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FR MR EREZHTRMELERT > ERA AN THEMEMN
TR RIEPTIB B A0 —4F > EL > 7 B AR T A AR L R
FAREHARA - AR ERAT - A - %5 20 E R R R A 2 AR - B
T EMAAHMIARIT LT RBFZIRE - L5 F  FOAFH AL BRI
5 BEFHRRERMERO - ERPERAAMARELA2LER - Bt

B & A A AR AR Sk R T — AR R
ZHI S AU BN AMZIEN  FA LB TRMEIRER  AFkE
BEA RS AR FRALF -

J
W%r

B ik BB R B 4R TRIPS % 45 4642 * > T B A% B B 7T LA HE 3] ik 4%
MG RMA SRR RE S ) HERMMEEER  YREBEATRETRELR
KX AT - BB ¥ RATIRE  FEHEITH R RREAMRE > BATE T
B K P ]R3 R BAE AR M AT B 0 B A R AR A B T 1 0 R 1R
FH O BIR— AR TR EBEFRBETRMEN > AFERAFCERBEALEANT
AEGRABRE A A B R R R AR BBy XX ®AZ — » wHAA
A ATIEIRH A -

AXERARINE T B EHE R TR HE B BIRA TR AR

b SR LR o

! TRIPS % 45 #%% 2 *& : T The judicial authorities shall also have the authority to order the infringer
to pay the right holder expenses, which may include appropriate attorney's fees. In appropriate
cases, Members may authorize the judicial authorities to order recovery of profits and/or payment of
pre-established damages even where the infringer did not knowingly, or with reasonable grounds to
know, engage in infringing activity. |
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£ B ¥ # 9% 5 7% e 42 Woolworth Co. v. Contemporary Arts £ ik ¥ > M #
FEEREZ G RRMANALY - AAAMMBETRIBBRRETNEIAE 2R
R B EEREYBUR » A RRREFHRARM OO R HITSE - HIEFTRMGEE
Aoy — BELPPERE I &R T > Rtk E L RIEA] - T3 T RN AT 69 B 4
W F kTR B ERRMEERE T A E T L RLA BB - Rk
FAMBARHAEEHAMRAEL  BABEERLEREAIFALIELT] - AFR
FHEZNRL L EZBRBAR S ERITB TR TRRMBAG R » R TIHRETMM
AR AR AR B R iE AT B A -

2 IS BMRREHRERMEZIGE - ASHEEMNS  REHAMNG EFTRMEESL TS A
BAERAEZE 274 B0 0 B 149 0 2018 FF3 A -
4 B2 c B150 ¢
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Z B 1790 SF5) T W IR EAEHEE » BRE % RIEIE » VTSR L R EAK

BE 0 31976 SRR BRI R 0 BPBATE > RAAMERELZ R 0 21

HBEEMAEITRL  Ba A MREB EH » EHEMAF®RL TER

BERIZHAZANLG | ° & Tkl Mg | —E—F KB TeE
1o ZVEHE AL IBRAZHAT LB AN E R » FReETkFRikefgac

E2B 1976 FE/EHEF 50415 (c) ZARE Tik2rE ) » kB8
F L8 GRZEZEHZF R ZEMARAFZTHERXREZARRE

’

e

ITHFTER G EHFAP R RE T AMARRRERIEER:
T BHFZEHMAZIBERZEAZIEAAZE » BPTHFRECRIEA -

AT EVEHEE S 504 163 5w Ak 2 BEfR » B 2R 0A T — 18 2 4E
(one work ) "1E & kTR By T ik ERARE A B3 0 @3 @ A F ALAE RS
HHEEHESA ZEHRELIZE  REFTHREBRGERT » FRGT

SO EBIEAEMIEE S04 145 (b) FAMT - EEHAFHAGFRRERRHETLFAZRE  &E
AT HARREAITHETAFELRIINETHRB T LA E - AECRHATLPTFZA 0 %
VEHEAAE ISR IR AT BAPTIFZ A R 2T S AR EHERA L F e %A -

BRBZEERREZEANZR A G -
¢ S EBEAEMIEE 412 EAF 504 145 () AR -
7R EAEAME K E S04 455 (c) PAS 1 ZHE - T The copyright owner may elect, ...... , to recover,

instead of actual damages and profits, an award of statutory damages for all infringements involved
in the action, with respect to any one work, for which any one infringer is liable individually, or for
which any two or more infringers are liable jointly and severally, in a sum of not less than $750 or
more than $30,000 as the court considers just. |
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AREH
AR R R A R E

F 8% 200 £ 7T ° (innocent infringer * & EZHA ") ~ HAMMZHEITHIER
B IR EEREOEY R ALRT0ELEIEELAT -
B2 48 Eref8 4 (ordinary infringer » —ARAZHEA) © dmik R R HEAT
LR THE ) TR KRB AR SIE 1S ¥ £ (willful infringer
BERBEA) 1o

AL = AR RN Wik ZF AR A E AR
ITHFEFH 107 e E AT - BB 2 IS A - A E LI
HRENEE  REETHIFETHNEHRERER S AZREZIGH B
VABAZ B B AEAE o TRTR BIAF A G IR 3% A Al A8 % 2 8518 H4E (no statutory

damages award * 75 ZBEIE) 2 o

EBHAZERRETEAIRERETE R EARZIH » A2
1996 F#l2 " 45 FH Az F4EHE % |, (Digital Millennium Copyright Act °
DMCA) - B E4EH EZ 5 5% » DMCA % 1203 1% (¢) AR T 5
WS E T REMER RIS 1201 A2 M AR AR ERER T FF—

10

11

12

£ Bl FAEHE R 5 504 4465 (c) B % 2 2 #2 : TIn a case where the infringer sustains the burden of
proving, and the court finds, that such infringer was not aware and had no reason to believe that his
or her acts constituted an infringement of copyright, the court in its discretion may reduce the award
of statutory damages to a sum of not less than $200. |
4% R. Anthony Reese (Visiting Professor, New York University School of Law), Innocent Infiingement
in U S. Copyright Law: A History, “innocent infringer” & % Bl 33 FAEHE A2 HAEZ 1B A 35 -
FHRIGZAH AT F LR QHERE S REFFRREFEN - bRREE RE REFL &
§-— ZHEA S ©
https://heinonline.org/HOL/LandingPage?handle=hein.journals/utol 35 &div=40&id=&page= ( & % #|
%A :2019/8/28) -
F B FAEHE K 504 455 (c) PA % 2 RATHHFZ T In a case where the copyright owner sustains
the burden of proving, and the court finds, that infringement was committed willfully, the court in
its discretion may increase the award of statutory damages to a sum of not more than $150,000.
F B FAEAE K F S04 45 5 () B 5 2 3R 4A LM E 1 T The court shall remit statutory damages in
any case where an infringer believed and had reasonable grounds for believing that his or her use
of the copyrighted work was a fair use under section 107, if the infringer was: (i) an employee or
agent of a nonprofit educational institution, library, or archives acting within the scope of his or her
employment who, or such institution, library, or archives itself, which infringed by reproducing the
work in copies or phonorecords; or (ii) a public broadcasting entity which or a person who, as a
regular part of the nonprofit activities of a public broadcasting entity (as defined in subsection (g)
of section 118)infringed by performing a published nondramatic literary work or by reproducing a
transmission program embodying a performance of such a work. |
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T8 EEEAR 200 2T E 2,500 2T 0 BERE 1202 146 HE S 18 A
TEMER T o 478 JEREE 2,500 £ T E 25,000 £ HEAEE
FE3ERNEREREE (ERD 1201 &R F 1202148 E) » ER kN

AL HER o AR 3B
=) Bk

BAZEHRERZ  HARERBRRFLEAZA  HEAAAL
P2t FREF KB TRM TS REARZREITEEFZIAE
He R HMEAAPT LR EIREA ) RAEAAATEREA B FEHEREEZ
HA LHTHZTHRTREFRATRME wEBRETRERBRN
KT AT MG > S TRIEIEA - B ABEAR THRAASF K
TR 7 ARF KRB TR -

18 B % B AL R R FEAZHE TR m ] » BAEREAZHE BT 238 T HRE R
G HMERAARE LS REAHRERTRETREIRGE - A
REARARZAEILAR FRAMHL > 5T H 11445 4R

FARAE SR > o BN F R AR A sk (Pl @ —fABAAR
ARG 4L VEHE W € 0 Japanese Society for Rights of Authors, Composers and
Publishers * JASRAC % ) A7 & 22 » Bp T LARIE & 40 @k oy 4 4R BN & )

HHBEREE -

13

14

15

2B DMCA % 1203 1% (c) 8% 3 %% (A) BHE : " (A) At any time before final judgment is
entered, a complaining party may elect to recover an award of statutory damages for each violation
of section 1201 in the sum of not less than $200 or more than $2,500 per act of circumvention,
device, product, component, offer, or performance of service, as the court considers just. |

% Bl DMCA % 1203 14 % (c) *8 % 3 3k % (B) B # 5 : " At any time before final judgment is
entered, a complaining party may elect to recover an award of statutory damages for each violation
of section 1202 in the sum of not less than $2,500 or more than $25,000. |

% Bl DMCA % 1203 1% % (c) "8 % 4 3 # € : T (4) Repeated violations. — In any case in which
the injured party sustains the burden of proving, and the court finds, that a person has violated
section 1201 or 1202 within three years after a final judgment was entered against the person for
another such violation, the court may increase the award of damages up to triple the amount that
would otherwise be awarded, as the court considers just. |
TEFHEFREFEASTIRFRMAFARC OV TAALOBIRET) LD - RATRZ (e
AT BREISNREZEEFVEEFERFLEZCILINIFEIRTOIHEE » FFiE
HFE IRAFEFEELFEELOEARNRRZICL) AR L AALBTRL L TRMELHF
KFsobdhpcisszcllTcwid o BAXCEMEE E R hitp://www.bunka.go.jp/
seisaku/chosakuken/hokaisei/kantaiheiyo_chosakuken/ (x4 #|% B : 2019/8/16) -
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AT T AR A ERAEMAIEZATSL  BRRAFIREEFAF
k% 35446 % (a) B (15 USC §1117 Lanham Act) A - FIRZ L H

20 &~ F 32 AR AR ER] RS R AR EXA G - RSB HAR
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19

20

21

FERATERRMERS  WEAARRATHECE 845 2 A AL TIRB TR - EFEH
4.%%%;94‘/_%_ CHEFATETRETZNY 4£4£§1£M v’r}i REH > BB RN 106 $%4’F7Fi§/£"
EX R 99 R i%ﬁ%fﬁﬂ&% 07 #5553 RATARE S TIAEH 1 PA% 4 RFA B
ERAR Z B E 0 B Ak B AT SRR IZHE T AT chifxzﬁéﬂ e HBESH - AT k#%ffiﬂi
> PP R IRTRARIZ B 0 A#EHE 1 ¥ TA B 100 ¥ T T By R R AR AR 0 BRI R BLAT
%}’y: FAT GHHENE R TIEF uﬁi’wé“&ﬂ%@l Z B PR FAZRE AL I
AR R FREH IR FR R T -
L gk R B R AN ERMEAI TR C AL B AR — A 2B T £ F
X kTRl B A AR FlikE P w0 B 3-4 - http://www.ntpu.edu.tw/law/upload/
webstyle default/79552107.pdf (RZEZE B : 2019/8/20) -
£ Bl A% % % 3544 (a) ZA#H Z : " (a) When a violation of any right of the registrant of a mark
registered in the Patent and Trademark Office, a violation under section 1125(a) or (d) of this title or
a willful violation under section 1125(c) of this title, shall have been established in any civil action
arising under this Act, the plaintiff shall be entitled, subject to the provisions of sections 1111 and
1114 and subject to the principles of equity, to recover (1) defendant’s profits, (2) any damages
sustained by the plaintiff, and (3) the costs of the action. The court shall assess such profits and
damages or cause the same to be assessed under its direction. In assessing profits the plaintiff shall

N
G

an\\\yg«mgm@?ﬁﬁ%
. uwm%wﬂ@r

be required to prove defendant’s sale only; defendant must prove all elements of cost or deduction
claimed. In assessing damages the court may enter judgment, according to the circumstances of
the case, for any sum above the amount found as actual damages, not exceeding three times such
amount. If the court shall find that the amount of the recovery based on profits is either inadequate
or excessive the court may in its discretion enter judgment for such sum as the court shall find to be
just, according to the circumstances of the case. Such sum in either of the above circumstances shall
constitute compensation and not a penalty. The court in exceptional cases may award reasonable
attorney fees to the prevailing party. |
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FHERETE RAMBEAIBTAETMRATRBEFTAN > TREAR
BARE G 35565 () AEMT » 7 B AR AT A AN E « AL E KA
7 e R AR R B SRR R R R RS A S X 0 #HAEHE (willful)
2 EH 0 AL E AARZ BT b RFF T A 1,000 £ T E 20 £ st
HAEME38 ) AR ER TR » ADASFES § AR M E & RIRF 24 200
BETATZRAEEA > -
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22

23

E B AAREE 3545 (c) ZAMZ T (c) In a case involving the use of a counterfeit mark (as defined
in section 1116(d) of this title) in connection with the sale, offering for sale, or distribution of goods
or services, the plaintiff may elect, at any time before final judgment is rendered by the trial court,
to recover, instead of actual damages and profits under subsection (a) of this section, an award of
statutory damages for any such use in connection with the sale, offering for sale, or distribution of
goods or services in the amount of - (1) not less than $1,000 or more than $200,000 per counterfeit
mark per type of goods or services sold, offered for sale, or distributed, as the court considers just;
or (2) if the court finds that the use of the counterfeit mark was willful, not more than $2,000,000
per counterfeit mark per type of goods or services sold, offered for sale, or distributed, as the court
considers just. | EEFHEFEFI 0 REFAAREIE TRMAGTEAREZGIR 0 B 3-4 0 BIFNEY
BA AR 101 F £ RE 2012 F11 A -

FHE B2 -
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BAAZE S 3815 T 2 AR L BRI HMAF LU ERBERIZET A TR R LB IgH
HEEE A THE LA R EFN > o RRHETHSARRRET LIS MEERRZ B SEE (K
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THZZBER - ($478) T=CBRT A AREREBRARLTLANIBERME - £
BAEFERNT  BRERRERE B B ERERBAN > kAT T/l fomeg
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26

27

BB PEAZE S 14 455 6 BHE 1 T Any person who performs the act of infringement intentionally
or negligently shall be obliged to compensate the proprietor of the trade mark for the damage
incurred by the act of infringement. When assessing the compensation, consideration may also
be given to the profit which the infringer has obtained by infringing the right. The claim for
compensation may also be calculated on the basis of the amount which the infringer would have
been required to pay as equitable remuneration if he had obtained permission to use the trade mark.
W B K Pk AR «k’%‘? 63 T 1 TR AL T AR B R AL o) REAE B o d RRAR A B AR HE BT 2 B 4
TR RAER | BIRERIABEZ G » T A4 BARAE AR AZHE BT AT 09 A B o8 2 5 A A
EiEEN i%‘f@:ﬁilxi EF0 R BIAFER Y FRAEARF TR FNREEESEERL - HEER
AR A - MEERE S o ST AR RR b M Ty AR R BN — 4 A L B AR AT AR R R R
",\ o BEARBUEA R w QA A AL R R AT BT I AT S X - ( % 178) NRIKFE %

TR EHEAACEENRE  MERETLEAAMOEE  AHEZEHREATIEN
BT TARASRBHARGIGEHEAT LA OMEE - T REATIRME RE R E R
M~ AHeY 0 ARIERTIA S F A A EiR iR AL A e s - (5 278) #HA
ANBBAZHEPT Z B0 BRI R - RHARZHETEFORE  EMERFTHER BIHRAEL
by WA RGKIEARIFARAEAT L0 IEH AR T B E E LA TR - (F37A) |
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#£ Bl %47k % 284 4% : T Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a reasonable royalty for the
use made of the invention by the infringer, together with interest and costs as fixed by the court.
When the damages are not found by a jury, the court shall assess them. In either event the court may
increase the damages up to three times the amount found or assessed.The court may receive expert
testimony as an aid to the determination of damages or of what royalty would be reasonable under
the circumstances. |

F Bl $ 4% % 285 4% : T The court in exceptional cases may award reasonable attorney fees to the
prevailing party. |

F Bl $ A% 5% 289 44 % 1 *A : " Whoever during the term of a patent for a design, without license
of the owner, (1) applies the patented design, or any colorable imitation thereof, to any article of
manufacture for the purpose of sale, or (2) sells or exposes for sale any article of manufacture to
which such design or colorable imitation has been applied shall be liable to the owner to the extent
of his total profit, but not less than $ 250, recoverable in any United States district court having
jurisdiction of the parties. |
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https://www.jpo.go.jp/system/laws/rule/hokaisei/tokkyo/tokkyohoutou_kaiei r010517.html (last
visited Aug. 08, 2019).
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15 B R ik % 252 4% 1 T The damage to be compensated for also comprises the lost profits. Those
profits are considered lost that in the normal course of events or in the special circumstances,
particularly due to the measures and precautions taken, could probably be expected. |
http://stllawreview.com/index.php/2019/04/29/new-developments-in-statutory-damages-for-patent-
infringement-in-china/#_ftn25 (last visited Aug. 08, 2019).
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http://stllawreview.com/index.php/2019/04/29/new-developments-in-statutory-damages-for-patent-
infringement-in-china/# ftn13(last visited Aug. 11, 2019).

Xiaowu Li & Don Wang, Chinese Patent Law's Statutory Damages Provision: The One Size That
Fits None, WASHINGTON INTERNATIONAL LAW JOURNAL ASSOSIATION 213-215 (April
2017).
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