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B4 ? heATRAE R A AR A A S RMEARA 2 EAAFH - AATENZ LT
AN ERTMEVPIZHT > MHRHEHRBE L S ZH X - BEH
fran o R G EEH L CHRER AR B L 0IH R T FEZBGEGAE
REPHRBEEZETY  HEIEZIRAILER  TIBERZILER > ARMFBRE
BAKE REBFEFFUARST— £EFRRE > ®AF%  AEAFIRE -
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Copyright » Fair Use * Transformative * Secondary Creativity * Meme
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"meme | X ¥ XEFLBE  HE R AR REBAFMHFRITEL S EIR
LML ARG AR R ARG AT R TR RE > Hlde 0 Ae
IREFROBAXTH > 78 FHEESCROALENER - BURERE - &
s LRk SR FEMEEEE  RERAMGMZRE 0 A TR T EE
M AL BN — T B R R EMEAZES - 5 — T LR R g A A 5
RAEERRXACE R (REFERES 1E5R) RIS FEH T AEE 4R
e B PR VA BB & 77 o B BT e

b GRHRFEMAERRBE109F5 A 1 B ETEM4F1090501d & &=« Ti§
B A T AR B AR LR 0 35938~ kuso BFF 0 A ST EAEAE T3k
AR g o ARKRBATERE (EFEAF 1040414 £ 08) o suAEA R B L SR
FEPT AR EZ By RAFWMH T RR > f B P8 DAL AR g 5 iR R E
FEHEES SR F 2R EREGIAER » ASBEA B BMYE ~ BTA A F1E
ZME AR R EEEN ] AR ERTFMEFRLETIHERLEFAZ
BERERM AR BERIERAZIMS  ARZERATER TGHEERN, 2
EH O BFRAESF o HE R o TR A BragAbbe s A (transformative
use)  EEIAX 0 FTIERE&IT?

K2 1990 FERHF 48 B 1 £ (United States District Court for
the Southern District of New York ) 7% ‘B Pierre N. Leval & ("&b xE313%) E&E X
(H e — 4538 AAZAE ) (Toward a Fair Use Standard ) — 5T * » 32 3R 4L M 4E F

VR L s £ RN T AR BEE D TEAAR  REF S EHEEAFRS TR

http //dict.revised.moe. edu tw/cgi-bin/cbdic/gsweb.cgi?o=dcbdic&searchid=W 00000004093 ( #&x 14 %
R 12021/4/25) o B TAR  JEAR TR ) XM REREZEA 0 LEHEBR -

“Definition of meme 2: an amusing or interesting item (such as a captioned picture or video) or genre

of items that is spread widely online especially through social media.” /& & & & — B XA+ » AL

AR Z Ak~ 4T JRHK R % 0 “Definition of meme 1: an idea, behavior, style, or usage that

spreads from person to person within a culture.” Merriam-Webster, https://www.merriam-webster.

com/dictionary/meme (last visited Apr. 25, 2021).

P OE T EAE 1090501d 0 &R AR BB & B FAVEHE £ 7849 0 https://topic.tipo.gov.tw/copyright-tw/cp-
407-876485-34457-301.html (4% #E B @ 2021/4/25) -

4 Pierre N. Leval, Toward a Fair Use Standard, 103 HARvV. LAW REV. 1105 (1990). BERKELEY
Law, https://www.law.berkeley.edu/files/Leval_- Fair Use.pdf (last visited Apr. 25, 2021).

110.7 BEME#AT voL.271

49


http://dict.revised.moe.edu.tw/cgi-bin/cbdic/gsweb.cgi?o=dcbdic&searchid=W00000004093
https://www.merriam-webster.com/dictionary/meme
https://www.merriam-webster.com/dictionary/meme
https://topic.tipo.gov.tw/copyright-tw/cp-407-876485-34457-301.html
https://topic.tipo.gov.tw/copyright-tw/cp-407-876485-34457-301.html
https://www.law.berkeley.edu/files/Leval_-_Fair_Use.pdf

50

L R

\l o

S
b U
EERE TEEMER 5 K BREARL RIS

Z A © 1994 F £ B AR 3k % ik e /£ Campbell v. Acuff-Rose Music, Inc. —%& ¥ °»
TR AL RN S L HEEM - BREFETERARBER - &
2 BA BE SR A A AL X R B TFARR LA e (REBRBAE L
wE Fofpikkesh o BEER "L A R T, W9 K A RS AURER AR
LR N

KRB FEH LS SHEF2ARE : T EHZXANARELHDE MEESE 63
WP 22 SR E R SR ERZEN > BREM—ER  LREE T FER
ABFIETZ KA — A AZAYERRY AR HERNRIESHEFTAEY -

FEZME - = AR E 2 RA MBI &2 ] - m o~ A AR
HEEGETHRLABEZIHE - TANKRASIF6 A108 kg : T X
AR 5 H LR FEH XS 107 6 k0138772 - ) RS 18R 2 T 24
BHAER  FHRFEMAEEZZET - JIRTHF1 A 21 A5EEd @ ThHsE
1R Z KR R AT » BIRBABRE 0 EH4F EBREEHRIES 107 kb 15
e 178 o ) MATH T EBRFEMES 107 15 kB ° o ZBA 1976 F15
EFVEMERFETH 10745 $RFEARBA @ ARETRE : T H 107 IR
BHEEPRTAFLEZEGRERARA > BT TAEE > REXFER . | £
AR B o SRR AR X S BR AR A £ BRSO 2R R R B X AR
Al 22 R RE  FRT R EBE -

> Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).

“Alongside the judicial embrace of the transformative use doctrine during 2006-2010, and consistent

with the pre-2006 decisions in Beebe's study, those recent decisions that unequivocally characterize the

defendant's use as transformative almost universally find fair use.” Neil Weinstock Netanel, Making

Sense of Fai Use, 15 LEwW1s & CLARK LAw REv. 715, 740 (2011). SSRN ELIBRARY, https://

poseidon01.ssrn.com/delivery.php?ID=05808407002000912510406512210510601106001502600590

2200112011901612712401911900705304312612607311909202511108100908106410803012301011

41120871021201211041 16028064067&EXT:pdf&INDEX:TRUE (last visited Apr. 25, 2021).

7O LA R B 2R AR R B B R X A EBE . R RPEIEEHRES3
#70 E227-232 0 2018 F1 A -

® PFATE 0 A 207-220 °
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EERE TEEMER ) K RBEARL RO

VR Y X i RS

AL R Z A A TEA AT 0 1984 1985 F £ Bl #R 3 & ik [ 4 Sony Corp. v.
Universal City Studios** ¥2 Harper & Row v. Nation Enterprises> —%& ¥ » » 5| #H &
SR £ Sony g THM BAFEEAASLTEER A
FARBR - IR AHFEEAZ R EA G R GELAN - {22 IFH Ry
Ve R B A7 R e ) PP i % 42 "Sony #2 (Sony Presumption) | ° &
Harper & Row £ & 7% © " HAHAIESHMEE BV EAHELEZIEFET » X
MEHA R LT RLEEERAg—ARF - ) T R& - FHEEERTERAERL

° X B FAEAE X SECTION § 107 &% 1 F— F 42 8295 B (Chapter 1 Subject Matter and

Scope of Copyright) Z % 7 X > R X4 TF :

Copyright Act of 1976 and all subsequent amendments to copyright law

§ 107 Limitations on exclusive rights: Fair use

Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work,

including such use by reproduction in copies or phonorecords or by any other means specified by

that section, for purposes such as criticism, comment, news reporting, teaching (including multiple

copies for classroom use), scholarship, or research, is not an infringement of copyright. In determining

whether the use made of a work in any particular case is a fair use the factors to be considered shall

include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made

upon consideration of all the above factors.

U.S. COPYRIGHT OFFICE, https://www.copyright.gov/title17/title 1 7.pdf (last visited Apr. 25,

2021).

“Section 107 is intended to restate the present judicial doctrine of fair use, not to change, narrow, or

enlarge it in any way.” H. R. Rep. No. 1476, 94th Cong., 2d Sess. at 66 (1975), see also S. Rep. No.

473, 94" Cong. 1™ Sess., at 62 (1975). #3] A+ < H » F327 - B 188 °

" Sony Corp. v. Universal City Studios, 464 U.S. 417 (1984).

2 Harper & Row v. Nation Enterprises, 471 U.S. 539 (1985).

13

10

“Thus, although every commercial use of copyrighted material is presumptively an unfair exploitation
of the monopoly privilege that belongs to the owner of the copyright, noncommercial uses are a
different matter.” Sony, 464 U.S. at 451. JusTiA Us SUPREME COURT, https://supreme.justia.com/
cases/federal/us/464/417/ (last visited Apr. 25, 2021). F X&FEF] A AL > XL Lawg £ H
Rk IRE e FEMER 0 B 164 0 R BN H R 0 2020 F9 A -

“The fact that a publication was commercial, as opposed to nonprofit, is a separate factor that tends
to weigh against a finding of fair use.” Harper & Row, 471 U.S. at 562. JusTiA US SUPREME
COURT, https://supreme.justia.com/cases/federal/us/471/539/(last visited Apr. 25, 2021). F X & ¥
Fla#HwH > FET7 > "B190 ¢

14
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FEAEE R A GHAR TSR A ) B LA EERA TR T BRI
NGB FAE BT RA R BT E, - ©EARK-AFERF - £5T%
PRk TR FMEEMAEEEYREZAF - | RBARRLTRERIIA - £
AL R AR S ERAF T EZIRE

1990 F £ B Bt #1 42 #9 vy [2 36 77 ik T2 ik B Pierre N. Leval /£ ("&b 5773 )
HhkZ (Be— B RARE) » TRH: AARAFSCEER? AL $BA
JAGRAIE & TR ETHARE - AR RIE ) - 2B E 0 5RE - RAFRAAIE T
FAARTABAL © B R BT A% BRMEAA — 302470 - BA Z2RAIA
B RAS I ARAT S AT SR A AT ARG By kAt L LR 5 F kR B AME
HERAS O YR FH B BEMARPE BEEHEHBLNHRE
HER - Bk ik LaIE T ZAFMFMERA > AMFILEA L — 0 2 FF
MRRERESFAMARESAZRA L= RELZRFE T HEHERE
ZRA - PPEREHEAEBEFERE LA BFSHA KB AGEEMRA - RHE

—RAME (secondary creativity ) Z &k o

Leval 7% BAR £ B FAEM X% 107 R HET X RSB RPTRE T2
A% > RAFARRIA -

—~HAZBYRMLE

Leval kB3R & > e A AMAFEZEEM (justification) —Z LA 2 &
R EFEREZ AR AN R R SERES  ZEEHRTHELERR
% SR KOG - iR AMAT R H 2 B S s R A A EEHANAZRE - M@
EF M B ERICRAZAEN LG Lt (transformative) ZHEALZ A2 |
ZAE R AR A E M (productive) » BPHL 5l X FEAR LR ZFERFIZ ki
FRREATREZBE B —F @ EZAERNERNT REEABRE—HLF]A

5 ‘Effect on the Market. Finally, the Act focuses on “the effect of the use upon the potential market for

or value of the copyrighted work.” This last factor is undoubtedly the single most important element of
fair use.” Id. at 566. ¥ X&F 5] AARFIZ » B3 13 > B 227 »

©OAeH BT 0 B 191 e

¥ Leval, supra note 4, at 1109-1110.
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LRI BRI T A AC BT IR LR AT A —
AR 0+ &I R AIFT BRI F AR 05 B o AR - TR
QAT %  BI AT T —HER BRI I o2
SR - TR B3R T (parody) » BBk EEE S A BHILE
Mo
=~ FEZMHE

BBEATHF L ARG H— R DNRALBAAETR - X TRk R 2T
oA A R R IR A A RS T BT IR B RAS S A ki
RN A E BT A 0 R s 2 ME R A JSEEEE B #T R
EF  RATSBOYETHET —EI R - B AR ARG
W B — R ER Y ARk LA RN B S — R EA o Wt
BAFIO B A A - ABUT B oA« BRI SRS A RS S
Mgl o SRR RA A AR HACHER) E I AR AR A B
HRATTEAZ L -

Z-HAAZEE

R F—ARE (AR B AMNYE) » ERMAL - LA M4
MEF AGHELBNZEFHA SLMHE o BB ILH g IES M TRA LN
FIR—dea) FoF - 25 R K ENFIA > BMRLb -

W #HiGZBE

EZBRMAR G ERERLS T SEERNGRERNRE - F 0 T REMHE
FRAEHE A A REA BT AR THEEIPERLMATR - TAF
EHER A D F L RIS - BEBAME - ARTFEXR P HEFIHEIKE > HBE
TR AR R BB e 00 R AR - SRR AEHE B 6 o B b B F IR E ER
FTROERGFRELSFRTEERE - FHTHHEXTEN > BAALTEHE

% Id. at 1111.
¥ Id. at1121.
% Id. at 1123.
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L R

R RPPETRBER FAEZITY » ETARMRE ZRIER TS - B &F
THEERER  BAHRETHLEH RERGBEF  LRREES AR E
THIEEMGELR » TSI EHSIEER 2o

Sp#gA b Leval ik B £5k - REFMERREA DA L LR EZ A 0) > 12
G Z kA REAEAEE S 107 R RS A RF E X wAR K 0
VAT B A I RAZAEZ B 0B g Ao R S 4% B8 B iuh: ~ A& & My
EFHZmE  Hds  BFFRGEER RN wWARF 5 B HaZH?»
1984 ~ 1985 F £ B ¥t #R 5% 5 7% [ A& Sony Corp. v. Universal City Studios ¥& Harper
& Row v. Nation Enterprises — % » #BZ 8 FAFwBARE (H7THIHE) 2R
o REFRERL o Ad 0 Leval 75 B PTAILM - 4 2 W RIARAM S -
L X P AMBROIR S > RAEAETHEROY - OA RZHERGEM -

T A&+ Leval i% B £ R 1992 F £ B B 7R 4 49 vy [& 3 77 ik IR American
Geophysical Union v. Texaco Inc. — &2 F¥| ik » » FAEFREGILEE A S LB
FE PP 1995 F £ B BEFR 5 —k@ AR (United States Court of Appeals for the
Second Circuit) X HJk > FRL LA - T2 HEIHLT (HFRAER) A&
RAEMAMEIREPTHRZIIAFI T » FHRREGEMEN - LT LT H AL
AR AR R 0 BTk T BRI B R & T P A AT e T EARAL > o

1994 4 £ Bl 5% & ik 2 4L Campbell v. Acuff-Rose Music, Inc. — % F F PR @ 3|
B2 G A6 ANE ARk 4 T A F XA R B MY B ey
OGN ATLEHERTRAFTFHEKFTZAY ) - TRANEFLFEMEL
L ORI R EE R B 09 5 — 21 » AR A FEFALeA2E o A 5 E/FH50
ﬁ%ﬁzﬁmﬁmz%%%&%ﬁ&m’%ﬁ%ﬁﬁ%rﬁﬁﬁﬁﬁEMﬁ&%
B Z ik B B T W AME T AL AR | TR o B T AL R

2 Id. at 1124,

> American Geophysical Union v. Texaco Inc., 802 F. Supp. 1 (S.D.N.Y. 1992). JusTia US Law,
https://law.justia.com/cases/federal/district-courts/FSupp/802/1/1650145/ (last visited Apr. 25, 2021).

*  Am. Geophysical Union v. Texaco, Inc., 60 F.3d 913 (2d Cir. 1995). U.S. COPYRIGHT OFFICE,
https://www.copyright.gov/fair-use/summaries/am.geophysical-texaco-2dcir 1995 .pdf (last visited Apr.
25,2021).

2 Id.
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HAFEM LT LR HFFOREREMZARERARNEMER  RAFEEYN
BACREM G  MARCARE TR FEEITELTRER " 6EEM | &
SRR ® o BLATTAR » BRIEZERR AR B AL ey BAE - A RIA T A &
BRI 0 BRIEAT VR T 3 R R R B I AL R LR B E R R ey 5 — FAE
M iEARAE G KR o R B i B ik e oy LR 30 & BRIE G VB L3P R h —
}oAFRIEZEAEE 107 MR RSB * o F SRR 5] BERGE1E
THERF AT F O I0HF0T - BISEM RIS T B RAES M B4 BRE 13
WP e ERGEGVEME 0 AT A MAPT SRS o RIS BRIEG R0 kAR
HME o FBGEGAE R CARRAS AR AN 7 o B The £ BB RS ERAR
AR 38R AE ) Pl B 0 SERGRERIE VR RR R LA AL M e 1R A
Bat s LEBEGHELY > G L HAPTSE KA

% E 0 B R &k R A Campbell v. Acuff-Rose Music, Inc. — % ¥ > &
# 2 HE Sony Corp. v. Universal City Studios $1 Harper & Row v. Nation Enterprises —
RHAAHEB AL R W RE & A FEAFOE LY M TZEA T4
R TEAR R o AR W) IEILANG B BT FARHE R B 107 4655 b AT FIR A S AR
BT o BAEREE SR IR KB By ARF > BAEEBEEEAT
G F RN GH BB AT o AR B G RTRAFEHRNIERL - mEtkait T
SR AL FE R o RKIEak B 1A L 5 — B0 2 F 31N R
FHEZXBELRNIETLIFGILE MG ERFER = Bk T ERBARSER
CHUR G ZAT48 " Sony #EE | o

> Campbell, 510 U.S. at 579. JusTiA US SUPREME COURT, https://supreme.justia.com/cases/

federal/us/510/569/ (last visited Apr. 25, 2021). ¥ X #7E5] AARFZ » R 13 » & 352-353 ¢
% Jd. F XEFFSIAMHAE - B2 13 0 B353 -
7 Id. at 582. P XHEEF AMRAIE > B2 13 © H 354 -

28

N

. against elevating commerciality to hard presumptive significance.” Id. at 584-585. X &3¢ 5]
AARAIZE - FIZE13 > H 356 ¢
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SRR Gk Rk 8 EF o ARSI R B RN A T LA

VI (7 = o L A

— £ Z R

FA G R EWIBIRNE) v. B A E R RN E 2 A

(=) #BFER

L ERI ARG (THEERLENE) H#HH LG
EH M T S 544 F RS A B2 & (LG Household & Health Care
Ltd. > THESESEEENG) X 28528 BREMAZIFHEE MAT
3t A THE FACE SHOP ( XA%3E=F /N 48) P17 < 105 4 10 A M @ 2544
NE G EE | I fdnitd (MR ERA IR R) RESTF£
B(TEMAFAR) EABKHBREBHRPIRNG (FHER G RN )
BHRE - RAEARF B Kb 34l Z4t L (Takashi Murakami) 74 2002
S & HL 33 £ Ak & & Monogram Multicolor 2% & B Ak Br 4w ] 2 A7 T+ X £
W EAE (T A F 2 8AF) X BAFHF - R FEFRRFFR
AXRBEFEAN FFESHARFENE/EALA > TE LA B
MR Z AR L ? R T R LT 2

110.7 BEBIE# AT voL.271



Ea S
ffg 3L
EERE TEEMER  2BBEARLEFAT

Ml e s\

. O
Desgner Hande

Jung
Gone Environmentally, ¢ S Shes,
ke tn, o> Tgrpgtng, Vo

/

P REHHEIER
DB E
N e T
AR RF G
D F R

1P B AR IS FRALFESHEREFHEZIM AL A XREETHBLESL
https://law.judicial.gov.tw/FJUD/data.aspx?ty=JD&id=IPCV, 108 %2 c%e6%b0%91%e5%95 %86 %ec4
%b8%8a%2¢5%2¢20200116%2c1 (A ZIE A : 2021/4/25)

110.7 BEME#AT voL.271


https://law.judicial.gov.tw/FJUD/data.aspx?ty=JD&id=IPCV,108%2c%e6%b0%91%e5%95%86%e4%b8%8a%2c5%2c20200116%2c1
https://law.judicial.gov.tw/FJUD/data.aspx?ty=JD&id=IPCV,108%2c%e6%b0%91%e5%95%86%e4%b8%8a%2c5%2c20200116%2c1

58

%0

i g
. =

[ 2

(=) E&KH

TEHE T LI ) BEAR TR

.g.

.‘_«
LA

z"’ )

¥ 5 B &> 3 Monogram Multicolor % i 4 *°

\i-r.’l

An

k1 61 HEHES / BHR

H R BHEE /R
10703 A 31 B |AFASMERRETELHAFACLHSTRE > T4
) EF T ﬂﬁ&‘ﬁ#iﬁﬁ’%wkiﬁ%%&%@\$§\ﬁ

M FEBLERAACHZERZ LV LZ e T 5 —
18 &, | %&ﬁ'}k?ﬁunlﬁé}'%%*‘.#kﬁﬁfm&Zh@i-ﬁFﬂ%bb
TRHREZAE  BAEABSEE - 4 FREFAZIHLEL
B BE 5 [

(AT B HIZ AFR )

108 01 A 23 H
REF—FH >

FFEAESE T EEZBEGE )
QAR Z B ey ALY e ZEmmira@ERY R e
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WREZNEN G 0 EheaTik 0 8 &%&ﬁraﬁ”‘ﬁwﬂi )
JEALR] — AR FZ PR R F| F AL 0 S BATH
SLEA 0 A R T IEdm X SHE o

% l 2 Bp BB EKIR 108 FRA EFH SRR FHRIM A= > RIATH -

W2 b3 T TR BT 106 F AR F 5 285 SR F R L 0 &) ik TRk S A e R & & - https:/law.
judicial.gov.tw/FJUD/data. aspx?ty—JD&ld TPDM, 106%2c%e8%81%b2%e5%88%a4%2c285%2c20
180331%2c1 (FRAZEHF A :2021/4/25) -

2 B ERR 107 FRAFFE 1IERFA K - 8 XRES2 A F & & 4 > https:/law.judicial.
gov.tw/FJUD/data. aSqutTJD&ld =IPCV,107%2c%e6%b0%91%e5%95%86%e8%a8%b4%2c1%2c2
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