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2005 6 20 C-60(
)
(peer-to-peer)
C-60
1996 WIPO WIPO
(Internet
Service Providers ISPs)
(Technological Protection
Measures TPMs)
2005 6 20 (the Minister of Canadian
Heritage) C-60( ) (the House
11

of Commons)
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29 (anti-circumvention)
I
(peer-to-peer)
C-60 1996 (World
Intellectual Property Organization WIPO)
WIPO (Copyright Treaty) WIPO

(Performances and Phonograms Treaty) 2

C-60 TPMs  RMI
WIPO

(D) (moral

rights) (2) 50 3)
(4) (Internet

Service Providers ISPs)
ISPs ISPs ISPs
ISPs

" Bruce M. Green, Intellectual Property Law (Copyright), Annual Review of Law &
Practice, at 327-328, The Continuing Legal Education Society of British Columbia,
(February, 2006).

2 1d. at 329.

Id.

97.02 110



100

IME RFEREFEIFHEILE ZIRET

(technological protection measures

TPMs) TPMs
(rights management information RMI)
RMI
C-60
4
5
6
(
MP3 P2P )
2005
4
5
6
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Bonnette v. Dominion Blueline Inc. 7

() Canadian Ltd. v. Law Society of Upper Canada (2004)®

( CCH )
CCH
the Law Society of Upper Canada 1822
1845 the Law Society
CCH Canadian Ltd., Thomson
Canada Ltd. Canada Law Book Inc. 1993
CCH
(original works)
9
7 Bonnette v. Dominion Blueline Inc. (2005), 41 C.P.R (4th) 331 (Que. C. A.)
(2005) C.S.C.R. N0.288 (QL).
¥1S.C.R 339,236 D.LR. (4th) 395, 2004 SCC 13.
?5. 29 of the Copyright Act, R S.C. 1985, c. C-42.
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(to the
public)'® CCH

(s.29)
I
2 (s.2)
12
"sweat of the brow"(

)

(creativity)

( )

(idea)

(expression)"

( )University of London Press Ltd. v. University Tutorial Press Ltd."*

s, 3 (1) (f) of the Copyright Act.
"' Moreau v. St. Vincent, 1950 EX.C.R. 198, at P. 203.

(public property)
12 Goldner v. Canadian Broadcasting Corp. (1972), 7
C.PR. (2d) 158 (F.C.T.D), at P. 162 Grignon v. Roussel (1991), 38 C.P.R. (3d) 4 (F.C.T.P),
atp.7.
1 5 (s.5)

'* England, Chancery Division, 1916 2 ch. 601.
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() Bulman Group Ltd. v. " One Write" Accounting Systems Ltd."

(one-write)

17

one-write
(original)
18
Alpha Addy. J
Le Dain. J. 19 Real Eatate Institute of
N.S.W. v. Wood (1923)* Streer C.J.

51982 2F. C.327,62C.PR. (2d) 149.

' Bulman Group Ltd. v. Alpha One-Write Systems B.C. Ltd. (1980), 54 C.P.R. (2d) 171, 36
N.R. 192.
17 Collier J. 1970 1982 s.4  am.
R.S.C. 1970, c.4 (2nd Supp.), s.1  of the Copyright Act, R.S.C. 1970, C-30.

18 the House of Lords, in GA. Cramp & Sons, Ltd. v. Frank Smythson, Ltd., 1944 2
AllER. 92.

54 C.PR. (2d) 179.

2923 S.R.IN.S. W. 349 at pp. 351-2.
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21

(Collier.J.)
Kalamazoo Division (pty.) Ltd. v. Gay (1978)%

() BMG Canada Inc. v. John Doe*

(the Canadian Recording Industry Association CRIA)
233 238
81
(hearsay) 238
1985
(s.80 (1) of the Copyright Act, R. S. 1985, c. C-42)
.80 (2)
(audio recording medium)
(Copyright

Act, s. 27 (2))

2L Ascot Jockey Club Ltd. v. Simons (1968), 56 C.P.R.122, 39 Fox Pat. C. 52, 64
W.W.R 411 BC London Press Ltd.

(original)
23 A.LR. 184,
32005 FCA 193, May, 19 (2005). 2004 32 C.PR (4th) 64 (F.C.)
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Albian Sands Energy Inc. v. Positive Attitude Safety System
Inc.*
Columbia Pictures Industries, Inc. v. Gaudreault®
(the Radio communications Act)
26
Eurosport Event Management Ltd. v. 650621 B.C. Ltd.”’ 1395047

Ontario Inc. v. New Atlantico Café and Restaurante Inc.”®

(s.34.1 (2)) 2

Canadian Private Copying Collective v. Computer
Warehouse Outlet Inc. (2005)*°

CD-ROMs (Canadian Private Copying
Collective CPCC)
83,664 ( 398,400 x0.21 / )

Entral Group

249005 FCA 332.
232005 FC 338.
26 Columbia Pictures Industries, Inc. v. Frankl, 2004 FC 1454.
;; 2005 FC 1359.

2005 FC 1358.

» 2005 7 9 Raincoast Book Distribution Ltd. v. Loblaw
Companies Ltd. (9 July, 2005), Vancouver SO53789 (B.C.S.C.).
John Jane Does J.K. Rowling (J.K.
) (Harry Potter) 2005 7 16
(Harry Potter and the Half-Blood Prince)
15

3941 C.PR. (4th) 481 (F.C.).
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International Inc. v. 1438762 Ontario Inc. (2005)*!

Prudbomme v. Sbaddcck>?
( )

Parker v. Key Portey Books Ltd.”

21 9,550
25,000
10,000 5,000 40,000
L.S. Entertainment Group Inc. v. Formosa Video (Canada) Ltd.,
1,000

Canadian Copyright Licensing Agency V.
U-Compute™

400 R.v. Benchmuel®
1,000
2 R.v. San Francisco Gifts Ltd.”’
150,000
2005 300
DVD

38

31139 A.C. W.S. (3d) 932 (Ont S.C.1).

322005 BCPC 256.

33.(2005), 40 C.P.R. (4th) 80 (Qnt.S.C.J.).
42005 FC 1347.

322005 FC 1644.

62005 0.J.No.1008 (QL) (Ont.C.J.).
72004 A.J.No.1608 (QL) (Alta. Prov. Ct).
3* See Bruce M. Green supra note 2 ,at 336.

106 97.02 110



B RE A B IS H 1 2355 2N ii

2005 7 28

Canadian Private Copyright Collective
v. Canadian Storage Media Alliance CPCC

MP3

5.80 (1) (¢) (
SOCAN

SOCAN

1995  Society of Composers, Authors and Music Publishers of

Canada v. Canadian Assn. of Internet Providers*

(Internet Service Providers ISPs)
SOCAN Tariff 22
SOCAN

392004 FCA 424.

Supreme Court of Canada, 2004 2 S.C.R.427,2004 SCC 45.
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(CAs3)

1.
2. ISPs
3.
ISP
4,
(royalty)
s.2.4 (1)
(caches)

41

ISPs
SOCAN

41
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( P2P MP3
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(content providers)
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(SOCAN ) MP3
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1.
4
43
“ 1988
45
(SOCAN) ( )
Tariff 22 4 Tariff 22
47
MP3

Libman

v. The Queen®

P2p UBC Law library campus bookstore
Computer
Law, Internet Law  Intellectual Property Law Copyright Law

Sony Napster...
42 The’ berge v. Galerie d"Art du Petit Champlain inc.,
2002 2 S.C.R. 336, 2002 SCC 34, at para.30., CCH Canadian Ltd. v. Law Society of
Upper Canada, 2004 1S.C.R.339,2004 SCC 13, at para. 10.

SOCAN Binnie J.

see 2004 2 S.C.R.427,2004 SCC 45.
1).
) (f)
Act, 17 U.S. C § 512 (1998) 2000
Copyrlght Amendment (D1g1ta1 Agenda) Act 2000, No.110 of 2000,
1886 (the Berne Convention for the Protection of
therary and Artistic Works of 1886, 1980 )

7 See Tariff 22, at P. 459-460.
871985 2S.C.R.178.

827 (
45s3(1

the Digital Millennium Copyright
)

97.02 110

109



«!% ii B REEREE B IS H 1k 2355

Canada (Human Right

Commission) v. Canadian Liberty Net” Kitakufe v. Oloya
51

(content provider) (host
server) (intermdiaries) (end user)
2. s.2.4 (1) (b) ISP
(caches)
ISP
(art.13 (1))
s.2.4(1) SOCAN
(ISP ) (
)
3. 2003 3 22002

#1998 1 S.C.R. 626, at para 52.
01998  0.J. No.2537 (QL) (Gen.Div.).
(real and substantial connection)

Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of), 2001 3
S.C.R. 907, 2001 SCC 90, at para. 71 Spar Aerospace Ltd. v. American Mobile Satellite

Corp., 2002 4S.C.R.205,2002 SCC78 Bealsv. Saldanha, 2003 3.C.R.416,2003
SCC 72.

>2 The Economist (March 2003), at p.58.
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53

(intermediaries)
2005 12 6 Robertson v. Thomson
Corp.54 513(3)
(The Globe and Mail)
( )
1985 >
Info Globe
Online CPLQ
(collective works) (The
Globe and Mail Globe) the
Info Globe Online CPIL.Q
Globe CD-ROMs
>3 Napster
F

54

55

A&M Records, Inc. v. Napster, Inc., 114
Supp.2d 896 (N.D. Cal. 2000), aff’d in part, 239 F.3d 1004 (9th Cir.2001).
Supreme Court of Canada, 2006 SCC 43. 2004 S.C.C.ANo.519 (QL).

(Ontario Court of Appeal (2004)), 34 C.P.R. (4th) 161.
1985 C-42
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CD-ROMs
56
Heather Robertson 1995 the
Globe 1996
( ) Globe
1970 Globe
> ( ) Info Globe
Online, CP1.Q CD-ROMs( the “electronic databases™)

(class action) o8

59

60 Weiler J.A.

56

supra note 54.
57

The Thomson Corporation, Thomson Canada Limited,

Thomson Affiliates, Information Access Company and Bell GlobeMedia Publishing Inc.
the ““ Publishers”.

% Robertson v. Thomson Corp. (1999), 43 O.R. (3d) 161(Gen. Div.), at p.168.

% Cumming J. (2001), 15 C.P.R. (4th) 147.

60 (2004), 72 O.R. (3d) 481.
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New York Times Co. v. Tasini®’ Weiler J.A.
the Globe ( Info Globe Online)
13 3 (s.13 3)*
Globe
Globe

1.
2 1 @ @
Robertson
2
(collective) (compilation)

61533 U.S. 483 (2001).

62 Sec.13 (3) Where the author of a work was in the employment of some other person
under a contract of service or apprenticeship and the work was made in the course of his
employment by that person, the person by whom the author was employed shall, in the
absence of any agreement to the contrary, be the first owner of the copyright, but where the
work is an article or other contribution to a newspaper, magazine or similar periodical,
there shall, in the absence of any agreement to the contrary, be deemed o be reserved to the
author a right to restrain the publication of the work, otherwise than as part of a newspaper,
magazine or similar periodical.

$352.1(2).
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(originality)®**
Slumber-Magic Adjustable Bed Co. v. Sleep-King
Adjustable Bed Co0.% Mclachlin C.J.

(CAs.2)
Canadian Admiral

Corporation Ltd. v. Rediffusion, Inc.

Berri

(s. 2(u)) o

64 Allen v. Toronto Star Newspaper Ltd. (1997), 36 O.R. (3d) 201 (DIV. Ct.)
CCH Canadian Ltd. v. Law Society of Upper Canada 2004 1 S.C.R. 339,2004 SCC 13

(idea)
65(1984), 3 C.P.R. (3d) 81 (B.C.S.C.), at p.84. see also Ladbroke (Football) Ltd. v. William
Hill (Football) Ltd., 1964 1 All E.R. 465 (H.L.), at p.469.
1954 Ex.C.R.382.
57 See Sports & General Press Agency Ltd. v. Our Dogs Publishing Co., 1916 2 K.B. 550.

97.02 110



MOE R E TR TS B 15 2 ARET '3% gi

—Renaud Renaud

(fixation)
68

Apple Computer Inc.v. Mackintosh Computers Led.”
1982 10 8 Auto
Start Rom  Apple soft

(silicon chip)

3 1

(idea) (expression)

70 Mahoney J.
(reproductions) (translations) Hugessen J.
71
72

(Apple)

68

1985 C-42

% Supreme Court of Canada. 1990 2 S.C.R. 209, 30 C.P.R. (3d) 257.

0 '1988 1F.C. 673, 44 D.L.R. (4th) 74, 18 C.PR. (3d).

5143 CPR.;p 89 D.LR.

7 the High Court of Australia in Computer Edge Pty. Ltd. v. Apple
Computer, Inc. (1986), 65 A.L.R. 33

(Apple Computer)
supra note 69, p, 156 C.PR, p. 103 D.L.R.
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Globe CD-ROMs  (s. 3(1))
CD-ROMs CD-ROMs
3.
s.13(3)
(class action)
1800 2005 3

7 Courier Complete Inc. v. Fraidakis’*

(class action)

(s-13(3)) (

) (
) Info Globe

Online CPI.Q
s.13(3)

3 Bruce M. Green, supra note 2, at 327-328.
2005 40 C.PR.4th 50 (Ont, S.C.J.).
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75
76 DRM
1995 TPMs DRM
TPMs TPMs
77
78
DRM TPMs
79
75
7 (Access-and use-controlling technology) TPMs(technological
protection measures) DRM(digital rights management)
DRM See I.R. Kerr, A. Maurushat & C.S. Tacit, “Technical Protection Measures:
;l;ilting at Copyright’s Windmill” (2002-2203) 34 Ottawa L. Rev. 7.
Ibid.

7 Tbid.

7 See D.J. Gervais, “Electronic Rights Management and Digital Identifer Systems” (1999),
The Journal of Electronic Publishing, online: University of Michigan Press
http://www.press.umich.edu/jep/04- 03/gervais.html.
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DRM 80
DRM
DRM
DRM
81 DRM 2006
DRM
82
()
WIPO 1996
WIPO TPMs

WCT(the WIPO

Copyright Treaty) = WPPT (the WIPO Performances and Phonograms
Treaty) WCT 11

WIPO WPPT 18

()

TPMs
WIPO 83

% See C. Hoofnagle, “Digital Rights Management: Many Technical Controls on
Digital Content Distribution Can Create a Surveillance Society”, (2004) 5 Colum. S
ci. & Tech. L. Rev. 3, online: Colum. Sci. & Tech. L. Rev. http://www.stlr.org/html/
volume5/hoofnagle.pdf.

81 E. von Lohmann, “Don’t Sue the Customer”, IP Law and Business (December, 2
004), online: IP Law and Business http:/www.ipww.com/texts/1204/music1204.html D.
McCullagh, “P2P’s little secret”, CNET News.Com (8 July 2003), online CNET http:
/mews.com.com/2100-1029 3- 1023735.html.

82 Eweek Staff, “Analysts Predict Swellong of DRM Use”, eWeek.com (31 March, 2004),
8(gnline: eWeek.com http://www.eweek.com/article2/0,1759,1572171,00.asp.
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1998 the Digital Millennium
g
Copyright Act DMCA)*
DRM 8 DMCA
88 DMCA
DMCA 8
DMCA
90
DMCA
C-60 1997 WCT
WPPT o1 2005 6
C-60 92 TPMs
34.02(1)
DMCA

8 Pub. L. No. 105-304,112 Stat. 2860.
558 1201(a)(1)(A).
868 1201(2

58 1201(b)(2)(B).
:2 DMCA

% DMCA
106-126 2007 3
! Government of Canada — Canadian Heritage, News Release, “Canada Commits to

Sign International Copyright Treaties’, (18 December 1997), online:http://www.canad
ianheritage.gc.ca/newsroom/news_e.cfm?Action=Display&code=7NR135E.

Industry Canada, News Release, “Government of Canada Introduces Bill to Amend the
Copyrigh Act”, (20 June 2005), online:
http://www.ic.g.ca/cmb/welcomeic.nsf/261ce500dfcd7259852564820068dc6d/85256a5d00
6b9720852570pwnDocument.
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DMCA 1. 2.
DRM 3.
C-60  34.02(1) DMCA DRM
( ) 2 DRM
DRM

DRM

C-60 DMCA
C-60  34.02(1)

93

)

94

% Robert J. Tomkowicz, Elizabeth F. Judge, The Right of Exclusive Access: Misusing
Copyright to Expand the Patent Monopoly (April,2006) 19 I.P.J. 366, J. Bentham,
A Manual of Political Economy (New York: G.P. Putnam, 1839) at 71.

John Stuart Mill, Principles of Political Economy (New York: Appleton,
1862)
% Patent Act, s.42.
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95 96
97
98
99
20 100

1624 (the English Statute of Monopolies of 1624)'""

1790 (the U.S. Patent Act of 1790)'%* 14
1861 17 1995 20 '

DRM
Lexmark

v. Static Control Components'® Chamberlain Group, Inc. v. Skylink
Techs., Inc.,'” DRM

1. Lexmark

2003 Static
Control Corp. DMCA
(DRM)

% 1bid., s. 2, def. “invention”.

% Ibid., 5.28.2(1).

°7 Egbert v. Lippmann, 104 U.S. 333, 26 L.Ed. 755, 14 Otto 333 (U.S.S.C.,1881).

% Patent Act, s. 28.3.

% Consolboard Inc. v. MacMillan Bloedel (Sask.) Ltd., {1981} 1 S.C.R. 504, 1981
CarswellNat 582F, 1981 CarswellNat 582, 56 V.P.R. (2d) 145, 35 N.R. 390, 122 D.L.R
1(O%d)203 (S.C.0).

Patent Act, s.44. 1989 10 1
17 see s.45.
121 7Ja. 1, ¢3.
192.Ch. 7, 1 Stat. 109-112 (10 April, 1790).
1 GATT TRIPs 1994 4 15
(Agreement on Trade-Related Aspects of Intellectual Property Rights) 1995
1989
(first-to-file) (first-to-invent). See Tokowicz & Judge, supra note 96,
at 369, n 90.

194253 F. Supp. 2d 943 (E.D.Ky., 2003), 387 F.3d 522 (6th Cir., 2004).
195292 F.Supp.2d 1040 (N.D. 111., 2003), 381 F. 3d 1178 (Fed. Cir., 2004).
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106
Lexmark DRM
107
Lexmark
%pMCA
2. Chamberlain
Sky link Technologies
DMCA
109
( ) 110
DMCA
()

106 1 exmark, at 529-530.
107 See B.

Nalebuff, “Bundling, Tying, and Portfolio Effects”, DTI Economics Paper no. 1 (2
003), online: The Department of Trade and Industry http://www.cerna.ensmp.fr/Ensei
%ement/C0ursEUCompetionLaw/13-EconomicsBundling Tying.pdf at 79-80.
™ M. Howell, “The Misapplication of the DMCA to the Aftermarket”, (2005) 11
B.UJ. Sci. & Tech. L. , online: B.UJ. Sci. & Tech. L. http://www.bu.edu/law/scitec
h/volumellissue/HowelINoteWEB.pdf.

199381 F.3d 1185 (Fed. Cir.,2004).
"% Tbid. at 1193.
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Hewlett-Packard Co.v. Repeat-O-Type Stencil Manufacturing Corp.'"

12 DRM
113
DRM DVD
DVD 2004
Hewlett-Packard 14 H-P
DRM
()
DRM
DRM 13

11123 F.3d 1445 (Fed. Cir.,1997), cert. denied, 118 S. Ct. 1304 (1998).
"2 Tbid. at 1453.

3 Sony Computer Entertainment America, Inc. v. Gamemasters, 87 F. Supp.2d 976 (N.D.
Cal., 1999).
"D, Pringle & S. Stecklow, “Electronics Without Borders: Some Work Only in the U.S.”,
The Wall Street Journal (17 January, 2005), P B1.
'3 See Tomkowicz & Judge, supra note 94 ,at 372.
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DRM
C-60 DRM
DRM
Grokster 116 SONY 'V
Grokster Napster
SONY
2005 11 7 Grokster
5,000
%2005 " UEIFv.
Yahoo! Inc.'? Yahoo! Inc. ( )
121
SOCAN ISP
SOCAN ISP
SOCAN (CA s.2.4(1)(b))

ISP

" MGM v. Grokster(2005), 75 USPQ 2d 1001.

"7 Sony Corp of America v. Universal Studios, 464 U.S. 417.

"8 In Re Napster Inc. Copyright Litigation, 70 BNAPTCJ No. 1724, p.145.

19 See Bruce M-Green, Intellectual Properey Law(Copyright), at 340 Annual Review of
Law & Practice, The Continuing Legal Education Society of British Columbia, Feb. 2006.
E? Trib. Gr. Inst. Paris, May 22, 2000.

Yahoo! Inc. v. Ligue contre le racisme et [’antise’mitisme, 145 F.
Supp. 2d 1168(N.D. Col. 2001).
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o)
WIPO 122 2.4(1)(b)
ISP MP3
(
)
123
ISP
( )
ISP
124
125
2005 6 c-60 '
22 Art. 8 of the WIPO Copyright Treaty.
12 See SOCAN content
providers & intermediaries (conduit)
SOCAN v. Canadian Assn. of Internet Providers S. C. C.
2004
124 the European E-Commerce Directive the U.S. Digital Millennium
Copyright Act.

' R'S.C. 1985, c. P-4.
126 Bill C-60, An Act to Amend the Copyright Act, 1st Sess.,38th Parl., 2005 (Ist r
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130

C-60

127

128

129

eading, 20 June 2005), online: The Parliament of Canada http://www.parl.gc.ca/PDF/
38/1/parlbus/chambus/house/bills/government/C-60_1.PDF.
E; See David Vaver, Copyright Law, p 292, Irwin Law Inc. 2000.

1

1

Ibid
29

BC, Canada
30
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131

2004 2006
131
2,000 10
RIAA 18,000
CD 40%
IFPI
IFPI 2005
:CD 3%
http://www.nytimes.com/reuters/technology/tech-media-mu
sic-lawsuits.html ( 2006/04/15)
2005 4 12 963
11 IFPI 1450
Kazza (KaZaA, Kazaal ite,
iMesh) eDonkey eMule Gnutella Bearshare Limewire
OpenNap WinMX  Winny DirectConnect  BitTorrent
IFPI 2004
6 2 35% 3 8 2 2005
IFPI GFK 10,000 Kazaa
45%( 4,200 2,300 ) 2004
12.5% 18%
12
1,200
http://wwwifpi.org.tw/news/
( :2005/04/15)
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http://www.nytimes.com/reuters/technology/tech-media-music-la
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( : 2005/04/15)
3. —
106-126 2007 3
Book

David Vaver, Copyright Law, Irwin Law Inc. 2000.

Articles

Bruce M. Green, Intellectual Property Law (Copyright), Annual
Review of Law & Practice, 330-331, The Continuing Legal
Education Society of British Columbia, (February, 2006).

D. Pringle & S. Stecklow, “Electronics Without Borders: Some Work
Only in the U.S.”, The Wall Street Journal (17 January, 2005), P B1.
LLR. Kerr, A. Maurushat & C.S. Tacit, “Technical Protection
Measures: Tilting at Copyright’s Windmill” (2002-2003) 34 Ottawa
L. Rev. 7.

J. Bentham, A Manual of Political Economy (New York: G.P. Putnam,
1839) at 71.

John Stuart Mill, Principles of Political Economy (New York:
Appleton, 1862).

Robert J. Tomkowicz, Elizabeth F. Judge, The Right of Exclusive
Access: Misusing Copyright to Expand the Patent Monopoly
(April,2006) 19 1.P.J. 366.
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