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3% 416 F. Supp. 2d 828 (C.D. Cal. 2006).
37 487 F.3d. at 710.
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HEEAIRE Kelly 9B £ BE T35 22 KREF > d# Perfect 10
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B 1d. at 711-2.
3 416 F. Supp. 2d. at 846-7.
401d. at 849-51.
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I AA R Hb— B Ikuta A F R & — B kAR DA
BHU A AL LA RETE > RELRTREHF Bk
EPrER g &3 A (fair use) YRR K THRAL - sbob 0 B S
Google 4% 1 17 US.C. §512 t9u#t » BiE T B L ISP £ Fuy%
K RE ISP £ R RO H 4 LR RIRA IR mEEES
SRR BH 4 o Bk Perfect 10 12 FREFEMAAH TREITER
Google #4422 4% 45t » T A4TRC ISP £ %095 2 -

() E#&ixfE

ARJE > 2 )& Google 24 1242 » ZACATAEHE AR ? A HIHZ
#E 3 Perfect 10 £ 7k Google 12 & 7 2 2 B & =4 ( publicly display
rights ) Fo# A7 # ( distribution rlghts) B —#iErn s > Google
4 NB R 0 AR T 8842 F T Perfect 10 a9 2B B =4 » £ Google
HRERABHRE  FRTRETZTLAHRTHEMRAE - —F kIR
WA ERAT AR o R B R T BT A ASRE > LR FL
B = (2 BIPTA AL E A BB R A m TRt

“17US8.C. § 107.

2 487 F.3d. at 713-4.

B REANEB KR 17 US.C. § 106 & X % " sections 107 through 122, the owner
of copyright under this title has the exclusive rights to do and to authorize any of
the following:

(1) to reproduce the copyrighted work in copies or phonorecords;.

(3) to distribute copies or phonorecords of the copyrighted work to the public by
sale or other transfer of ownership, or by rental, lease, or lending;

(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the
individual images of a motion picture or other audiovisual work, to display the
copyrighted work publicly . . . . |
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WERGABTERT  FIAEEAERZB R > TEFGZE R
T AR B s KR

FRBERT—HES - BRBERE -k FRA—EHHE R
bk ARSI EFB TR LR R
B F 6k 0Bk o & K > Google 9947 2 R AR L1424 » ARIER 5
712 Grokster Z%8 B8 » B THE T A S R BB FAL - RE 04 -
Google ¥y AAER Bk &0y X > @R AR L RA Google w48 B 42
' {2 Tkuta 3% B45 H 0 BEMEARFITETR > AR ARFAE L
EREEHRA - BECEELATERFES  EARGREYS
H o RA R > Google R 2L & > B IEHA B H 092
BIREEE -

(%) s

123t Google #9.NEF 4 » HERWA L THAZ T BB TH
(23 EFEATLME L3I T T2 AT R A B AL b3k
F1 3k %4 Kelly v. Arriba Soft Corp. %" - Tkuta i 'B45 1 » £ | Bi &
AR AFET S —ERE > R TEA B RRE 0 83X

* 487 F.3d. at 715-7.

* Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
487 F.3d. at 717.

7336 F.3d 811(2003).
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fg — ket d Kelly €40 RE5H T 0 %5 KA £ Google
TAHEREGEER - X ERRELRE e Kelly £HWEALRRZR © —
» AR E T 6y Perfect 10 A 3245 )N B ZREA T 82 FH F a9 IR -
A] Google &9 /\ B st & AR E M@ T o = > Google Prik A 84 f& &=t
5 AdSense ¢4 EAMRS > MM E 0 Kelly £ ayig F5]%
Arriba 89 B £ MK - AR A HAR X » FHA A FESEML
B % — R EF > st 324 Google T £ 5k 63 -

fe lkuta X EARR > BEFE LEEEN > AWAEETES
A Google T &1 B » mizF T Perfect 10 FHR TR EHNE T
¥ o B E Google A5 o {24p & %R A HE N B H A wh A
BEE %y o Bk Ikuta £ E 24 0 Google 3% F 5] F oy bk A
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* 17 U.S.C. § 107:7 (1) the purpose and character of the use, including whether such
use is of a commercial nature or is for nonprofit educational purposes. |

* Campbell v. Acuff-Rose Music, 510 U.S. 569, 579 (1994).
30487 F.3d. at 720-22.
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AR AR > Perfect 10 G272 A R B IHRE - Pk > 26 F FwWERH &
3B EEHE GG B By k& 0 Tkuta SR B3R5 0 s Google B B 34
Foy g R B IET K > TAKBH Perfect 10 EFE K 95 E > %
R4 Perfect 10 235 KRG HF ARS8 > T KT A% 8 Google &322
QKR Sl

(=) Pz

EHRT ABRE AR > HETRAINZRAREZH T
('secondary liability ) » <3k #% 85 & /£ (contributory liability ) Fm Bt
B A F4E (vicarious liability ) o 72 5% & % Bt 2005 F#4 Grokster % #
' BT 38 WY S BA AR AL 0 77 & T ¥E M 5] e X 3B B 42424 (intentionally
induce, encouraging direct infringement ) | >/ Bl 35424 » A% T A F
HAARHEAEAR] > 7 R MLk SRR A 4124 (profiting from direct
infringement while declining to exercise a right to stop or limit it) ; > ©
RRE M B LIARKT BHBRMA A - RFF > Perfect 10 £ 5k
KM RE@HAELE - — > BIEL > {2F T Perfect 10 0T 4
CARBRT A 0 HRESETRERB R RETER
o Z o HERBREREEN > LY HFTERER - ¥R =A
ER KRR E > B —ARL B IARNRYEN 0 BIERL

SU1d. at 722-3.
2 1d. at 724-5.
53545 U.S. at 930.
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FZAAEA ARG ER 0 BAASER  FHERER -

R TR F AL 030 5 Google ¥ 3 & 5k 2 & Sony £
PAREGZRE S T RE2ZHMETAA T EHIEREER
(‘substantial non-infringing use ) ;> %~ €A B T4 - 2 #
Grokster £t HL1% » Rkl G B a042 4 - Tkuta X B30 5
REFFABELRRGTH > THELTERAHERZNE AL
HE B B HE 456 R 5k I Grokster e 5 /U@ K g Z AT
B © 3449 Napster £°009 Rf# > /8% FARE # th 5ol » H A G H|
F P B0 2 G B AT R R 0924 0 M BT CAIRIR A 04 25 BR sh A
%E—F IR E o MiEIRRSL 0 Google BE R I i@ dn » BEE 0B A
AF| R A £ % iEATI2HE - 12 Google & G aEHH S BT 4709 75 X
) # % Google R4tz skbib sk » RlLAWREXRE—FIRT - &
L5 B s SR LR Bk IR E R HIEE -

WA GHREFATLNIRS  RELIAER  HEHALRR
HE ST 4748 — b B0 424 (control ) » Bk % B 3% & A4 v 2 455 A1
o FTB eI IR ER AR BT AL - B &
AEF  Perfect 10 5 83 % Google # 4 A1 4w i J7 45 1k K IR ] 5 =
AR R E By » B JA W Google MM E S TR A
B0A 5B o EIRR%L 0 Perfect 10 372 4 380 Google H 4 4] & A8 7
b % = A W3 HE B - Google 3K IR 5 = A2 HE 485 A R 4 Bl 1%
(AdSense fx4##)) > 12 ik i B Google stAL 21k 5 = A2 44

> 487 F.3d. at 725-26.

> Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 442(1984).
% A&M Records v. Napster, Inc. 239 F.3d 1004(2001).

>7 487 F.3d. at 726-9.
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12k B4R o 1238 — 5K Z A 4 Google HEA| K451k 5 = AZ4E
i sk o H A2 o s o Perfect 10 %5k » Google 7T vA 2353t E >
BBk R A S T BT BRMESE o {2k R0 % > Google it
BA B R PR B RELE IR X R = AR 642
AEE B o HF|Z Perfect 10 374 A T AL 35 BA Google A 4E #] & #e
Bk B S AMREES 0 AR ERATES -

(~) % 2B FEIR

Google ¥ #& 4% i # 4% T 4% 4 F 1/E 42 7% ( Digital Millennium
Copyright Act) ey 2>#iezk (17US.C.§512) L A2+
dA > fEainFF - dEARNEEESL  WRRFREE > E5HRAE
MAG A E TR QT ~ K5 - SF SRR - 188~ KABRE
RS — A FHENNREILE  EFES— ST &
FAET A 14 o {2 Perfect 10 4p32.2 Google 3t 4 A i & 3% 2k 6944
#F > Perfect 10 322 » Al & 1@ 4 Google H Ak 0YIFHEE » 12
Google 4P 44 . Bp R » AF i 450K » R4 d 78 3 2y 24

* 1d. at 729-31.

P AN RS T (d) A service provider shall not be liable for monetary relief, or,
except as provided in subsection (j), for injunctive or other equitable relief, for
infringement of copyright by reason of the provider referring or linking users to an
online location containing infringing material or infringing activity, by using
information location tools, including a directory, index, reference, pointer, or
hypertext link, if the service provider-- |

0 %% PN 7E2% " (3) upon notification of claimed infringement as described in

subsection (c)(3), responds expeditiously to remove, or disable access to, the

material that is claimed to be infringing or to be the subject of infringing activity,
except that, for purposes of this paragraph, the information described in subsection

(c)(3)(A)(iii) shall be identification of the reference or link, to material or activity
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» WAL R A AF R RS AR o dsh Tkuta 5B 45 B 0 Google T
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¥ 17 U.S.C.§ 512ty e -

(4 ) Amazon §r Google & i® 3R 4

AEFRER B —BHE > & Amazon.com > B & Ho /b4 4 5k
Fo Google &4F » B #n /£ Amazon 493k st & K Google $2 it ay3% F
Fl% > bR T B REKE - 2 —FiERFIR
B¥ > 3038 % Amazon B TR A% B 3124 0 B & 13 4] B #7 2 Google
493k koY > Amazon RSt ik & 5] Google 493k i €. 0 PTUAE IR A 2
BB T ~ B SRR KRB AT A o EAMB iR ERATE
8938 5 JR B iR PR 4 Amazon B TR F 1% Google #9AR#& AdSense
Fr & REGFAER] > BIBA R Fo A A KR B AW O RARAT
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BRAEAM > B Amazon T LR B FH# giE—F 5T - A
Perfect 10 4,4 % 2 i 4n 4> Amazon > 123%i@ 4o % SO AE @ 40 T H 2
W IZHEE D) > B Amazon & & LA &2 H T A 649 4 B & % % 3R L3
BRRHE A ANRE  RIAFRASH G - SEFHEREALA

claimed to be infringing, that is to be removed or access to which is to be disabled,
and information reasonably sufficient to permit the service provider to locate that
reference or link. |

°l 487 F.3d. at 732.
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2 1d. at 732-3.
83 1d. at 733-4.
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6 Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994).

% 1d. at 579.

%6 /% X % :" The Congress shall have Power...To promote the progress of science and
useful arts, by securing, for limited times, to authors and inventors, the exclusive
right to their respective writing and discovery. |

" Dotan Oliar, Making Sense of the Intellectual Property Clause: Promotion of
Progress as a Limitation on Congress’s Intellectual Property Power, 94
Georgetown L. J. 1771, 1839-40 (2006).

98.5 B ERZBT 125 1



RESIERSIEEA -

\/ 3% 37];" £ B =B Google B #E8st%E

ABRAZHEOY PR o i — R ey R & R TR R T EEH RERAE
RAGERTR®  Perfect 10 £ > FRRLRBREL T EH B
B HE AR AT AR SR B AR AR 0 3EBS E F UK I B AT AT o

EBEFRF T AR FAR LR BB CEBR AR
AR RS BERAAR -k S ERGETIERT S MR

70
270,

Tt A AR B 00 AR | o RIBLE T B FEE, -

— ~ pr T sk ERBETHRIMZ T RELR > ERAIRE
NARAEMTEETROEE  FCRABAR, —fH R
B et A M sk e ZE R BRI RAREZEEZEFFE ™
mRE BN X > RBETFAR > BFTRARLETEEY
EAEANR R A LR T Bl > A B ERGRE > 174
5 BAZHE 7 R A FRRAT > B A A RMIRAEEEER
FAEREZ TP - (BIFEFFEHAEARISF12 A 13 R0
T FE 4 951213 HEE)

2}

S RFAEERE T RS E ) ARBEAARE - R TN
e RAAMIBAT K AT AP ROAFRERBEH RS
C I N FAAARL L B ET ] R IEBE 0 A BTy R

O MR LR R TR EFEMRRA AN TEAFRRE - R
AR A A (L) EMAEMAFIE 23 #> & 1-7 2000
F1 RS RBRE  RAMBRREREMMENING (T) &S0 EHA
FI% 24 39 - B 56-73 > 2000 12 A -

O flde o EH AT EIE 95 £ B F 923 Ak « E I KR 96 4 A
F 487 AR o

P ERETRARSEHNFILGRAT > S5 HFRREERDLEWHH
R AT ] 5 Flk o BRI A5 fm 3t 2 6 JLad A A 2 B R B o P A -

98.5 B ERZBT 125 1



| EHSIEMEA A \_]_v
2 B % 5182 Google B & e85+ ] ﬂi‘\vﬂ/

FENE o XPTE T ARRE > RAFAAR EHR L2 1%
WM RN ZAT 50 B RBRAT IR R AR 3
Mk T A RRRAE o =~ AMEAMESE BRI AR T EBRE
R LR > R AL EEIRARIE TS
T2 AR A SE 2 AR SR AEME B b o FE g s sk iR
ZF X R EATEBZ AL EAN L2 TS B RS
B UONBARE ) R AR JR Bl E R BUME R E AN B R B
M2 AZF o T3 JEIEF 6 iR R 00 sE 0 Ju R St ALK 56
Mo EERBIRIERRAREZEIFTE MR EBELE
87 R T AR 0 BIA TRR &R TR ek
o HeaRTEFEEZ AR BRHNEE - EAEAWE
SEARPBEF 4L R R AN E A S R AT R 2
EHE AR T ARERR o BA R ERAZ T S T EEZER
B A EEHEE S EEXRMNFRE - (BIETEHAE
B 96 4% 6 A 25 B E T4 960625 3E.:42) ' o
FEERSHNES  LRLREERBEERY > EFZNH
AT s o REEN LT o TG f LI FARM 5 R 2L F
EAL R BAT o 13 B4 vE A Perfect 10 £ £ B & Aiks® F ik
Fe o) A ik o A2 SLA R 0 AR FIRAFFR

B~ EWEF

RIS > Google R B2 h #1004 F st — A R F > —
F5B Z 3 o &4 Google F XUR4E E Loyl » S 32 T &

geikapse 2t & B 95 4 12 A 13 B 5 FH4F 951213 B4 - @i 0t £ 5
96 4 06 A 25 B E T4 960625 35 .54 -

98.5 B ERZBT 125 1



RESIERSIEEA -

\/ 3% 3’1;" £ B =B Google B #E8st%E

18 Google 2474 FHERMEZ — A I LM X SEFPTRELE—
BREBEAMOXLE EE-BXFNSMERER - Pl HFLER
THOS S B WTTTIY %X T - W7 BESHANXE &
AR R — 0 R RA M o fed e X FEAA A > TR A
REILAETF A TR PT T ARG F A %ﬂﬁﬁu&$%ﬁ¢i%$ﬂ%%%
RE o BT R R 0SB M E S R R ORE
AAe —mEZ B AR BB A 7 eh4a = 8 8480 fmﬂzb&ﬁﬂ?‘
A TIORERIEXFE © T HEHRR  FERIEZ A I XFNR
Mo ABA A A XA X EF X o

AALE B EIRTEREAFTEBRETR L FrAREH
F O XRRAE R o flde > X EIFIRET T4 REBZEHX
P E T4 > Google 444 AR 7T A KAKRE| S B E IR © 1%

X e B SRR R AP LA AR E R E TR 0 2 h AR
LR R LT F R R

12 & > Google #4734 S X FER FEEFHMAE - &L R
IR FhAe 0 SR E A EIR Ly B E R o ek F gk o
YeEH PAARy o BRI R T @A —fEE 2 FHhE o

X £

Google B £ § 2004 k> H—BE R4 E > HHE "TEE
#r3t % (Book Library Project) ;> 4L°T#§4 | Google [ Z 3% 5 1‘%
( Google Book Search Project) | st AN A B 245N T 45 -

AIFRA R > AT LT AR M LTS o BIARF TR

72 http://scholar.google.com.tw/intl/zh-TW/scholar/help.html - ( 25 & B #7 : 2008 4
10 A 29 8)
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73 Jonathan Band, supra note 2, at 16-7.

T B E R KB EAE ?
http://books.google.com/support/bin/answer.py?answer=43729&cbid=v8v6x6x3c
xsb&src=cb&lev=answer > (5 & B #7 : 2008 5 10 A 29 A ) -
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