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' See, e.g., Minco. Inc. v. Combustion Engineering, Inc., 95 F.3d 1109, 1119 (Fed.
Cir. 1996).
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adequate to compensate for the infringement ) » H R~ 4F V3MFEA
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B 3518 {55 B (entire market value rule ) | 4o

2 “Upon finding for the claimant the court shall award the claimant damages
adequate to compensate for the infringement, but in no event less than a
reasonable royalty for the use made of the invention by the infringer, together with
interest and costs as fixed by the court. When the damages are not found by a jury,
the court shall assess them. In either event the court may increase the damages up
to three times the amount found or assessed. The court may receive expert
testimony as an aid to the determination of damages or of what royalty would be

reasonable under the circumstances.” 35 U.S.C. 284 (2000).

ROCHELLE COOPER DREYFUSS ET AL., INTELLECTUAL PROPERTY: CASE AND

MATERIALS ON TRADEMARK, COPYRIGHT AND PATENT LAW 874 (2d ed. 2004).

4 See, e.g., Kori Corp. v. Wilco Buggies & Draglines, Inc., 761 F.2d 649, 656 (Fed.
Cir. 1985)(affirming district court’s refusal to apportion lost profits where the
entire market value rule applied.); Electric Pipeline, Inc. v. Fluid Systems, Inc.,
250 F.2d 697, 700 (2nd Cir. 1957)(rejecting defendant’s apportionment argument
because “the patent ... gave value to the [unpatented] components which
otherwise would have been useless ... and would not have been sold ....”);
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SLE o BBGEMEREHEFARZ BB SR 2B EIRIKER T
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S0 BAMAMN AR E LR AR ERMEERA  RM M ST
MEBELEBRAEZIREALTS > LHBEIHRFRAT EHHAER
B3R oA KB ERMEPTTRAEAEZLRE 6304 -

National Rejectors, Inc. v. A.B.T. Manufacturing Corp., 188 F.3d 706, 709 (7th Cir.
1951)(agreeing with the master’s conclusion that “the utility of all infringing
rejectors and their acceptance by the public is ‘almost’ entirely due to the features
within the protection of the patent” and affirming the master’s “refusal to
apportion the profits amongst other factors contained in them”).

P RFAE T AR AR MAME T AR B R R E IR AR
H_K%E - 21552005 F4 A -
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(=) T2 1 &
P % A i 23T AR VT 63648 & Bk b (lostsales) '~ FAIAA]
%% ¥ (projected lost profits ) ' ~ F 42 & pf & 5% & 18 # T 2 (price

j KIMBERLY A. Moore ET AL., PATENT LITIGATION AND STRATEGY 593-94 (2003).
1d.

¥ Comair Rotron Inc. v. Nippon Densan Corp., 49 F.3d 1535, 1540-41, 33 USPQ2d
1929 (Fed. Cir. 1995) (Radar, J., concurring).

° Hanson v. Alpine Valley Ski Area, Inc., 718 F.2d 1075, 1078 (Fed. Cir. 1983).
“There are two methods by which damages may be calculated under this statute. If
the record permits the determination of actual damages, namely, the profits the
patentee lost from the infringement, that determination of accurately measures the
patentee’s loss. If actual damages cannot be ascertained, then a reasonable royalty
must be determined.”

1 See, e.g., Lam v. Johns-Manville Corp., 718 F.2d 1056, 1062 (Fed. Cir. 1983).

U3 AR TR OAFIE 0 REAMEAZ E D4 E S RBFHRLE LT AR E
My mEHE B EZRIEFERTEANIARE - AP E LA
ARRBHHGZRAER S BAREF BRXESTARFARAZR S Z
BERA - RARAPTE A ZBARFTFECERT R RN EHES -
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erosion) '* -~ % %18 (injury to business reputation) % > r—
oo RBUAIRAE R RA G B EFRMETE 7 A0 @FHA "
2% 403X 7% (but-for test) > i@ F3fkFg i A Panduit Corp. v.
Stahlin Brothers Fibre Works'' — &2 5w a2 % »R% @ F &

] & 2 £% (demand for the patented product) ° ~ i & A4

K= JE12 4 49 & (absence of acceptable noninfringing substitutes ) '® ~
LHHEAREZT R E A MG HEI744 ) (manufacturing
and marketing capability to exploit the demand) 7 ~ B %k #] % 2 A 5

( the amount of the profit it would have made ) » A ¥A | B & H] 4 AIF
LR RA I TR - A BB H > TAEATFER
Ak e ERAMER R TRHEPTIRIB A 2 BT ML BRI H

12 See, e.g., Minnesota Mining and Manufacturing v. Johnson & Johnson
Orthopedics, Inc., 976 F.2d 1559 1578-79 (Fed. Cir. 1992).

13 See, e.g., Reebok International Ltd. V. J. Baker, Inc., 32 F.3d 1552, 1558 (Fed. Cir.
1994).

14 Pandzlit Corp. v. Stahlin Brothers Fibre Works, 575 F.2d 1152, 1156, 197 USPQ
726, 730 (6th Cir. 1978).

PRAMATHGAET L LOR - AR T EE - ARHEBMZMERF
HE > RRHABFEEHZIHAERZE R - See, eg., Bio-Rad Laboratories v.
Nicolet Instrument Corp., 739 F.2d 604 (Fed. Cir. 1984); BIC Leisure Products,
Inc. v. Windsurfing International, Inc., 1 F.3d 1214, 1218 (Fed. Cir. 1993).

PR TARZIERAEAE L AR AR M T ARG RAETH L HRL
Ede 0 WREZ o AL HTHRRIIEZHE S NI G AET 8T 354t B
B aEEI TR H R REAH - See, e.g., Fiskars Oy Ab and Fiskars, Inc. v.
Hunt Manufacturing Co., 279 F.3d.1378, 1382-83 (Fed. Cir. 2002).

VIR ZE R EGRAHEARS S E BRI B 2R — b
Hfo > R B REABAAH 2R EREZREAE > XA THBRAE TR S
Z_ o See, e.g., Datascope Corp. v. SMEC, Inc., 879 F.2d 820, 825 (Fed. Cir. 1989),
cert. denied, 493 U.S. 1024 (1990; Water Techs. Corp. v. Calco, Ltd., 850 F.2d 660
(Fed. Cir. 1988), cert. denied, 488 U.S. 968 (1988).
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FIHEAF TR T L BB R R FREIT LTI HEAKRTHFZA
5 RAR AY B TE T AR 0 VA B AT A4 & B R AR B o

(z) tmpfl4

SAMAE R EA ARG T SEBEAE | TR SE
ARERMEZ X L P HES>SE " B4 (analytical approach
) Vs T g2 & & 52 7% | (hypothetical negotiation approach) 2 >
ErEAAE R TR A BT R ) B 0 LJAMIRGE B BTY R0
2 TR AB RMRETRE DR AET - AR
RMEEEHERNFTAZESEHEAN LN > $HERKRY KM
Georgia-Pacific Corp. v. United States Plywood Corp.”* & 4 5 15 38>

'8 Herbert v. Lisle Corp., 99 F.3d 1109, 40 USPQ2d (BNA) 1611 (Fed. Cir. 1996).

PRlhEE TEAR SR YEAABRI IARHRERETRETENE B
ZEABEETEAR AR EHRE S B 1372008 55 A -

See, e.g., Mahurkar v. C.R. Bard, Inc., 79 F.3d 1572 (Fed. Cir. 1996); Minco, Inc. v.
Combustion Engineering, Inc., 95 F.3d 1109 (Fed. Cir. 1996); Fromson v. Western
Litho Plate & Supply Co., 853 F.2d 1568 (Fed. Cir. 1988); Slimfold Mfg. Co., Inc.
v. Kinkead Industries, Inc., 932 F.2d 1453 (Fed. Cir. 1991).

2! Vincent P. Tassinari, Patent Compensation under 35 U.S.C., 5 J. INTELL. PROP. L.
59, 183 (1997).

2 Georgia-Pacific Corp. v. United States Plywood Corp., 446 F.2d 295 (2d Cir.
1971).

BSeeid, #EFRELE  MAAETE LR 25 TEREAHEHNLEAZ
HO G R s A M SRR L LT REE  FAMAZISLEBRR
SATAYH B ) RAEA SR I 2 A E AR SRR
FHME D SR HBIBEAE B E EX TR AR AR MIESLAE
AN E EX B RAPTRIA A R S A E R RS
BMERDIEBAEIRR ) A EMHARAE S EZ BT HES S £
R AT A AR 5 ARHEA K R ST R R 092 R o REAE A X AR
A8 B R AL E E PR A R AR A A S E A B SR A BT AR S A2
W] RAEALE LT G EED BB EZ TR $RET ) WEARER
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FERF oo BETLRBRMBMEMNEAZRY  ARERTFFTRL
BREEREAES L kA R TOEANE | Wy 0 &8
A AR T o > Mk TP AA G A TAEEA L 2R
SRR FR AR - RRAERONBEEREZE T A
AERMAT L R RZIBEY ST 5 i 2 M & Z A8
e2 LR

= ~ &~ feiz Bl (apportionment )

B ERAE 0 A ARSI T EAEAZR T B R E
FIHEALE R R RBEZBAEE R R — DR TR RHEE
PAEARAEATA B3R FREMINF - Br R TR > A R AIHEA
2T R A RATEHEA £ GEE o R 02 BADE R 0F - B
Pk G A TEHEA B A X EARE R A S A Sk
RAF M AR TRMEEE  EoTE - Rife 2 FFAEERE
AR E o2 — 3 KM AFE B R REE > BERBEEEL
JERFAIHEPT & el b &) - 3 SABAFIRAE S ERE A M AR E
BEIE 2 At 2k F3

b 0 EBE ik &k £ 1853 & Livingston v. Woodworth?6 %
A2 — R B M B AT B ARAEAPTIEAF R B ik SR A RAE S T &4
HEA IR AT R B PT e 218 B Al 2 SL B JE L3 RAEAPTHEIFZ

HEAHZ LA TR ERZ S ILME L o
¥ GLENN W. Rhodes, PATENT LAW HANDBOOK 244 (2001-2002 ed. 2004).
2 HERBERT F. Schwartz, PATENT LAW AND PRACTICE 193-94 (3d ed. 2001).
%% Livingston v. Woodworth, 56 U.S. 546 (1853).
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F B E A - f B — i) £ B % 5% A Seymour v. McCormick®
Zd o AFERES BN TRORFEAZ BHME | RBABA THE

JR SR A X A 0 AT SR
BHEGEE SBRLRETY > — Bl 2R THRBHAR
RARIEAFZ A 2B A SAIEY 1558 B SRS E 5 E 1 ARG
ARz —HmIERAN  HEAMARERRTE R RAERZ
AT AR AL > BT % A RAR R PTE R K

HARRH -

HEREERRAL > B
"

42 EPF 0 AR E S B R A E AR 0 T AR R
K2 RS BN EFNEL T A4 E AR B LA
WRIEZE P 2 A AR 3 5 K% AR o E AT

EIRRCEY o £ S
S HEE IR R D R B R
- ~ 9 3@ @2 B (Entire Market Value Rule)

(=) ipd 2 L&
£ Bk 1884 4 Garreston v. Clark™— & & » B8 3k 2 Be ik
A % it —F = B #E - Garreston £ 4] BB R&® T4

7 Id. at 556.

% Seymour v. McCormick, 57 U.S. 480 (1853).

2 Id. at 489.

0 1d. at 490.

31 See, e.g., Mowry v. Whitney, 81 U.S. 620 (1871); Dowagiac Manufacturing Co. v.
Minnesota Mobile Plow Co., 235 U.S. 641 (1915).

32 Garreston v. Clark, 111 U.S. 120 (1884).
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Bk RS SAIHEAGE R 2y A A A SRR e de 2 Y
B R A AR R EAIR  RSERERTRKRA X 48
HE A FRAEF R E ST IR LRI E S F LA
HEAPTH mZ B R 3e T AT AN ARk R
ARSI AT A > T RAEALARBET T ATEHEZ
IR AR B % B AR T R AR AR
W AbE MR RELABRLE DI ERBEE A FRR
SR I BURAKERE A SRBA LT AR TREIAE AT
WEZEE o PARE THRTIHREAER ) 0 E A EAME R
AJEEOR T AR & 5 2 AR AR AE AR R 3 B R R A A AT I
D B RAERERA MR AR FARZ 0 FRAREEE
o bl E SR A S Amd R

H.4h > 7 Leesona Corp. v. United States® £ & » Bi#rici@ k3 ik
T 89 AT & AR RAR iR I & P R 7 B AG R AR T T 3 TR
BRHBEZRE > RERT QI RATH LR A A AT
FWEZ AR T RAEREZ E B o R B HUERE T 35 E A K A

3 Id. at 121, “The patentee... must in every case give evidence tending to separate or
apportion the defendant’s profits and the patentee’s damages between the patented
feature and the unpatented feature, and such evidence must be reliable and tangible,
and not conjectural or speculative; or he must show, by equally reliable and
satisfactory evidence, that the profits and damages are to be calculated on the
whole machine for the reason that the entire value of the whole machine, as a
marketable article, is properly and legally attributed to the patented
feature.”(internal quotes omitted.)

3% Brian J. Love, Patentee Overcompensation and the Entire Market Value Rule, 60
STAN. L. REV. 263, 270 (2007).

3 Leesona Corp. v. United States, 599 F.2d 958 (Ct. C1. 1979).
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1R 2 AR AR AR

(=) FREJF LT B
#& State Industries, Inc. v. Mor-Flo Industries, Inc.”” Z & » i)
FlAg Bl — A AR E SN IEANR AEBEAR L RE AR
T 0 £ E {24 & & State Industries, Inc.— K@ T 44T 3% £
&K » Rk % Mor-Flo Industries, Inc./2 £ 7 ik 4] » {8 F — 4
BB R AR R 0 I AR B EAE AR BRI MR
M5 0 SLRE A G AT 2 0 MfEA R REZ RIRA F E R
T & e kR R 5] A AT it Panduit Test 2 4 AR5 A L Fak %
FIHEAPT KA 35 B RAE HAE1E 0 R AIRFHE TR fanrds s
WA R FRAEEREE BT AR LR R L & &
WplE LB WRENZHAKRE LSRR TRMEZ L4
BAEF3R o Aot AR TR AR QS MM B
FAE TR F AR B E T KA R TR
BURT A o ) CAARE 2R FAEAR AR AE R IR H A
v b H S g B AR T 5 Lo — RISk — T B R 0 R

0 Id. at 975-76.

37 State Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573 (Fed. Cir. 1989).

¥ “[TThe recovery of damages should be based on the value of the entire apparatus
containing several features, where the patent related feature is the basis for
customer demand.”id.; see also TWM Mfg. Co. v. Dura Corp., 789 F.2d 901, 229
USPQ 528 (Fed. Cir. 1979).
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RT3y LA AR B il A R F R B HFZPTABE R LA
5o LA IR AN A F A PTRE I RIEANIST 0 R AR E A
X AR RAMREA ML HEE TR A RodkEit
AMEPAE T REEBZ AR AR M E— TR BE
BAREE  LE > ERIEH RAE ERNZIE—-THAY
LW%%%R%%%#%@&M»%#ﬁ@&ﬁﬁﬁ@ﬁﬁ#z%
WA BB R EBTHIELZIET  HFATAR
% kIR AR EFEERES (MIEE— M) 2 THEMA

1k &5 K4 %E%f%?éfﬁi%ﬁ% > ) IR o

Wb > e 3t ) Bose Corp. v. JBL, Inc.’ — & % » 35 2 58 m 4
BeH — AR BRI TE T RAABEEYS -
B ARG HRHIEZERZITE LR R BRI EEH R
Bose 3 KRB A FEHEF| & 07 ikt 48 TRE AL sk B R A
ZEE MO AN E BRI A KZARY - W IEE RN R AHE 4R

ARG T R AR R B A T AT R K e 0y 3 R 46 B R RO —
Eon o EERBGATE A M > RBWIAEE S B A B
M (functionally related items ) » T 41,.% — 1B 2 5¢ » ik B T/378
RZEAMREZ E B MR FAUREZ E &7 F] B4 Z 45 B4

¥ Bose Corp. v. JBL, Inc., 274 F.3d 1354, (Fed. Cir. 2001).
0 1d Sd. at 1361.
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B2 R AR EFEATFRIR T LAREZ E ML H KA

41
Tz fg A

o

(z) Ad7  KE - 257 RAHI# M7 kAL
HRTEAEANBNEL T ARBEAETFRZESMBEM
»HH I KA RAHEPT b R R T R Rl 5 o i Hhey B4
T BT A R HAEEERGTIHBEARANESLNZE
A AR — A & b R SR AL o TR AR TR
BREAHY « AEH » RAEALABERZ LA A GEELS
K= J ¢ (the patented feature is the basis for customer demand ) » 5
RAMSERNZ 4 HRATT A LA EARAE T P 5k
P B Z A B RSN RAERE R R R EF
RAHEAGERPT R A BB A 0 ST E B A% B A AT £ 5k
A ETY T R DR EIE LR TR ? BTy
TBAL XA & R — F3R 0 0 FAHEAGER 2 F R AR TE
BEBE AR B E R AHN > FRENFREEMEESZAIS -
F A FAME AL AT R > AL 7 B AEA AR Bk & R i
XA RGN A F 2 AR 2 TU T IE R T R R ATHF
B Rifdwsb BITGEREEEBEREERZ TR AN
He & 5o 2R % A AR R 0 3w AR & R ERE T R E R A

)

! See MOORE ET AL., supra note 6, at 610.

2 Eric E. Bensen, Apportionment of Lost Profits in Contemporary Patent Damages
Cases, 10 VA. J.L. & TECH. 8, 11-12 (2005).

43
1d.
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ZARAE™M o HERE IR B AR RSB AR A BT >
DR HEAAG AT R H] 3 ROEHA M AR TR AT E BAE

kR =@ me .

= ~F#E4 8 (convoyedsales) & F RT3 - RIFTpptf2 AA?

(=) P

RSN E RIS R EME R TR S & et > fk s
WA ERAETE > AT EFREAE SR AT E X M
SR BT EY o JIA A 5 H BT A BB 4k R R AK 1 2 AR
B REFEATEFTHHEZAZRERELSBREAFEHE S
LRI E B > RABEAAS TR £ IR R A B2 R o Buas sl
(convoyed sales ) —73) s #1 A7 Georgia-Pacific — % ik € 4324 A
2P EZ 15 KB 2" % £B R T 5 RARSMEREST
B A R AHEA AT %A B3 KR B 2 Y

* See, e.g., FONAR Corp. v. general Elec. Co., 107 F.3d 1543, 1552-53, 41 USPQ2d
1801, 1808 (Fed. Cir. 1997).

4 TERRENCE P. ROSS, INTELLECTUAL PROPERTY LAW: DAMAGES AND REMEDIES
§3.04 (20006).

* Convoyed sales X A% bundled sales” > #t.— Mk A 73 44 2 £ 3844 B 88 7 35 4% 14
FRAZAREE & AP IRIK AR TR RE 2 AT SAERE LR,

7 King INSTRUMENT Corp. v. Otari Corp., 767 F.2d 863, 865 (Fed. Cir. 1985).

* «“The effect of selling the patented specialty in promoting sales of other products of
the licensee; that existing value of the invention to the licensor as a generator of
sales of his non-patented items; and the extent of such derivative or convoyed
sales.” Georgia-Pacific Corp. v. United States Plywood Corp., 318 F.Supp. 1116,
1120 (S.D.N.Y. 1970).

* See State Contracting & Engineering Corp. v. Condotte America, Inc., 346 F.3d
1057, 1074 (Fed. Cir. 2003); Beatrice Foods Co. v. New England Printing and
Lithographing co., 899 F.2d 1171, 1175 (Fed. Cir. 1990).
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1. Paper Converting Machine Co. v. Magna-Graphics Corp.”’

AHBY To %%? WE”’ K B (wﬁr-%%i%’"%
o phes s 355!%{3““)0?:;% , szgué Bt E A g
ARG ERPHFE L PG AR TN KA LR PR E
Sz R SRS SEY ER NI I A8 I o WRER I sk
AN RAHASDF R A LR RANRJIREALT LG 6
DIEH o G RIF T R PRI AL B IR R KK
CREBAHEREZ RE - AW L AL B EREL R AR &
Pt Bl L2k H LR - 4238 17 (function together) &
Froa v HUEREISE I FTRAEAS L FLREEFE R G
R - A > T peIe b ?/;%g,;zrgm@if;; B 2384 F
WAFFREE L AR BT A RERRT N P
wkIp - B AR FEEBARE > Flt AR R A VR
- R A S RTAJIE IR b AR T ZAF &
FIAS? EF o AP 2 B & - 2 WS FE T {lE 7 & x4

Ny

L

%0 paper Converting MACHINE Co. v. Magna-Graphics Corp., 745 F.2d 11 (Fed. Cir.
1984) » I'| "™ 5 Paper Converting %

U Id. at 23, “the deciding factor in application of the entire market value rule was no
longer consumer demand but instead WHETHER normally the patentee (or its
licensee) can anticipate sale of such unpatented components as well as of the
patented ones.”

32 See, e.g., Kori Corp. v. Wilko Marsh Buggies and Draglines, Inc., 761 F.2d 649
(Fed. Cir. 1985); State Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573
(Fed. Cir. 1989).
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2. Juicy Whip, Inc. v. Orange Bang, Inc. **

AL L2 - fE un;qr;%%ifﬁ% ke EEP R AR
Bl a0 B sk BTN A AOR L de H
=5 AR A MR éﬁ'fﬁrﬁ—»'-ﬁ}}%q—»"°g? a5k

d oo P g;\n‘%iﬁéxﬁié_:%—%i’%ﬂ RN I SN PR ' I
functional relationship ) > & # 4 *% 7@;1%—’5' =T LfE-F LT
FFEeh o TR E 1‘?‘1*15* AR A TR R B4 -
BERILG %ﬂ}JrE&&P‘ ufa;%ﬂ}%ﬁé;%fg FRAE TR
'“f%% AL A 2 AV BAEA PR Bk 2] § BAIEA R
&2 ARIRGAL R 2 é’,«ﬁ L I A 8 {2 A
1L%J\ﬁ‘f'f?’r“""’”d %%J\é'}:‘f'gr’r'qll“ R S GRS
Pt P i di4p F 3@ 0 2747 31it Paper Converting % 2 2 &p %
AR SRR A e B G - BA S B

GALA R %?Jé&“Pﬂzfﬂ‘% RN LR A
A EMEEET *t”r% A S ARG
ﬁﬁi%ﬁﬁoA%“@Jﬂwmwmﬁﬁﬁﬁé%?éﬁﬁ—i
AR R L REEF E ZJlHE A & Jr%]\ LA S48 AT
FR A @ B A R

33 Supra note 50, at 18.

>* Juicy Whip, Inc. v. Orange Bang, Inc., 382 F.3d 1367 (Fed. Cir. 2004).
> Id at 1370.

*1d.
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(Z) A HENTHEERHAL2ZARAS
ISP BERZIRP ZHEEMD W @2 P
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' Arun Chandra, King Instruments Corp. v. Perego.: Should Lost Profits be Awarded
on Unpatented Products Where Patentee Sits on Its Patents? 16 CARDOZO ARTS &
ENT. L.J. 635, 649 (1998).

%256 F.3d. at 1550.

%56 F.3d. at 1549.
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% Minco. Inc. v. Combustion Engineering, Inc., 95 F.3d 1109 (Fed. Cir. 1996).

67 See, e.g., Kaufman Co. v. Lantech, Inc., 926 F.2d 1136, 1142, 17 USPQ2d 1828,
1832 (Fed. Cir. 1986).
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™Lisa C. Childs, Rite-Hite Corp. v. Kelley Co.: The Federal Circuit Awards
Damages for Harm done to a Patent not in Suit, 27 Loy. U. CHI. L.J. 665, 704
(1996).

3 Rite-Hite Corp. v. Kelley Co., 56 F.3d 1545, 1560 (Fed. Cir. 1995), n.7 (Nies, J.,
dissenting).

76 McCreary v. Pennsylvania Canal Co., 141 U.S. 459, 465 (1891).
7 Childs, supra note 74, at 705.
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