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MercExchange, L.L.C. v. eBay, Inc., 275 F. Supp. 2d 695, 711 (E.D. Va. 2003).
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MercExchange, L.L.C. v. eBay, Inc., 401 F.3d 1323, 1338 (Fed. Cir. 2005).
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) &FEFHEanTh T ELMMRHRI-ATRE FEREEREEA D
fi & friBsk - e I i (AB e - 7)) - B i

¥ o

M I1d at 72.
2 Id at72.
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FeF ~FECRE A W BERER S Nt iEw (4 d e +)
gl PegErms (1) WHBEH (Fa L) frh b4 FE -
Ef et Fivi;(2) FRZANKNIHPEILR Y (fairuse) FHE

EEIVIORER(FoFE)fcR LI FE - FEROFITE(3)
A2 ATk e AT * FupER T e (islikelyto) # = % 5 (4) &2 ks

EREE TR

¥EERIRE 0 13 Rule 650 - § ¥ 4 BEFIAH 414 - wgRE
V(D) de R FHL P RS RFBFERZFT () EP TR A K

»(a) *%5%3%7 & 1+ (alikelihood of success on the merits ) » & (b)
L BE PR ARS & 53R eidp § 10950 2 Ga AP - Mt L 4
?%‘-‘1‘»‘% °

P RZRbkidpdod R BE BP0 - Tda PRERLS
(prima facie) 2. Efg % > Pl4ERE S 4p M 2] 5] > ¥ 38 2 (presumed )
3% R R A E 2 AT 2245 T (drreparable harm )% & zryre6 ¥ ’_,’f_!:f;] a1

A28 sl BB 2 1R 2006 & i eBay Inc. v. MercExchange %% > i ¥ %
ZRIREGET R NEJ A ZEARI > At FiTEs e

® Salinger v. Colting, 641 F. Supp. 2d 250, 269 (S.D.N.Y. 2009).
* Id. at 254-268.

“ Id. at 254.

“ Id. at 268-69.

" eBay Inc. v. MercExchange, 547 U.S. 388.

*® Salinger, 641 F. Supp. 2d at 268 n.6.
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AR PG o LA Y REd % 2 B 3uE eBay
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E\!f%°“"“” Bhip Feoi@d o d MR 2B SR wmwe R Fh
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PIBEAR M Ri2 el * § o2z ehd it AR FHTET &
EATAE T o e AR PR DR 0 B D R B RN e Fea
L Glrgr B2 M - 2 THrT 2 B A R B 2 B T - R 0 ARG
e A eBay Inc. v. MercExchange 4%\113

FREFITRZE S02@A T FEEIRL T ELA U F TR B
Boomini SEE S PREYEAARAZH L A1 - i R4
sk B HUEAeE Tk Bt 0 BT R o A IR 1K R

SR
NS R

¥ Salinger v. Colting, 607 F.3d at 76.

>0 Salinger v. Colting, 607 F.3d at 74-75.

17 US.C. §502(a).

52 See, e.g., NXIVM Corp. v. Ross Inst., 364 F.3d 471, 476 (2d Cir. 2004); ABKCO Music, Inc.
v. Stellar Records, Inc., 96 F.3d 60, 64 (2d Cir. 1996); Video Trip Corp. v. Lightning Video,
Inc., 866 F.2d 50, 52 (2d Cir. 1989); Wainwright Sec., Inc. v. Wall St. Transcript Corp., 558
FE2d 91, 94 (2d Cir. 1977).
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BB REZH L > d 2 ails Bt T A viafame Ryt FiEf - B0 9y
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hoeBay k2 {50 o wuZ2nrBRFPEHEIOET FRLATRL

2

Boo R Eu HRT A Bl FEAREATHERLL - :&:sfjr;fz e B

N~

;»D%‘i%t\_/:r » eBay % LE’#*’\,%?]] i NER= s Qe 1 A ERCRS I
BRERDGLS ceBay 2TV NP REEE Y A X B4 400 & ¥
”3&“‘3’2‘}‘?&" n 'Ji“:{ ,]‘pgﬁmL%',eBay—;%j iE’H’ ‘%"%ﬁ:"}’g"ﬁifi ’_E’

¥ 2 il s o eBay R A F N BE 3RLG ETH AR
B lEE o ApF B o eBay R M h 0 B @ AT RA|
BRI i i W E G4 gy R oeBay & 3 he Fl R R RIE
Bpss 1% IS BHRE FEDEE > - B2 L AAEH L T -

3 See, e.g., Richard Feiner & Co., Inc. v. Turner Entm't Co., 98 F.3d 33, 34 (2d Cir. 1996);
ABKCO Music, 96 F.3d at 64; Hasbro Bradley, Inc. v. Sparkle Toys, Inc., 780 F.2d 189,
192 (2d Cir. 1985).

> Salinger v. Colting, 607 F.3d at 75-76.

> Compare, e.g., Lennon v. Premise Media Corp., 556 F. Supp. 2d 310, 319-20 n.1 (S.D.N.Y.
2008).

> Microsoft Corp. v. AGA Solutions, Inc., 589 F. Supp. 2d 195, 204 (E.D.N.Y. 2008).

37 Salinger v. Colting, 607 F.3d at 77.
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Id. at 78.
> Winter v. Natural Resources Defense Counsel, 129 S. Ct. 365, 172 L. Ed. 2d 249 (2008).
" Winter; 129 S. Ct. at 375-76.
o' Id. at 376-77.
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82 Salinger v. Colting, 607 F.3d at 79-80.
 Id. at 80-81.
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% Id. at 81.
% Id. at 81.
8 Jd. at 82-83.
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7 Id. at 83.
% 1d at 83 n. 12.
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T RECETE BBV RELY L CEEC P AR EZ Y N
BE - R FRKB Rt eBay 5o B 2L g o A
AF B FlEKPLE 0 A % Z ¢t Salinger & 0 f2f87 i3 A
R AEHFVRBLE T AL AZFAE T AEE SRR
FEAPFEENL > AT R FRIBZFALT o FlaF FHRL R
BREZFERFTLFE B\ FT e F @R AR LS Y
4> 7 £ £A T3 w 4 (exclusiveright) 7o gkBef BRI T o el
Fr s BRrs LN AR iR
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=

¥

FARERUF CHEES PFAHEH L B E G LB B
o FlE el o RIFAEH o B4 2P g 5 R 0 ARE o Blde s B4
WE e 2011 & 8 1 0 44 F 4 oih Perfect 10 v. Google % £ 24 » Perfect 10

YA 214 0 B4 i s IS - e g Fua Salinger % 0 3G

% Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089, 1092 (1972).

" Alfred C. Yen & Joseph P. Lin, Copyright Law: Essential Cases and Materials 540
(Thomson / West, 2008).

" Aaron T. Dozeman, Salinger and eBay: When Equitable Considerations Undermine
Exclusivity, 21 DEPAUL J. ART TECH. & INTELL. PROP. L. 323, 345-51 (2011).
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SR X FER=cE¥ 3531 a0 %‘?"ﬁﬂ‘lﬁi B DRI D ke B
(judicial created compulsory license ) & * 4c ) % e33 3248 (judicial

imposed compulsory license ) ™ °

5 EIdEd E ST - 0 He FlEKRREY b e TR T
2}%?'J§1§33§KJ’ BEEMFEF O ZREERY LY IR A RS R0V
t 1998 & Abend v. MCA %% » B 2 f - i = % (Cornell Woolrich)

A 1942 & gliv52 -] # (It Had to Be Murder )» @ ¥ ¢ 7 B2 8% 17 & 544
# % 51954 &l wetdp i T8 % (Rear Window) — %« R A7

PR Hecdp g A 1971 £ RERLATRY £ LK
¥ BE S R Abend 7 {8 RPEIR PR F IR A > B E TET -
S
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PEE R H @ M M e £ (continuing royalty ) » 12 B ik 2

2 Perfect 10, Inc. v. Google, Inc., No. 10-56316 (9th Cir. Aug. 3, 2011).

” Robert A. Gorman & Jane C. Ginsburg, Copyright: Cases and Materials(7 ed) 910-11
(Foundation Press, 2006); Craig Joyce, Marshall Leaffer, Peter Jaszi & Tyler Ochoa,
Copyright Law(8 ed) 912-13(LexisNexis, 2010).

™ 863 F.2d 1465 (9™ Cir. 1998).
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Bk $ 1 gk 5042 Jed Rebenfeld » 11 &2 3 % p o B o it F
fE2 #4104 K A" - Rebenfeld 45 1 > # § F e #1205 A1 17 4 o
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FT\*F

7 3 M. Nimmer, Nimmer on Copyright § 14.06/B] at 14-56.2 (1988).

® 863 F.2d at 1478-79.

7 Id. at 1479.

* Id. at 1479-1480.

? Id. at 1480.

O Alfred C. Yen & Joseph P. Lin, Copyright Law: Essential Cases and Materials 539
(Thomson / West, 2008).

' Jed Rebenfeld, The Freedom of Imagination: Copyright’s Constitutionality, 112 YALE L. J.
1 (2002).
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o

101.04 EEAE#BTI VOL160 75



EA':}-ﬁ. ESNEE Sz A% =T
AL RSN EER BRI S ES

U] R IMEEF Th A DRA (- ) FEALHET KN FATRDE
oo BB E A E (strictscrutiny) o T E AP ALK % - A
TEEYRY - *4%’Awr{faﬁ'%§’mwa@ LR F

% (=) Z#%pd %420 £ 5 L4 (prior restraint ) » ¥ §_¥ (¥
A F AR R EE e R IRT A B B AR R
TP () A EEEA S U] RSk d BEE L e E
FORRA AR 7 S e o L2 () 4 e

S S S ﬁ*u% EFR o2 1 AELLA L arTHeEt o

Jed Rebenfeld 325 » AJZp fdfitd ¥ vz ZE R 2 > 2R%F HMA
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TR %R AT AP o Rebenfeld #% 1 ez fa=> 54 > EZRR A (F A 7 12
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165-170 > ~p& » 2002 & 12 % -

B s kit o ¥ %% Mark A. Lemley & Eugene Volokh, Freedom of Speech and Injunctions
in Intellectual Property Cases, 48 DUKE L.J. 147, 169-171(1998).

8 Jed Rebenfeld, supra note 81, at 5-7.

° Id. at 53-56.
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" Jed Rebenfeld 12 3 T {2 if it 53§ o 2 ARATLHRE » P £ 414 e it o
Bhg ke T - Id

¥ 15 U.S.C. § 1116(a) (“[T] he several courts vested with jurisdiction of civil actions arising
under this Act shall have power to grant injunctions, according to the principles of equity
and upon such terms as the court may deem reasonable, to prevent the violation of any
right of the registrant of a mark registered in the Patent and Trademark Office or to prevent
a violation under subsection (a), (c), or (d) of section 43 [15 USCS § 1125]”) .
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% See 3-14 Anne Gilson LaLonde, GILSON ON TRADEMARKS § 14.02/3][b](2011).

! E.g., TCPIP Holding Co. v. Haar Communs., Inc., 244 F.3d 88, 92(2d Cir. 2001) ; Federal
Express Corp. v. Federal Espresso Inc., 201 F.3d 168(2d Cir. 2000); Otokoyama Co. v.
Wine of Japan Import Inc., 175 F.3d 266 (2d Cir. 1999) .

% E.g., Stuhlbarg Int'l Sales Co. v. John D. Brush & Co., 240 F.3d 832, 839-40 (9th Cir.
2001); GoTo.com Inc. v. Walt Disney Co., 202 F.3d 1199 (9th Cir. 2000); Brookfield
Communications Inc. v. West Coast Entertainment Corp., 174 F.3d 1036 (9th Cir. 1999) .

% Dr. Seuss Enters. L.P. v. Penguin Books USA Inc., 109 F.3d 1394, 1397 n.1 (9th Cir. 1997) ,
quoting Big Country Foods, Inc. v. Board of Educ., 868 F.2d 1085, 1088 (9th Cir. 1989) .

% AM General Corp. v. DaimlerChrysler Corp., 311 E.3d 796 (7th Cir. 2002).

% Abbott Labs. v. Mead Johnson & Co., 971 F.2d 6 (7th Cir. 1992) .

% AM General Corp. v. DaimlerChrysler Corp., 311 E.3d 796 (7th Cir. 2002) .
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K2 WE AR K B 0 Adagen £ HH & F o A2 Axiom

°7 See 3-14 Anne Gilson LaLonde, Gilson on Trademarks § 14.02[3][b][ii](2011).

% See 3-14 Anne Gilson LaLonde, Gilson on Trademarks § 14.02[3][b][ii](2011) ; %3 £ >
Fairl- F 390

%" North American Medical Corp. v. Axiom Worldwide, Inc., 522 F.3d 1211, 1228 (11th Cir.
2008).
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10 1d at 1216-1217.
0 14 at 1127.
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19214, at 1218-1220.
103 1d. at 1220-1224.
14 15 U.S.C. § 1116(a) (2006).
195522 F.3d at 1228.
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— %% jx 2 VOAW v. Medical News Now %

k3

N

10

2

FL - e RS N BF L B - R FRET o 0T 4R 2011
E % — ¥3®jE e Voice of the Arab World, Inc. v. MDTV Medical News Now,
Inc 2"+ x % g2 % Voice of the Arab World, Inc. ( i # VOAW ) » H & J
FEaE g BER AL EER o TR FLE CRRAETRE
TESLEOFRTALRAFL T F AR e PR Ofor TR R
0 AR ER Fff i PRA% e0F o4k & MDTV Medical News Now, Inc.'s(
ﬁ;MedicalNews Now): R|a5% A & 4 - Fg)%ffrﬁ ko ¥ T RETAR
& p "MDTV Medical News Now | » H &£ 1998 & B35 % 4 -

VOMNi%’ﬂEJ%9EHI%Oﬁ%ﬂﬂ’%ﬁ‘“‘@ v ARG P
P TMDTV ) i Ha 338K 1995 42 > H A fesh t B4ni * 3%

"% 1d. at 1228.
7 Voice of the Arab World, Inc. v. MDTV Medical News Now, Inc., 645 F.3d 26(1st Cir.

2011).
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m Medical News Now » i #P~% 2732 o i £ > VOAW & 2000 # 9
V25 p 04 0 TMDTV | Btk o & fIffRp ¢ giad - i » »ife
PofrrZL FEET S TR -FLETR -PRERET F&?%%ﬁ’ﬂﬁ“ﬂ >
FRAfek ¥ PRIF o B I %5 4730 % F15 3 & Medical News Now 73

HeadEd AV 5o 2 2008 & 90 9pirk L e Ve

e 42001 & 9 7 pF > Medical News Now # 3% £ i VOAW = i *

300 # £ > > VOAW b b (43 mdtv.com) #2cH A 2 » ¥:d 27
Medical News Now =734 . (1t mdtv.now.com)e & = 25 & S ik o5
P> 42002 &£ 8 * pF > Medical News Now = VOAW #:% > & £ (1) H

Few ¥ ¢ o TMDTV ) BRY 3 % > (2) % Medical News Now ¥ -+
IR ERDFR(3)EE R *TMDTV i Tﬁ\ﬁd'ﬂﬁ’%"?'%ﬁﬁi“ﬁﬂrVoice

1% Voice of the Arab World, Inc. v. MDTV Med. News Now, Inc., No. 09-11505-GAO, 2010
U.S. Dist. LEXIS 16981, at *9-10 (D. Mass. Feb. 25, 2010).
1% 645 F.3d at 29.
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10 14 at 29-30.
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1995)).
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"% 645 F.3d at 35-36.

"% Id. at 36.

" 1d. at 36-37.

2 Audi AG v. D'Amato, 469 F.3d 534 (6th Cir. 2006); Reno Air Racing Ass'n v. McCord, 452
F.3d 1126 (9th Cir. 2006) .
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22 Allied Marketing Group, Inc. v. CDL Marketing, Inc., 878 F.2d 806 (5th Cir. 1989). See
also Sunbeam Prods. Inc. v. West Bend Co., 123 F.3d 24 (5th Cir. 1997).

Jeffrey M. Sanchez, The Irreparably Harmed Presumption? Why the Presumption of
Irreparable Harm in Trademark Law Will Survive eBay and Winter, 2011 B.Y.U.L. REV.
535, 545-553(2011).

Jeffrey M. Sanchez, supra note 123, at 556.

See J. Thomas McCarthy, 5 MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION
§§30: 30-30: 32 (4th ed. 2010); J. Thomas McCarthy, Are Preliminary Injunctions Against
Trademark Infringement Getting Harder to Achieve?, 14 INTELL. PROP. L. BULL. 1, 1
(2009).
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126 See 3-14 Anne Gilson LaLonde, GILSON ON TRADEMARKS § 14.02[3][b][ii](2011).
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