2009/2/27

CE SR R E R
q HF o —

ERA RARHME

LR E
= -3 :+A+=8(—) 9:00~12:00
» F=3+A+RBA(Z) 9:00~12:00

FREHR
» =3 :+A+=8(—) 14:00~17:00
w3 +A+t8a(ZR) 9:00~12:00

—RHERANVEZZ WM ERE
— - FAWMAAREZ AR

= TARME R ZEE R

W~ hFEERERZFR

AR R By TP

SN~ AT AR B R AR

£~ BRI £ E RS R Sl e

AN R R AR AR B 2

W

N

” —  RGEBRENYEHRZ B BRBE

— - RGEHREAMBEZ 2B

= - ARERZRHMRE

Lk Pl

(1)Office for Harmonisation in the Internal Market (Trade Marks and Designs) v. WM
Wrigley Jr Company (2003)

(2)Koninklijke KPN Nederland NV v. Benelux Merkenbureau (2004)

LAY % I ]

LR

(1)Unique Sports Products, INC. v. Babolat VS, et al. (2005)
(2)3M Company v. Intertape Polymer Group, Inc., et al. (2006)

2.8 K Bl R
(1)Libertel Groep BV v. Benelux-Merkenbureau (2003)

(2)KWS Saat AG v. Office for Harmonisation in the Internal Market (Trade Marks and
Designs) (OHIM)

3.3
(1)Woolworths Ltd v. BP plc (No 2) (2006)

Laki 3R i

(1)Henkel KGaA v. Office for Harmonisation in the Internal Market (Trade Marks and
Designs) (2004)

(2) Develey Holding GmbH & Co. Beteiligungs KG v. Office for Harmonisation in the
Internal Market (Trade Marks and Designs) (OHIM)

2.8
(1)Mayne Industries Pty Ltd v. Advanced Engineering Group Pty Ltd (2008)

= - REER
LB 3t Bl
(1)Shield Mark BV v. Joost Kist H.O.D.N. Memex (2003)

= B RekER

L@ 3t B

(1)Eden SARL v. Office for Harmonisation in the Internal Market (Trade Marks and
Designs) (OHIM)




2009/2/27

—~fLnERZIENERE L eHiAR (1)

[ R £48]

OFFICE FOR HARMONISATION IN THE INTERNAL MARKET (TRADE MARKS AND
DESIGNS) (GERMANY AND ANOTHER, INTERVENING) v. WM WRIGLEY JR
COMPANY

Case C-191/01P

October 23, 2003
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L1 Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L 11,

2] Amde 7
Absolute grounds for refusal
1. The following shall not be registered:
(b) trade marks which are devoid of any distinctive character;
(c) trade marks which consist exclusively of signs or indications which may serve, in trade, (
designate the kind, quality, quantity, inténded purpose, value, geographical origin or the time
production of the goods or of rendering of the service, or other characteristics of the goods or serv)ce
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[ %% & (Advocate General) 2 & 1.]

= B — %KM 4 > Tdoublemint | A BT MER R AL SEM) B
Stk A e h ki o K% 4R @ Procter & Gamble v OHIM (X F il #Baby-Dry )
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. vﬁ@ﬁrﬁﬁfﬁﬂf Bt b > Arig TRa b, (exclusively) X A%
AR Tdagk | (consist) iE{E#E ’l'fﬁf’iéif'rﬁ%?—%ﬁ ] #“J‘m'friﬁliuﬁ
FZHARAT A T2 R BZAE S Z B < (F15R X AThe word "exclusively"
in that provision qualifies the verb "consist"; it refers to the elements of which the mark
is composed and not to their capacity to designate characteristics.)
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KONINKLIKE KPN NEDERLAND NV v. BENELUX-MERKENBUREAU
Case C-363/99; 2004 ECJ CELEX LEXIS 212; 2004 ECR 1-1619
October 01, 1999; February 12, 2004

[¥5%]

Jg 424 B ¥ 304 TPostkantoor | SR A A - # R~ HOME B & RRH 2 W
B MREXFAMEXT THH, 288 Bk o AR 28 5 KRS A
BRARUM TR AWM A BbER LR P - T FEBRA T 0 KR REH
RRHEBE AR LN P S-SR AR ATEERLT
imm%ﬂZm%ﬁﬁﬁzﬁ&T%mﬁ%$$%aiﬁﬁhi&
MR 2 AA R O (flho XF) R Fabeh@dmoka R FFATRH
% (Plloie g 85 ) SHRERLEHFE » EREEA G AR AR MM -

13 14
[##m#] ($4:k4]
(egaal])

FRzmEC(h2]

RAE = MARZT T RAREEE 0 A F KRG AR K TARA 28R &

o

[1] The Paris Convention for the Protection of Industrial Property of 20, March 1883, as last
revised at Stockholm on 14 July 1967.

[2] Article 6 quinquies C(1): In determining whether a mark is eligible for protection, all the
factual circumstances must be taken into consideration, particularly the length of time
the mark has been in use.
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(e R RI3])

F =) - (©&(d)[4]

irst Council Directive of 21 December 1988 to approximate the laws of the Member
States relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

[4] Article 3

Grounds for refusal or invalidity

1. he following shall not be registered or if registered shall be liable to be declared invalid:

31

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve, in trade,
to designate the kind, quality, quantity, intended purpose, value, geographical origin, or
the time of production of the goods or of rendering of the service, or other
characteristics of the goods or service;

(d) trade marks which consist exclusively of signs or indications which have become
customary in the current language or in the bona fide and established practices of the
trade;

[ 3% & (Advocate General)z & 2]
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UNIQUE SPORTS PRODUCTS, INC., Plaintiff, v. BABOLAT VS; BABOLAT VS
NORTH AMERICA, INC.; and ROCKY MOUNTAIN SPORTS, INC. OF BOULDER,
USA, Defendants.

403 F. Supp. 2d 1229: 2005 U.S. Dist. LEXIS 40023

November 30, 2005, Decided; November 30, 2005, Filed
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[1]Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.

[2]15 U.S.C. §1114(1)(a)

Remedies; infringement; innocent infringement by printers and publishers.

(1) Any person who shall, without the consent of the registrant -

(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered mark in
connection with the sale, offering for sale, distribution, or advertising of any goods or services on or in
connection with which such use is likely to cause confusion, or to cause mistake, or to deceive.
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—BReHR 1. AR (2)

€ 3 E1)]

3M COMPANY, Plaintiff, v. INTERTAPE POLYMER GROUP, INC., CENTRAL
PRODUCTS COMPANY, and INTERTAPE POLYMER CORPORATION, Defendants.
423 F. Supp. 2d 958; 2006 U.S. Dist. LEXIS 17111

March 24, 2006, Decided
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[1]The Paris Convention for the Protection of Industrial Property of 20, March
1883, as last revised at Stockholm on 14 July 1967.

= [2]Article 6 quinquies C(1): In determining whether a mark is eligible for
protection, all the factual circumstances must be taken into consideration,
particularly the length of time the mark has been in use.
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[1]First Council Directive of 21 December 1988 to approximate the laws of the Member
States relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
[2]Article 3
Grounds for refusal or invalidity
1. he following shall not be registered or if registered shall be liable to be declared invalid:

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve, in
trade, to designate the kind, quality, quantity, intended purpose, value, geographical
origin, or the time of produc(lon of the goods or of rendering of the service, or other
characteristics of the goods or service;

56

[3]Article 3

Grounds for refusal or invalidity

3.A trade mark shall not be refused registration or be declared invalid in accordance with paragraph 1 (b),
(c) or (d) if, before the date of application for registration and following the use which has been made
of it, it has acquired a distinctive character. Any Member State may in addition provide that this
provision shall also apply where the distinctive character was acquired after the date of application
for registration or after the date of registration.

[4]Article 5

Rights conferred by a trade mark

1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor shall be
entitled to prevent all third parties not having his consent from using in the course of trade:

(a)any sign which is identical with the trade mark in relation to goods or services which are identical with
those for which the trade mark is registered;

(bjany sn%n where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood of
confusion on the part of the public, which includes the likelihood of association between the sign and
the trade mark.
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KWS Saat AG v. Office for Harmonisation in the Internal Market (Trade Marks and
Designs) (OHIM)
Case C447/02 P
October 21,2004
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KWS SAAT AG

the future
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[11Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, 0J 1994 L 11, p.1
[lAricle 7
Absolute grounds for refusal
1. The following shall not be registered:
(b) trade marks which are devoid of any distinctive character:
[3]Article 7
Absolute grounds for refusal

3. Parggraph | (1), () and () shall ot apply ifthe trade mark has become distncive in elation 0 the goods or services
Tor which registration is requested ih consequence of (e use wiich has been made
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HENKEL KGAA v. OFFICE FOR HARMONISATION IN THE INTERNAL MARKET
(TRADE MARKS AND DESIGNS) (OHIM).

2004 ECJ CELEX LEXIS 72; 2004 ECR 1-5089

November 26, 2001; April 29, 2004
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Develey Holding GmbH & Co. Beteiligungs KG v. Office for Harmonisation in
the Internal Market (Trade Marks and Designs) (OHIM)

Case C-238/06 P

October 25, 2007
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[1]Council Regulauon (EC) No 40794 of 20 December 1993 on the Community trade mark,
0J199%4 L 11, p.1

[2]Article 7
Absolute grounds for refusal
1. The following shall not be registered:
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[R 28]

MAYNE INDUSTRIES PTY LTD (ACN 059 053 851) Applicant

and ADVANCED ENGINEERING GROUP PTY LTD (ACN 104 559 917) Respondent
2008 WL 187954 (FCA), [2008] FCA 27

26 March 2007 and 27 March 2007, 23 January 2008.

[¥%]

Tt Ay SRS S RARIEA & 0 ARG A A B - A A e
OAESHKZEME S RN RAARRE > B AR DG FI - BERRTE
S A AR A SR A B« R E R F SRR 5 A R RSV A
Hfetk > MAALFM - BSRR TN BXEABIFEATRZEA > WAl
%A -

96

16



2009/2/27

[ %4 k4]

(AR k(11D

%=+ ZHED[2]

% F (D3]

%8 =+ EOOO&(O[4]

[1]TRADE MARKS ACT 1995.
[2]SECT 25
Trade mark relating to article etc. formerly manufactured under patent
(1) This section applies if:
(a) a registered trade mark consists of, or contains, a sign that describes or is the name of:
(i) an article or substance that was formerly exploited under a patent; or
(ii) a service that was formerly provided as a patented process; and
(b) it is at least 2 years since the patent has expired or ceased; and

(c) the sign is the only commonly known way to describe or identify the article, substance
or service.

[3]SECT 120

When is a registered trade mark infringed?

(1) A person infringes a registered trade mark if the person uses as a trade mark a
sign that is substantially identical with, or deceptively similar to, the trade mark in
relation to goods or services in respect of which the trade mark is registered.

[4]SECT 122
‘When is a trade mark not infringed?
(1) In spite of section 120, a person does not infringe a registered trade mark when:
(b) the person uses a sign in good faith to indicate:
(i) the kind, quality, quantity, intended purpose, value, geographical origin, or some
other characteristic, of goods or services; or
(ii) the time of production of goods or of the rendering of services; or

(c) the person uses the trade mark in good faith to indicate the intended purpose of goods
(in particular as accessories or spare parts) or services; or
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[R#124#4]

SHIELD MARK BV v. JOOST KIST H.O.D.N. MEMEX
Case C-283/01

November 27, 2003
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[ 1]First Council Directive of 21 December 1988 to approximate the laws of the
Member States relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

[2]Article 2
Signs of which a trade mark may consist
A trade mark may consist of any sign capable of being represented graphically,
particularly words, including personal names, designs, letters, numerals, the shape of
goods or of their packaging, provided that such signs are capable of distinguishing the
goods or services of one undertaking from those of other undertakings.
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[1]Advocate General Ruiz-Jarabo Colomer in Case C-273/00 Sieckmann 2002 ECR I-
1737.
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[RH124]
Eden SARL v. Office for Harmonisation in the Internal Market (Trade Marks and Designs)
(OHIM)
Case T-305/04
October 27, 2005

[¥%x]

199943 A 26 A Laboratoires France Parfum SA (22 F fi#5LFP) @@k #4245 (Office
for Harmonisation in the Internal Market (Trade Marks and Designs) » A f§ #OHIM ) #
AR AR A — kR RRRER L Bibho TR EH A (smell
of strawberries) | 2 X F At - B LM E L -
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[1]Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade
mark, OJ 1994 L 11, p.1.
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= French company Eden SARL
= Strawberry “smell-mark”
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[1]Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994L 11,
p.l.

[2]Article 4
Signs of which a Community trade mark may consist

A Community trade mark may consist of any signs capable of being represented
graphically, particularly words, including personal names, designs, letters, numerals,
the shape of goods or of their packaging, provided that such signs are capable of
distinguishing the goods or services of one undertaking from those of other
undertakings.
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[1]Article 7
Absolute grounds for refusal
1. The following shall not be registered:
(a) signs which do not conform to the requirements of Article 4
(b) trade marks which are devoid of any distinctive character;

%2+ Afg[2]
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.

[1]Article 38

Examination as to absolute grounds for refusal

1. Where, under Article 7, a trade mark is ineligible for registration in respect of some or all of the goods
or services covered by the Community trade mark application, the application shall be refused as
regards those goods or services.

2. Where the trade mark contains an element which is not distinctive, and where the inclusion of said
element in the trade mark could give rise to doubts as to the scope of protection of the trade mark, the
Office may request, as a condition for registration of said trade mark, that the applicant state that he
disclaims any exclusive right to such element. Any disclaimer shall be published together with the

or the registration of the C ity trade mark, as the case may be.

3. The application shall not be refused before the applicant has been allowed the opportunity of

withdrawing or amending the application or of submitting his observations.
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[11Case C-273/00 Sieckmann 2002 ECR 111737, 119
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= LAR

(1)7-Eleven, Inc. v. Lawrence I. Wechsler (1998) ( 4 & 3t & B fri2 it 45 & £
)

(2)Victor Moseley and Cathy Moseley, DBA Victor’s Little Secret v. V Secret
Catalogue, INC., et al. (2003)

(3)AutoZone, Inc. and Speedbar, Inc. v. Tandy Corp. (2004)

(4)AU-Tomotive Gold, Inc. v. Volkswagen of America, Inc., et al. (2006)

(5ITC Limited and ITC Hotels Limited v. Punchgini, Inc., et al. (2007)

(6)Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, et al. (2007)
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= 2.mHAAN

(1) Davidoff & Cie SA and another v. Gofkid Ltd (2003)

(2)Spa Monopole, compagnie fermiere de Spa SA/NV v. Office for
Harmonisation in the Internal Market (Trade Marks and Designs) (2005)

= 3.
(1)Pfizer Products Inc Applicant and Joseph Karam Respondent (2006)

= 4%A

(1)Premier Brands UK Ltd v. Typhoon Europe Ltd and another (2000)
(2)Intel Corporation Inc v. CPM United Kingdom Ltd (2006)
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(€1 B!

7-ELEVEN, INC. v. LAWRENCE I. WECHSLER
Opposition No. 91117739; to application Serial No. 75543909
filed on August 27, 1998

[¥%]
AHAHLAEREH R LR @ XHBTHCRE A A MR F R H
o BIAR LM F 3 ALawrence 1. Wechsler § 35 2448 # 548 2.2 "GULPY | X F##14%

SRt AR TTHEK G AR R IR E G KREE | 28 &L - ki AT-Eleven s 8
A AR EARE (k) $=% () 2ME > ERAFRBAMEA R UE
HHR R AREBOE 2 TBIG GULP | #74% & St "GULP | 4% 4 FI A & AURA 2K » Bk
REAMZFF - ZHABAXBSERAZREZNE Hios s+ 264

(a) ZREpm+ =4 (o) LT FMEARMEML S —2d -

131

= RBALABAFAETZTFRAL LS LB —ANZFRud
BB W AR RS AGulpZ UM 5 0 45 A AN AL 2R
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FIWHE —HABFRIEFFHHERA—ENTH AT @ BLRE
EMAPT AT RATZ WA EME 0 — 0 § A F ¥ "BIGGULP | #i%
AT3%2 50 K -

= FIHAZ "GULPY | Bk =—OO0— %= =+ R B ERH FEAN
THARDLASE  mBBREALS - AR FLELRENEHLE
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WA AR A P AATHEERHELTS - MANFER DR - WBA
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(DR AERARERSE LM GeF oARFCF L 2R BILHEAROP B E 21%
FMA B A FBARFAA ARIEA TR BRI T AR 4 3
GrA B AZ R 0 BAFT R AR Z A HOR - BRI RS R
BRAB]4  kRAEMTIRE  EARLAR
AR AR b S50 43 2 R 30 55 A <
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AMF @ BHRAER (1) R T HETe SR8 Es: (2) dn
SRMZAERTREABREHEE —EA > BLHEAIHE T (3) BHA
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[2a]
(mHzR)
RERAZEAE ZH 0 T3 RARIEA K 4 8In re EL du Pont de Nemours
& Co (2 F fiffidu Pont) — % ) 5 77 2 #| i B F 40 M 2 F3grr 4 o
= A B# %%k (Family of Marks)

= iR3%J & J Snack Foods Corp. v. McDonald’ s Corp.— %% R4 » ATl ¥4k 9% 75 45
—AFEA AT ARSI AL AAMIRZ AR RER T X EAEERARR

FEAF S b 2 A8 ) AR T B AL SRR 2 S FLAS B AR AT AR A - Bk

FabEm— A2 MAARER AR —BRESE > AATHERIHILR
BURI AR DL AR RBRLEBFT -

= FARMARE (B0 AN LARRATAIARR CRAZZEK) 5
HUBAR R B AR LB R — AR — 1K o TARRaRAn A A A 75 RAD
S Ak M 2 8 & o ddoMerritt Foods Co. v. Americana Submarine— % s i > 4%
Rk 2L RO BARM A L5 A ) S N — A A RARSN RAT S R 4B
B SR OE SR £ 137

= AR ARBOT B R LR S G AR A LR AR Rk Ao AR
HATHY - B & % "Gulp , AR F % Z 404 B (recognition) &
AT H KB AB S > Bk P AZBIRMERAZBAR F0%R A 4w sk
WRE]  AENE FHEEF GRAFHAZ "Gulpy, BARRNRRAZ
HREHRZ—ARE -

R HAZBARR G 23 T Ea BEY T
FIHAZTARE L RAZ AT SR A TR FFRAZ - A
HERAZE R GAA - £ EBRAZHREH T X "GULP, & "BIG
GULP | % #i% » Bk SUF S b= 0 9 35 A B4R AE th i -
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REARFE » TRTAEARES - Mg HE AR UL RIFTAME L EARXEHEE LN
- Bt B HARTAE O A R S AR X AR - (24 R R
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#1134 "BIG GULP | Al fk B LA BB 2 o0 6 B - A BHAH
ko & B —2E3E R R MG ARGRE Z K o Bt A e B S e 2du
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= C.A4E Rz Mt

AU @ BRAER (1) Mk ETaRBFREHEE 5 (2) ans
FEM2Z KA BT RS AR B B A A BkmA A At (3) &
AHERMBUE R - AW BHRALEHRERSRAEML LFER SRERRA
Z AR BEARA R DEP FAZTE G AE L 0 B &g
RUEATHX G BRAMRAT G RIRRZAAENE S 0 FREEEA
HEEEWARERZARAE - LR - Bt LHERERARIHEMMT —
AAREEBEAAREHAZEE -

= DTS Az MUBRT
R RRAZBAR A Xl EEL > MA SN FH SR X RR
HRAAFEIGA B 6 > SAEOR B 230 4 R AR AIT S & 0 34 kR
FERBLMIRAR —FR - FRALEAT  BPREFTHLELERAZRA
BHELE  HRENAGRARSHAMAETHGEEL - FAHHHCAR—
FES B —BE-RAS ERRGEAN D MATHEEZH G - Sdk—
WM HETHEXAMRFERAFH I HA-F LB E -
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¥ L ES P L DAVYEES §3
OREFHHZEEERE LOH B E BT R R MM A TR
FzR (R < mibBm s RAFNERAZER -

Jo=N 7 1 EZ 70T
S ZBTINRE A S o 3 F B PR R R £ 6 R
T & 3R R -

R AZ "Gulp, AR A~ X F SR BHEH "Hek, 2T mE Sk
A2 TGulpy | 73 A —AleHXF > kA AETHEXGHMRTSLELT RS
AEZEEE R - HAHERALSRA RS A — o 2k R e ik i
—AR-RF A -ABRAFRWELRIARAET > BmERWRTUAL
RAGER - HBE2 0 BAEFRARE FRBLRES ER -
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= GR¥k2HE

= HARRWAZ "BIGGULP | 4% > £V A£G @ > H & EX 404 R
AR (2 AER RS B R R UM R B RE S R DZRAZ ] 0 WAL
IR R A TR 2 IR HAE R P 3 AT 48 Xy Ak 558 % B IR AR S
"BIG GULP |, 4% T[2] - % " % 4 4%, WA R FHILERA R
AR )M EARR A E R E R 0 B>)AA BRRA ZRBT £
RRAEN (X)) 4 % T e &0 B AR 48 £ —A2BF[3] -

= AR ATBUT AR T SR YA BGE B 0 R R Bl AR EE A AL AR
iy B3 PR O W R RS B W o 0 W 2 1 ob R 3B R A W) SRR R AT
REERRFZHI -

[1]Recot Inc. v. M.C. Becton, supra, 54 USPQ2d at 1898; University of Notre Dame du Lac v. J. C.

Gourmet Food Imports Co., supra, 217 USPQ at 507.

[2]University of du Lac v. J. C. Gourmet Food Imports Co., supra. See also Dymo Industries, Inc. v.

Schramm, Inc., 181 USPQ 540, 541-542 (TTAB 1974); American Optical Corporation v. Autotrol

Corporation, 175 USPQ 725,729 (TTAB 1972).
[3]Land O'Lakes, Inc. v. Land O'Frost, Inc., 224 USPQ 1022, 1026-1027 (TTAB 1984).
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B AIE 2 R A AR R T IR S AR M it
PAAZIRMIERFE L TARBANEZRE - R CEBEAFFHA
2 "BIGGULP | B4% A £ RA 2 K2 HB Lo Hdo 4 AR M A
SRR RREAT B R Lo B R E A4S B ERER
@AES ¥ A2 "TBIGGULP | MR o EABHIP % » B T2 4§
F]Ag -

"BIGGULP | &5 #— % 4Btk ?

"BIGGULP | &5 4 3 AR § ho e 4 ?

"GULPY | W42 & % ThE s " BIG GULP | s3]tz S ifb i ik 2

143

= ARBATHRZES

. SR E L AR T B W B AR A AR B 20 b SRS B i AR K
R LM RAA ALBARALFRARELTRAAAMBEA —BAXH EHHR
(a powerful consumer association) 7 7 «

. Rob AR B sl X RS A S HAGEA - Bk BMALAREEHEEA - D
BARFAMAGGERALEERAIR  AED A —MBHCHIAFFRE LR
P AT AL — A« RUAEUA M FE MR L EF B IAR LB s a3 ¢ (1)
AHAZARR (2) FROWBRESE D (3) FHMES -

. HKMERAGE > FLERAAALARAE S RBHEFH bR LU
SAEA R FF A E B TARATH AT S RRAE I X URE A 0 R E B
BELMARAA AB R —de - AR GRA "BIGGULP | £¥ AT HFEL
BAERUALE P EFRBZRR  RARSHEES (HAAFMBRALS AR
SR AL M) RATHARAERAT AN KL (LBFRZRARBZEL

) EREHB LT CHET % A% TR - BLBABRPACHERAT "BIG GULP,
B RARR BT HEAREZF B
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= B.RBAZBRETIHARRTHBCES

- b R AR R 77 R A & B macEd | Gulpy é,ﬁ#' :
b B AL AL IR AR AR OB RS AR

A&k "BIGGULP | f¥ee#4 -

= C.RLAMRAZT R

. P BRAR T — 8 LA A A A8 2 % M AR R B 9% (adistinctive mark or
name with favorable associations ) #f — % &4 A7 & £ 4 % K Fos F 2 4%
# 71 (selling powcr) [1] = B b2 i % 4 A W R A e 2 05 | 4 £
AEVRAER AL o B4R LML & B 288 % 8 AR B 1L —
MAREA SRR A A — A BN 3R AR 153
RAE %L WARAH AHTRR2] =
[1[Toro Co. v. ToroHead Inc., supra, 61 USPQ2d at 1182, quoting Sally Gee, Inc. v. Myra Hogan, Inc., 699 F.2d
621,624-25, 217 UPSQ 638, 661 (2nd Cir. 1983).

. [21Toro Co. v. ToroHead Inc., supra, 61 USPQ2d at 1183.
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feibik > EIRTUAEEMAZAME 4 a35:
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Q)% L HARZ AR KAk RWHI 2 AE |
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(OFE F4 3 L0 4

OATZWAR R AR AH & &3R4 mARB 24

(6)3% 78 A% S W1 9% 9 3 4 W AR B 2 A4 R IR AL -
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= KERNIHN

n BAHUERF  #ARMAZ TBIGGULP | B4 A% » 83l A
# % 1 b (substantially) 445 B Hof - K s NI RIAZE R H EX
b (substantially) 7450 24 & 45 — Rod 3535 R AR » M BL3E B3R — AR
FIAAEMHA > FABEEATHAL EL AL HERANZZIHA -
Bt ek = B Ak dob 2SR B A 2T 0 ¥ AALL & IEE
9 3 AR 32 AR A @R 3t TBIGGULP | AR 2 K -

€ 3 E1)]

VICTOR MOSELEY AND CATHY MOSELEY, DBA VICTOR'S LITTLE SECRET,
PETITIONERS v. V SECRET CATALOGUE, INC., ET AL.

537U.S.418; 123 S. Ct. 1115; 155 L. Ed. 2d 15 2003 U.S. LEXIS 1945; 71 U.S.L.W. 4126;
65 U.S.P.Q.2D (BNA) 1801;2003 Cal. Daily Op. Service 1894; 16 Fla. L. Weekly Fed. S
114

November 12, 2002, Argued; March 4, 2003, Decided

[¥%]

L3 AMoseley e % B 4 45 S M /] 88 73 48 A #1244 b 3f ASecret Cataloguess 3] 2 % %
4% " Victoria’s Secret | 48[ & 4 " Victor’s Little Secret | 2 #4% » 4§ &4 M W RA
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k4 0 % EMoseleyfi A S B4R » BHR LVAIR B N ORK IR g b — S b
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AL ZARF 0 AR BE AR 0 5 AT AL R R
A EAME, c mAARETE2E (PHRBELER 3
A%+ i 3Lif 3% (by tarnishing & by blurring) -

= R ARERIE L L3R A TR B W 38K R 42 Ringling Bros.-Barnum & Bailey
Combined Shows, Inc. v. Utah Div. of Travel Development— % pii 55 & 2 R 4% »
Bp B R LB R Sk B2 S AR P LA AR (1) AR AR
FEBRA ;LM WART AN T B P A AL —F A (2) B
e (3) HELMBZERMUALTHRBRE (BREAELHRRIES
458 3 o SR Y BN eI ) -
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B AR A RHERMBCELTHE GRBA LB RA] > B
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= HA-ANEFBEREG > FIEHRLE T REGI (Bt R & AT

FORRAMARIFR) 0 B AGEMRAEM ARG BA L 0 4 B RRE
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» AEABEBEGAKNREAGOMESES  sb— 3k (FTDA) 2 TE® A »
PP AR AL AR Z LT AR E S WA R B RAR R 0 T
AR A D R IE S KRR, - RIR » M Sk R SUR
B BAEERE W I SRR R WA 2K AR BT R &
TR BOE 2R R R RE - B T MK B Sk X R
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= UMK TIPSR ARG ERSOK AR R T HE L AR
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K MR - SRR R AR RS TRAE S

BRG] B b RARAFZ A A o T R R A B AR R AR A
BORHZRE ) RHH TR MM N EE T2, 29
B T H AL RE - R IR R 3 B R TR

ZIER B WD E B M A —ATRR L AR R AR
b (blurring) é9& R o AR ERAWIWAMRE LA SRR EF 2
AR WA Bt RF -
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(€ EL]

AUTOZONE, INC. and SPEEDBAR, INC., Plaintiffs-Appellants, v. TANDY CORP.,
Defendant-Appellee.

373 F.3d 786; 2004 U.S. App. LEXIS 13334; 2004 FED App. 0200P (6th Cir.);

71 U.S.P.Q.2D (BNA) 1385

April 21, 2004, Argued; June 29, 2004, Decided; June 29, 2004, Filed
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B4 (L3HRA) AWMIEEH LI AMEA TPowerZone | 2 34k 42 E Kb ik L AHEA
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A B M R H AR AR  BEFIR o RACLVF 0 Bl —F kRS -

154

[#HRE#xk]

W RuLoZONE,

155

[ %4 k4]

Fm+ =)

ARSI E

(DAERBERSE LM hEFsRTFeE 424 AAEARMUPRE 242
FMA B A FBRFA AR TR BOERRTZARGEMA 0 FR
ABEAZER  EAF KRR ZAMEE - IR ELT AA MM
BRAB]L  kRAEMTIRE  ERARLAR
(MDARFRT ERFBEFZMAERI A -
(BAR A4 FA 7 7] & RARKS £ X 0F R R S -
(ORFZRERAFN BN RGE -
MBFEANRT HZHERE -
(S TR EAEEY TEER- X
(OFLFRFRBBLEALET  ALRHXHRERAGTEY BB -
(R FZAERE REPIRFZ T RER -
(MBRFAFTOR-AXN—FZAZ AR AOEF A=+ B 2L &0

X AR R

156

26



2009/2/27

A2 AR E
s?.ES'I'ti% N *{Ut

(&m—Aﬁ—$_ ZH&—
ﬁﬁﬁﬁm
L‘u lmtﬁ’ EARE AR

HOEBHF A =+ B 2K RA MM
iﬁfr%’/\ » A UL AR 8k oM AR
R E BRI 2R -

(DT P ERFR L2 RA

(A% T fe48 T3 F 69 5o SARFF L F oA G K ML bbbk o 9 3 R & S At
Sy SEERELRE -

(B ARFIFELTRREA -

(CY AT R 6 47 B4 % k3o -

157

|CE 219

BOLRRAR AR — A 4% 0 WA AR AR 3 R
im& B AR i K - mwhmﬁkﬁiﬂﬁiﬁ
7 J& 38 Fi Nabisco] 342 3 > m B3 A Nabiscoz AKX A

= RELRR P
B Ea)
ERVHEBRE
g

[2d]

n BARBEERAMARZGR  WHARET - WRRET © K EMRA
AR K - ﬁé%mw%%%ﬁﬁ&ﬁ Z Rz
Z G o AR R AARE 5 0 B SRILZ L AT Ko ﬁi]i""‘}
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- 4&1"” T FUR & S 300 RARAT I X FDR 2R - 20348 W B 4o

= ARERRABANTHREF

R R ML BARARFH R 0 B B3R WA AR

i 7 F AR BT ARAR AL 4 LA AR S A S 2 R A AR (1] -
— B £ B R 4% 7 38k (Federal Trademark Dilution Act »
FTDA) 2.4 8 ¢ » 73 % K&t %% 4 WARMB AL 3% 35540 3% -

[1]Kellogg Co. v. Toucan Golf, Inc., 337 E.3d at 628
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= BB RMR

= AR R AR R AR R AR AP K RELAWAUT R 0 Bp[1]
(1) #24
(2) B MEMAIE
(3) #EAME PEABRER
(4) ZREMARE L B MBRA |
(5) H3k (cause) REMAREH HMA M2 0P 3%

AME—  ZAWIEE  AARPRRAFL  BERE = 25
B FR3t = -

[1]Kellogg Co. v. Toucan Golf, Inc., 337 F.3d at 616; see also Kellogg Co. v. Exxon Corp., 209F.3d at
577; Nabisco, Inc. v. PF Brands, Inc., 191 F.3d 208, 215 (2d Cir. 1999).
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= B (cause) REWNMMFEMH M2 K

= BHEAREM TG ER RIRAY Secret Catalogue, Inc. v. Moseley V
Secret (JAF f§#%V Secret) — F P A& T ER ° £V Secret— £ P ER
T4k T NabiscoR 3k 2 +18 4 & B & A8 A X TR R - RELK
R P HRABARRAR LR — 54T 0 AR AR IR R R
A2 A o B R AP K - AutoZonedf sEiA R R E LR E R
¥ 45 F 4548 R % A JE 38 B Nabisco| 3R4% % » M B34 A Nabiscoz 33X % A7
S -

m fEib o RATE Sk U I AP0 % ik TRAEV Secret— R Z FIR A F A
R L3Rk TR B =338k I 2 Nabisco| 3X4% 8 - 3 B M sif 2 A ki@
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AU-TOMOTIVE GOLD, INC., Plaintiff-Appellee, v. VOLKSWAGEN OF AMERICA, INC.; AUDI OF . AN R AR EBAA EREM 0 8 — AL FRMBEHRERLE

AMERICA, INC; VOLKSWAGEN AKTIENGESELLSCHAFT; AUDI AKTIENGESELLSCHAFT, Ze o Auto Gold B — Ju /13 442 Bl 4 45 & fi 4 4 0 R A A B 2 B

Defendants-Appellants. — 3 4 B e

457 F.3d 1062; 2006 U.S. App. LEXIS 20581; 80 U.S.P.Q.2D (BNA) 1293 (fﬁ }l}‘;‘f;ﬁ; ;’%%;;Mﬁ;} ﬁﬁijﬁhz_}}&ﬁi ﬂbﬁ_ ;ﬁﬁiﬁ;—
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(RMATHEER)
B w fkirira
Restatement of Torts § 742, comment a (1938): When goods are bought
largely for their aesthetic value, their features may be functional because they
definitely contribute to that value and thus aid the performance of an object for
which the goods are intended.
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ITC LIMITED AND ITC HOTELS LIMITED, Plaintiffs-Counter-Defendants-Appellants, v.
PUNCHGINI, INC., RAJA JHANJEE, PARAGNESH DESAL VICKY VIJ, DHANDU RAM,
MAHENDRA SINGH, BACHAN RAWAT, BUKHARA GRILL I, INC., Defendants-Counter-
Claimants-Appellces.

482 F.3d 135; 2007 U.S. App. LEXIS 7215; 82 U.S.P.Q.2D (BNA) 1414; 2007-1 Trade Cas. (CCH)
P75,672

November 18, 2005, Argued; March 28, 2007, Decided
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. All England Lawn Tennis Club, Ltd. v. Creative Aromatiques — % 2448 5] 2 32 &
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LOUIS VUITTON MALLETIER S.A., Plaintiff-Appellant, v. HAUTE DIGGITY DOG, LLC;
VICTORIA D.N. DAUERNHEIM; WOOFIES, LLC, d/b/a Woofie's Pet Boutique, Defendant-Appellees.
507 F.3d 252; 2007 U.S. App. LEXIS 26334; 84 U.S.P.Q.2D (BNA) 1969; Copy. L. Rep. (CCH) P29,476
September 26, 2007, Argued; November 13,2007, Decided
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DAVIDOFF & CIE SA and ANOTHER v. GOFKID LTD
Case C-292/00; [2003] All ER (EC) 1029
9 January 2003
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(em AR R [1])
# o fE(b)2]

[1]First Council Directive of 21 December 1988 to approximate the laws of the Member
States relating to trade marks (89/104/EEC), OJ L. 40, 11.2.1989, P.1.

[2]Article 4

Further grounds for refusal or invalidity concerning conflicts with earlier rights

1. A trade mark shall not be registered or, if registered, shall be liable to be declared invalid:

(b) if because of its identity with, or similarity to,the earlier trade mark and the identity or
similarity of the goods or services covered by the trade marks, there exists a likelihood
of confusion on the part of the public, which includes the likelihood of association with
the earlier trade mark.

194

(4 (@)&(c)

Article 4

Further grounds for refusal or invalidity concerning conflicts with earlier rights

4. Any Member State may furthermore provide that a trade mark shall not be registered or, if
registered, shall be liable to be declared invalid where, and to the extent that:

(a) the trade mark is identical with, or similar to, an earlier national trade mark within the
meaning of paragraph 2 and is to he, or has been, registered for goods or services which
are not similar to those for which the earlier trade mark is registered, where the earlier
trade mark has a reputation in the Member State concerned and where the use of the
later trade mark without due cause would take unfair advantage of, or be detrimental to,
the distinctive character or che repute of the earlier trade mark;

(c) the use of the trade mark may be prohibited by virtue of an earlier right other than the
rights referred to in paragraphs 2 and 4 (b) and in particular:

(i) a right to a name;

(ii) a right of personal portrayal;
(iii) a copyright;

(iv) an industrial property right;
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B EHEQ)

Article 5

Rights conferred by a trade mark

2. Any Member State may also provide that the proprietor shall be entitled to prevent all
third parties not having his consent from using in the course of trade any sign which is
identical with, or similar to, the trade mark in relation to goods or services which are not
similar to those for which the trade mark is registered, where the latter has a reputation in
the Member State and where use of that sign without due cause takes unfair advantage of,
or is detrimental to, the distinctive character or the repute of the trade mark.
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€ 3 E1)]

SPA MONOPOLE, COMPAGNIE FERMIERE DE SPA SA/NV v. OFFICE FOR HARMONISATION
IN THE INTERNAL MARKET (TRADE MARKS AND DESIGNS)

Case T-67/04; 2005 ECJ CELEX LEXIS 204

February 12, 2004; May 25, 2005

[¥x]
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Market) £,3F F] % 4% % Spa-Finders 2 &) $4 " SPAFINDERS | 3 # 2 7k i IR 75 fk & %
ZXFWMATLE - AOHIME @B @A K% » REXAOHIMLH LR &
RAe L% B BE) & A B — R BE RMSOHIMZ skt » B A3
X FRARRE AR £ E L (well-known S famous) 2 42 « &M —F
SREUFSLE ik 0 BRAZ AR ERRMHN A AP RREEHA S HEER
BRI FARBLHBRAE AR LRATERE > BESAR
& B3R (prima facie) S3EARL A R HH A RRM 2 KRB (2FT A%
MR -
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WARRMELRAE ZRE 2L AR B POR A A SR R(12
FEAR IR )RR & L (prima facie) 34 77 7T -
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HAEATE 49 T SPA FINDERS | 245 F 47 48 " SPA | MR B2 ARz »
A TSPA, —FHHA LR TAEF TSPA | 2364 HibZ FEILE
5o B ik ey ZIRBEAE o Bt sb— IR AR A R -

A W AT B AR A AR @ 0 2 P A W AR AT AL A e W S € 5 AL
RKBRAF A MARRS] /) MARE > RI@ AL RAR - AP FEEM
HRAT AR ZARA 3k BAEAT A @EP R WA T SPA, MARATARF 2GR AL -
B "SPAFINDERS | A% 78R frig s " SPA | B4R 3Bl -
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= BMANTAA G @ 0 742 L B AR (famous mark) 2 87 & A B (H] )
RBEREFE  XOBANALERZITE - RV RRERFRAE
fr¥ 4 #i~ T SPAFINDERS | j§ 42 LA H AR T4 A TSPA | #4%
Z A AR 2 SRR 0 TR BRI A A A k@ % TSPA | MAR
ARz RS E - Bk RETELEZHEHIARAALEE R G2
PR -
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3. :/H (D

[ R £48]

PFIZER PRODUCTS INC., Applicant and JOSEPH KARAM, Respondent

2006 WL 3446212 (FCA), [2007] ALMD 3100, [2007] ALMD 3101,237 ALR 787,70 IPR 599,
[2007] AIPC 92-232, [2006] FCA 1663

13 July 2006, 14 July 2006, 1 December 2006. Sydney

€5 9

AEMAERTHA (Ja¥ A) Joseph Karam ¥ 3% "HERBAGRA | -
THERB AGRA , & THERB-AGRA | Z3:ftRiA% ¢ 345 5 48 FI W B K 3%
W EH BRI - AR, 0 B3 APlizerr 3] (B
BT B AR Z AT A A) Sl R Y R EHAR S AE
SERIITML 0 T BT AEAR AU SR A AR - KIRA A RMATAR A
BARHZRERE ERABE B AR -
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[ 4 ik4k]
(o mAR )
= RmtEfE
» Fmtmfg
= ExtE
SECT 43

Trade mark likely to deceive or cause confusion
An application for the registration of a trade mark in respect of particular goods or
services must be rejected if, because of some connotation that the trade mark or a sign
contained in the trade mark has, the use of the trade mark in relation to those goods or
services would be likely to deceive or cause confusion.
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SECT 44
Identical etc. trade marks

(1) Subject to ions (3) and (4), an
mark ) in respect of goods ( applicant's goods ) st be rejected if:
(a) the applicant's trade mark is substantially identical with, or deceptively similar to:
(i) a trade mark registered by another person in respect of similar goods or closely related services: or
(i) a trade mark whose registration in respect of similar goods or closely related services is being
sought by another person; and
(b) the priority date for the registration of the applicant's trade mark in respect of the applicant's goods is
not earlier than the priority date for the registration of the other trade mark in respect of the similar
g00ds or closely related services.
(2) Subject to (3) and (4), an application for the of a trade mark ( applicant's trade
‘mark ) in respect of services ( applicant’s services ) must be rejected if:
(a) it is substantially identical with, or deceptively similar to:
(i) a trade mark registered by another person in respect of similar services or closely related goods; or
(i) a trade mark whose registration in respect of similar services or closely related goods is being
sought by another person; and
(b) the priority date for the registration of the applicant's trade mark in respect of the applicant's services is
not earlier than the priority date for the registration of the other trade mark in respect of the similar
services or closely related goods.

of a trade mark ( applicant's trade

205

(3)If the Registrar in either case is satisfied:
(a) that there has been honest concurrent use of the 2 trade marks; or
(b) that, because of other circumstances, it is proper to do so; the Registrar may accept the application for the
registration of the applicant's trade mark subject to any conditions or limitations that the Registrar thinks fit
to impose. If the applicant’s trade mark has been used only in a particular area, the limitations may include
that the use of the trade mark is to be restricted to that particular area.
(@) If the Registrar in either case is satisfied that the applicant, or the applicant and the predecessor in title
of the applicant, have continuously used the applicant's trade mark for a period:
(a) beginning before the priority date for the registration of the other trade mark in respect of:
(i) the similar goods or closely related services; or
(ii) the similar services or closely related goods; and
(b) ending on the priority date for the registration of the applicant's trade mark;the Registrar may not reject the
application because of the existence of the other trade mark.

SECT 60

Trade mark similar to trade mark that has acquired a reputation in Australia

The registration of a trade mark in respect of particular goods or services may be opposed on the ground

that:

(a) another trade mark had, before the priority date for the registration of the first-mentioned trade mark in
respect of those goods or services, acquired a reputation in Australia; and

(b) because of the reputation of that other trade mark, the use of the first-mentioned trade mark would be
likely to deceive or cause confusion. 206
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ARA - RIMAEBBRASRAE T B F - dORS RN
"VIAGRA | AR5 B e suhe » o8 & 5 - W S0 - i -
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AV Al AR B e 8]t ft THERBVIAGRA | 69 RF] » M B
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Ik EAEARE  ARBMARARE LA ERERE - Bk AR EF ¢
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4. #8 (1)

[RH124]

PREMIER BRANDS UK LTD v. TYPHOON EUROPE LTD and Another
The Times 22 February 2000, (Transcript)
21 JANUARY 2000

[¥x]

Jp4Premier & 3 Bl ¥ 4 2 ¥ o @t Ed - . TTYPHOO , A%
o SRR AR5 A A 5548 B 2 & @) B4 ¢ % % Typhoon Europe 2
) & R o fHL 0 $£:%4% TTYPHOON | LA (Rif) o R
& SR 75 A Z PARAE F LM BARA 0 BB R A X AR S
B A AR BH S 2R 0 b S E ST 0 7L AR AR R
EVIPEE ST ER T RE N PR e 3 S
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[ 34 %41
(R mARERI[1])
FBHRDI2]

[1]First Council Directive of 21 December 1988 to approximate the laws of the
Member States relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

[2]Article 5

Rights conferred by a trade mark
2. Any Member State may also provide that the proprietor shall be entitled to
prevent all third parties not having his consent from using in the course of
trade any sign which is identical with, or similar to, the trade mark in relation
to goods or services which are not similar to those for which the trade mark is
registered, where the latter has a reputation in the Member State and where use
of that sign without due cause takes unfair advantage of, or is detrimental to,
the distinctive character or the repute of the trade mark.
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(b FA # S E A 9 AR SE M0 A7 45 2 42 8 27 o SUIRES R A2 1 5% SARFF
Lo mAEAAAREEFATE  BAEAZRNE RS - EAME
BAEZA G > KB M RLTARLEHE X WRS  ERTRZR
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3575 AR - A IABUMIE S & 0 RS ERB MRS BRAR  RETE
% L EARIE R AL 0 Bk o & i R 3 P A% 208 45 1 (uniqueness)
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H2W SRR ZER 0 URRA L LR RZAT AR~ R ERFTA -
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 ENRARA AR B A 742 QUICK( [1959] GRUR182)— % 78
RIS - RIS ‘ﬂzlﬁﬁ‘ B N Z PARAE A K R 6 A 3 2 4e A
B K 2 W P S A 83 4% F P A AT 6 ZBE AR 0 T BAEAT @R E LB AR
WA A oA B SR AR AT A 25 A ORI 0 SRR
Wt JE AN AT R ZRH > MmALERELAAEHZEALRE -

Eﬂ?ﬁ*’m\-

- ibiﬁﬁ%%’/\;ﬁz

E%’fawmt;az&m LA
LB R E S A sk WA - HEARIF R A B
s — Fi;’ﬁﬁiz%’%ﬂ%”‘ 19 %‘Hﬁ*(*);ﬁ @ﬁ’«fd&, zr‘i%%’ﬁfr
Z36 0 B H Q) ZREHF RAMEARTE LS
B -%‘Mimtﬁis‘ﬁkslﬁzﬁﬁ r‘fnzesﬁ(tarnmh)ﬁiafﬁlﬁu;ﬁi;ﬁ
"CLAERY @ﬁ#iuzFMAmmJﬁPﬁﬁﬁﬁﬁm'E%
ﬁﬁ%z%ﬂﬁ&ﬂ&%ﬁ&z £ 1 A AR -

= RTRQMRE LR TR AR 2B L T - T B WS RR
A% Z HARAE f LB 2 AZE o B B ELECTAGeneral i % © LA
i”rﬁ%’fi?%ﬂ%/‘z?ﬁ*’ © R T A R FRA T L AR R A -

216

36



2009/2/27

FHEEERGZ B4 BERTFALREAEFEE - BREFM LR
TR ERG A THREAF F A B2 W% 28 % (goodwill) » &
B AREZ B ARE  AH R E L AR A E K % (goodwill)
R AT T IR AT B R OR AL B 4R A7) B B R R R T 4R 3L
THRFT B AERBREAT & BATEARE E L EN AR 8 Ko S
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= AR IR A AT LR WAk 0 Bk 0 4 8 (Bonelux)ik % 42 Lucas[ 1] —

R kA L -

[1]Lucas Bols [1976] TIC 420 at 425.
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4. %8 (2)

€1 F10]
INTEL CORPORATION INC v. CPM UNITED KINGDOM LTD

[2006] EWHC 1878 (Ch), [2006] All ER (D) 399 (Jul), (Approved judgment)
26 JULY 2006
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INC., et al ., Defendants-Appellces.
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[1]First Council Directive of 21 December 1988 to approximate the laws of the
Member States relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

[2]Article 7

Exhaustion of the rights conferred by a trade mark

1. The trade mark shall not entitle the proprietor to prohibit its use in relation to goods which
have been put on the market in the Community under that trade mark by the proprietor or
with his consent.

2. Paragraph 1 shall not apply where there exist legitimate reasons for the proprietor to oppose
further commercialization of the goods, especially where the condition of the goods is
changed or impaired after they have been put on the market.
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KP PERMANENT MAKE-UP, INC., Petitioner v. LASTING IMPRESSION [, INC., et al.
543U.S. 1115 125S. Ct. 542; 160 L. Ed. 2d 440; 2004 U.S. LEXIS 8170; 73 U.S.L.W. 4029;
72U.S.P.Q.2D (BNA) 1833; 18 Fla. L. Weekly Fed. S 28

October 5, 2004, Argued; December 8, 2004, Decided
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CHRISTODOULOU v. DISNEY ENTERPRISES INC and OTHERS

156 FCR 344

66 IPR 595; [2006] AIPC 92-142; 2005 WL 2706010; [2005] FCA 1401; [2006] ALMD 3439
15, 18 July, 4 October 2005. Melbourne

[¥x]

A E P ABA MEE " THE HUNCHBACK OF NOTRE DAME | - #a# A
I fE RS~ EREY LM (FEh2 £4%) > BEANZTYBREASL - ¢
FALFAME AR ERBRM > 0F KRR AR T AHATRAGS
TARMER » AL RERZAZT—HEMG  TRAULABBHAZESEUZ
SAEBRER - KRFRERE  FXFARANEER L —SEAD S HAF
AEBAREARHENAREBAAHAZESUBUEALEDRES <

n KEMBRAEALIXFAHARRAE-NZ—FF2ENRZK
XENFRZ A - AR RERAENE  He R ASRET
HREAK > MAFEEHCRBRZBEERE - HEE LA
NERERFZRFURDETH BT 22200 5%
#T4R % > #% % "The Nunchback of Notre Dame | °

= B 43 TThe Hunchback of Notre Dame | 245 » 32 sE
FRBIRE RS - S ERAREB L2 YT @AY - &
P EHF  HFEP - F@A P DVD - CDssE b RIA T2
TTHE HUNCHBACK of NOTRE DAME ; s s TDISNEY' S,
DISNEY CLASSIC 2 "WALT DISNEY COLLECTION ; % x & % &
Ao A EETGES B4 TTHE HUNCHBACK of NOTRE
DAME | EAe 115 o

295 296
Victor Hugo. [CE XX )]

A ($hF4 PR ECIRISTODOULOUA 8] ) E5kia¥H A (4
Fik o Ak EdERNE) CREFLAWRM 0 @ RKR
BB ER MHARNT AL EATRER  BALS K
ERZUAFT—HELZRRM G TARZ R EAZH D
EAVER PN 165

297 298

[2a]

Fh o MEXEARE  BARATTHSRLRRMZHE PG AR
Rz A - B # % % & Lord Wright#2 Aristoc[ 1] — €45 # » " RIR
origin | £ K REH &7 A HARH AZ R B (aegis) FAEE T EH IR
FoABEAT 0 T BTARAE A B SLARAR AR o B0 TMA 0 BRI K
Mot kB s TR B MR — o A R
P AR SRR 0§ MR ARE AR R E 0 AR
LRAZHAREMAREAL  ARFHF (LAL) RAZEHEEY
(ohke) BABATREE -

HEAREP - AZ =44 "THEHUNCHBACK of NOTRE DAME |
B Sk Byl R DRZ A XE L 0 EHUR L R I A o R
NI SRR R AR ©

[1]Aristoc Lid v Rysta Lid [1945] AC 68 at 102

&

299

EERXFRTHA ARG L LA ERTHAXEMER FTRE

AR B AE I ARAEA AR v. Johnstone([2003], WLR 1736) » sA—48 5 £ 6 ¥ » 3

B 3 % 7k B2 ik ¥ Lord Nichol'sfe A##E #1 iR 5 MR X AR Ko sEwida o ¢ M3z
R ERAR AP AR T R TR A R A AR R Ao R ] o B o B fE

ARHSBATRRELERANR - X - AREALFARRTHIZRR AL

FEBREMRMAZBEEHM -

T ATRREA L BB 2B AR KT — e & A e R R o Kitosk B 4 Shell
Company of Australia Ltd v. Esso Standard Oil (Australia) Ltd — %45 # » 3 P84 42
AMABALRIRBARZH T o TR R H BTl AH DR
HREAALTANEFRAAANSRACHIHAREZLHBEERAZ - —3
AR PP kAT SR -

- RRE RS AR P (ATRRE) > f AR sl szmE
@OGHR ~ XFRFBZRNRE AAERZBRETREF - b~ RREA T
MG ARMANER KT IR LLH AR REAZH BEENZF K
Bz FAUZREEH BB THEATRER -

300

50



2009/2/27

B ATHER T ABBRER ) L AETUEAZAWIRER
fi(context) * AR & FEFAZ H @ ARMH A - T RIEHR
%?ﬁWZW%&Eiﬁmuﬁﬁﬁtm AR ﬁ“z*ﬁMﬁi

R B E -

S AAEILTHZ AR ﬁl#}ﬁzﬁ’r‘?ﬁwé‘k«ﬁﬂﬁﬁ

QAR X F A A Ao T Disney's | TTHBAAE H o AT
" Disney |, &3tk &M FAR S HUNCHBACK of
NOTREDAME

[

= Bl GEEAMN%E “E,%%%)%%Jo#&* SR FEEZBEA
%5t i 4 & <RCDDVD% i § B 2 4 # & 3L W % 75 THE HUNCHBACK
of NOTRE DAME - i 3k A %—T—?&i&z%ﬁﬁﬁﬁ

[RH124]

R ZBLFH001E (
LA BBARIKIR
20044124208

[¥%X]

[=-424#A 3. PAXRRE] (1)

2004)

REM R E A P FEME RANREL - WRATRAXFHTE

#® - mAERHE RN —
WEENEGE A BHEEER

BREEBLEERER

8364 6 4 A - AN LA B8 RANLE M

4 R ERE PIRA “ERMREBE @

b E B &R AT AR -
B HRELRENG LS BRABRERE

- BRETARERANBOAAGRINLILAL L LS iﬁ“*"m%iﬁ’ﬁ
g PRl ) S RN 1 7 ERRTERE ORSAR LR TRRBHEL @R R
3 IRARE AR BAR R B MR MR R S AR R E g " "
. HRA R AR AT CHE TR SR B S - .
—FREMY 0 RRMIAL LI 0 —FHRREBN - L4 [misx7k]
MBEWEDATRFH ko LR E BRARKRY HEF
LR SBRARIEEN20044£9A3 0 4E (200 R =F 5% 5 %008 = REVHE
RRFRK  ARHARLAAE  AERDRSHRZHL - s
L@@ A LM METEEMEE B EARE
AR ST ARSI S PR LT RESH F— s b %?wﬁﬁﬁgﬁgfh% A (e *
WRERAE AT i) SRR - hREARSRA T E M B TR B
; 567 R BB - WA A HRA P AR
Mz I LR RN EEER 0 R R RARGAE SRR T2901$10
REORBTEEL ‘85
BT ERH  E LA
] RAH IR - %
RN LR
303 304
o AR NG X AT
A E B B B L B MG 0 REM . WG REMRERM > = RERY LT —
1 248 P o B o Sk T AL M IR 4 % eleb L P Rl Ll EE S0
Bk BERAMEEE" RAREREOBRENT > nRER DA i s o B
AAXTEREAL £ A Gonne LERY R PR
EELNES L AW “BRE XKML . - PP
BRHP AN AN B AL ER AR ER . 3 W Ji b b Mo RS L5
B AR OANRE EMAERNEZHRENTRE 0 @ Bl % 5 R B kA ORI e
TEERAREHES BEEAL F) S AL 5 b EE 4 [E S 12
2 [ ey B 4 o
305 306

51



2009/2/27

n AREHREMEE LR L ﬁ#&%?@“ﬁ%m“ﬁmﬁf
FEMXF 2B REEF R E NG FREAM - A PR
REBHTEEEER K HEREATRNEESRLERTS !

s (DEEERZXFEERZBGP T

s (BB X FEARL kot EEEAHRG I L E
s (O#EHEFEEMERTHETELG

= (DAMAFEREAEZEERE S

= (B) 4 R Bt 2 0 XA 98 & B 14 -

307

= (DEEER “BEN XFHaGPFA

n REZAMAATATEIEMELE Bl R ERTRIER
m&mim%ﬁ%wmc bt B4 2 H R 730 “BEM Ak
PR AR A AR R e ko R K B
HIbG WY ERREA -

= (BLERBXFHLSLEN 0 LERESHRAGLLRE

= ERH AFAML kL PR BHAR G R0 L

Y
mé“?%ﬁﬁ%%%ﬁ%*%%&ﬁﬁ#%&ﬁ mzm
IR LEES YT LS TR L) S & F
ERELTEE TS S TIPSy SN IET S AT
EXATER 2 TIPS

. R (e Bkt - g Bk g R
ﬁzméﬂ LESE S VPR E AR S
“HEA ERRELL  MLEA LR
FUWBEL A BERG - REREHEXIEA B

1 AR B 2 o o 1 5 $HHE 5 R RBA T AR

= O#FHTREERERETHAH RMH -

= BMMENAEDNNASERE PHETEMNE  HEBEEE AN -
Wb XA I BRAR T AT EZEFANENE - £HE
G558 a4 25 R w2 7R Fo 48 B A 1038 4 | AR B 0 ARRAR G el f
I A A E T QGBI LRARE ARG AFIPTAR G - &
mﬁ?ﬁ‘%i&.é’\5]&ﬂf—%ﬁz%ﬂ%i&)iiﬁﬁ&""‘*’ﬁ"?&%ﬂ/ﬂ] L e 20
W E 0 R BRAANRARHEERRROTER  BoE0ER
B BRBERAREFEGHA

= OBMARERZEZEERRE

= ERAEMAREREECEFARBOLIERE  ANRFEXAN
PR R i il AR AR - 5 R BRI S o dIRAF
IR ROAM O ME B R R AT AR AW
H YR R AR AT TI0A R W Bl — R & 2 3 M e iR
G A RFBT LW ES R EPA - ROF 53 A0l AR R
B

309

= (E)& R M8 2 5 X S iy eh i 85 M 4k ¢

= HERANL 0T AR E BN PN FERG AR RN R AR E
AF R ERRBREIL XML - LR LR EH RO E > ™
R W T S SREE A B AR e T A -

= BREATE  RTRRE AWM B IE DA 5 R I LA B
o AEWER 0 R e AR ARA R R LR -

310

TR BRFIREHRIW
HEVkw

EMA FREHER

311

— REHREHMYEZ WA R L

=~ FAHARR AR A

~ BARAR R F BT

W~ HEAHRRHZFR

3 MALRZRNAE

A HBERHEANRE

+ - K AP AR E M %

A AP RFEHRBREH R Z LB

"

312

52



2009/2/27

—

1@ W RAENRERBZIFHR

313

W~ RERARTHEZFR

= - WREN
(1) B4 57 #2038 (2000)

LR 1 113 1 %523 ]
(D) — F RAnF %102943%% (2005)

314

[— - ##EH] (D

[€ 3 P2 )]
Bl 4o 85 $20%% (2000)

ALY HRARER
2001454168

[¥%x]
ﬁ%&)ﬁk’%-&'&ﬂ}%éﬁ'&ﬂ CHFEREE RAVEARA WEER XFHEBH

FRAERETIR L BEL B L RN S FRMA A5 Mok~ ZHM - 4
%ﬁ;ﬁ%&@%é@é%*w"&ﬁﬁw%ﬁ"%%i"iiﬂ%&%%ﬁ%ﬁ%%
ﬁ°§%&&ﬁhﬂ“%é@@%%ﬁ%ﬁ%ﬁ"%Zﬁﬂéﬁ%*ﬁﬁ%&%ﬂ%%
ﬁﬁ@%EMC&%%ﬂﬁé%*i%&%ﬁ%%ﬁ*lﬁﬁ%%%ﬁﬁﬁvﬂﬁﬁ%
BAEN SRR LR (BpRM3R) - RRFRANRE LHATHRE RLHAR
BB AT RF o RRHADRR LR T R DT RE -

315

[ %4 k4]

(b EARSRATRE) BZ+AKEDORE
AT T A2~ BRI R AR
FARE e AR AR R A AR 04T B

(iR R X e/ ¥ 2T HAOER) FAtRLE
RIFMAR AL E LA 0 BEAM R AP R F R R AR SR
AR AF B )RR -

(F EARSAFE KR EERFK) F R

(NedHePHzht BELBEEM - F5  oF WESANRY - #5008
HEEG -

D ARPBHAEERF  RIEESFERAENE  BEA ST LS RME
AL G BB RAOTA -

Q) Akmfgey el RIERFH DS F SAMMRE (X TFAMEN D LR )
Wik A - Rk asAm A

316

[Mmiexk]
JIL PR AR 2 3) R IR BRI A

s L — 3 B A BARAR BT MR o M BB T 3 E VR ARARARAL

RS - W EIRAN AR AALSMR > A8 TEMXF L
B R IAUTIAR LA A A ARE1999511 A &5 L ER - ™
Az iR A B P EXF RS AARE RS - B bl
RAG AR 48 AL -

3

3

= 2 ARGEIRBATRARE R ¥ LM SkIL - DX LM EERT
R A M A T RATHAE AT - RAIIE MR TR FHE -

o 3 ARRFAMEMAEGIRFATA o KA 28R RIS @48 Rk
NG R 2R » @8 H RN F M -

317

= 4R FIBEE SR MR T BRI -
n HCH RS F KRB — FHA 0 REE B AR R -

= BSENAARKEREH  AReREALRE VPR L%
AFE 19994511 A 45 b 1 F B4R 4505 o) 3) SE 1R BT AR 3048 L a0 4%
WEFLTAN  REAAOBERBRS L REFTHEL -

318

53



2009/2/27

[2d4]

= (D#EEE RBAE AR & WAL IR L AR H
- %!zﬂb‘é’\’1%‘#&#&*&1’&9’15&&%&?%’@%*& kAR -
HERERERE A LS54k A 4 }%i*zm}m"ﬁmm
%T&Eﬁﬂ&&’]‘ﬁ‘i*i%ﬁ#ﬁ’lﬁ o AR B - B
A2 /iF‘HzE’é*?:'&S]f’rﬂt}iziv}#*a}ﬁé’ﬂi%&fﬁ&

= (DEERBERMER WEREARAZAR T " MEHL WE
FERATARMM 025 RFBREE AT H B L HREM
- ﬁ%%‘%*ﬁﬁﬁ%%&*ﬁﬁ%&l?ﬁnﬂgi!“[‘F*HE/&HXﬁ-é’J

KW EERE (REHR) SRR 4 SRAREET
R AERE RS ATALFCELBHEOEREA » ML
[ — A AR AS T 1 Al YR 5 YR e ) 3] SE M B AR AR B XF 0 B4R B
HEEHRMBRFHERE LA B (FPEARAPERREL)
FEFTAEEDGhEdE  CERRAELE AT R TH K
AR Bt A M AR LA IT A 0 R EREE N F) R HAR
LR -

= (OORETAF tn*i#ﬂ#

= —EFER Ak S PN RS N B AR R
EEETE B AR AR AR A 6 U L
B KR RRIEEA G 0 BB
THRAELR BoH—_ZELRg T4
BETRE LT bERESR
BAEBK - o - RMEERGEER
Al BET CAHERH R A R IEE B o

w
]
=1

n RWARIRFRGIE T ERM  BAREFENG G 2R WEE
Mmeg ¥ RAFRAXELE RMEMEERE > LR EMESE
B AR (P EARSERREE RS R) e ¥
" [ FeAb PRAXEBEREEREHRER  LUHE
R EE S -

[ =tk =08 ¢ Aokpisaie 4 RERFN LS SH ARG OLTFA
B S OEMRT) A AEHafiEA -

321

[= - #HuadgpEas2zen] (1D

[R61£4#4]

— & R F 5 102945£(2005)
LR L~ F RARKR
2006434208

[¥%1

EL£$E$ NE B B3 b BB R BRI AR H Pacific gk
Zﬁﬂ&%ﬂémﬁ RIE ~ BT AR RS PRGLARPE 2GS

%ﬁ%ﬁ¥&¢xﬁﬁﬂ RPFERUEFH FHEN - RERAUEREAFE
i

E%gﬁﬂ%iﬁ%%ﬁﬁ$ﬁﬁ%"t%#"%ﬁ*%?ﬁ@&ﬁwﬁwmﬁ%ﬁﬁ

%‘—E@ RS A A B R R SRS R SR RE MR A &
BAgR o TRBRRAMAAT B AN FAARR 603038 4n F AR BURES 5 T 0 EIFMARE &
EAE R W45 SR MRS 50 4 AR A3 A 0 AR M A BR & B AR FUARER
e 322

[mig k]

= REYRAELN ﬂ’ﬁﬂh 2004487 > WA ME R ﬂé?iﬁljhkt%ﬁ'—

ﬁﬁé‘]%”?ﬂﬁﬁ" Rdifh —T—:% WMRFHEITE AT

AR 4EE :L‘ﬁﬁ-ﬁ-—i’ﬁ%ﬂ%?ﬁh«iﬁﬁ 3

)}Mﬁﬁé‘]i%ﬁ SAF 0 Rk A W AR AR ﬁhuéﬁz}!&ﬁk#‘%‘

i =]é"1a£ﬂﬂ‘?3ﬂr$ﬁ4§ &L-P‘-s)fint—!‘” EE SRS TN

zk'Fff- HR IR A: 0= Y T%"% ES EARERGRESMAITA 2 B“—{i&
/ﬂé«?ﬁ%793 S&m 3 AR RE NS HI L RMAT A XA WEREE -

wE - EREGFLEMIIR T4 A (ib?%%ﬁ) LB HFREN QMF%%Q:EJ& .

= RAELAKFFLARE | AKFFANERAELELER KEFE FikG
$H IR £ A fu e Mﬂﬁﬁiﬁﬂfrz%éﬁ/‘iﬂiﬁ A B EE R NEF
AEAARGERMBRGOMEA 2 AXFHELNTHME S K FAhahn s
A5 % 48 nﬂ%?f&‘)l\ﬁﬁ)ﬁ 3~ Bl A A A TRIEA S 2%
MARGRARBRR 4 YRAENNRR{EHEALFLAETRL -

323

[=d]

n AKIRARRAMEZEAREABRELZEA 0 AR RbER
B RAAARTS G AT WA G R - AEEA ) R - £ R
R CH

n (A)BRARRILAr B BAR MRS 35 P 6 3 5] A &

s CLAKRPFFMRBR TS 7EERELME  RER P
THAERE LK R KR P WRATHRE LGB
B BRS04 B BN 0 5248 AE T - MR M R
SRR CKEPFSKAETE RAGTZES B THEREE
B AR A B BAR MRS S T e A R o

324

54



2009/2/27

= (B)JEMARE ROYER o e AR A LA SRR 0 A B
NEBT G EERARR

= RERY CRTFE R OCHRAEFE FR-2 BREHE
Moo #ERER TR ZRERS KR FHREFETZER
e R AR AR A AR RR LA R 0 ERK
FENAMER KPR FHRGERMRSES LB AEER
EREEREZHAFRERAM -

325

@ F2F-NALBZANEE

=

326

FEFE - -AZRZAMPE

LEEalE ::- £ 1]

= Lt

(1)Budejovicky Budvar narodni podnik v. Office for Harmonisation in the
Internal Market (Trade Marks and Designs) (2007)
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BUDEJOVICKY BUDVAR NARODNI PODNIK v. OFFICE FOR HARMONISATION IN THE
INTERNAL MARKET (TRADE MARKS AND DESIGNS)

(OHIM) (Joined Cases T-53/04 to T-56/04, T-58/04 and T-59/04)

[2007] All ER (D) 96 (Jun), (Approved judgment)

12 JUNE 2007
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[1]Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade
mark, OJ 1994 L 11, p.1.
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BAXENDALE'S VINEYARD PTY LTD v. GEOGRAPHICAL INDICATIONS COMMITTEE
160 FCR 542

96 ALD 254; 2007 WL 2299565: [2007] FCAFC 122; [2007] ALMD 7356

21 May, 10 August 2007
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COLORADO GROUP LTD and ANOTHER v. STRANDBAGS GROUP PTY LTD
164 FCR 506

74 IPR 246; 2007 WL 4219892; [2007] FCAFC 184
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TY INC., Plaintiff-Appellee, v. RUTH PERRYMAN, Defendant-Appellant.
No. 02-1771
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DIRECT, INC.,

Defendants-Appellants.

Docket No. 04-0026(L)

414 F.3d 400; 2005 U.S. App. LEXIS 12711; 75 U.S.P.Q.2D (BNA) 1161
April 5, 2004, Argued ; June 27, 2005, Decided
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800-JR CIGAR, INC., Plaintiff, v. GOTO.COM, INC. et al., Defendants.

CIVIL ACTION NO. 00-3179

437 F. Supp. 2d 273; 2006 U.S. Dist. LEXIS 48279; 81 U.S.P.Q.2D (BNA) 1939
July 13, 2006, Decided ; July 17, 2006, Filed

[¥x]

B 4EBOO-IRAE) 75 % 42 B 4587 » & TIR Cigar | #4745 > BX IR &
TJR Cigar , % & RS04 A BAR R M B% > B L mak
Mjreigars.com | A 48% L4745 T3 - #4GoTok 4% 144 % I4FE & (pay-for-
priority) 2% 35| % KA EH 4 EHFIHF LR - 20004-GoTo# 45 TIR
Cigar | ~ "J&R Cigar | %443 FHE 2 ERM > FRAFRIeERNSE (REZRF
#) c RERVERMEERMARZEE - RERSF - ﬁ%kﬁ&%k/i‘i €3
A) 2HREE  ERMEBEARL EARE - BAREE T EH KMk - sk
AR EZTAMRRETRZER  BREZHRSF L EHAR 1‘?@1‘;% EiP
(B g a3t ) SFAFFEXFBA/ER » BEOERFRTMK Ak -

367

[ 34 %41

(A BB R AR L)

B =+ =40

REHE R A B

(VAT Ado KRG A B E WA T 94T 4 0 BRRFWR AR
HIEMA AR TR TE Eﬁ"i‘xﬁ'(b)léZfam » BRIEAT A A8 Ko 3E
B AL LRI T B %A B AT A SERF AR AT R A Ar R A 5
AT -
= (@OPNBHEALEY o R EEAEY Y - R RBL - BEAN
?ﬁw&ﬂﬁﬁilﬁﬂ:%ﬂ N &%E&ﬁ' M IRF A R RAEMEE AT

AR A S R

. (b)}i‘?‘iﬁiﬂ’:%:/yuui% Via i 3 ﬁ%miﬁzﬁ%ﬁ'\#‘ﬂs %"*~EM‘J

& Q8 FEXFEL mi Z4E A 5] 4 %1

¥‘J:1ﬁ)¥i Wﬁﬁlﬁ"ﬂiwﬂ&ﬁir‘w&ﬁr &%E&ﬂvﬁl‘i\il ﬁiﬁ&/&% :
AR B RAM

[CEEX )

= REERBEZATABRERE LZHREATS  2RENH
PEERANFFALBZANBENEE RS E MRS K
& Bk BEZATH B R MATRLIEE T ERATAE

= HlEiAnde BAR A A X R EFADESEZMBE S QHE
FAEVEREE R ERRE Q) B ARE
(sophistication) ; (4)#& & A2 M2 E/ O)FMX HEE G
FERUPEZRBNA-ELZ2ZEF - F WEBLR TR FOXEE
BEREEPHREQZ S MM HEANRARA S0 BH®
BEAFMEROLE 2B R R ERRA -

369

[2d]

n BAESE KB E 73R B % i@k (the common law) ¥ 2 R - 3 512
WA HR MABERBLETARE S BMZE > Hlhe 5438 5
2 o A LR LR E AT EREAR CGEM) REHERERF
Tl bl AR -

n B R EREER2(DGREB@KZER (R RRETA
R NTRFITA) 0 BRELAER (1) HHAHAB2HE
(2) S EHEPERZ S (3) B 75 H B 5 RRA 2 84
BB HARAEE D () mRAREEZR]

[1]Fisons Horticulture, Inc. v. Vigoro Industries, Inc., 30 F.3d 466, 472 (3d Cir. 1994).

370

= AAZFRERRAMEGOToZRATART AR R LERURTHE
ZRHZRZIA  ATFHERLERBEHZ -

= AMEHRZER

= EGoTofk & 454 (jrcigar RIS T F 39 AR AT F
5&%7’]).1‘&#&%/—?1%%%E‘*%ﬁiﬂ%#ﬁiﬁ&%iiiﬁlz?ﬁ#%ﬁ%i?ﬁ
FLERATA - REERMEZATAMR B K L WAREATAH »
e RILPAR B T TR XA 75"*@5!’90%73&*&%#4&*
A% Bk HEZATAEFBR BRI E P RATH o AREAN
Government Employees Insurance Co. ("GEICO") v. Google, Inc. — %% R4
AR AEZ ERETH -

= AARY  HECOTOR AR RLRE EMB T2 MBFRRE LA
i BLARIRAT 9 2 8 AKIF 0 8 LA 44 T8 R D) 205 0 4o 61 3
"IR BRGoToY &+ — RRERFHMBA LA E - —1TAHR
WhenU i B 4% 4F 1936 B B 245 2 A M R 6 2 548 58 0 78 R b 4 A ] 400
HEMRFEZATHAMT EREAF - Bk GoTox fz MAARAN % V£
AREZ AR

371

= AMAAZR ﬁ%é*& HEHASTRAS— ﬂﬁ’ﬁfr%ﬁiz?ﬁw&ﬂﬁﬁ
P — AR %mzﬁw&&ﬁﬁwﬂz%

= AULFETE B = @ kBRI AT 2 [ the Lapp factors, #o4F » M4
FRTFHER%
(l)m#%ra‘iziifu'ri ;
QBEHRZHBE
Q)W ffits KA R Foml 4 A E i @ iTie s EREZ
B %
()34 AR B AR MM A A R A 2380 B WHILEH 5 A
G EEREBMAZZED

(6) TR of 23898

(D) A ARAT R b RIRFF R T AARF 456 43 ¢

(8) Mt & AR Rl A2 X 5

[CDR: R £ NN = RN GES bEC

AR FRHARAFRLRELEREZH G AAWRETH T2 B
o RTREMBR RIS THZEF -

372

62



2009/2/27

K A BAGRE 0 RIFL AR L R R LR AN RS2
FRER G ARG BN D2 - HARERAZESE  BAMEAL
b T %4051 T A € 9 o 3L IF R & 2 49 35 45 B AT T ) R 2
MR RBARF AR GRS w2 [1] -

o TR BRFAMEGHN S RRMS 58 ERF - KM B ERELL
ZULH Z R FRE A T 8 0 A — R AR A A2 A (goodwill) 1R G Ak 4518 B
Bt B =~ -t S RGRKIR F KA BARR A TR R BT AR R
F o AF WA BBRAEREA LR L O

(1) 5% P 2 B B 1

Q)H B H A E R ZERRE

(3)74 ¥ # 2 A 3 (sophistication) ;

(k%12 AR B

CVEMX HR GO MFHEBZHRBENIA - FR22HE -

373

[11Brookfield Communs., Inc. v. West Coast Entertainment Corp., 174 F.3d 1036, 1064 (9th Cir. 1999).

,Q Et¥E -SAAAREEETHHERE

=

374

FEF  -RHARREREHHER
= LEHEEMR

= (1)The Polo/Lauren Company LP v. PT. Dwidua
Langgeng Pratama International Freight Forwarders (2000)

= (2)Administrantion des douanes et droits indirects v.
Rioglass SA and Transremar SL (2003)

= (3)Class International BV v. Colgate-Palmolive Company
and Others (2005)

= (4)Montex Holdings Ltd v. Diesel SpA (2006)
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October 26, 1998 ; April 06, 2000
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ADMINISTRATION DES DOUANES ET DROITS INDIRECTS v. RIOGLASS SA AND
TRANSREMAR SL

Case C-115/02

Opinion of Advocate General Mischo delivered on 20 March 2003

Judgment of the Court (Sixth Chamber), 23 October 2003
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[1]Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark,
OJ 1994 L 11, p.1.
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