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1.1.1.1.
OFFICE FOR HARMONISATION IN THE INTERNAL MARKET
(TRADE MARKS AND DESIGNS) (GERMANY AND ANOTHER,
INTERVENING) v. WM WRIGLEY JR COMPANY

Case C-191/01P

BEFORE THE COURT OF JUSTICE OF THE EUROPEAN
COMMUNITIES
ECJ

October 23, 2003

EILEED

# 3% A Wm Wrigley Jr Company ( $AF f§ #% Wrigley ) 24 " Doublemint |
FERER SHEMAR O FBEZHAE &M HAE R (Office for Harmonisation
in the Internal Market (Trade Marks and Designs) * AT f§4% OHIM ) R L3
H3xMeF K o Wrigley %) OHIM ¥ 3% 8 @RACHFE » B @ AL HIET)
WA B HEMAS » RAFHLEM - Wrigley Rk > L3R EBRMNE —F
B B FERRRAAXT LI RE RSB RAEE ™ A HLSE
K o OHIM # b RAk > B ik FraAe L3f - E3RATE R LZ X F 77 fhdid
HE R RLBERFEGUEARAISFAER Ad > RAEF —F %
(R BB R ARG F (DO R EE -

' Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
8



[ 4a B B 4]

S

|

[ %4 k4]

(B AR AR5

% £ 45 (D(b)&(c)*

ER2ZBHESG

(DA FHEMZ—F > RIFEM:

(b) AZR AR F 2451 -

C MEARSHZAERSHIRBIBERET BEEAZS TA

TR RH BE AR B B RAK - AR RE
CACRLIER R T

[AEF2]

BEEARAMEZ XF (RFR) Aranz (XF) ARAEFRTCER

2 Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
* Article 7

Absolute grounds for refusal

1. The following shall not be registered:

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin or the time of
production of the goods or of rendering of the service, or other characteristics of the goods or

service;



SR BA M M AT 32 A AR 0 3E B OHERAE AR B EAR()(0) B ik AR AE

[ ;5% & (Advocate General)= & R, ]

BRM % — £k 4 > "Doublemint | F —#TheE s (T EA
2 M) ALEIFRDEHRAMN - REZHAZE Procter & Gamble v.
OHIM* (LAF f§4% Baby-Dry) —ZZ B EAMZE > KRR EZHhE

SEXP| R RbEHEwEFE -

BRAE T AZAA ) B EAE(DE X P > A28 T 4w, (exclusively)
ZREAARS Tk (consist) AP FEIELHEALT LS
FHREAR TR TR MIFLHELEA RSN I

AEFABERRAE—FERS R LR BAAE S 1k fhis 7
P —Z AR EAME TR TR EERAARARSE S
BpfF4 > M BAE R R IERAE & -

F ORI BB AR S £ R(DO)ROQZRE T A LM% (5
B =% EE) > K Baby-Dry 2 HRRIA L =K £ ¥R E LR 6 —
Bt o BEARRBAMAZ SR A P T8RS A3 7 | 12 R AR B EIRIRITE
B MEPRAH_H AR ARB _H AR L AE I - AARAE
SRR R RIAEREE B ARARA] F EAR(D(C) R Ao LA H BT o Rk > F3F
Wrigley iR JER B # —F A X5k FRIHNH &4 £42 " Doublemint | %

* Case C-383/99 P, Court of Justice of the European Communities, European Court reports 2001 Page
[-06251, 2001 ECR 1-6251, September 20, 2001.

> (c) trade marks which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin or the time of
production of the goods or of rendering of the service, or other characteristics of the goods or
service;......

® 2P 52 E The word "exclusively" in that provision qualifies the verb "consist"; it refers to the
elements of which the mark is composed and not to their capacity to designate characteristics.

10



EmE—sAatite T E2M o Mm¥ Koninkliike KPN Nederland NV v.
Benelux-Merkenbureau’ — Z R M » AARBBEER (amey) T4 2
FEM

TR ARG REAU L2 RAMAZRA S TR ZE BN R

| R Z ¥ 4 Baby-Dry — & ¥ > ;5B XA "Baby-Dry | fy F2 414
BA BN AFFZEBARBEMART Lk > L84
REEERFFAHHENRX A MBARL TR IR R R F A5 3RHA
HEE > HibiEadBAEA A -

AREP > ¥ A Wrigley £ 7&k$84 Baby-Dry — £ 2 R > 12 R AR
BARELLENE S FEFHREETOARELEZNZ TR - MAEILE
# Baby-Dry 48 £ %1% » B % " Baby-Dry | #t #3BA LM T AN FHFE E
MAREEF—BETEMIEPZXEAER o RE " Doublemint | 3 k18] E)IE
Fro RSB OGELHERFTE Rk 855 EREA Sk
o TRRREIGESH > AL B S 458 -

FHBEEMIXFASAMMIHB TR FER UM EFHZX
FR AT R ZRETURTPAXFTAESEA BN - Mk L AEE
2 #A% o BRI AEMNMTE Baby-dry £ ¥ iz T T Beoz 28, 7
AALELEOREMMAEF > GIEZEELBHIHIBHRAHEETM T
SRR B OCARBAANAEL G —RABAFTE T P HRAZAFR RIS
ki B AR SLAE FI BTAR B 3k A X AR 0 A7 42 2 KL 0 4£ Baby-Dry & % >
HRERFFZaEEM (BE) SRAR ST —KEBZTFARHWAAR
U e 45aL 0 m T Doublemint | RIA%2R A 4E AR A o A BA ) B
R AT KRER Baby-Dry — 2 S RBRURREZ HEE AL

7 C-363/99, Court of Justice of the European Communities, European Court reports 2004 Page 1-01619,
2004 ECR 1I-1619, February 12, 2004.
11



B JREPABRBETHEE L AL BRI E -

BRAE B ARMR B & R0 B &) > 77 SRR AR 0 R A AR
BEEMARGH (WBFH  BEH) R - AANRAE > RRATLEIFH
— RN L RBIE b X RA] 0 MmARHNEE LR TREZIRAMLHEZ
M e PR 4] o sk 4 Baby-Dry R Windsurfing Chiemsee Produktions und
Vertriebs GmbH v. Boots-und Segelzubehor Walter Huber and Attenberger®
(AT 4% Chimesee) %% » % TRAMARIEE BRFIALMER -

[:2 &)

R B AR B AR (D)X M E > T A% P 3 M AR A7 48 A
T db Z AR 0 RAF T R o b — BT R AR MR AR B RR
Rz fe RIERERAMBERRANME (F=8&) AL BH > 7
R RAAMERRFHF AR A GERAZI AL S - WBEEBRRLETHR
AR B 7 R LA AE A AR BAMAR S > M 2 F b AR SR SR U F T AL A
WRBAYEB B B 2

BEREY > F—F AR ZRRGEAZERIXTFATE TS
3,80 M (exclusively descriptive ) | » 3£ B " Doublemint ;| B A % & 1% f 3%
B i8R BRBE AR B AR (D)X o 5 — Bkl e JLBE R R A5
X ZHLE WAL RGBT R M AE ERAXFAS T LB F
FRARMAE G T 2 RLRFHRREMEE > BFEE R AiEEZH
oo

[3F47]

¥ C-108 & 109/97, Court of Justice of the European Communities, European Court reports 1999 Page
1-02779, 1999 ECJ CELEX LEXIS 679; 1999 ECR 1-2779, May 4, 1999.
12



AEH AN ZHARMRI 25T Jacob 2 ERAMEZLEBME -
Jacob 2 E AR H G HMEARAMZXF (RBHW) AR (XF) B
(#l4e "La New 2 "B EMFHAT ) S H O REARAMMITE
M ABIRZ AR BASENEEEME -

BAREH R T4 BREHREHEFE LEDCOMAE " T2 RAMLE
WA ZHRRETUREMR X "R G BEEH Tak, (83F)
2 &]5H 0 MIFAIERRELARAREEM AT EEbZES -

HR o4& Baby-Dry — % #3580 ¥ FHREMIXFEESHEBH R
HEPRTER AW EFMZXFE AT Ree) ZE S TURTEZI
FaASEFHHM T ZEELBEHIGBHRAEEM T > AR WE
BOUABRMTEANAER S —REFTZ TP EAZF RS IHMERE - £
Baby-Dry — % ¥ > ik B oA "Baby-Dry | ¥ 2 @b BF Ltk s REF
ZHBURBEMAR AL B AAALGEERFF 4
EFXAd mAARLCRERRARFIAEAHNRALESR > Bbsbfga s
BAMAHN o KL AL d 2 TDoublemint | it k45 BIEA > Hbissts
Gk ERIERFE > Bk ZAEGAEEERBEA ARMER » FRAEHN
KRR 0 P LA B R S AR

13



1.1.1.2.
KONINKLIJKE KPN NEDERLAND NV v.
BENELUX-MERKENBUREAU

Case C-363/99

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

European Court reports 2004 Page 1-01619

2004 ECJ CELEX LEXIS 212; 2004 ECR 1-1619

October 01, 1999
February 12, 2004

EILEED

J5. %4 Koninklijke KPN Nederland NV (22 T f§#% KPN) 4 57 2§ LA
"Postkantoor | ¥ 3 3EM A AHR ~ FF R~ B F X L RRH HAR S dn
UXFELMEXT THE | 2EE > Bk S EBE A Benelux
Merkenbureau (Benelux Trade Mark Office * BTMO ) 2L B} g B 215 & 2%,
BRHERXDEEARAMM AR LR MEAS > ELEEMFF - £ KPN FK
AR EMZRE P T EERE RN E R HEEAE SR E
F 48 B F1A&4E — A0 Rk (preliminary ruling) > & AMEFAT —Z &
BEAMAEB BRI UFAAARIERTAEKTALAT CRARHA
Moo BRMAIRR S > AR EAEFRARZTE (HloXF) kB4

? First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
14



Wb MARREEZAEMG (PloBiRaT) $HRTEZEH
H o 3 KA R BRI Z A o

[ 42 B &l 4% ]

[ %4 k4]

(e’

%<z mig C(1)"

AR —MAEZTEL RS BEXE—MEEEY  ALAWELCEA
Z BF R &4E -

(erpe iz a)'?)
% = 4&(1D)(b) ~ (©)&(d)"

10T he Paris Convention for the Protection of Industrial Property of 20, March 1883, as last revised at
Stockholm on 14 July 1967.

"Article 6 quinquies C(1): In determining whether a mark is eligible for protection, all the factual
circumstances must be taken into consideration, particularly the length of time the mark has been in
use.

"First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

YArticle 3
Grounds for refusal or invalidity
1. he following shall not be registered or if registered shall be liable to be declared invalid:

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin, or the time
of production of the goods or of rendering of the service, or other characteristics of the goods or

15



1B BT & & 2K

LA THEMH  BRIEGLEM  woEmFREkT LA B

(b) B A% R Bt 38 30 14

OFZT LM ELRBRIETHBZERA - HH - HF B FEE
I RR - Wik B~ SRF AR~ R AT b SRS X A4S BT 4K,
3

B RZEHERTETTORAHABE  RETEATRAHR S EHIZAR
WMRAE AT RAE -

[RE52]

. REHAZENE =X SBAELEMES > B T 2 BAETHRA
AT RERAM ) R T RE A R AT F Y

2. BREHARENE MHEDRAMRERAEHRLBEEBEMEL A F
A ARAF A AR A 6o Btk (Bp4E B L L2 Freihaltbediirfnis 323 ) %38
i< I

[ ;£#% & (Advocate General)Z & R, ]

F AR —RBRETRRARZELE  RLAHEAHZ > &
LREHEAFZHEANE AT AR ?

AR —FRE B ERE R TEXERTENHAEAI LMEN A
WIS REEE BT AZ X ETUREZEBER WEEBESANER
NGB Rz s C()EM - Rk SR LBAEE IR BLIT S ORE

service;
(d) trade marks which consist exclusively of signs or indications which have become customary in
the current language or in the bona fide and established practices of the trade;
"*The Paris Convention for the Protection of Industrial Property of 20, March 1883, as last revised at
16



BAZE R F = 4&5(1)(Db) ~ ()R (D)Z 454 > B — 451 & 18 5] 38 3. M 48 A 18 5]
%L -

WA a0 A BB R A X S SRS BIRER AR
b RARFS X — M B A RE > LA RAR R A WK REMIETS
B A A3 % 24 40 (reasonably well-informed ) & B A A3 8 5 &
3% & (reasonably observant and circumspect) Z 3§ &% - 3 (4hx) 89
FIRRERRZB T ZHAELRZ  MAREZHEE (FWHIBZ) A
FERLEMARZIERTERZL —BEANGEEFSEAE =4
(1)(b) ~ () B (d)z %0 -

e AR Y > BREAEXRFALERA G L FR
( Freihaltebediirfnis » BP £33 M2 M A R £ e mARITEA S )
AR EARALEATEETAER?

sk B 0 BR M 3k FR A& Windsurfing Chiemsee Produktions- und
Vertriebs GmbH v. Boots- und Segelzubehor Walter Huber and Attenberger"
(A 4% Chimesee) — % ¥ 5 15 th 4% > 3R AR M AR A F = 45(1)(0)
ZRE 0 Ty B KR AMARRA AR —F R & AR HAR® BT A b f
RBZNEFE - A HHIZRRZARE - KIERRAIRE  FEHN A&
RZARMIANTAEA ARAF AL 690 Btk - KPN — R 2 ARFRIRAA it
— BRI AR AR B 23 B AR F o 7 Chiemsee — K ¥ > IATRA A
A = A5 (1)(0) X R FB A2 7 ¥ 30 B M AR SRAE FI BT B ZR < B4R 45 A 4B A
Wy BMEXIEE AR RFE AR ERGL BRER LW ERARTERZEA
T RABREFZER MRAAFESEEMA - A AFHERTAE

Stockholm on 14 July 1967.
C-108 & 109/97, Court of Justice of the European Communities, European Court reports 1999 Page
1-02779, 1999 ECJ CELEX LEXIS 679; 1999 ECR 1-2779, May 4, 1999.
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PEARRRNE=AQ) Y RAREL ERFALTHEELERALE
B TR FEFE R SR L AEATER o o
Chiemsee % Bl ¥ > Procter & Gamble v. OHIM"" ( tAF 4% Baby-Dry) —
RN BRI MEAR R AEARGEM X R 2T 0 B3R E P o TRIR R B A AR R
ZAEREHRERN — RIS E - BFEAEARRE > BEERRE -
1% B REGERA MM RAFEMAHAR - RELERBRAITF AL )2
ZHZNGMA BAELRAERE -FH A -TRE LARARFT A H
1A ay s B (BN ATREBE AL ER > MA— A AZERFA -
KPN — £ 2 /K% kIR R % Baby-Dry — % 2 AR €Y Chiemsee — % Z
FikoAEATARERZ > BHib REHBRENFE=HAFTAHMRFLOLER
Byss MR A A FHFRZ AR mAEF - KPN — £ AKE XK
WA AL RN > Bk 0 £ FIBTRA MR EE T AT X T AR
By Chiemsee EPTHRZERBEZ AT ALER L TMNTIB TrREZ A
RS

AANDRARAMZBRRTEARE EMAFRE 2R FE > Bk 28
MR TRAR d7F R H R Z AT A Bl Chiemsee — & ¥ P B L 2 R A7 & A P i
o MERAE AR ER A X AR LARRT ANRER 6L BHIER - M
B s 4w Baby-Dry — £/~ AN Z HETRER L A EB A2 -

KPN — £ 2 /R F AR A LA AR SR o) AE MR K R e AR/ 70 B
FAAAEZ BRI (BPAREF A A ey B ) o RAMAR M IRIF N LA
Byl B RAE o 2 TF BARIAM R RIELAM A EAZH LR
AR A% 2R o LA 3] B > 3R B Mk 64 F) T R 645 48 RAIE T AeME X SR BAM AR o

1%Such an assessment is not, however, possible in relation to article3 (3) of the Trade Mark Directive,
since that article dose not permit any differentiation as regards distinctiveness by reference to the
perceived importance of keeping the geographical name available for use by other undertakings.
"Case C-383/99 P, Court of Justice of the European Communities, European Court reports 2001 Page
[-06251, 2001 ECR 1-6251, September 20, 2001.
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[32 &)

ARBE ART T REREMENS T RERAR R TETEA
FEHA ) X HIERT > AT R AZ c FREKEHERNE =GIIERLEY -
RS P 2T o SRAE M AR 45 5] I B o B 4 R BT A F = & (D(b)x
TERZ AR ) AR A BT A E L IR 0 B
AR ZBE > MLRZAAMARAIESER TS5 GEFRE
N BNSEEZA

BRAE AR A F (D)X A E T8 KRAMARBARIEMAL B
ERZAERNZ > RERAFEEMABAENEIE & o AEF 5 F KL
BMA/LMZ DL ARER  REARRNE =GO E—RRZAEH - £
LERT » EERMLBARGBRAT AN HB FREREAH T S
ARTG Z 44 B R T A B FE IR B R PTT AE © 5 &0 Rl oL R B H st (R
Bp etk BRRFHHZABRF AL ERGLEN) MATHHE
M TGS H AR AR R R AR RI R B A & B A A = 44(1)(0)
z R R R %4 d... ((consist) exclusively...) > 123 R E K HE 73R
GRS AL EERCIRFEREZSE 0 L IF
FRERE BAEN—EARFLEERAREZIEZRIBFRZERIYET
UEEMLBRIEAG -

BRAE R AZ R B =45 ()2 B IBIE B3 M0 22 b 75 4% S48 3 M 2B 1E &
B ZREEAE REZO) (O (DR E=FXRARAGZEE -
mH &R HIEREMZIEd > HASELZE I A~LME > AL £
EHMRREUNREEL — 2R IR SRR IR R AL G - LIk
"RAERBARTEAN AN (o B /A LHEAR R TR S B R AR
W SRR DR ZAEMEIN S 0 ABERLEMTHE  HHEH L
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SRBZ P A EERALHARA RAER] &R -

AHMRTHEN  RAMEEAREA —TRER  BERRAMKTE
EREM - A " REd..., XBF (FEHEEZH) RAILEALHEE
BHZH B A RAREZAZR (FloXF) Bl o m k5| #EMRF
F2RE LAEARAMERET @ AZRBMAE T Tod...  ATER -
ARl BHEELIFEARLNES  MABRE SR LR LR A
HeARBELRAE (EREARAMS) X FHEMET > LB 875 8AK
FRkFxIE B FAETIAELECRAAARETT - A LEH
f—XFRBDHBEIXFAHAEEMMBRAE > T > X FRHATAHRRTT
B AR > mMARMEXFREREREZ £ -

[347]

AIAUBAREHTZER TGN QO AR TR A e
PAREAH ZAAZARM A NS LHARARARRREBL B FIERE
MiEd o LFE ARFAEER QL EM (Bri& R % L2 Freihaltbediirfnis

W) ZBEB - REEHALZ MM A AT

(1) X HRHMEBE—RBLFTHOKREHAZEAE =4&()(0D) ~ AW
AT > B— A S ERE L MAAERN ZFE o WA ey FIET 8L R
Bz oo mBER - AR E SRR MR R A SRR — R &
FHE LR EA R ABRACE TR ENREFSEMBRE A
NNSEEZHEE

(2) £33 B Chiemsee B Baby-Dry Z "2 B AR » 30 2 8RB 75 42 % 8|

SRR OB ARG UER R
YBaby-Dry — %22 FHfi#tife £ #E F1 Chiemsee —Z,2 B » (HINAER 2 -
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F o2 BT BALERAPRER AR —SLB AL HEmE
A B R R A A B 0 B LR AR R BT R E % BIR S
P S A

(3) RAMARBRARRA —THRER  BPEARANMBIELEM - A M
TRad... ) 224 RA LR SEHZE A RAEZARE (6]
WX F) B EEMAI BEMAFFZIYEY  LARAMERED
o RS AS TRl TR AT BRELLIEAE
WtEs > MBBHELOFRHMEEN  AIACRBERAM (iR
BAMEAE ) c X FHARMET > LB ey DR A RERIE > Bk FARS
XAE LS CRRRAEKT T -

WHBIFTHEBEHTRAREHREANZRIET AR AEER
Wb FMZ REHFLE KM R RELNARRZ  ANREERER
2RSS B LR A L —AEIE BEMIE o R B A2 B 0 kM
PRF AL ERYL BRI ERAEEF -
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1.2.1.1.
UNIQUE SPORTS PRODUCTS, INC., Plaintiff,
V.
BABOLAT VS; BABOLAT VS NORTH AMERICA, INC.; and
ROCKY MOUNTAIN SPORTS, INC. OF BOULDER, USA,

Defendants.

CIVIL ACTION NO. 1:02-CV-2947-CAP

UNITED STATES DISTRICT COURT FOR THE NORTHERN
DISTRICT OF GEORGIA, ATLANTA DIVISION

403 F. Supp. 2d 1229; 2005 U.S. Dist. LEXIS 40023

November 30, 2005, Decided
November 30, 2005, Filed

EILEED

AEARMBBRAELEHRIHRFRELEHS - &% Unique Sports
Products, Inc. & — A &6 M Egfetbey R FE > B iH4e
MBS EEREAIMER - LEHRFEL - REIAAT L AE
& & (LIGHT BLUE) z3:k#s42424 (TOURNA GRIP overgrip) (A TF
#% LIGHT BLUE TOURNA GRIP) > 3% & 245 & & B4 A4 509 o
LIGHT BLUE TOURNA GRIP 73 & # — & £ 477 8 i 3t 35 £ 3570

OB TR A 2 RS > Bl Consolidated Service Group, Inc. Z5F AT
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BRAERBEFZERE A AIRIBERAD - FHT 5 EEIERR B ol B
Blo B—ALtEFUEL  RERFEERZBE LY XE & ¥ LIGHT
BLUE TOURNA GRIP #£ 44 & > B8 f£ &FE NG AR EE » O X
ZHERMERARM A ERTIME - B - ENFHL > ALEREEFOHEA
"The Original Blue Grip | 2 " Blue Tape | £ 54 > &k BHEHEZX -

B—HAEtEFE-RAANZFH REIILE $1,000,000 &% E & R»
LIGHT BLUE TOURNA GRIP Lt - it & # # 10,000,000 #%&#9 LIGHT BLUE
TOURNAGRIP & B — At FEE—HAANFERM » BE LT L L4
L& A2 $3,500,000 &9 EE & A 0 i & H 4 50,000,000 52 2R o

E—HANF > B R E4%E LIGHT BLUE TOURNA GRIP & 20 &
1% > 1w £ B 4 42 B (United States Patent and Trademark Office » USPTO )
R Ee/F /TR ¥ AN L TOURNAGRIP #f k> 37 =0 0
—F = A+ =8 R4FHEEM (No.2,428,076) -

#% 4 Babolat VS & — X B 23] » AR LR RYEFHRIE N2 —
EB b i@ mbl B noskds ~ Bieh - KEHE - L8 -0 FK
EANEBR TG PREZHE GBS > At Ee - hEE -FE
EF o mMEN—ARAEHRKE TPRO TEAM | Eieh (AT 4 PRO
TEAM ) PROTEAM #ziefi A% & > H L P A 4% %4 < " BABOLAT | 1
"PRO TEAM | B 4& - %% PRO TEAM #iefi Z BB %L UL & 4
% > /8% 2 LIGHT BLUE TOURNA GRIP B & s 4x &, 5 2 o

B % ¥4k 2 PRO TEAM # & 2% 422 £ LIGHT BLUE
TOURNAGRIP 2 % & 42  Hpbit — 0 0 — ¥ 2 IRAAHIZZ E oo
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[ 48 B El 4% ]

Dimpmmag Dl Pidy.

TOURNA GRIP.

L L = g
I--l'.-'.'!

e

[ %#%1%]

(LB HTEE)

%=+ =)@

BERE S BH# A EZRHM

(DEAT Ao REEM AR B TA T 74T A B RFTFRD PRRERLEH
EMABBRERMEEE - ERREOBEZEY » RIAT A AR L H
FI| AR A RRRIKE T B BAT A 0 EMARFF REBEA A B

U Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
215 U.S.C. §1114(1)(a)

Remedies; infringement; innocent infringement by printers and publishers.

(1) Any person who shall, without the consent of the registrant -

(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods or
services on or in connection with which such use is likely to cause confusion, or to cause mistake,
or to deceive; or

®)...... shall be liable in a civil action by the registrant for the remedies hereinafter provided.
Under subsection (b) hereof, the registrant shall not be entitled to recover profits or damages
unless the acts have been committed with knowledge that such imitation is intended to be used to

cause confusion, or to cause mistake, or to deceive.
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R BEA o

QPR ETAHT  FEMZENREL - HE - HHRBE BEAN
B R BB EMARE » RAREMIRT] > A REE > REHBEA
TR A RARD - RAKEF -

(£BABHHAZHAED)

% 4 AR KL BB

(WA REEREELM GhAEZLRTCEL2E BHERA R
KELAZRFZBAN AN F LR EIA AMFRIBAFR R R IEIRRT
2 ARGt FRGS B AZER 0 BIFH RAKR T A8 B
e FIBTRERFTEABIEARTEL  ERFLBTIHRE  2F

ZFederal Trademark Dilution Act (FTDA) ,15 U.S.C. §1125(c).
#15U.8.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
25



LA B PR

(AR ZARY ERmIABTZ R R P[E

(B)A% =4 A 7> 8 ob R RAG L 2 BF M RS0 -
OBREZLRLERNTHRZEGERLE -

DFEFERANR HZHEHE -
EZEEERAZH L RREZR § EiE -
F)ELBRFREBEERAZIR T AHAAMIHHERETE T » #04
ZARHE o

GV EMEZAERABRE REMFRFZHE AHE -
MEERAFCKR—AA—FE=ZA=ZBX—AOLF_A=+B 2%
SEM 0 S EEM A o

QELZREAAAMRRBERE > EFFRBELE LGS, BEREAGSRE
MAEZLBRERAEAZEERIRETRZLETZHIINMNE > FEL
Mo Y ALERA LTS FLEFHAAFRERZIRE BT E
Al FRE=ZFTBH@BREZ T NERTZHE -

OMER—AN—F=ZA=ZBR—HILOELF A =+ 8 XL THZEM RN
EEMEA HCEMZAR TR A AT AL SR HHUK B8R RN R
By ok b AR ~ ARER RSB AR EZFK -

DT FFBRRLEEZRA

(A TEALRFOH SRIH LT URER MALLBEGH £ EE R
et > AEERELEE

B)VERZEZIREAT EEM -

(CVEAT K, 69 %7 B4R 3P o

(HE 3R R ETFED)
B+ ()

*The Federal Rules of Civil Procedure.
*Rule 56(c) of the Federal Rules of Civil Procedure: summary judgment is appropriate if the pleadings,
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[(AEF2]

SHHAEZFI - R4 % KA KX H R (summary judgment )
R AR BEBE T Z ERAVE AT FAHABRXF R - LR RFEF AT
REZ XK ERBEP WAV > QEREFREKXFAZNE

l. RERANBIEAZREEHZETAL -

2. REHNZRE WA ZEMAT RN ELR MR -

3. RERT SWATEAEF -
MmAEF R FI RN ZR a3

l. RE2ZRECHBEREE _ZF & -

2. WIEREZREECHBOURIEFF _ER RBRLSE I _HEM &
i />< R zf;‘% °

3. BEAMRIb E5RIE PSS -

4. FBAEBWATIEMEA] -
[ Fix5k]

A~ BEBRXAREZHFR

depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. The party seeking summary judgment bears the burden of
demonstrating that no dispute as to any material fact exists. In determining whether the moving party
has met this burden, the district court must view the evidence and all factual inferences in the light
most favorable to the party opposing the motion. Once the moving party has adequately supported its
motion, the nonmoving party then has the burden of showing that summary judgment is improper by
coming forward with specific facts showing a genuine dispute.
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(1) RERAPERAZZEEHRAETA K

4t¥t s 56 £ (Functionality ) st—3 5 BRE&FRE XAk £ Ex%KA
BoHNRECEREA RAEGEHREE - TEFFTLEHFHR - RERY
FHBHARRE AR FTHCARLBES  ERELEREHE
hzHE AR REFEADE  ERAREKPHLRR

HERRBEFERE  RERRECAWN K RIK > MEE A ERD
RlehEe > RREeATH Lo Fok  AHBZT  BEH®
Hiufgpme o L RAFBFRRE  PIFoZRXEeT AN
& o

(2) REHNZRE EHRZEMAT B F kM BRAF

#HEE5K 0 RE7E USPTO ¥ FiiRzefer > MR EEEAN
BiA —FHN—ALELFRPCTE - JHeeER S EFEE L 2D
ATZFWERAIRERLBE T ERIMYEHE EReH - Bk BE
BATZ AR 715 B R M BT

BREHWA X7 AP FFmE A T THHRERRESEHE
XEBHAHERET RIS MHBAEFERALTMNRE EE AR
;ﬁ; o

(3) RERTE SMATHEAER]

B SLEE > A EREGA—ANZFEHBERARESMBAMZE
EEIRA b MBS T EZ B AT -
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B #EHAHFEZFR

(1) R#%AE®?Wx E (likelihood of confusion )

LR ERARN &R E

WEER ARG ELTREMMEA LR S ZRE &HRBEM
ek Lo HtREZIHRBEMREH - X RERMELALE
AEREEHR P ARWAARTAREZHR BHHTREBHRGEE -

BREMERLETARFHGESES  URFAFHAREEHRY
Who o MBERETI R GHEKAE > ol L4l (Pete Sampras) > £ A K
REGCERS > BLFRHELXHZARECHTAREZERA g

& o

2. BARZ A

WEERE AR L2 WE LR > B &K PRO TEAM e 8 &
4 2 LIGHT BLUE TOURNA GRIP fif f 69 & Bt R48 ) » B &2
su b > %A%+ 4% "BABOLAT | 2 "PRO TEAM ; &y #4% » sbsh » =
HFRRA G RRE RS R -

3MEZE

WERAKALERDRT REMSAA ARG - 2EXEH
PRFEZEE - BRI X AREBETRE RN A RE G RERE H
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HARM > BREELL LM EE PRO TEAM e - A 8RR EMEEZ
HAR -

[:2 &)

R B R S AT T

A~ AT X H R Z FI TR

WARBH R FR DR B+ 2O ZME > EFARFERAX AR
Z RPN EFE LN FREFEARBETE - ARARERTATAKXH
RZFRE > BEZRFRFEZAAFT AERAHNEET o RFE
P FHRRUAREAAER > ERREXFIRGIRIT - FREER Y
ROAXFHRFRZESE  HFRFREERANA FELFBAEMR TR
BXARBZ -

B~ REMAFRZHFR

HPREZ IR WMERFRL  REXRECHBREA SN TF
FEHE_FR AREXIHENRALHIFLMBIT S 5 0 REENITIE
HAA - REE LS 2 HEBA XA RFRIAE > ETR R He b 535 K8 XA
Rz Ay aE (1) REANBIEAZRELREAT AN (2) REH
NHERECHREZEMATRFELRMERIG ; (3) RERT EWTHEMA -

(1) RERANRBRIEAZREETELT AKX

“Rule 56(c) of the Federal Rules of Civil Procedure.
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14738 "#% ¥ & , (LIGHT BLUE) ?

BREZZBEECHR I HE—CEIEOHR  RENTHFGREEL
BEAAE B o RE /LR E CHAREAF M > Rt LR E & iE
MR4E7 & % (Pantone scale) 15% 8 & E 2 N - 442 PRO TEAM ¥ &42
e Al ALEEREZA -

QREZREEHRATAKY

BEFROAAATDRERE SHIZA —GFARZEMBR - KIE
2R EAZE (Lanham Act > B4k ) 2R T > WA HXFE ~ 44 -
AR B E - RABESX R RESHPFAZMERA ML UL HI5E
ERZHoh AT SBEES  AFRHRZIMEE MERLEMHER
EME L o AR B AR S ERIN G N — AR FQualitex Co. v. Jacobson
Prods. Co™®— % ¥ %7 RBEAFHOLAAAHEN  LAHE-E A
H o HNGBACEATRZER > B RMWAZEE -

(a) zhsett (Functionality )

BAREZHE B AN B REEE X R EMATERF » Mk
MEIEIR B AR R AR KA R H IS A A S Ae ke B Sh oM R A
EWIRF o RW o eI EhREMN R RN E G L RAE > 2 =18
BIRAR T R AT o £ —BRRRARETIE > R —B MR AZH S Z
R REBHAART RS FHIHRIRARDLEAMEES > A
FhFett o B —AARRZRAAE > — B LI BRZHMMEER » R iFE
R FH IR FERARMZBAEARF BN B LA BRAEA AN - M

514 U.S. 159, 163, 115 S. Ct. 1300, 1303,131 L. Ed. 2d 248 (1995).
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FIETE B AR RME BRI - %W BB 0 B
P AR R AR R 2 AR

HRIRZ RARRR A RIFWEFR B GFERBE RECA—BART
e A2 EFSR AR EENER ARE e AW ER
WEGTEARKNE  RUEHNREECLFTEHAHRRE S  MAFETL
WFEFAE RILRBEBABRARAEZ -

(b) % =& % (secondary meaning )

Fo_BANGEHEEHNELER L E S MR R o BE
AE_ERMEH  RELAFARIHNREGHN 0 FHREKES
BRA B DX RBAAEE - b0 REHAFTALE -8 R X BIFH
2o TR ERAAR BN E &N TS -

HHHNBER R E BRI A S R FH o b0 ERR
B o RBAALEFRBGGBHER T THELART SN ELETCRFRHKRE
Eediieh RLETRAFEZLE LB ZAECAF THES ki
o HATHIL—PAR > KIRRAMAFEHAER > BILFF AR -
Yk R ETUREM > KRR B LA RE SN EFTREECRE
feh o AMmAEERREZRE &L RALL KRR A L— ETRARZ U
RIRIETT AR R F A B Z o

(2) REHNZRE EHRZEMAT B F kM BT

B ¥F #R B AT T AR R M M AT o BAAH 0 LB RSN FHEHNHE
B2 BB R4 B EB % USPTO- R4 5k w2 b AR &
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FRAHBETEEE MBLSARERRZE—HE > MA—HNRETF
EMZAT— A - HEX—EBEREERIFLREAREMFBACE RS
W o R PHREAEFLRERR LR RE G Res o L4544
BREREMAZEMZER  NREHFRE0RE YA _REHTE
R RE B RE ENBEleA L - RibigERs 0 R4 £® USPTO #
HEFAMN T EEH AR X FRARB —FATL
B LPHeFFT L FI-

(3) BRERLT EMATIEMEF

BWATIEMRF 7 A X BB B AR E M B AR RS ¥ &K (trade dress)
REZHFFS - BERRE STHEMA IR S LAFR (1)
HPNEEA R ERGEBAAERL  (2) RBLEAHRIEH S B (3) #
HEELERFENRE - sb—HBARERABML » LAFKEF EHEL
ﬁﬁﬁﬁ‘}\ﬁié/} ra;'i‘ o

AMBEMMRE > FRBH EFRERS T —REEREREALR
AR A > TEHR & do & BB ko B TR ) EIRP AT AT o
AEY FERAT EMATRAF AR BB > IR L B4 E B
R RARE RS ESL  LHAREXAECHE » BbEL UK E
—AHIEHEH & H PRO TEAM ¥ &Ml - B4 —LAAF
ZA=+Z28A=000FmAmB FHEFRERE > SHRERSE
LIGHT BLUE TOURNA GRIP # 4% 2 AT & J& T 421k © # &7 B R & F 4
stk > a4 IR E £ PRO TEAM E & #fes > RbREN=00=%F
TA=—tABRETR  REBLEEIRAMAZFRRZOF > bk
B3 EMTRAMA R -

*Kason Industries v. Component Hardware Group, 120 F.3d 1199 (11th Cir. 1997).
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C-#MEMAARZIFR

HEHNEAXAAFRZINE  REwE (1) REXRE &HAT
FEF-_FBR Q) EREXRECHIZCRAER B R BREREES
Z AR BRRFRRBZE (3) REA MBI ERETHE 5 (4)
RAESHWATIEMF - A F —FERZBFREMTEMAN YIS oM
o AT HL 0 AL IR A R IW L E BRAZ PR -

(1) ;&% %Wz JE (likelihood of confusion )

WIELEBBH AL RS =+ 5@ 2R EITAREE LEA M
HEMBRAOAER - E DR AR MBAULARRZE - RIA

SRR E ARREMEE  EHRABLREIRERE 0 REL
B (1) AR EAEAMA S (2) HERZHREARELER S
B (3) HEXHRAERBEFRARBLER - MABLEHRRFRR
ZJE 0 BAERTIEE (1) REHRGBRE  (2) BE2mmbt; (3)
ez At (4) BRBHRBELZAMME S (5) #HEXEEB 5 (6) F
B LeRG -

1LREHARYRE

HEER AT INELTRGMEREREZRE &4 580
R e EEsm L X RERMAMAER L XRE EHAE » 47 Ko AR
TAREZHAR S RHMBRERARREAREE c KRR AMEEERAR
AERFE_ER—L MAFFLOFLGLE  AMFRHHEMERL

015 U.8.C. §1114.
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FEIRAMAG AR ER AL CESERGRH RS ZRURFAZHNRE
AR R o HHEERZRECHRAREZBERA A BLENE
ZE o

2. BARZ A

RIRAEF BT RALE B AR AERE - B ZHAR RO £ 0 G H
TR RS EE o MEETRAAREXHREREM 0 B AHHFIER
e B RIBE > BAKEZ RS E $42~ H# %" BABOLAT | #1" PRO
TEAM | &9 H4% > T HAHRA G ERB TR ET AR - ERARA » 4
fho APt A2 LARRA AL o RSB R X AT R4
Bl » AR AL AR X A EBNM - R Ead XFREZE5k -

3.7 o B R A Z A

ERWEE T HSREE LT BAASAL 0 B AR A R T R
MAER - HAREF > FmATS - BEL LEH - ERMEEIA TR
AR EE L L AKRBEA%E PRO TEAM Rie L A T £
B AR MR E 2 SRR o Bt — R R ey AT L o A AR
JR Ay e

4452 EHE

o RAEFHABRSERARSHREZIERRATHA OGRS HERAMD
BHRA % Bt —Hh P TRARUERRARR - RRET > KL%
RARAEEBRH R TREASEAHELGN Yy PEAZEDRRESX
AR RER X5k ARBETHERNHABGREHE L miTH > &
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BA5iERISB N L PRO TEAM #iesh - AR SEE X HE o 414
EFE o KRR XFREZETR -

MEEXR AMBEWBEFHMGOEANSE B SIEMER LA
BEREAE MRETRLZRFRA LW BHIIFHERFRAZE
By — A2 > H b0 FAER M AHFH S B R H R R -

0.7 A 3232 K 69813

BBLEZ oW ARFRABZENEELZET  BRSZEDA AN
& BN EF R H RIS BRTAF -

(2) #*1t

BENARE T & ERBEH B4R K ILE (Federal Trademark Dilution
Act > FTDA) V' 2 2%t » SR EFRMWZ AL - REwBER (1) £&

EemiRAZELHIE (2) %% A K PRO TEAM ¥ & ieh A E£R 5
2 HREEHEEL2IEL(3) BERCREZREEHZ  (4) AEHMN
H PRO TEAM 2 M2t A A E L2/ - #F FR2 e HARSE
ZRECHBRATEL  REARENER AT ERR ST KX -

Y
2=}

LREZREEHIZRTEL

FTDA Frigi » B2 L 42 - s RN 5 4 A2 2 Al > kIR i

M5 U.8.C. §1125(c).
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BB AEE BEREY  ERRAE REZREEHZRELEKRT S
FE L HRiEF FIDA prarfrx ¥ 2 MR eRE - B> BegaHT
FTDA > #1724 BRI A AREAR T ROIREEE o 6lho Z % HARAT
AAFRELEMAREBZAIEMTE LOER > FmAFTARF LR
Ao BRI I E L e TAR 0 JEIRH]H A& FTDA 9473 -

QHREZEBRIEA AT ERRERE EHEZZ R

GefEREZRE &AL BN FIDA iR ey 3 L iR nAFERT
AERBTAFET LR EL - REHILE KRR BEMEREAHFE
LayRAbE A EE B SR EEARAMHRR R L FE R
o Rk A > HEFERE > EARRLERAMNZEHE > BT L4
Fl> BREFEFRETHR LS R REZ BT MAE  t8FFT LY
FEf o RLFUEXH L2 -

RIFEEESH » FRENAREZF AT -

(1) AR £IRE I USPTO mBAFAZ M > LR B L 3 & &0
ATHRAEF Iy BEFEFT LY FIGFAE > AARALFEHAH L -

(2) AL EREGEZ Ry BEETFTLEOFHGFLE IR
F g H R o

(3) A MRERECHEATEA RN - RERFE_ER U
M

B 4% 2 LIGHT BLUE TOURNA GRIP {24 4 % PRO TEAM & & 42 {24
RERRARBZREENA  AMAET L FBFLAMEEF -
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ARERZFABMELTHRMAAAZE S RENAFT L F
A MAEETRAFHERAAEZFLK -

Ao HBAR Y o AT AT EHARM AR ERL 0 &5

Lty R BT a8 F— > R RMRATH B A KK
B E9ATR T Kk SURHEE KX RARKHA MY EL - R RA
Bo 20 — B BIMRZHRIE R A o R AR F A B 2
B ARA BE WE SRR AR AR - MAEFIETE R e R
W R > B S EE A LA AR o 05 R Hek L RAR
Z AR -

2. R ERAF AL EM AT e A 0 LBABAR SN HEFHNEE
{2 B RR A P ii4e 0 B & B YEgk USPTO o

B RERRBESIATHEMANI SR S5 LAFH (1) HRHEEHRE
SReYEAEA R S (2) RBLEAETE G B (3) HHKEERARE
WIRE - AMBRBEGABE > BHREEERERA THEAZHEY X
5k Bl 46 A2 H w9 5

G

4 FRBRREZIBERM  RELAFTRH (1) AHBZEAEAMA

(2) mEBZHREAHELER S B (3) HEXIHRARRFESR
FRRZE MAB AT ARARDZE  LBEXRTHER (1) BE
B RE C(2) AR (3) B famiE s (4) BRHREE
Fz itk (5) #EZER S (6) FF LyRF -
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SAKERBMARMME > RELARRA (1) EHRAZLHAR S (2) Kbz
ERGAERERRELZZ S (3) MELERREHRZKIL S (4) HEZ
AAREA AT X EZRA -
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1.2.1.2.
3M COMPANY, Plaintiff,
V.
INTERTAPE POLYMER GROUP, INC., CENTRAL PRODUCTS
COMPANY, and INTERTAPE POLYMER CORPORATION,

Defendants.

Civil No. 03-2651 (JRT/FLN)

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
MINNESOTA

423 F. Supp. 2d 958; 2006 U.S. Dist. LEXIS 17111

March 24, 2006, Decided

EILEED

%% 3M COMPANY (A F #i#%3M) B — At ERMLEREEE
£RBT - AR IM R REBTEBEFHELE 0 B A C T A5 09
RER GG R ER®E - 3M 73R — IANFE R LN LT 5
Pt ATRAGCBERLBEIN AR E AR LN -

B —HNJFA > 3M B A — K25 Shurtape HistaFa9 & &8
o UBaRAGBRIM B REE AR > BMEERE 3 Re9 UV st -
HWEFBD— AN FHBRILBEELRRB T K- ALO0FE A
M THEEATRANLRET AR -

40



M =R AEFARAURLEEHRFHEM AREFNHER

( United States Patent and Trademark Office » USPTO ) #— L /uNF+L A =

+ B EFZHREM (No. 2,176916) 4 A7 & 48 - 3M #7n
Shurtape & % — 3% %% Manco 32AL 272 » 5K 1% UAAu AR YIS o

—RARFEERIM A ESHE > S5 M RRIF—mHE
& 8RBT EMBARRA M 2N =0 0 =F A xBRLRFFR-

[ 42 B &l 4% ]

[ %% %4%]

(EB B HAZE)
%=+ —45(1)%

3Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
¥15U.8.C. §1114(1)(a)
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BEBE M A B2
(DfEfT Ao R &M AR B MA T 4T A BRARFIFDTRAERCH

GEMAGRERMEE - ERREO)RZER © BRIFTH AR KL

B AR A RABRIKE T A% BAT A 0 EMARFF REME T AA B

RAT R o

QPR ETAHT  FEMZENREL - HE - HHRBE BEAN
oIk LM AIRE > RARE MY » A EE > BEHEA
TR A LA RA - RAKEE -

(D) MR T A ER ~ 5§ ~ 15 B RBie B4 A NARAE ~ AR5 - PR
W aE A BEXRESL mAGHBELZER > REBRE
MELFEAMERANE HRBSEMIRE RARE BRI 854 XE
Lo RARK S HBR RAELKEE -

%+ = #5(a)™

Remedies; infringement; innocent infringement by printers and publishers.
(1) Any person who shall, without the consent of the registrant -

(a)use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods or
services on or in connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply such
reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or in connection
with the sale, offering for sale, distribution, or advertising of goods or services on or in
connection with which such use is likely to cause confusion, or to cause mistake, or to deceive,
shall be liable in a civil action by the registrant for the remedies hereinafter provided. Under
subsection (b) hereof, the registrant shall not be entitled to recover profits or damages unless the
acts have been committed with knowledge that such imitation is intended to be used to cause
confusion, or to cause mistake, or to deceive.

#*15U.S.C. §1125
(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any container for goods,
uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any
false designation of origin, false or misleading description of fact, or false or misleading
representation of fact, which -

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by another
person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities,
or geographic origin of his or her or another person's goods, services, or commercial
activities, shall be liable in a civil action by any person who believes that he or she is or is
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RFIFN
(DARA AW ¥ B > WARAT 7 50 RS £ SOMEAT 27 & 5 35 L A% AR AT
XF~BALHE L RLHE TR BRRAB AKX RIEMEHR
EWAEZEAT HETARTRIASBRZIRARYET AR E R3]
ABBZRE > MARTIEL > SRARARLERZHERA RZAE
Ex R ARARERFFRD
(A)A 5 ANH %48 A AL AT Z Bl 45 & A IR ~ SRR B RKEATA
RAEAHER & - RBERARFLHEFTH IR EME LRF
RRERMKETE > RBERLGEBIEALT R E > R
BB ERLE R TS T HHHERG RICAZHT & IR RARF
ZHETHZHE B RERREATE IR
Q) A B (D)BGERAHEZ TN B EZRE—MN - HEHAE > REH
RFEM M B AEZ IR BB o AT R EpT B - T ARBEA R
$1IE R BUF MR 2 B B R Ak N R LB N FAREZHE o

[RE52]

of

R ZE#k USPTO M BRAF 4 A% s H 2
EMEAT EA AT
EHRATEAF_ERY
MALFAL S R EHRFHRAEFN G ?
BRARTERTRA?

B RWATR L AEA] ?
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. RAE

[ Fix5k]

likely to be damaged by such act.

(2) As used in this subsection, the term "any person" includes any State, instrumentality of a State
or employee of a State or instrumentality of a State acting in his or her official capacity. Any
State, and any such instrumentality, officer, or employee, shall be subject to the provisions of
this chapter in the same manner and to the same extent as any nongovernmental entity.
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1.8 4 & % B ¥k USPTO i B4F 7 A2 22 Mt

HEXR REARGMYSF PR LA E S RB AT LA T
HHebE R | REFLRES AT LO AT REZAREECR T -

HERIBBEAALE LS L EINB TR LGN T ARAES
BEEHZ Ny AMmEIKECHZELASE

1-
1=}

)

c'm\t*

3. REZECHBRATEALE_ER

HEER-—MAFBZIHZECAIMYE P LRE  TAREF
REZT ~HEEAL - REEBEBHEA > RLERREEEHR
B

A EIR M FFER B HAREM Y AME B 402 B 49 (informational
purposes ) > 12 3M A X R E A EREIF LB ELEBT - EEHRAE
BIMAE-—RANFCHREXITAL BSHEHELE BT BMRBARSE
RAZRZTRAGER - KAm M #HBELEIHEEMBATHERRLA
T4 B MARLELEZRERPLEHLEE BT > A 3M TG4tk
P o

\
X\

[:2d)
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BEMBAEEERRBTIEEHEMH  HERUERTLESE
B RHWEREABABHABRERARGEN LB EZHREE - KL
B AR EF] %> o 4% Intertape Polymer Group, Inc. ~ Intertape Polymer Corp.
% Central Products Company ( 34 F 445 IPG /X 3] ) 44 & ¥ 5 & 48 3 5 o) &
RBT - ERBFE > REZHEDHEER USPTO mE4F > B3
BIZEA e R RELEfRE - EHDRERE X ERIGF KRG
A A% (summary judgment ) ; /& 4 R #75h fE M 64 B 28 A 3 #k USPTO
i BAT 7 AR 2 69 3% 2035 K AR X H ok -

HIREP R R BRI AT 0T

A~ AT X H 2 FI BT R

HXHADEANCEFTLFLEAEZES  ERBERAFIR -
FERAERIRERETHXFAZFREG  BEEMFREZIMAEFT A
ERAAAGFR  FAEERBAERGFT MGEHEAAMER > 80k
FEdF A H) o

B - B ## USPTO mHR4F %1%

JB 2 ik 4 35 4% B Y #k USPTO i B4 7 A% 32 i 3 JE T #6044 — % -
FRAXH R BAREER RELALEMPF FHELECRRER
AL TEEYMCRER o RFTLREETHESAFREEH
ERTEEBT -

*Trademark infringement under 15 U.S.C. § 1114 and Minnesota common law, unfair competition
under 15 U.S.C. § 1125(a), dilution under 15 U.S.C. § 1115(c) and Minn. Stat. § 333.285, and unjust
enrichment.
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B ERIFMRBUF M MAT WS A AR E > LBER (1) ¥YHERFARE
BOFEE B (2) BHEKRNER - MAFE T RRRA - 445 REHMD
USPTO &R A AT e B 12k SRR EEBECEBRBFATIS LA
"EHMeER  HERMFT LA T YA LA EEREELR
o AR ALPFERAEBARE - LRE M REBHEEALTHFLD
mmFEAEESL 85%FE 93% > RibEdks aRBEEE > BARL LS
FHHERALECERBT  ARSEREREEBLUNEARLA
B ER HWERAAMENIL— %8 T&FFT L FBEE Bt
RFRE B KFIRGFR -

C~ et

ho R = HIMRAZH AR A R B TR T R OB HAEH &
ZEARBE R BES > T AP R A 0 RIS R R
Mz BERA S RZBSLMREA N - X —EFT W
A > Je FI BT R AR

BEWMEAERY » o REMHIEME R REN 0 7T SUE R A AR
MmEAT B RBRABER > MASHAREAGREER - sbsh BATA
M w38 & 4% (color code) > PRIk A rastitF 416 A %A AR O RA
BF o AR T HARERE c Ao HBAEERANHSE RWEANE
MmT TRBERF  BMEFBACEAAEME R AL T IMayESL
PAR O RN BSb L ABRRZAE AR B Ee » SEHH L —3K
R 0 SL B MAR SRR R SRR

ERDVBHENEROBAL MAFETLOFREE - F— HER
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BEFABEAE SR EINB TR LI RN MEEEFET LY
ERm g IEEATRAEBENMEBERS  HeHRAE
ApfetEm AR ey c R HECRT e ER TR LRI
BEXHEFRARATZ - F = HERBEBHABBZALEEZBLAF RS
o HATCEZRAEHY -y BEZLREREERFLERAZE EH
HEORRAZRESY HABRERBAEHBRYEILABEAF NN 2
Jo REMEHFH FERAZACHETRZYRAN BWRAZACEAY
fetE MR TARE - RbEF T MA FHFL

S

D-Z-_%%

HEHNRE M ERYFREAXA A RAEREZEECHRERE
BE_ZEZ BREK BOWSAEGEA R CGER®AHNM®L) > B
b BBIFE B RBFETHRE L2 RE - AEAE _FERZRIF
BARE R ALBEY > RaFE A ANASER L L mE—&
ABBE B TAFZHIZATR L RBABLELE > MBMAT LHEER o £F|
B — M B RATBRAE—ER AL ZOHAGHENRA HEHERAE -
AT -SHEBBA - HELRRANERER | F R 2R E N4
FEMA BFEABGXHAREZ -

B % 3M ) & & 42 CEBRAF I AZEM > B b BB A B A A%
TBP BT = F & 0 AT HL 3R 0 LA RS IR A B AR
WM ERBNEROGEBE > HNAZROET - HEX AL - RE2R%E
HEEH —BARE LR ZELE M B Smaias  EHiRARD
P o 3M N E FHILRE RE - ZRAAMN BB AT T L F 5
4 BILRAFBRAFHR -
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E-~#t~- AEBF - FERS
HEAERIES AERFRAAEHNZHERE FHFEREXHE - FH
Sb=MB X7k 0 AT A BFAZZ AN - MARATE M 0 ERTE > 3M 2
EoELTOEHRIMNRCRGFE_EZ  MASFTET LY FRGE
ML LU HFl B2 -

F - ;72 R & (estoppel by acquiescence )

HEER M PSS E SRR FE &R IR AR 0 Bt

BAZRTRAIGER -  IHAZZ RN T R T ER T R A MK
RE > BAHEAAE AR TR TR SR EHITE - RkRAALEA ST
Ty FEGAe RAHNIMATRERESSGELECB S AAERY

B 0 RsbAfRiE@E ARG FK -

G~ BWATHEAA

A XK 3M BT R A o BREREMATEHMEF] - L LIAEA
3M e rE d Bt AL TR MBI R A RGBT BaeteRmT "
#7112 £ & A (progressive encroachment doctrine ) | 2% » JRBP £ & 4
T LA EHR PERAHE RN  RIFRREFEAHRE
F AL

NS SRR AAF T LY FRAEESF - 5 — #E (X7 F)
E—HAAOFRreHBSEE B RET  TAERBET M figs2 8
ERTRNRFEATENRE  BARRESATHAOERGERELY
e AR IM NGB EBTZHFRHIESIL o M A M 2 FE
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ERRACIRNY  NABERAEE > HIbERIELE S E X HAGFLR -

REATE  SHIRHR AR ZHHRBE (1) # MRS ERA MR M
JEsEk USPTO i » kMR usr LI XA heysd K - (2) AR 44
NI S 25K AREE LG XA RFK - (3) FHAERXHARZ
FROHFURE -
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AEXIZRARKSE I F R A2y EFEMAFF LN F
A MAEETRAFHEAAAEZFEK -

Ay HBAR Y o AT ST EHARM AR ERL 0 &5

1&3&?%*%#% A%@%%%ﬁ;?ﬁk USPTO lﬁﬁ?‘?‘%ﬂﬁ'ﬂﬂ‘ﬂ%—, ig&g’?ﬁkﬁ?—?‘%ﬁﬂﬂ‘
ARSI AR (1) PENAEBOFR L (2) A
HHEHeER -

QABERTEARDRMEZPAAL kRN AE  BEEMEEARAS R R
HAETE R > T GERZARBMELAT S RRBER
mAFEHRERREER - BATAMLEEES (color code) » P&
AR FHEERALBACHAEORADD > NFR T HAZH 1R
#omm o FBAEEANELL  MERAYWBNMTTREERSF R
AL 4528 & B A HhheE -

3HAR R RT  RERT ST EMRAGRT TR T ZHRER

A (progressive encroachment doctrine ) | ¥ » NP EXREATH L
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1.2.2.1.
LIBERTEL GROEP BV

V.

BENELUX-MERKENBUREAU

Case C-104/01

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

[2004] Ch 83

HEARING-DATES: 30 April, November 2002, 6 May 2003
6 May 2003

EILEED|

BREBTHZEREH W —HUANFAAT LtEOHETLLER
2 £ (BENELUX-MERKENBUREAU ) #3500 T4 &, | 2 A 42 > 15/
PEREH L BRRA c EFFEET > REMEM B EORIBHEA  RA
WAMEE N Torange | F#k > R SEIETEEE 445 (colour code) °

BER— AN EFAANY TR EB AR L EHEREA B M
FHEMEEBREENEZ(D@QIRAE  RbFERLEMmTF - R
AT RR O EREREMBEETFE c RBALERRELE N GZ
ZWHRE > REHIERE LN MR —RANFHRE - REBGEENFE
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EHBRESERGBIE P R ERAZE S N2 =(1)(@) > TREp
BREEFAZE RO A (DOD)Z R REZEF A BEEMNERE—#
¥ 8y ik & (preliminary ruling ) » &,3%

A-BIEXAHBERBREHZTE—HE  FFTAEAEARIEMFORBHZE
Al =R (D)2 T ?

B~dwost o Al (a) BATHEFEAT  B—BawBEm#N®? (b) ik
HIEMHE A7 R E 6 ob RF L R TS SEmE AR (4
EAEHE) W b RIRFEH TR E] ?

Cr-A¥ErE—BAEe MM REREENFTEANAE > FlhohIE
RIRAZ I, ?

D £ZEHAZBINMEEHFESRMHAZERE =D)AL Tk
E 412 5 (Benelux Trade Marks Office ) & & &3k A 8 £ 04 32 35 Ao 2L
FIEF > RLBARMBEETRER AL F > GIELHARZAER BRAER T

XFE?

[ %#%44]
(g’

%z mfg C(1)*®
R —EERZITEXIAERS BREE—UEREE  LAEZHEECER

First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

3"The Paris Convention for the Protection of Industrial Property of 20, March 1883, as last revised at
Stockholm on 14 July 1967.

*Article 6 quinquies C(1): In determining whether a mark is eligible for protection, all the factual
circumstances must be taken into consideration, particularly the length of time the mark has been in

use.
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Z BrE &4 -

(erag A Ea>)

# = 5 (1)(0)&(c)™

1B 42 3E M 2R, 48 2L

LBAZH FoIBEME  BIEGLEM > do C3EME Bk e 4 4 Bk

(b) AR R B 3 A 4

OMEBEIGHELERRIETHL2BE - BT H%F - B~ BE
WA AR - B B SURF IR - R AT 5 ARG 2 A U R
#

DFREEEERTETTORLEE RESEACTAAR S IBH 242
WRIETAT AR o

%= 153"

1B 48 31 2 & 2L

3ARIEH —AD) ~ (o)~ (DREXHAR > ZHAHAR T F B AT b2 A mIRAF
WAME > RBIERLEMRET L B - ET ¢ B BAF T A iRl
A P AR R A M 2 BRAT AR 7 SE 0 9 3 2 4k SR 2 o

*First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

Article 3
Grounds for refusal or invalidity
1. he following shall not be registered or if registered shall be liable to be declared invalid:

(b) trade marks which are devoid of any distinctive character;

(c) trade marks which consist exclusively of signs or indications which may serve, in trade, to
designate the kind, quality, quantity, intended purpose, value, geographical origin, or the time
of production of the goods or of rendering of the service, or other characteristics of the goods or
service;

 Article 3
Grounds for refusal or invalidity
3.A trade mark shall not be refused registration or be declared invalid in accordance with paragraph

1 (b), (¢) or (d) if, before the date of application for registration and following the use which has

been made of it, it has acquired a distinctive character. Any Member State may in addition provide

that this provision shall also apply where the distinctive character was acquired after the date of
application for registration or after the date of registration.
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1M EARER T AARZERAME BEMAARHZLBAKRERE
MAR Hi@fRFER :
(AMEAT 48 Bl 7> 3% 32 M AR » 30 4E A PSRBT oo SRS AT 3
(DYEAT 48 ] s AR 42 M P AR > 3 4E A A48 F) SR o0 SR Ay 0 B
RSN FRRAFZEZARR ) G TR IR -

[RE52]

LAABT R —BRE X MA M REBL EAFERGHE?

QAR REHBARBAEHZE—FAE 5 EAES T H b RF B8
& BRA AR R F RN RE ? hosk > AIEATHREELT @ B—
2R G4 Bl 7

3w B8 K3 Mg Al K 2 69 50 RARFS L & T AF 348 A 7445 2 (2R
PHRAEE) MR AEARE ?

4AFEEBRBRAMETHFERBBARENF ZFDOZREEF  FTLE
W42 B (Benelux Trade Marks Office ) & & #% A 3 % 6932 35 Ao LA H| B » 2
SADBEREFER AL 2 I ZHARZERBER T E?

[:2 &)

*“Article 5

Rights conferred by a trade mark

1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a)any sign which is identical with the trade mark in relation to goods or services which are identical
with those for which the trade mark is registered;

(b)any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood
of confusion on the part of the public, which includes the likelihood of association between the

sign and the trade mark.
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BROMATRH NI MR SRR RENMAE  SAELE2E 74 0 RIF
BREEAARANE GIAL BAeAY (BEMAELAZIRRE) AFHFKE
45 R b RIRFS BB AL ? RIFEREHARER S S RE BREAY
REFEAEZ?HIL > RNEARRE > BEAGLBERSTIH=E%
o ETEARBERARER LAE AR (1) LAA—EERK (sign) ;
(2) FZAZT LUB X &ow 5 (3) %R ML AR Y H 5 IR 2 RR ™
A Z T A8 B R o

HETHRBERARE O BN E IR RAF > I
D H e F

A~EHBE-—REIBHINRE  REBLEFLAREAGHR?

EFETERBAE AT EHERARRAN R LBARF 2R HATHEA —
AX GG ] 35 T oL ALK G AN BAE R o ARIFIETTOIEET > SATLAE 6 F T & 7T XA
PR RBRGEE > BAEHEREE RS LA AEMEHIRN > LA
WA ARRZILGREE - EREPAAHENEMAR  £2H LETE
MEHZEENT  AMGIEEASGERREIEZ—RHESL - BEHN &K
RKHEmz > e BHBRAENZARG > BARDAUBEEAZEFAT B
E Rl R > R R340 6928 &2 A A& 7 7 &b R RIR G ThAE ° TE%
e B IR o

WEBBARERNE BARDZR T T HREAENETH & RRT
—HEtbAE o TR BP AU A R BT NEREM AR A SR b &R A S {23k
BAR T AE AR H > BA 3 2 3B oy M 2 B IR 32 A E = AR(D(OZRE - 7k
TR AT) AL RN EF A B 6 0 B b A8 B B 5 SRS 4 1 a9 AR
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REM > BARGLAF B BER TR o R SR AN ol fe
B> BIERG T AFER - REBOBE ETARNTRFHELMER
B REERHGZ—FTARBAEERFELZUNBER - RanAHEEY
B RAEEHRMERE > UBACEMARFET LERRBLEROH S -
MIB A B 5 & o Bk > FR$IZE & AF A AR EM G T AR RN A LA 5
z % HIFEFREE -

Bk > £HBTERE T A BB MAFE A TR B2 K3
HNE RN EFLRREORXGE A RANEZRFTEIARE
8 R o

B-#BEXRABRREBZIE—RE » FFAESTH & LML 487
HRFERUARERNE=ZHOOZRE? o AETHEFALT
A Xy T RCER VL e

BARG — AR L > T B R AR EERE S JRF
B IR 0 REHL AR IR B T S AR AR & R > MR @ AR A AT REE o
Rbf+ EFELELATARTHRFEARBREAZOEFTIER > LEAEH
R E R Fa o

AMABB R AT o # 0 BHARBEA SRR EEX —RHE
Ho)B K ARE c REFBEREXFREATMBLBH LG RR > 2LEH
BAETLIMNRZ —IYHER > IR EAREE - EXAREREBELAHZEE
RXFHEATRHBAECAGRREFTLARR > ALBEASFERELA
AL o

BmeRGREFERMBABANE > L EEAGY  BRIELEG I E
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o Blam G E R AEEO B L RBEORERFETARY - AR THE
JEFEHE - R GEAERY B XFOREHAZERNE =4&Db)ZHR
R — B A A 2 TREHERAMASE ZHEQ)Z HWAIER
o RLEFHRMAEFTEN  BREMBRAERHEZ -

F b ¥R B Z RS 6B & R & L T AFE4F W b R Fs B Ak
Bl SRBEE B AR A E ZAO)ARE =GR > LR g T
AR KRR ~ REMEILE B HEIFE T ~ AW~ BB
BB XERTH AZRAFHECEIEEEIBRENRAMSSHHE
#o BERTURGURREE T ERYIEL A2 - MAEMBARGEEY
@ ZBAR AT AR S SR & RR

CrwZRAEMERARRENH XML > 56 AEMER L
(RB2HER) BRIBBAALR ?

WREBATHE AT » MR EART M FRREHIERANRKENH
SR IRTE  RAE AN R RN SRR HELERAT R
Bl - AR AT HIN A EF B ERR GRS MARRT -

D AEEHRBIRATHEAOKBAIRENE =ZHFOOG)ZREH L
K %425 (Benelux Trade Marks Office) R Z R KA S YRR ok
Hbi > KLARBEXRBERwRLE  CHESIHERIEAREAS
RE?

bh ABREEAZENNTE By CRR A ERYE
PO Nz E D BEAZHAENELBHFAEELRANNZIAE - ME
RN FERNZmEC)E AR — KN EATIREG  BREXE—UFTR
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B LERHARCEE ARk -

ER o AW FWAEEME > BEAYFE PO TLEAGE LR
MRFE AR o Rkl F EHARBAMERT » B34 2/ D RRFF 0 AR
AR R RG340 - EEMMASF L0 > AR B X ERFEAEE
RAF > MARE AT REH o A H B > B EUZHEZE R E M L E
L OHAHRERGER - Bbst#b— A 2R AT EHARR
B BEZRBERELN T EXEN R ALZARERNE
o RAwLREREZ ©

Wb BRMETREHN TR SRR E 2 A F Bk

1 A
2 Ay .

(1) 42208728 & 2 5 B A A2 6 W50 Ve T A3 4 2 T AR BF > B4 5 B #Hd
AR S SRA GRS E 0 R RABAFTELIARENR
# -

(2) e i k@B R MBR B A EERGY > RIFAGISHE
o AL E AR H b RIRF A BB A IEF A IRE) > ABB T 352 JF
TR AW HiERERNT BIERFSREAEIE S FE =FK)O)H—H
B A3 > 12T AE 2 R A T A A R = ARQG) A R -

(3) FimAT KR REH & RIRFF » Ak AP T R4 58
W b RRF 0 M A AT BAEANE 0 AR T EHN AL B RT

R MR 0 MAT AR o

(4) 2ZHHMABRE ML RN BHF > RERI LW EHRIFALGE
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RIE > MARAEETRER mA A LE X ZHZERGERL -
(7471

ARGERABEHBRZIBIAA - RMEARR S BEAFAE
1B R EA WA > R ERRRY 4B EERS BIEA SR HZS
A% = 45 (1)(b) 7> — B 45 Bp B3k ] > 2T AE R 4B B M 4F A 5 =15 (3)
Z AR o BIF AR HARER F =)D A F = 45C) a3 5] R
0 RATTUARE R G ~ MEAEey ~ TR ~ B H BT ey ~ TTILARE - HF
AWy~ BEAHE X & o

A H| i 28 & X & AR BAGBIEFIELBZRE > AL ED
NERBEAARNERSLRRGHR FH > L —RANBRET €23
MR > TPRPARAF A AR A 0y os B X BRE -

G
™

—

¥
)

.H
B%
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1.2.2.2.
KWS Saat AG

V.
Office for Harmonisation in the Internal Market (Trade Marks and

Designs) (OHIM)

Case C-447/02 P

Court of Justice of the European Communities

European Court reports 2004 Page 1-10107
2004 ECJ CELEX LEXIS 495; 2004 ECR 1-10107

December 11, 2002
October 21, 2004

EILEED

& KWS B —1EB N8 w— R ANFZA+ BN EiEs

( Office for Harmonisation in the Internal Market (Trade Marks and

Designs) > AT fi#% OHIM) X "4 & | ¥ HHAREM A NRI N E
EM AL B R #8358 (Nice Agreement of 15 June 1957 concerning the
International Classification of Goods and Services for the Purposes of the
Registrationof Marks ) 2 % 748~ % 11 $8~ £ 31 $AR F A2 a2z fE F IR 32
R R TFRRRAE > RE > BE - ANRBHE S MO BB AH £
BB F A - W OHIM % — A A 3B 5 & BRI R4 5

BCouncil Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L

11, p.1.
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EEDO)ZBAERE  BREEFH - RERRFBARA LR B EREE
ZEERE o

BE KWS n=00 0FLREgRMER > FREBRERREHZGE
Bl % R0~ RBEFE T = F Tk RAE RN E —F AR
Wh HNEMELERSMERE T F 11 BEAE 3 BxHL 0 2
EAEATMAZEAH M E EIE D Ray 0 B bAa b KR &L LB B AR 1R
Wk B SHRR  MAERNE 42 R 0 A8 MR R RNAT SO H R
oo KWS #HIARE LY ERBE TFTREREBRELFHENEY 5 #
£ R ERBE L

CELNEE:D |
[KWS SAATAG (JE R ZEFHZH12) )
KWS
the future E
F— &Y
[ %#:545]

(BB B A2 A 90
% (1))

*Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.

® Article 7
Absolute grounds for refusal
1. The following shall not be registered:
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R BHFG
(WA FHBEHZ—F » RIFEMm:
(b) MR R EBAEZ AN -

% 4E(3)%

ERZBHESR

O ES AT EL L AL AR Y SRRl TRt A E a2 S
Rl % (1)3R(b) » (0) & (d)#%

[RE52]

FErE - AT EHHEERNME  EFEREAAEXT - FREH
He T RE 7h AT A ] By ] ETAR 7

[ Rt x3k]

BE KWS X5k B8 — A& =5 BHAHARMA Moy - BIRA &
XF >~ FRF AR EHARA R A BTARE > MR BRI R TR
- BEERFNTREL ZATAE AT RAREER BRRIERR > ™
REFEABEFARLE ARG ALBEMRBoR T RIR - SRR H
FREZFERARFBRERBERR  HERAFEFTUE G ILERFEE
89 B3R B L0 R B RIRGY T 50 o LR R ER A H BRI -

[:2d )

*Article 7
Absolute grounds for refusal
3. Paragraph 1 (b), (c) and (d) shall not apply if the trade mark has become distinctive in relation to
the goods or services for which registration is requested in consequence of the use which has been
made of it.
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¥R ERE > OHIM X3k > R4 KWS ji$ 28 & 4R 32 M4 A A4
BWRA Iy FETRE - R4 KWS Al Hweh £ 355 FifeyEd
€45 1 (1) OHIM Z RERBE AR LB F t T wik(DEHFEF T IR S
(2) BEATFRENMEA (3) F—FXRA OHIM £ B €32 R
FRRAIP B ey &2 F5 5 (4) R ARARB] 5 EAR(D(b) A B3R - L P
PLARGRARAE M A B RS B AR B AR (D (b)) 3R B4R 6930 5 B b g
BEEE A B A e

AEF  HELMMARTEIIFEXZHSIBBHRR  MELTEH
KERSRAEIE B 909 A - Bl IE R EATARIR -

KWS X5RE —FAMRAT I ARNAEAR (1) HEAGHARKA
R FAGARTE S (2) HAE > AP B AR YRR AEOEE
BEHF S (3) HNARMAAR AT -

LIRERRRIR A 0 AWM FIETARE L 0 B —FIRTRR AR AR
1] % £ 4 (1)(b) 3 K AF R Bl A AE 0 A% Av A B 5 AR A8 Bl R B 6938 40 2 28
EHIRN RN EAXFRAFRBZOES T BIRLAME > b7 EFE
RAE - —BRAFEERBXTF FRMAELRRoBmLRE  BEBEECH
BABAEBIIRZ oL > AIRZRAEE - REEAT ZAH
WA EARBEARGHE CHEQZRE EhERAAZ - MBELRY
REMER T AR RRIKBAGE > RIFEGIGER > Hlho G &R
GEAROH RRRGORERLEFT AR BT SAFEFTHELNE
2

SHAERSE KWS ¥ FERREMEANBRY>FRE 7 8
1 SRH 31 B AE TR IR ~ TR RE - BE - fkai
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WGy 0 F—BERE A KWS 3 kR8I BH R R T 2B &8
RAD Ry o B E—F kBT AN A EBARRRR LR E AR R
BAeFIEZ R MmARAFHAET BEARAY M S RIRT AR B HI
Mo R E —F AT A S AR BMARAE F iE(Db) L > FaER -

Y Eoar o ERERENRE ERZE S 0 BT URE -

[347]

B EIRATR R A 0 A AR AR R M0 FIETAZ R b BB R AR AR
F k(DA REREGHARWRE 5 A fta KRR EHE
MR R RAEXF XA RPN RO EHT > AIRLKMAE - — ARG IE
BB XF -~ FRMAES AR Rk EEECHRGEN T BIBRZ
—3 ey B R ERAAER - AE RS RGSHERA ®EABA M > B
BIMER - BRI BERGN  WAEERS B RMHRINE > B AR R
B ECRQ)ZRT » EhERBHZ -

WREZEH AR RA > RERBELRNH LN > L&

SRS BAAEAE R BB A SRR RZAE AN RG> BBV R, o
L3 B A G4 A AT S b B R B3 M T R AT AR
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1.2.3.1
WOOLWORTHS LTD
V.

BP PLC (No 2)

70 IPR 25; [2006] AIPC 92-224; 2006 WL 2538685; [2006] FCAFC 132

FEDERAL COURT OF AUSTRALIA VICTORIA DISTRICT
REGISTRY

31 July, 1 August, 4 September 2006. Melbourne

EILEED

AEHEBPplc (A TFM#BP) B—A=0 %4 EXBEUELTIv
L BP FHMAEANE > FARNBABENREETRAZ — =454
UG EEW R FHAZ - B —REWFA » BP Hb U ZHRNR
Mg PR - BP B —AEQFRABSK—ADHInibb oy ER_/D R
E—AMNBF+ A 2RMER 1356 Z BP hoibsb 3k A H ¥ a9 5MER S sb—
SN EREAREET -BP RERSEHB L AERES
FE it Ag Ak o

J& % Woolworths Ltd ( $A F f§ 4% Woolworths ) 7 — FLAu75 55 A A
AL EETS  E—HAAANFET—_RH B > EF 83 £ Woolworths Ao
s B HEER T ARG HELHE - =00 0F8r > &HE Woolworths
heih RS ERBETIGEMHE R > BERABRTIGOHE > T HLE
ke Ra e -
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#E BP 9t M sk e AR AN Lo N RE
Woolworths $f 2 1242 £3% o £ T H M 7R 5 L BP X B R B n) 4R
2 B o AR E] o —F AR A 0 BP X B & HARGR Bt Bl A 8
M (ARRBAMW) 2FRERMEBRAFF —F & > FEMZ - REFRR
‘AL ERAREROS=MANLY ¢ (1) —FERUNFFEXHE
FREFAHBEENTEIERAETZREARE (2) BPIHEZZFAER
HaameE A mikPEEBARY > B—FARHEN BP REHELEE
+—1RO)EMZ AT ATAFR (3) BEFRAMEAR - L+ aRRA
BB E A % =25 A BRI B a0 e BRI AE 0 B SbAE R SL BE u A A o

[ 42 BA Bl 4% ]

[ %#%1%]

CGRmMEEEY)
Fwa+—#3) ~ (5)&6)"®

““TRADE MARKS ACT 1995.
*Sec. 41
Trade mark not distinguishing applicant's goods or services
(3) In deciding the question whether or not a trade mark is capable of distinguishing the designated
goods or services from the goods or services of other persons, the Registrar must first take into
account the extent to which the trade mark is inherently adapted to distinguish the designated
goods or services from the goods or services of other persons.
(5) If the Registrar finds that the trade mark is to some extent inherently adapted to distinguish the
designated goods or services from the goods or services of other persons but is unable to decide,
on that basis alone, that the trade mark is capable of so distinguishing the designated goods or

services:
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AE B ] F 3F AT o0 RRFS 89 TR AR
(3) R THAEAT R EH b IR LM AT 5 AR & 5 B
RGYPEIRARE 0 SEM B LR B A K TR AN BRSO E AR A
3HA RIS T & RIRF S A9 T & RIRF B B AR o
(5) wREMEETREZHARA — 2K LA A RAF1E B o0 R
T BAb N T & RIRFE B 3 B R 0 1240 TR AEAE AL B IR IR R R AR
ABERUAE 7T EH -
AMEEREZEATRE T LENEGHR > AZEN T REP
H & o A4S R S SR
a. T AR R 4G 33 A R & A48 T on RIRFF R
b FAH AR 69 4E A R BPASEA
CAEAT H AR R
B RIEMEEREFAMNICABRE, TRIAFEIHEEH &
RIZ AR AR R B AE $9 05 35 T 7 o IR B S A8 8 S R TS &
7 B R
CloRIEMERERETRAABRINXAEENIEEH & RIZHE
3R B R HEAE AT SR RS S A8 T oh RS & B B R

(a) the Registrar is to consider whether, because of the combined effect of the following:

(i) the extent to which the trade mark is inherently adapted to distinguish the designated goods
or services;

(ii) the use, or intended use, of the trade mark by the applicant;

(iii) any other circumstances;

the trade mark does or will distinguish the designated goods or services as being those of the

applicant; and

(b) if the Registrar is then satisfied that the trade mark does or will so distinguish the designated
goods or services--the trade mark is taken to be capable of distinguishing the applicant's goods
or services from the goods or services of other persons; and

(c) if the Registrar is not satisfied that the trade mark does or will so distinguish the designated
goods or services--the trade mark is taken not to be capable of distinguishing the applicant's
goods or services from the goods or services of other persons.

(6) If the Registrar finds that the trade mark is not to any extent inherently adapted to distinguish the
designated goods or services from the goods or services of other persons, the following provisions
apply:

(a) if the applicant establishes that, because of the extent to which the applicant has used the trade
mark before the filing date in respect of the application, it does distinguish the designated goods
or services as being those of the applicant--the trade mark is taken to be capable of
distinguishing the designated goods or services from the goods or services of other persons;

(b) in any other case--the trade mark is taken not to be capable of distinguishing the designated
goods or services from the goods or services of other persons.
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(6) ho R3EME TR E B2 LA LA KRBT H B RRB ALY
ok RBEEANFR > AITZIRCEA
A RFEFAETRECEY S AAERZALYRE  THLE
5T FFANE SRR > R L HARM R B KIE B & RIR
AN S RIRFE & A B R -
B HABAE LT > 3% AR 3R B R AEE 45 T o SURFS AL A 69 T oh
IR & B B R

[RE52]

Lk AT HATATEA ZBAR AT S P F M AR — 5 Al Fw
+—HORT ?
QHFEZ G OREEANRZ—H S ?

[ Rt 3R]

BAz ¥k BP AV HATAEAZEZ > 77A "BP2 P4k, 21T
W¥wlge BP F4, > BIFKkEHIR > 4848 BP SR E FHA&KE
T AHR 2 REDHREEZF O+ RO FFATR Bl Al ey &
o Rb—FRRABE BP 2B R CEAY LT S RIRGRRZ RARA % -

[:2d)

MFEBRESFO+ —HFOQZTRE » £RE AR LTE EHERI M
B BEAL EARLATEABARINEMAELRS P HFAZE SRR
KRR hoE o AIREMEG)ZARE > FERIZHEATRAERARERMEA »
B A RG] 3H AR B RIRTE RIRZ A - RN S TARE S
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W+ — G AGO)ZAE > R EEA FFO)ZHRE © %k (0)H%3F - R F
FARER > ARRAYFNCEFTFARA > LA REHN ¥ H ALK
AZHBREE > MARCHELT > AHALEEEAREH H SRR
o HNBAEMARZ M BRRRAFEZH X BbFALRAGER -
HRFEEE T QRO IR AFFEF X & E LR EH MA MM A
®% BP 2 s RF > ATORIF LR A R E B H P FaTE A B -
%— BP REHZBRGEFAHBRER S = —HKREHERBDLA
HERBzRE > AEREDZBTHET REABHFERR  #ER— T
BB AT o

—KAERWERATRATZB ARZAEFT—EEHNRAT AR B
2P @R ARG T b R RIR 0 B AR AR GME R o Rk FE L
BP #1nEBAEHARNERT  ALEREBREMBER AT EMER A
FEREBHSRRBHRR - MAeBBMRTE  LAZLTFAAAERZ
BASTEREMZI AR AEEST o AREREZ X5 BP £¥FHATAH
ERZEAE > A "BP2Fik BT AR P iw b & BP T4k, 0 HIF4k
GHAR > 44k BP YRR L PREAGEEARE iR EDHEEEw
+ — 1R (6) 4 ¥ FH AT By B R b ey A -

HNBEHZE AR AR ER W+ —ROZFH kg Meg”
Y REFE_EE: (1) ZBACEFTFETIHEL  TERATH
AATERZHE . (2) ZALRFHRFELENH SRR - LFRERF
BRI —BERE MR EFERZ M — R ER2E S 7 ARE BP
At 36 Z SN R A AR E > A2 A ik b e MR RIRITL— R AR > RA A
B c REBEAY  ABHALECE RFTER a4k B R T B M6y
A MIEBMARIEF W+ —1R(6) 0y AR - M B 48 BB A # BT 0 BP £ A

“Philmac Pty Ltd v Registrar of Trade Marks (2002) 126 FCR 525 at [71].
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DO ERFALBREY N MAFEHRREAT FEROZ RN

BAREF W+ — RO RIE  BEHEFFETAIEIHR > MIEH &R

BRFS SM 2, &L K B9 3F 5 o B BL AR TR ) & R 4 Woolworth A7 £ 3k » — &7k R
AXBPZHRCEABZER SRR KRR LARER R -

[347]

RN AR E A RARERN MR EREHEARINMERAE B R
BBEHT A Fr+ —150)ZER > B FHARER > AHELF
FATCETFAMLR - AR UER T FHARIMAZE SRR 1558
BT AEBP XBAHA  FEHBEABINBASE 8T & MRS
AEm+ —1R6)ZMT - REIRAA > BP A FFAMERZHR > B
EMZ AR LR - RLREFESEH W+ —15(0) B4 MEATEM -
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1.3.1.1.
Henkel KGaA
V.
Office for Harmonisation in the Internal Market (Trade Marks and

Designs) (OHIM).

Court of Justice of the European Communities
European Court reports 2004 Page 1-05089
2004 ECJ CELEX LEXIS 72; 2004 ECR 1-5089

November 26, 2001
April 29, 2004

EILEED|

H—tEFEF=A+EBR—HANF—AAB > R4 Henkel (Bp
E3RA 0 AT #8545 Henkel ) %R 842 5 (Office for Harmonisation in the
Internal Market (Trade Marks and Designs) » AT f§#%5 OHIM ) 4% i —# s 5%
MEGFHE  — L TOLRREERMEZARER 5 —1Hh
GEBA ke Ran R o B AR R R RN ) A S R AR B A

( the Nice Agreement of 15 June 1957 concerning the International
Classification of Goods and Services for the Purposes of the Registration of

Marks) % 3 fa2 B E$a ) -

OHIM #— A AAFB @ E M ¥ 35 FHRAZHARR B
M B Sb R AFFEM - OHIM % k37 % B & (the Board of Appeal of OHIM )

OCase T-335/99.
SCase T-336/99.
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TEIFR AR RAEZREERZERURENEE M T > L RAER UK
B3 SRR B — LRIk LB R 455 (unique) £ N AR E T Y
TEH % BABRZELEMBTAGOBKEIALL -

— LA SR J& > Henkel % B % — % 7% % (the Court of First Instance )
PRA AR 0 3 K HAH OHIM g9k 58 - BRM % — B AR A > REX 3L
B AR IS BR BARARG  E AR (D(0) AT B R Z WA > B ER
42 X5k o Henkel B ERAARAEZ L3 o

[ %% %4%]

(R gt B A2 45 9)7)
% v 45>

LB REHAZR LIEXAZE
EMREUAE»FEITLRSHIAZT > AR UEAMWESR > LEIxF
GAEEAML » %3t FH BT HRIWKRIEOE ST RALRRE

HAR ©

% £ #(1)(b)”

*2Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.

>*Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.

*Article 4
Signs of which a Community trade mark may consist
A Community trade mark may consist of any signs capable of being represented graphically,
particularly words, including personal names, designs, letters, numerals, the shape of goods or of
their packaging, provided that such signs are capable of distinguishing the goods or services of one
undertaking from those of other undertakings.

 Article 7
Absolute grounds for refusal
1. The following shall not be registered:
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ERZBHFH
(WA FHHEMZ—F » RIFEM:
(b) AR FBEAEZ M -

%153

Rz BHER

Bk HaRFH2HZCERMBLAEBRINME  w@FFEMEAE
A % (1)3(Db) > (OAWD)K -

[RE52]

AEZ FIAN IR M2 R E > Henkel N E3RIFHEFRE

aBZ o ad4E (1) AR EAMN (2) —BEEH2EE(3) %

B3R 2 BT o

[ Rt 3R]

A~ BRZEBHNH

1. Henkel = * 5k

Henkel 3k % — F AT FI BT AR AT B A BB 0T > 3R A 483200 F
ERE - HEREY > ERBAHETZFERGIINRATHEFAMERH R
AR > RAR AN Lo E RmLBER 7 bih 0 B —FEARZBARNR
RE B LB ERERSHGORR > MEREN EH A E B LD

% Article 7
Absolute grounds for refusal
3. Paragraph 1 (b), (c) and (d) shall not apply if the trade mark has become distinctive in relation to
the goods or services for which registration is requested in consequence of the use which has been

made of it.
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FEVRAFTaa R o AR MR AT E 09 BT - K BEN R B &2
& A H RS o Bl R AN — o 7 IR TR P BT R T Bl
Zug T W55 {4 Henkel — ZF ¥ 4L M 4 &7 e R Bl # &b o sb i # B
AT BRI M ERIHFZAH SRR LN RIFFERY -

=k > Henkel £7k F —F AR RBEHF T > Aoy aTRAEIL
AERRBRERNUKREBETI A BARYRAWREERBE AR ™
AERFALERGLERZEZFT  BRAAREIAIMN - R ERE—A
ARG ZH ¥ o Spaiia R ey A ik -

Henkel 345 th > AR A b e R B I 2 ko Bl R E B &6 Ak 81
BAGZRGER - ENMKeERE > L H S5 RIEH T B mAT
BEEEY KB AEM S EAZTHERFEMFEIFE—2FH
B WRZ ERBAEEHEEER - A4 BRAGHTAEAESEA
Rzl wRFELEFERLEHNBAECES IR GRREZ — T
24 meRepAuBLESNAd c ARG NER - xk BEA
BB BRB LB AKAE LS WAL FEM

2.0HIM =z * ik

OHIM RIZ % » F —FXRHNAZLZFHARARAFCREBRMEH F
EHRMO)ZHRFERF XA FREE - BAREZIRHZLS
MR B LA > HibE A KRB LBELEH S RRMEERE
%) o sbsh OHIM #3384 > 4ok — {8 7 &b 69 3L 38 SN2 75 5 BR B8 B AR AR 9] 5
EE(Db)ZARHE B &) > AlLZA A R A4 (original ) ~ 4549 (unusual ) ~
K AE & M 8y (arbitrary ) ; A M & i@ & ( commonplace ) ~ R 88 ¥ &Y

57Windsurfing Chiemsee 1999 ECR 1-2779 (Joined Cases C108/97 and C-109/97).
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(unremarkable ) ~ B 5 R a9k Lz a4 a4 A AR BEF A M -

R R R E R EZRBASEM > HHEEMET > A
kAR FIHRECERREKIBRATEMG R - R HEHF R
B RRABGKREARBEGARY @ TR GRL0E 5 & RRHIZR -

%4 > OHIM 324 » 3 — B kR A TAR g 2B Ep K A% ) B B3k A M 2
GE HAEEZ LA T AR H OHIM A B4R % & oA sk iE — 20
KEELATEEZGER - Ems2  OHIM BAREAF L EERZH
BeE NAARLLAOMK  BHURFAFLEM  BRIFRBeRER
ARG H Q)T > e d Rz A M A E s E e i
T

B & 8 B HHAF AR B R4 A 248 A 6944 B4 > OHIM 3% 4 Henkel
Prit ey &7k 0 AR BRI T 469 R 3 A8 & - 484 Henkel 3290 4o
THERB R T IGS EmRed  MAFTHEBRBERFLELRA
B MZGRARBETY BMRFEZR R ER &I - B - B 5
—HEBRENERE R AR ERE -

B —BAREZEE

1. Henkel = * 3k

Henkel X734 @ —RAGHXZXIERE eSO EEMAE R
Bl i B —FRROATIARY » BAAIEMEETESEEEH
B EAETHRAREARSELEREE - Henkel 324 » o RE A F2
BERAS  HEHFAEoEAMERSL > RMEHLHER T RGE
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Mo mB  AREREmAT LY ELEE HEERALLERTLLEY S
%> At —REAFSERBEIEZHESE Bt T XS0
Bl maitsd nREEIELYMERERT -

2.0HIM z * 3k

OHIM R X3k » F —F AR AXRAEZNHRMAR D GUAERAEEH
HE BAARBXARENEALZERARZERAOBTHES - B ALK
ERBERUAMEN T XS E > MmH EEAEROHE R BHRAT T O
BT B EEE AR KRGS A A ud  Rb—RH ey
PR BRERGIR R B EPTE A ETRE AR D4 -

C-HRBAMEREZ

1. Henkel = * 3k

Henkel 45 4% » § — B kR B R A AR A IR E Z 05 2L o L F) 5k -

Henkel £ kAR B M AT E BN EHE > BARKEMFFEFAZ

ho Jb  SF AT AR HA AR N A AR

2.0HIM z * i3k

OHIM B/ #:4% > BIETR AR LI o Au s H] ik - A H A BB ARE

Wi gy > AFHERIMAREABAIMN  MAZZHEET LAMK

#EEE e bR R Btk

[ &)
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REZRME (Bpik L3R A ) OHIM 3E 4 K 2 Henkel L8892 35 2
¥ 3% > Henkel R ARk M b 3F o A % 2 5 25 48 7 32 3% 9 AZ 38 %)t 2 38 % > Henkel
PEFREBEFRESAZ > &3 (1) BEZIRAME S (2) —RHEH
ZEE 5 (3) MARMAIMRE 2L - FRFERASHINES > oMo ¢

A~ BRZEBHNH

IRAF RS AR AR5 5 AR X IR 0 AT R & A T ob SRFS R IR AR
3 0 AE#k B X &~ (represented graphically ) 2 ° BPAFAE & 4% 5 sk X P
TRGEHT AW RREAE » RAF B ZGAMIRENHAR - Bk
R AmEERERNVRA LA E A S RA LIFEAHHRE -

R > — K ARUEE S BRI ARG B AR AR R RS
REF F A& ERZBAE - ZBARREE RS EH4 AIRE
A H R o HARKRA B F LRGN EZ B R LB R %R
BABRBEFEEAL » BRHILEAANHBEE - WAL
A g (1) HERPFEMREETLRBBSHEMZER (2) BHEAR
W38 %m0 PR AR BB EAFHRIRE T EASCEALBRETZ
— A EH -

F—FRRAERAECEDDOE RELFAFAZIE N T EHAFH
ERMZEERBBEUERE N Bk 2 ERMAR (ERXEFA/A
MHEE) 90k - At F—FERIARAELRER - I F—
FRTRAE & 0 AP BT SRS TR AR 3R B MR 0 AR A a9AR B L b AR T AR
Fl&y > mAE 8 A % H] B AR 2R 0t > A8 B R R EE 7 SLAE B AR 649 38 ko 70 45 S K
EBBABEE M AT b ARG 0 — 30y L SUF R R AR R T A IR
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IR BN IR > R RAEE c —MRABRIEAR B IBALZ B K
XFEEL T UH SR R R TR AT % RIR GG IEET 0 BB
EEALRBAZZ B EGRXFERREARE - RA T HRMEBERD
REBEA RS HDRRAHRER T HERANEEHGER - BebTH 0 F
— B RRABA Y AT LB Bk

% > Henkel 25k F —F AT A MARA AN EZHNES  BiAiEH M
AR E LSS AR H RG] F EDO)RAFHREMZ L
BEd > HHRENEIMESHNEEZ > MEREEHHUAXELAE AR
e Bk 4iEF —FRRBE LA BRI KNG L 2> TERER
TREZ T

4 EFF3l > Henkel A B AR A M2 X5k > B PRE -

B —&HRE2zxE

BEFE—BERGF R ARE R EmEEEERADFTAER S

—RHEEHNEB KRB EIERELEIARS L ARANE

B -Rob AMAEZELEREZIEIRNEIARE -

C-HRBAHMRAZZ G

WRIFLE—FFRZAMA > REZHRE &EFERMBRMELF &

(1)(b)A B33 M2 2 AF > B bR & P SAERT - 75 & 0 R A 413 HI B2l ) 1

Z BB mAFET c RRAAE —BERX LML 8EH > LA ML
FE BEFURE o
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4¢ b AR 0 b SRETR WA B Henkel (BB %~ E3fA) E3fZ £k -
QIR BAMRE - —RAEE L BERE - AHARRI R
TREEE B TURE » Mm#pisH—FRRZH & -

(57471

AEGARA W KEBEESZ I HE > L WA MEAE - RIFSRE
PR E v 2T 0 AEAT R A A b SR RRZ AR - A B X
ATE o BAEAER RARNSOMRKEARCREAL » AE LB A
PR & 0 AR o AR M 4E4E FF S BREE R4S 0] 56 Wik AT PR B X B 88 > R 2
REA FEE(Db)ATERZRA M - AIRRFEFH EOOGR &
Ko LAREBIHEZHRAGFTEFLMEA - bt Aty &
MER - HEEE (1) BARPFEATRE EE S IRB A
(2) AR FG R4 AR AR  GIELEZFHSRRETEA S
BRI EETZ—RHEH -

o PIBT LR RTAR 2 AU M 0 AR AR L e0R R 1 R4 B AR R ARl 8 0 12
B — kB3t R B2 B S X F e T A S e AR 36 e
TR B T 5 AR B I 3 (R AR A L AR 2 R M R X
AR AR @A S EARMBEA RS AV SRR 0 A
BoMAHEHG B -
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1.3.1.2.
Develey Holding GmbH & Co. Beteiligungs KG
V.
Office for Harmonisation in the Internal Market (Trade Marks and

Designs) (OHIM)

Case C-238/06 P

Court of Justice of the European Communities

European Court reports 2007 Page 1-09375
2007 ECR 1-09375; 2007 ECJ EUR-Lex LEXIS 2652

May 29, 2006
October 25, 2007

[ZE#HZ]

B4 Develey " =—000%F—A8+wadmekMiEi& s (Office for
Harmonisation in the Internal Market (Trade Marks and Designs) > AT f§ #%
OHIM ) BAHR T 84 SLAEH AR 9 o4 AR 22 » 4% A 7 AT i RS2 B AR B
»4a%% (the Nice Agreement of 15 June 1957 concerning the International
Classification of Goods and Services for the Purposes of the Registration of
Marks ) 2 % 29 #8 (##n > 0k~ F R F P BB - RABE)
% 30 58 (BH AR - FERKRFIRKBE S ADBREDHE RS - BA
B ERE SRR AR BB -RR - ERERERE
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D EF) BF 28 (FER&L - Rt -8 B%) -

FEHEN=00 ZERBERBHREHTE LHEOODZRERE
HaMmen > HEERA > OHIM AL A& € B BRIk (it
FAFAEAZER > AR WUEL) EXRURFEAHRTELFREY
AHRBRGEE BB EEGHBEIMEI TH LB SEMETELRR
OHIM Lt3ZBE N ERL— AR L RE—FERT > REEBREAR
o BB EEAAMATIHEZ A B FTHAZ - HRBAZ - REH L5
BEMI BT TRALAMEY > BHER&MEAFATEREIETRT
ey E o mAEEEMOWKc Bk EHEEemRs  AEREYH
Z IR EREHEE R L AT RRR > SR H My -

B4 Develey " =0 QW EH/RERME —FBEMR > —EWIBEF K >
B3R - kA E3RERFR -

CENIEE:D |

[ %#%1%]

3¥Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
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(BB AR A1)

% 4(1(0)%

BB BHER

(DA FIHEHBZ—F » RAFEM
(b) BRI EZ M -

[(AEF2]

AR A2 F AR -

[ Rt 3R]

R % Develey ¥ 3tz S MM - &5 Ay OB B AR M) 26 £ 4
(DOYRAPEZHE  HoT

B4 Develey 224 » R % — B AR AR T HAZZ KB Ep Ru5 4 3%
MEPHNAREA FIBEHE Ry FENIR S - ARG BE - KA —
B AlEE—AUHER  AFEHRERE R0 A GHA L

HER> F—FERAZEEAME BT BRI HEF > ERESRE
IR R T b AR 0 lho BIKIKEY ~ RIKEY ~ BURS ~ ELREY - ¥
oy mAEB—PEE - RF R -

*Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.

S Article 7
Absolute grounds for refusal
1. The following shall not be registered:
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OHIM B X7k » kI — BB AT ZET  L—LHETFRE o
[324)

ALV 0 R4 Develey 3% KA R % #15  OHIM AlFH KR =R
L2 E3f o kRIS H R SR B wWIRF R iw A 5A7 0 845 1 (1) &
FBRERALZHERAR S (2) HWAATA ¢ 8 Btk sER A 5%
(3) A€ BERANEMIFFTAEGRLAL » & OHIM 1€ B B #7135
HEHZAERE % (4) ZREBEHZEG F LiE)b)HI R
B RV BABBAEME A S WA > SR STER IR ho A5 H7

JB % Develey ¥ 332 2 LB A% - &5 B KB I ARME ] B £ 15
(ORI EZRE > A he T

WRAFF R (caselaw) 2 R A% > BARBB X FlEreBEE (1) F
SHE M X ARATAE A X S RS FE R 0 (2) AA B KRB Ey R4 o B
RN Z SR A o BERERIRAR ] 09 B BAZE > AR WA B A R H SR
PR B9 30 %o o S SUF S R AU A9AR IR 70 & S0 S T S S B Sh ey 3R
ko0 RoLIRABE] o — AR LR FBARZ B XX FHHEH T UH &6
TR 2 & K BT ARAE B T o ROR B BT - 38 AR AT A2 35 BA I8 T AR 3 )
PRI FERREAHRE - A SHRMBERMERLA RB A KRR
DA A HECBRB B RGN E RO EEHHER - MELER
BB 0% B a——mARESMROHFH MAEBELEHRI LY
BT FEHARNEEL -

F—FBRRAD TR RN B AR R 23T
g  AEEHAHEZYHIHBINRGENEGMUE > $EEEEZRE
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IEet¥HT M - R /mIAE L > REER AR mAE TP
THNMR G TEGN sy - ABmGdhaa - RA—ET  AlER ATy
EL 0Ny BARAEF —FBEARO W T 2R 0 Rbi ko R & A7 E
AT HBARBI M EEmERARTEE - LR AFEEHEERY
FUAF By B MRy — B F R R e AR ARETHEA
WA £F —FERORBE > REFHLARABTHAIEZR » 12
HRlmey—EUraR 0 BEPERAZFHEIFTFOmBEGT LAY
1 R R AL B R s K BT b RIR > B LR % Develey 7535 RiATR
RRAE - B LT F—FEARZFRERE LI BER -

MR BEEHRRE S RRRER R 2k REKEHEER 28
Zo EEMMAEREAREME > LB HNE T HER T & ARSI
A AR K 3B o 235 HHNE] —FA 5] X T o RRFE A KA R IR B 0 R
FUA— BB FTHED —HRAZ c BRBL— R AEHZFHEAXZ
BRI B B MRS MHEEEARBNAZEE RSB IR
Fodbdh REBRAMFFMERAZIH SRR E5 BN =B Bt
FREDRBF —BIERA— A — RO E GRE B4 -

ENEME—FRRENAAMARZEMRE EHEENNY > R
PARAERERHEFEWRALAMIRY > MEFRER S 4R EEFT M
B RLFE—FEREARLEFTORA » Mb— ERERETRE © bo
EArHi > R4 Develey ¢ £7k I A4k EIRETRAFEES R ELHREFRE -

[347]

g9

¥

AR AR QR T B X LR EARRA PR AR o BAR R M 2 H T

q,

®'First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
84



BAEE (1) PHEMXIARATER ZH BRIRFEFA] > (2) 48 KRR
Whko o —PARBEREBASLZBEH XX FHEL T AB eI BIK R LK
BT ARAE 2 T ob SRR G BT 0 BB AT AR R B SLBE AR B MR R T
¥HREARE - AATHRMBENEEAREHBLRRG RN > &
AR BARGE S CEOO)RAEEFNER - MAS EHIZERT X
B k- — AR MALESAERG 2B T > §
EHERGEF
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1.3.2.1.
MAYNE INDUSTRIES PTY LTD (ACN 059 053 851) Applicant
and
ADVANCED ENGINEERING GROUP PTY LTD (ACN 104 559 917)
Respondent
ADVANCED ENGINEERING GROUP PTY LTD (ACN 104 559 917)

Cross-Claimant

and

MAYNE INDUSTRIES PTY LTD (ACN 059 053 851) Cross-Respondent
2008 WL 187954 (FCA), [2008] FCA 27
FEDERAL COURT OF AUSTRALIA

26 March 2007 and 27 March 2007, 23 January 2008. Brisbane
[ZERHZ]

REARFE—HAANBEFHEZ (AT EAMAEZE) 32M=2 No.876332
T2 AN AR Tith— S AIAR 2 L BE9AZ - W 5B A N B A X 2248 A
ot o B X 42 (fence droppers) 77 & 3%t A RIGAGESEH B E L > U4
AR KT 6988 & 0 o bl KT o BIAR &8 o2 F 435 — B R 3Bk - {& F AW
PRAFEM > B % R ey bried B S 0 BT AR BEMBAF a9 0 5E o
BAEZBEMIXEYHaE—8S i -

[ %% %4i%]
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(R AR )
%=+ Z 450"
91 54 E JhA8 B 0 B AR
(1) £TFFMERLT AEER
AZEM iR e EAER AR 0 RO E MR SRR HALT]
FE o RACM L HHE
A G EU BN E SRR E
b. & 48 LA 43 B A o TR A2 AR 09 AR TS o
Bz EA T2 824 &
CHBRRLEARPIARARIE TN WE IR E—TF A -

#—8 =+ ™

SEA AR AT B BIR AR

(1) ¥ Ado B — AT 7 5 SURFE Ak B 754248 L% 5 A2 5
HLARR] » SKBRE IT A 09AR ST » R A AR 3% i B AR 0 R A

% —8 =+ =D )&1)(c)*”

“TRADE MARKS ACT 1995.
“Sec. 25
Trade mark relating to article etc. formerly manufactured under patent
(1) This section applies if:
(a) a registered trade mark consists of, or contains, a sign that describes or is the name of:
(1) an article or substance that was formerly exploited under a patent; or
(ii) a service that was formerly provided as a patented process; and
(b) it is at least 2 years since the patent has expired or ceased; and
(c) the sign is the only commonly known way to describe or identify the article, substance or
service.
*Sec. 120

When is a registered trade mark infringed?

(1) A person infringes a registered trade mark if the person uses as a trade mark a sign that is
substantially identical with, or deceptively similar to, the trade mark in relation to goods or
services in respect of which the trade mark is registered.

“Sec. 122
When is a trade mark not infringed?
(1) In spite of section 120, a person does not infringe a registered trade mark when:
(b) the person uses a sign in good faith to indicate:
(i) the kind, quality, quantity, intended purpose, value, geographical origin, or some other
characteristic, of goods or services; or
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17 05 7R A A T AR AR A
(1) BARAF 120409 T > AT 7HAT FERBRZAH
Bt A& EME A —4R3e - BARE !
amamRRFe B -FE -BE- AR A REK®  RH
AR o
b A B ob R A F RS AG BF R
C b A& B4k A B AR L5 d B s (A5 A L A 2 B4 )Fo IR 89 A &

[RE52]

I #EH R EEMZIBHFEREEARE?

2. MEHNIBZERALEAHEZZER?

3. REZEMMAZRT AR haT £ 4] 24232
4. BERFHEZEHLRA?

[ Rt 3R]

BREXR HEE—RaaBf a0 F I LRREZ S AT BHR
AR Z B4R 0 EAEMRE B EER "B A S AR
BGEARYE  TARRESF B -THROZIHRERE - REHL > #E
ERERR—F  BESFHREZRMAERES > b BpatF oy 8
T RETIRERAREZRBRREABZECEZZIHSRR -

WMERER > EF X FREZANZS Ao RER YIS - MBREE
Ab— SAIXRHIR 2D —H oA ENpieB - B A S HioREd

(ii) the time of production of goods or of the rendering of services; or
(c) the person uses the trade mark in good faith to indicate the intended purpose of goods (in
particular as accessories or spare parts) or services; or
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e SME B > B e/ NE R R eYER 0 3 B AR eY E M 0 1 B R e
BRFERAD AR EMBFRYEEMEHEN - Bk ZBEBKRIHL
Ao re ey B &) > S EERASGREDRE FREZ - EIFREHE
R > MR AR HE RN E AN - WRE M HHAREE K
BETEhIAE > BRGIELAXFJBRTEAXREBREANE & FRE
ARARE Z T 50 RRFS 69AR 3 0 M A ARAE B ARE 0 TR - ARG A X
R Kenman Kandy Australia Pty Ltd v. Registrar of Trade Marks®® ( sA T #
# Kenman Kandy ) — % ¥ Z Ri#  RAHMNEA etk Wk 9 4E R - it
FEMARMER - Bk > ARFEBATZMREA SRR - ERAZBKRIERRE
RHAZHAZGER - SRS ERABERAIHWRNRERAT > BIFA£ X
TERORR MEREREFIONEREHUME

R RIR 0 k4% 75 3R AR Kenman Kandy— & ¥ e E R B A
AFEPZ IR CEAREM > B IR LA HARZ WA R R
FIAE - Rk AEZAABREZHR AT REBRZEE —8 =T4%&0)
ZREZIRE  mEEE T (1) HERTHLZHRME A RRAZRA L
A7 (2) RE&m > ASA okt KA A S EEM I 2R LA
124 ST AR Z R o (BPESA R FaUM ey o) E&AsEME - (3)
& A HACTSARAE B An R TR AeE 214 BN 69 8Ok » B sbh & S IF L84 A
BAEZSHHRERT - RELH > ABFBA KRS 0SEST I B BT
MM L7 AREZAER ~ 246 LR - REHIZHRALESA IR
MeyEF 2L BEMBAUTEL > REERAZHBARAAMAZET LB E
AEARRBEARARR - Bt AEFRENKERT HlodbZER -

%‘?@.ﬁ] Zk‘%iﬁmﬂﬁ] E‘%—W =1 }ﬁ ]‘iéﬁ?ﬁuu ’ j:‘j}"fﬁﬁille @ﬁ?‘j
— AT MR HIRA E RS - Rtk R AL ILBA

66122 FCR 494 (2002).
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KB —HREMERTAK - ARSI IRAE AL EA B o b N B A5 48 - M IR AR AR
BEIRAER ©

B RENERFRERF T EGIRATHE  REXIHE T —E
AN FRBGEZH > M BAN— AW FEE 0 B bdsiigk R
o REHZHZCRZIAM - ARSHILAFRA > BREE T2k
ZRENPAELHER > RALIBHZOTAR  BEEAHS (B AT
BRIy ) o) THE o BAXFTRAZ > MAZIHRLEEXF -
WEZMBERTHIBENHE > LERIY Iy BEFE -+ A%
P BEREE

WEXF > AREE—E T HOOOADCOZRT » REHRSE
BT ES R REEH LR B AR THEB G - R
ERABMEXMEARARSERASRR > L EAR LR HHMN > LAE
BT > b EREFENEE -

[:2 &)

WRFREEZER  EZREAREHFAE > 2H 0T -

A~ R ER

BEW=00—%2A+ \BERHFS A 1 BHZZ M EREED
A~ HAH CRE S RE—LYRIHR B RE A LAREZ
S AR EMInRAAE - BARE KA HRER - 8L RIKTH
B mEZHIALHET REAREZEMBIRAAE - KRB
PEiUR S M AR SRS B AR  REO AL EMIEY
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ER3y BEARESARGEMZS RN BREARETHAGE > 22
HELSHMIT»TE LEMEA -

HEAH =0 Q=FRILZAM AT ; Advanced Engineering Ltd (AT
G4 AEG 2 d)) RIA—AAZFRILGEBEE NG > R - EFH
R E Tezy-lock | B X AR A & o AN =0 0 =F M4 B AEG
NAREDHME L AL RBEMEIZS Al B H L BHRMEKRE -
N EZ B e BT 0 £ AGE /A AR » B AR B & B AR EA
"ezy-lock | Fi#k MAKEX BHT LS TSEARG AT HEEZAAN
PR R o RSy A T S AR A AR E T 0 B TR
F0BE ) EXFMARA o NI > ARV AKLE BT HAM KR

BREZHRAETE LAR -

B~ #ABRER

BEZFBAEL HEZEBHHIN=_00ZF K —HhELEHEE
SRBABAE Z My XM > MR LS00 B ERBPAR E N L BERF BT T S
Rin3Z oy o AL > A A4k > L HAZTA "NEW > B HN R
RTH i e BAE iR LM uB sk - REEdd %5 (1)
BEEWL-MREALEM I E NI @ (2) HAEB KGR ITFFEER
sb—hse By B (3) AH S B THRA S AtuRey 5 B E LA R
FAH TEEER 0 (4) RHEEBARRA "M 0 (5) HEZIEHHT
HRAMEEZH LB (6) MRE—HRKARRNBAEANENRERTa9H
oo (7)) AHERNOE AT LB PR E S Ao B i % - 3
BAMEER SARDARIIMEREEIELE & -

RERAEBHIMEZELDTSE  REXIHLAEASETRAMY £
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EAHEREL T3 wHEaAEERSEME HRETEZHESHENL
LB BREZ BT MR TUARSHRE ~ 550 ~ B4R

FEF T AR BIRA S AR T A4 BT LA SRR @
3% S AAu IR AR BP B BB Gy Bl 62 o SR RAE L —Eh e e by 3F 5
e MARRZNRHERES - Bt HEHNZIRGEALIEH
REE R

CBREE=—FEHK"

BRER T AL 0 EM AR A 0 — Rl R AT F A AR
W ML RAIRCEHE > BRAMAARRANEREPRFN&LLER
FHEBRFREEEAN - REZHRREHEURES TG 24
Bffo FT# % -

AEZFHARZARR > ATIE 0B A AR RS > TRBP A%TUK o M
KA AL EA XML ? AT ZF HEMEIE > MAEZ LB KA
RATHZREA T S BRI 5 o BAZZH T — e UL 2R A
S AesE > EAUREAMIEZRGARE  ZHWKRRAZEF S T A
Wy o MR X EM XA BN L B RER > TGS RMERMU
WS AR ZMATRAS A BN ES > wREFELE > AIF

BITRAZAERAM  BAZARAZT PR d > SWRZAAALZE
Hipsuty E R - BIbARRBAREZHKR  FELHET AR
Ao MBHEFBME N —ANWFEF+ANBEH > BLREE — AN

7<Trade mark relating to article etc. formerly manufactured under patent.> (1) This section applies
if:(a) aregistered trade mark consists of, or contains, a sign that describes or is the name of: (i) an
article or substance that was formerly exploited under a patent; or (ii) a service that was formerly
provided as a patented process; and(b) it is at least 2 years since the patent has expired or ceased;
and (c) the sign is the only commonly known way to describe or identify the article, substance or
service.
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+ A BARB&KLEERM > B RFRMBMEA -

D d@%E—8=+=t%0"

RIFAREE — BT 2T wREZHAZ A E BRI
AR BT BB BY - BE - HERRE ARAEBRABEREE K
EERGAAR DAAUE TASHMAEERMXENE B YRHGLE
G AERATHATREEN BAAFERXTEAGAFE B+ et &
Lo GISHEY SRSRBERLURTLESER  c AAZE Y RS
BARTR A 093ER  HERRN =0 0 ZFF /A2 S A do3R ey F )4
G (HeEH) REZAZAGH =00 —FREFH  En=00
ZHETAtZa AR  EREARZ  HEREF B+ %
PE o AT RIERE -

Yrok REHNEBAZSAHIEHL L& ZARTHEZHF
RARDEREF T AGIRAE > ZHEEERFEAEBZEF TH—
N EEH  BEREZEAM O —ANANFLLE - B RELANT
BREZFR BPRE -

(7471
AR IR B et 0 SLARAR I o R B AT o LA A T R A A T AR

12 E o BMERINE  KEHXEMEREAHARLEIHEZTE LR > 2
REE2 SAB ARG N PN EAHEEAGKRGER > XIEH

%<When is a trade mark not infringed?> (1) In spite of section 120, a person does not infringe a
registered trade mark when: (a) the person uses in good faith: (i) the person's name or the name of
the person's place of business; or (ii) the name of a predecessor in business of the person or the
name of the predecessor's place of business; or (b) the person uses a sign in good faith to indicate:
(i) the kind, quality, quantity, intended purpose, value, geographical origin, or some other
characteristic, of goods or services; or(ii) the time of production of goods or of the rendering of
services.
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TR 0 TR E XA ERERARRTE

ME o ARBIRAMNEZEE _TREGEIAT OSB3 2 HE

M EAHTERE > N FNPLLEERAM > RILAEREHZSE
PBRZAERERBREREZHAZME
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1.4.1.1.
SHIELD MARK BV

V.

JOOST KIST H.O.D.N. MEMEX

Case C-283/01

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

European Court reports 2003 Page 1-14313
2003 ECJ CELEX LEXIS 772; 2003 ECR 1-14313

November 27, 2003

EILEED

5% Shield Mark ##E4 + B B4 > FHEAN TR - R

B35 KRB ERS - A PO BARERTAAR B EF T

% B 7 (Fir Elise) ;| ~ "Kukelekuuuuu | (N3] B2 G s ) -
NHEZ M FELTHAR -

—HH=F+ A Shield Mark £ RH#& VY EITRETEH > HE5E—MBE%
AT E R AT AR c £— U= =A > Shield
Mark £ 84734 MR HE T35 LR & ZMAGE TN EJE RmM
R L MBI AR LR ST AR e B AL IIE - 1% > Shield
Mark 2447808 RBLEBBATH EE AR > M S5 A ZRA LR B
Rt NS 3R E S
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& Kist  F@MBEN T ARMELSERGZEMME 3 —
sbAr B At F M AATH ) BN H e BRE LA P - Kist B — A

NEFAEITRETE ER "R ATAEETFOME > BRIFR
TR X > R GHE AF & -

J7. % Shield Mark ¥ Kist AL ERBBREFRR A TFHF -
AT RREEFR  EROEHREZIER A HABASLEZ
T IR AT T AE 2 25 o Shield Mark F2RZE R SEM o £ 45
RO rREEBRE Y FREMNERHUAZHEMAE P B R

(preliminary ruling ) - &.3% :

A(aREBREE AR R R BB B BT A2 AE
(b) 40F > BREEAZER T 2R EREFTHAZEMZ 242

B-(a) WwEk BB ZER AL B EHAEE  RERE SRR B
T he A B X &= 7 £ F F R F Bk fT &R 7
(b) W RAUEH ~#EFOHE - AT AL - BEAEE
AT FET28F ~ @ LB msd s RERF A28
HAB/Z  AEFEATE (a) ZERK?

.:IT‘
aF

[ %% k4%k]

(kg2 £ a]")

% =457

%First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

" Article 2
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T 4 A%, T AR Z AR

AT B AEATAE B SRR AR AR > AR AT 0 BEAL - K3
FEHE BT - HEURKOE > REURBA A A FEZH LIRS
A& o

[AEF2]

Lo(a) RERB AR B A F 45 AT » T £ L BEFAZBEATEIHAZ
(b) w®  BREHAZERAPRAERAETETHLZEABZEMH?
2. (a) WwER AR EARZ L BT AHR > REAF HFRE > dof]
MAB X ETR? AR FE T T ER ?
(b)) W REUFTHF - BEFHHME - DA FTANE - BETAFE
A EEFEF 2T - @B LB sy s R bl RS
FRAHZ > REMAEAE (a) ZFER?

.:IT—
aF

[ Rt 3R]

A~ KRKBHERENFE —BAL REFZLETFASEAAZIRR?
(b)) % KBHRENFRFALEETHARAHAZIENH?

%% Shield Mark #5 t; > RIFKBHAZ LA AT S F L BZRAT > EA)
FoARE AR GEAERE - Rt RE—EEZBAEN LD E SRR
B R IR B AT LA R ] 0 BRI EBPARE ATAR - BW 0 BF NG E
%%%%éokf%%ﬁ%%ﬁ%ﬁm”¢%ﬂ&%%ﬁﬁ%‘@%%ﬁ

Signs of which a trade mark may consist
A trade mark may consist of any sign capable of being represented graphically, particularly words,
including personal names, designs, letters, numerals, the shape of goods or of their packaging,
provided that such signs are capable of distinguishing the goods or services of one undertaking from
those of other undertakings.
?Advocate General Ruiz-Jarabo Colomer in Case C-273/00 Sieckmann 2002 ECR I-11737.
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%57 ~OHIM ZEERARE X4 - AW~ FH ~ ZRH - Bwd]
BEBRE  TREZ

BRAEPAZ A 5P A% LBRREEBE XA T BREREH &
RPN S8 & B o B HIFE AR A > MATHE b HF TR
& %) ) 5% RS 09 R R 0 B bR B ST R o A A AR o mEkEE AR Y
RPN IR X A RAl ey 0 B EE R B AP AET b IR
RBARGHRAZR » BAFE AR -

Br(a) wHKXMARFEUNAZLETHARR  RENEHFRE > B
T B X&RT ?£FHE T BT RT ?
(D) WwREREF -BEFARE - AR AT XML - BELFRT -
MAPHEFTZHET  -WBELOBMEE - RLEFRXELE
FRAHZ REFEAEWHE (a) ZER?

J2 % Shield Mark ~ &€ B RBUR A B E L B €398 6 et B X &ow
ZEE AR E AR AGEEATR - Hib FERA 0 ZE

XETIERFER - BHNE = ERBRENT NP THILAE - LB
SEER TP REMA R R RE o LBARE S HFR M B d
Z BRI A A SE R RBURRI 5k B X RS BRFE R MRE
Y4k kB RIASLBP T A K BPr R 4o 0 {200 A ST AR IR AR GG 5 & KA B

Wh o LBANBEERERTNTRXEZR  ARERLT AR ; &
AR RIZR LB E RO UROR 0 AR FE R R B ARIR KA
R AEEARY  BXEATLARE AR B BMUARABE
MNP TR - Itk BEZBERA > TR TLBEAFE W - 435
a0 BOLAME = AE AR R RE -

"Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L.
11, p.1.
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ERERFEHH A 0 R4 Shield Mark ~ A B ~ BibF| R % BT
RELERB UL FTLNAGERFHECRBEBRRANE KX EX
AR o MRBBGRAREEERE & RF 4 Shield Mark ~ 75 B BUR 3R A1 " 4
TR ) BHEELEZATAEEH  TAFEE AT RMF - ML
B R AB LM ARG > Shield Markk R E 5 £ B €204 » .12 TE,
D ,ED EBDCA , &9ZEREF X > THEE X KT EMF - B>
/B % Shield Mark ~ 7% Bl & B34 BUR R A LB & A2 & & X346 B X
AR MABRBFAAREZE—FTRZ - ERAUBEFHFAALHZ >
4% Shield Mark %Rz > MARBAALZECRIRALEFELEHLER
T2 W T A% -

[32 &)

ST R S EFRAT IR B A P RE  BRIMIERR AT T ¢

A~()RERBHRENR —BRE RERLETHASEAAIHR?
(b)) o KBMHRENFRFAIEETHRAAZIENH?

BREE AR R AR T AR B TAR AR - M AR AT EAR
BHEFURERI s —ERZ AR~ BT AT~ XFREH AT
F oo RAMEATHAEAAN T BT " RHHHA (list of example)
4o A A&k Z AT I JE AL B TR o B $b 4o R % Shield Mark £ it
BB L ARE LB RIFAE AR T E b RIRFF RR AR o BLARERAE R
Al ETEARR  CERAARAFZ LA A -

Br(a) wHKBARFENAZLETHARR  REREHFRE > B
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B XET?EFPHR T BT RT ?

(D) WwRAREH -BEFHHE - AR T ABE - BEEFET
MAFHFRFPI&ET VBB LOBM&EE R EETERZELTE
FAAZ  REFAWHE (a) ZER?

BRARBRAE AR R A B 5B X AR FRAR TR —ER=ZE
TR RERELTRIFOIEZ o MBo T E AT 0 Bl SBIAR
BITHAR » HLEBREARAMACTZHFEREHARRAE G2 RE 2
BEUATHREF KB X ETZ °

HEETHRAAXFT R R Z PR AR AR ER F 15
BRI ZI c AMEREY TEEFRY ATAETFoE T Az
B et BREERAR BRI RTE R RE  Hiti s
AR AR B AR A AR

ERARBBEFRET  ABREFAFATRGETHEREA -8
Rt EEMM - R HHF R —MARF > LRZEGBREFIHAEMBATIR
LA B BT AT A EFHRE REARXRLSEAMARR > B
bR Z + Kukelekuuuuu | A7 eg# 7 > WHWET M L 8EF
ko0 FLBELARA HEB T X F RN

ET R RATHERIRAATHAREAT - R A EF2 TE,
D ,ED EBDCA, ¥ RFABRBEEZENE (2 - B AEH
ERTH XBERFERE Bk LB ey > BXAmE LA ka8 2
AT - ME KBRS R LR A QLR - T/ - kL 548
BAAZe  FUBRA S RaEE  maakR A RER > PRESFOBLE
RAER Mk~ REEI - HARET - THIER  FAN BRGLENE
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o UEAE R R B JE L BPTAL R A0 0 BN R BN R HARIEARY) > B E
TR ETRM - R 54 - R—RARATEEARY -

BRAE AR R B AR AT 6 09 AR R 0 LIRS UR BT A0 H » AR
WE XA RERUHG - Gk~ Fikor > BARFR Mk ¥
I~ HARIELE ~ TARIERE  FRN - BRGAEY -  MARFRF
BERR EUXFHAEFLTNHEE  IMEAHERKGHTHF - RERA
BEmag > REAEHF  BET > BRFESLERM - EHELEHS
FHoOGRBARUNEGEEZIR  Bat A nd R HES  LEAER 54 >
Wb~ RE -~ BREFFIRE -

4 B AT 0 BRME TR AT B R B R TR ATt 2 PR 0 R AARIEERAR
MARRAF FZ AR > BE R EREME X ERT 0 BFUE G H SRR
KRR BPAFE A TR o 44E AR R B R B R Ao b B 0 {254 JR4F BAE X
* 0 LEAUEM (images) ~ 445 (lines) 4544 (characters) A >
B ZARTT UM F R 6y ~ MFrER) ~ REIHILGY ~ B HBAT ey ~ TR
FAWN > ZBRAOKBE AT - MAZFXELTHR > DHAIXFHEZ -
Bl A M ~ KB AT E - IABENRETE > matis
WA FLRAF S E R TH R o TR BF S B AT 0 LBREAR
BMAURNEHREZR > HoFHLHHRELS LEREE - T/ REF -
KB~ BEREFFIRE

(57471

RERBE AR BB 3 R 2T > MARRBURRE R0 5L F > HHEK
MERATR  FEREAREN G SR RIR > BIAF#HE X &T 0 BPiF4E
BTRE o B SURTLBART A E L - FrEN ~ TEJILY - B HR
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iFey >~ TIEMAN - FHAW > REOEBEXET  LEZUBRN - S5 R4F
M F X B2 - AETHEZWYEL > AILBARAUNEZGE ARG FTXER A
BIEHGIRELS LEZEE - T4 KbEF >~ RE ~ BBEFRRE -
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1.5.1.1.
Eden SARL
V.
Office for Harmonisation in the Internal Market (Trade Marks and

Designs) (OHIM)

Case T-305/04

Court of First Instance of the European Communities

European Court reports 2005 Page 11-04705
2005 ECJ CELEX LEXIS 767

July 26, 2004
October 27, 2005

EILEED

— ALAHF = B =+ 7 B Laboratoires France Parfum SA (LA T i #%
LFP) w42 5 (Office for Harmonisation in the Internal Market (Trade
Marks and Designs) » I F f§#% OHIM ) ¥ 3 3423 - 18 A 7N BT & 3%
M AAZ B B> #8955 (the Nice Agreement of 15 June 1957 concerning the
International Classification of Goods and Services for the Purposes of the
Registration of Marks ) % % 3 #8 (R RAZ G B FE ~ =k~ BARE
el B EE FKHEE AABSE) 1688 (XB - BARKE -
SSE SRR BB FRARTM  RBA BRI RS F
R BT REMRIZIHERM KT EFE)F 188 (RERAR
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RERS (RBGTANFE - AFFHB) > LA KLE O~ TR
B RITR-FE - RUR-TEHE S &8 KRR LEZHET -
WA~ AR BT FE AR B KRR B EHR &
FORY) BE 2 (RIR AR EHBE BT - "B -THhE; #-
Ho~ FESEHEEE) AHRA - AREHR 0 BEURLRL
seta sl TR ey ¥ B Aok | (smell of strawberries ) % X An bA i+ 3E Ft
LHEEHER -

s

FEEEN=00=ZFAH £ B RERBEBRMEGHE =+ E2 R
o BB KRR A (1) RRRREEXE AT FHSH
1% AR (D@ B Z B2 5 (2) R HE61F 4D RAZ R 2 5
& - LFP =0 0 =%+ A B #Aem OHIM L3y 5w - A LPF
=0 0 W42 HAZ 8 E M Bden SARL » i@ 4 OHIM ; A9 3$£x b
YA Y 4R AT o

OHIM Rl £ ¥ R L3 & B @2 At RAHREBHRRG A &G E ik

XETRZ A
French company Eden SARL

Strawberry “smell-mark”

[ %% %4%]

"Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
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(BB P AZ 1))

ﬁgw{]i76
F]‘E""F‘i 2 P 61,35 2 AZ mi
FEARUAE,FELIHLREHXET AR AEBEMENL > LEAXF

BFEBARL > Bt FTH BT AW RRE LA T ERAXLRAR
BAT e

% £ (1)()&(Db)”

BB BHER

(DA FIEHBZ—F » RAFEM
(a) BERG P OER L BHE
(b) WARREBEZ M -

A N
REIERZBHES

"Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L

11, p.1.

" Article 4

Signs of which a Community trade mark may consist

A Community trade mark may consist of any signs capable of being represented graphically,

particularly words, including personal names, designs, letters, numerals, the shape of goods or of

their packaging, provided that such signs are capable of distinguishing the goods or services of one
undertaking from those of other undertakings.
77 Article 7
Absolute grounds for refusal
1. The following shall not be registered:
(a) signs which do not conform to the requirements of Article 4;
(b) trade marks which are devoid of any distinctive character;
" Article 38

Examination as to absolute grounds for refusal

1. Where, under Article 7, a trade mark is ineligible for registration in respect of some or all of the
goods or services covered by the Community trade mark application, the application shall be
refused as regards those goods or services.

2. Where the trade mark contains an element which is not distinctive, and where the inclusion of said
element in the trade mark could give rise to doubts as to the scope of protection of the trade mark,
the Office may request, as a condition for registration of said trade mark, that the applicant state
that he disclaims any exclusive right to such element. Any disclaimer shall be published together
with the application or the registration of the Community trade mark, as the case may be.

3. The application shall not be refused before the applicant has been allowed the opportunity of
withdrawing or amending the application or of submitting his observations.
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IARE AT XEABHRZTHF  EHRIEMAFEEH RS
B2 AR > BRZT IR SRS H > REHELFF -
DEERSARBEBEEMZIRY > BERRIEAEAZZ — 2505 5] 5 542
FEHEZREE ERGERPFAREHIRA»ZEEH  UEH
ML AR AR o R EZERN A LR AARZ T FREM S
> o

3EREFHFARCETHEOXE XL FIRELTAZ K G » 745
BREH -

[RE52]

ARLF TAROEEAK ) ZAKNRATHLAXATZESE
#?

[ Rt x3k]

REETR  EREENEETH o RAHE AR RE T R4
HHR > LFEETRAK  ABREUB AT FREAHR - AR
P oo JERRIL A ReRAFUAE E (images) ~ 4245 (lines) K 4F#4 (characters)
A LA B U 0 BLOL BT AR R 4 - AR ~ REIH I ~ B H BT
69 ~ TTIEARE) ~ WA - BERAAE SR o AR B A 0 I RURAR K
B XET > BRBAEE AR ~ XFHE ~ RAKREAGRE e R T
BR - REWE > OHIM LK B €45 F#)7% (caselaw) @A NAE > 47
AERAFFEZIHN - B AEXIFTFRARDEATRULZE LXK
Bz o  REXREFEZAGRE EAZTHE  TREAMARERHX
FRAGEE X AT AEHEREARGHEOEIRALE - LBk RE

PCase C-273/00 Sieckmann 2002 ECR 111737.
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W LRERHNBEXEATREOOMN AR c AXFHETLE S L
ZECRB/REZHEBNER > ERERL > HARBYR ARG
HAmMmE - —KRBREEFFEAHR  REAZSTHEE AT ER0EL
TH e RIREIRE ©

ERNLEREZB L RAAMESABENES RILRES XA
FHREZRA%ARHE—F > RER/LZFEREY BAAFELERORAS
ETRGgRAHEEREMAME > ZAELSEoRERIE > HbREER
ETAZERAG ) 2 HELEEBEHF AN -

RN AR REXREFEBR GERBREAMXTH
WHB WY E ST EMERFRNEN - RERL > AT RREER
R ERBEERENARREETRM AR L0 o 2T R T ARG EE R
vk XA T RREAR ) AR -

R AEXFHRUEEFBEHERAESNIFY 0 LREE @IFRT
BRARREZXFRERB B EFCB X ETHES  —FBESE AT

BIKE o RAEREY L3k E B @ 704548 X8 WU I R By mAp R AT
R BT 0 Ao B3 o Rk B XA FZ B4R REER R
PR A AR T H R RS - R B - B BUTE - TEAY
HFAW - BROEEM4 > RILFERMHAR GG F kIR E - Mg
o

d

[32 &)

AR ERE 0 REFREARER OHIM 2 % ; OHIM A[3F K& =
tb— k3 o
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IR AZ R B B AR AR 3 AR (1)(a) XM > R 55 a1k 5 va ik B4 2 A% 3
H AR B H M o A5 F iR AR d > AR EAFUBE AT AEAXF
BHEAL XN - FEHE-HF - ALRCEOBKRE > MARELAT &
SR ET c ERAAKTE  ARBEAENYE 5 - FEAERR
E o NP ARARG RLBAERE TR (BBRRB XET > LEAUE
T~ BRI B AR E 0 B BRAFREG - e - REELY &
BEAG e~ TILARG ~ FAw -~ BRYT -

Rk TREARASACEATIRY > RLEFABBUALEAEER L L KM
PR Z B X AT LB R XA ATAZHKE - Bt HNEX
FRRM 0 RER BZ AR AR E B3 LB AT M hn S B RIK R -
AVPFEZR%REE  HRAUBBHERA " RBOEBE A% X FH
RS E RoR 0 B3R B R AR N B A BB B AR AR 5 w4k
FIT3E o) B SURGOT 0 B bR B G F iA (DX R L LM - AXF £
Ty LREBERAUKENAIRNE L LRAZRO A% E
RAEEA M AR > B b REELH R ~ Ak ~ AREe) 7 XA il > B/ B4
HHEREHARBLARGTER—RNEL > maxEsBExXkT0E
& °

AE—BIRRRE BRI EFET TRASATURA LGRS
RE Ty ik il ay > MZAENFEHRFELENS > 22 FAERLRE
AAAEFHERB ARG E I EHMRAARZIENE - MEeLAE
P REER S EHMRKIEIFESAN Bk T RBERBM A%, #
Wz o A AL BB o R ARIEAR BRI 2 B RS BT

*First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
%!Case C-273/00 Sieckmann 2002 ECR 111737.
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EREOAARLBEESAREBNERS  RAZARLEFTHARE " AR
MEB AR REHZABRTEELRAEY > ERLARBRALA 4 %8
AR o R RIFELEIFE B 913 A EHET » REHN T AR
HEA® ) ZHEREFLALMEAEENER A% LAREARAMER
Fok B &5 R L ABF LAK KB EAL EBeR- B
ARFBATAL ERWBEZABREHERETZTFLR % 4 —
B o AR AENHHE R ARE ZRAFHEGRE - Bbd £
b0 BRES BERBEMEBETEREZE@HNE TRBAMEE Rk
WHE A TIREER - FHE R X RAMRARE

HRk > P REESHIATHESAL ERZBERAHEIBXFZ
WM REEENE - BHA—RECEIBREEHRMIMRIRXIZAZ S
"RAGEE | R TARAEBSRAK, EW - Bb— R AT #
WEEHEMT R EeH TwenER ) R TRRNES ) EXFHEMR
R Bmtb— M ETE A gEMe - SHLE REERAES 2
E B M SRR R AT R A LR A B FEE AR 0 R — B R RAR
H-RARLSAFPHEGREUA—BRAKAE BT ERFGES K
TGN > WEETHRZEMH TR -

b R X FREABRMYG A T _ERESNIN S HREER
ARG AW EFAIRHEA MBI o 0 3 RE X F 68 W 54T
LA N - REMIEBABEL AT 0 RILEE B AR A%
RECBLHWHE TRARNERAG® ) X FHRET > AbERFHFES
REXATZIREL > XFHAABBHETHIN > A ERS > Rt
BEFOBXERTHEERY -

GERRWE ARV ALFREE CHNARELAFAERUERAGTARER
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G B OIEE X A TEHAZ AT RESR Rk BE2FLIEE L
XEHEG > LRETRY -

(57471

AR R A BAZZ MR - BRINEIRR A > Rk AR RIFER
PAZER] S AT WARARE RL/EBARE T R4 0 BB A UE Uk
o B R E R ek ~ REMEILE - B HBUTE ~ TTIRAREY - HF
A8~ BB BPTAE B THAR

AEAF TRAGERRA® ) X RAGEE RUABK ZRA T RK
MEBRA® ) IXFREZHUMEHET  RERDLLE LR THLHES
B S AL I RGN -  BFFRHZBEEL  BXFHEE
R > EILAR BEFABXETZENS > BILRE T UM -
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N

BEAERSH LR EAAZIXT BB k8o &
RO — BB LB EACREEHERN ARSI RRALY - AHZREEA
BRI A S o B RAER BEM (K AME) (distinctive ) o 4k 75 %42
ZEHBM > TABREMZTE ZHAREES - MR TZI AR REH
EME (RAEFANMNE) PRIFELERSH S IRFB A ToEb3&
—HHEHEXFRABIEL AT AOE L BMAZE SRR E 7
ZAER o MEMAIEZAZE > AR WL SRR ARG FHEm o

IR
E

R4 EHN B MR T  ZEAATLIRGHESME LR

REBG AR HNREBE AR ME > 04T AR 248 BT S =
T AL c TR B R AR E@ LD (generic terms) ~ 44
bt % &2 (descriptive terms) ** - 4,32 % § ( geographic terms ) ~ ¥ K, ~ 3
EAGUARIETHLERRAKAZXF LR -HF  FHEAH LML
WHE R ARBBEN  MAEHKACIHLIAAZH BB 0 Bk
HERPEARAG > BREATHMME - BILFELBX AT K ETd
% H R4 % #& (Primary meaning) mEA#HER  RUAAM BT I
RBo HERBREZARE LI R BHAZRE  WARARERER
MAEBEE B ELFEZRE BAFHFEMD - —mhT > oAK
(fanciful ) ~ /£ &M (arbitrary ) 85>~ (suggestive ) X AZ3% > H #LAT45
CERZHSRRE D H MR REZEME  BHEAF RN By
B IRFHEAZ (srong mark ) » H2 2| REMREMNS - MAAM

SRR > RS o FrEAHIAR - 2007 4E 4 HEET SRR - H 28-29 -
SE ORI LR L, | 45, FIEERE  BIEHRS T 45, 2B -
SRE L BEEIRIAME AE, -
SOTRBAYL o EREEE T (GGRBIME ) 2R A TSR R - BTERAREAR - 2007 4E 4 FEET
=R H 167 °
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(descriptive ) #£3% @ 77 AR A B L RMBZHE ~ ke~ 0 E ~ AR R HE
W BIEBEBEA IR BAUE —E R I B AR L EHZ
FIET o M 52— AR T IE— B RAMARE 1B BUE A AR AT
WA REE > o TR WA B4 7 BONAIR G AR B 4P R
HRAMRAE  wR—AEEFBERARE T (FloXF) Eshoym s

Mk I AFEOGL (KERAER L% ) RMA
B METAR T R B M o RS BERAME T AE > £BHRX S E
oL AR G —MEFE A MABLNESH R K £E(H)
hoBEEE C RE R X EHEE) B AIRA T RARARE > @
BEA7BAME -

RE RN R A AR AR KRR B S A
FoRZAE > wBHERTHBRRHEZHK - B~ A REMERAE
I RAF T 3 o R E KA ARG SR PAR R P R B K 0 p)

WwRBATZFRFELREARA AT HH T B | 95 A2 a4
TAERANKRR B~ FXR - B8 FAH e e BLER
R & ~ ZBR% é H%?ﬁua’/i‘;ajﬂ/é]r J%Hizléi—?’%‘;}‘é

MG~ A BAZE  AEBXHETE AANRHBERLEEF Ko
RIMAZAE Bkl TR EAEAE  BMERNKRR - #5 - HF A
FeRAmal  RAEG— KBRS HRAB BRI RNARLZ K E M
# o MEEFA RS2 T ’&a@ﬁﬁ%¢¢”A$%$#@ﬁ¢%w

W3t H AR AMARRE S X BT > R F AR B 38 X 23 A MAR 34y
PR - Begsb™ 4o 0 RE R EHRARAZRLFAE & % L RA M

0552 FARFZEEE] 1L111J, L1122 048 -

”wT%%ﬁﬁﬁﬁﬁ&Elﬂ+ﬂiﬁﬂ?%£O:furﬁﬁij$m£ﬁﬁ%ﬂ%@ il
O BERE ()~ R AR IEA ~ WEERT ~ /IVERG - RImERE ~ e EOH AR,
FT -~ KRR ~ B - B MESER - Eﬁ%ﬁﬁ%ﬁm—i TARZ PR RER TR KaftaR
VA AT A - TSRS T AR | (58— R E ARG (o2 5577 » A EL PRI Rg -
J5E DL VF 2 pe A A i e A P A SR ~ DRV ~ 2R, - AR B E i E =
AR ~ E (BB, - SR DA A P AR A TE@%%%%%Z%@°

MERRE RO ARSI BRI L R - B A B e R i
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mEAMIME  TEELRMRHE T REFEARHZ—REFIFIZE
Fo LB MAR A R 2 0 RAvRE o SLEREB SN2
A8 B FIEAR I &R o

ENHAUEEZ > ABEE S IEBK - BE - A%E o Atz
RERELBM? AT BLHZZHAEAEZ? SN AR EZ AN A
R H S RRHZRR Rt RZFEFHRBRRZIAES  FHAFLE
Mo BARAET AN EHREIBINER T LRGFEZME  HARX
FNZP RN EZAF o

RERAE B AZE A E =4 (D) RG)R T > BAREM AL LB L& T
Z o B XETRLBRFEFEN Rk~ REB I B HBAFE 7T
HRRE ~ R0~ BBRNERM > WBRET UM - A5 4HRb  £H
RAEMZwEE - 5 - A% % > £ L4tk > kK& Libertel Groep BV v.
Benelux-Merkenbureau ~ KWS Saat AG v. OHIM ~ Shield Mark BV v. Joost Kist
H.O.D.N. Memex % Eden SARL v. OHIM® % % 5] » ¥3/f4o b BfR - B A7
BEFEHAFRERALHRNE AR SERFANNERILE > @
WERRARYT ERFH0oXF - BN FHARERLA BOAEG A
SbAE HA A R AR XM AR R RARL B XA TR o Blho e E
MRS E  BUAKREERNTXER  LOLHHHRESL LA
P EHA RS REBEHARE S MARKRARNITS > BAXT
MR E R BETE > BIBARSF R  HHEY s REE L
B~ BHEATE) - THEBRE S FAN S BN FRMHET -

sboh o B ARBOM A TR R B @A A B AR Z 2 > 22 2] M R A 89
FELRA > HALAGRERBLHAZERE > ZRFIEFR TG G AL

S8k a AR 1221, ~ 1222~ 1411 151121148 -
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(BB ReE) AR DRBRBERBREMZF R » FFULLENR

Bl A3 L A B Bk RS HAR G B A RORAM A

B T RE L AR RANY  ENAEAEN  ERALLEKREHER
BFRE ARG ARk AGe BB dEAREE &% X
A A

ENRMNZ AR 0 A S BR AR REAF R R o B4 RN
BiEFEE+—5O) AL A RBEHERA M - FREBGFHE - ERZAR
W THARAFFARALBRAETFACEYHAMLA > LFAUER
FEABMAZE & RIRF > MAETEM - R BB -+ EMGEZ
R > HP 2 B AR e B 66— SR AT A 2B 0 sk A
FMEEbE > MRREANREFE®RE D RENKIE L SR H L RFIH
FALA o B LR AZ CBIF EAIE & 0 BN B AZ R AR N E AR

EMESRENRAXLEAH > BT RGFETHZEMR -

Bboh o AR AR Z M BRNRRAE G E BRI A RAN B 2R
FOWTTAMAERRZIAGHER LAL R SHLEM RERBE
HibfE A H 2 M S - R HARERNFEAGDZIRT R THREAHER
R o R — HeACAE 0 TR AU A R ] R AR A SR b
BYHEF] S ARREM AR T A RN A RA B X I B W B FRA] o HEAF =45
(D)X RE  RIRRB AT A BRAEF 5 A B o) > BbHrta i ob R
IRAG G g AR R R AR > ARG L AR A BER » TRAF B2 HhEtb
REAEAEH BERRHFEORHH > E—RAZAT LB R EHRA
ﬁWﬁﬁAﬁﬁ%%%%ﬁzﬁ%%°

=B USR] 13108 1.3.1.2.2 48

Nk AW RN 1.23.1.2 44 -

NeE2 AR RN 132124 -

ek HUORHIZEZEN] 1.2.2.1. 05 1.3.1.1.2 /48 -
114



AEBABREFRAT  LRAFLIEMNEZEF > MGUAAREEER
1 o LA H) B o 5] 4o £ B 7 FR A2 Unique Sports Products, INC. v. Babolat VS, et
al. % 3M Company v. Intertape Polymer Group, Inc., et al.”> 2 Z 5| ¥ 45 & > =
Ae MR Ty AL R AR R AU M PR B A A 69 T S Sh i M MR b
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2.1.1. 7-Eleven, Inc. v. Lawrence 1. Wechsler (1998) (%5 £ 84 & &
PR A 35 R E45))

2.1.2. Victor Moseley and Cathy Moseley, DBA Victor’s Little
Secret v. V Secret Catalogue, INC., et al. (2003)

2.1.3. AutoZone, Inc. and Speedbar, Inc. v. Tandy Corp. (2004)

2.1.4. AU-Tomotive Gold, Inc. v. Volkswagen of America, Inc., et

al. (2006)

2.1.5. ITC Limited and ITC Hotels Limited v. Punchgini, Inc., et
al. (2007)

2.1.6. Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, et
al. (2007)

2.2.800M E F A
2.2.1. Davidoff & Cie SA and another v. Gofkid Ltd (2003)
2.2.2. Spa Monopole, compagnie fermiere de Spa SA/NV v.
Office for Harmonisation in the Internal Market (Trade
Marks and Designs) (2005)
2.3
2.3.1. Pfizer Products Inc Applicant and Joseph Karam
Respondent (2006)

2435 H

2.4.1. Premier Brands UK Ltd v. Typhoon Europe Ltd and
another (2000)
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2.1.1.
7-ELEVEN, INC. v. LAWRENCE 1. WECHSLER

UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

Opposition No. 91117739
to application Serial No. 75543909

filed on August 27, 1998
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SLR L EMZFF o 248 AU ARG ELZREZINE > Ao B
BAREE T @A BT RO ERE A REEMZ H —HEd o
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104 Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
19515 U.S.C. §1063

Opposition to registration.

(a) Any person who believes that he would be damaged by the registration of a mark upon the
principal register may, upon payment of the prescribed fee, file an opposition in the Patent and
Trademark Office, stating the grounds therefor, within thirty days after the publication under
subsection (a) of section 1062 of this title of the mark sought to be registered. Upon written
request prior to the expiration of the thirty-day period, the time for filing opposition shall be
extended for an additional thirty days, and further extensions of time for filing opposition may be
granted by the Commissioner for good cause when requested prior to the expiration of an
extension. The Commissioner shall notify the applicant of each extension of the time for filing
opposition. An opposition may be amended under such conditions as may be prescribed by the
Commissioner.

(b)Unless registration is successfully opposed -

(1)a mark entitled to registration on the principal register based on an application filed under
section 1051(a) of this title or pursuant to section 1126 of this title shall be registered in the
Patent and Trademark Office, a certificate of registration shall be issued, and notice of the
registration shall be published in the Official Gazette of the Patent and Trademark Office; or

(2)a notice of allowance shall be issued to the applicant if the applicant applied for registration
under section 1051(b) of this title.
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115 U.S.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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7476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973).
18932 F.2d 1460, 18 USPQ2d 1889, 1891 (Fed. Cir. 1991).
1209 USPQ 591, 597 (TTAB 1980).
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"0Bose Corp. v. QSC Audio Products Inc., 293 F.3d 1367, 63 USPQ2d 1303, 1305 (Fed. Cir. 2002);
Recot Inc. v. M.C. Becton, 214 F.3d 1322; 54 USPQ2d 1894, 1897 (Fed. Cir. 2000); Kenner Parker
Toys, Inc. v. Rose Art Industries, Inc., 963 F.2d 350, 22 USPQ2d 1453, 1456 (Fed. Cir. 1992).

""'Palm Bay Imports Inc. v. Veuve Clicquot Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73
USPQ2d 1689, 1694 (Fed. Cir. 2005); Toro Co. v. ToroHead Inc., 61 USPQ2d 1164, 1170 (TTAB
2001).

"2Toro Co. v. ToroHead Inc., supra, citing I.P. Lund Trading ApS v. Kohler Co., 163 F.3d 27, 47
USPQ2d 1225, 1239 (1st Cir. 1998).

BRecot Inc. v. M.C. Becton, supra, 54 USPQ2d at 1898 (“fame alone cannot overwhelm the other du
Pont factors as a matter of law”); University of Notre Dame du Lac v. J. C. Gourmet Food Imports
Co., 703 F.2d 1372, 217 USPQ 505, 507 (Fed. Cir. 1983)(“[T]he fame of the [plaintiff’s] name is
insufficient in itself to establish likelihood of confusion under §2(d)”).
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"4Champion International Corporation v. Genova, Inc., 199 USPQ 301, 305 (TTAB 1978).
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5Recot Inc. v. M.C. Becton, supra, 54 USPQ2d at 1898; University of Notre Dame du Lac v. J. C.
Gourmet Food Imports Co., supra, 217 USPQ at 507.

"®University of du Lac v. J. C. Gourmet Food Imports Co., supra. See also Dymo Industries, Inc. v.
Schramm, Inc., 181 USPQ 540, 541-542 (TTAB 1974); American Optical Corporation v. Autotrol
Corporation, 175 USPQ 725, 729 (TTAB 1972).

"1 and O’Lakes, Inc. v. Land O’Frost, Inc., 224 USPQ 1022, 1026-1027 (TTAB 1984).
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A, BRBRAGAZZFR
J Toro Co. v. ToroHead Inc.'*® ( LA F A% Toro) —%(F > L3HE£8
o

TENLBTEA—DEAZLHRZI LN AT THONEBRETS—15
HBRA 2 R&ILAFE A NBHEARTRE B BACELRET

"8Gections 13 and 43(c) of the Lanham Act, 15 U.S.C. §§1063 and 1125(c). The Lanham Act provides
as follows: Subject to the principles of equity, the owner of a famous mark that is distinctive,
inherently or through acquired distinctiveness, shall be entitled to an injunction against another
person who, at any time after the owner's mark has become famous, commences use of a mark or
trade name in commerce that is likely to cause dilution by blurring or dilution by tarnishment of the
famous mark, regardless of the presence or absence of actual or likely confusion, of competition, or
of actual economic injury.

"9Section 43(c)(2)(B) of the Lanham Act, 15 U.S.C. §1125(c)(2)(B). "dilution by blurring" is
association arising from the similarity between a mark or trade name and a famous mark that impairs
the distinctiveness of the famous mark.

12061 USPQ.2d 1164, 1170 (TTAB 2001).
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"?'The Toro Co. v. ToroHead, Inc., 61 U.S.P.Q.2d 1164, 1180-1181, 2001 WL 1734485 (T.T.A.B.2001).
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BATA AR R AR EICERZRE S (V)ZEL BRI R
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MR RBIRAL L R ZETERHE - oS RALT ¢

LAR R BB L HAR B MU AZ

WP RZ BT LR EALBAREARNSZHEM TLMAERE I
# K (very substantially ) 2 st » M JEA 36 80 R B4 & A R 2 '™ o
A F3FREB &4 Toro — X R T BIE 2 R0 2 RF 2 K 28
KRR T & L3 —BHBIEFRFER > RAZRE LA L5 e

122Toro Co. v. ToroHead Inc., supra, 61 USPQ2d at 1182, quoting Sally Gee, Inc. v. Myra Hogan, Inc.,
699 F.2d 621, 624-25, 217 UPSQ 658, 661 (2nd Cir. 1983).
BToro Co. v. ToroHead Inc., supra, 61 USPQ2d at 1183.
"**Carefirst of Maryland Inc. v. FirstHealth of the Carolinas Inc., supra, 77 USPQ2d at 1514, quoting
Toro Co. v. ToroHead, Inc., supra, 61 USPQ2d at 1183.
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123«To support an action for dilution by blurring, ‘the marks must be similar enough that a significant
segment of the target group sees the two marks as essentially the same.” ” Luigino’s, Inc., 170 F.3d
at 832, 50 USPQ2d at 105169 (quoting 2 McCarthy on Trademarks and Unfair Competition,
§24:90.1 (4th ed. 1998).
126875 F.2d 1065, 10 USPQ.2d 1961 (2nd Cir. 1989).
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2.1.2.
VICTOR MOSELEY AND CATHY MOSELEY, DBA VICTOR'S
LITTLE SECRET, PETITIONERS v. V SECRET CATALOGUE,
INC.,, ET AL.

No. 01-1015

SUPREME COURT OF THE UNITED STATES

537 U.S. 418; 123 S. Ct. 1115; 155 L. Ed. 2d 1; 2003 U.S. LEXIS 1945;
71 U.S.L.W. 4126; 65 U.S.P.Q.2D (BNA) 1801; 2003 Cal. Daily Op.
Service 1894; 16 Fla. L. Weekly Fed. S 114

November 12, 2002, Argued
March 4, 2003, Decided

EILEED

A% E3F AMoseley £& £ B w45 A — /N 8E M 4 A $14% E 3F A Secret
Catalogue /3] Z % % %42 T Victoria’s Secret | 48 F) & ¥4 T Victor’s Little
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12" Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
1815 U.S.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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129170 E.3d 449 (4™ Cir., 1999).
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2.1.3.
AUTOZONE, INC. and SPEEDBAR, INC., Plaintiffs-Appellants, v.
TANDY CORP., Defendant-Appellee.

No. 01-6571

UNITED STATES COURT OF APPEALS FOR THE SIXTH
CIRCUIT

373 F.3d 786; 2004 U.S. App. LEXIS 13334; 2004 FED App. 0200P
(6th Cir.); 71 U.S.P.Q.2D (BNA) 1385

April 21, 2004, Argued
June 29, 2004, Decided
June 29, 2004, Filed

EXEED

B4 (E3/RA) ALk L3 A% R " PowerZone | Z ¥4 0 2 E
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TPRAEHEAA T LR > Bk f§ X #]5 (summary judgment) #|
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130Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
Bl15U.S.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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b.35 3% (cause) BR&EHAZM A M2 %

B E AR E Vil EWIE R ARV Secret Catalogue, Inc. v. Moseley *
(AT 4% V Secret )— £ P& T & R o4& VSecret £ ¥ 3 A T Nabisco
AR T EFERHF AR ATERTE - REAARAE PIRIGLBRZ R
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132Kellogg Co. v. Toucan Golf, Inc., 337 F.3d at 628
Kellogg Co. v. Toucan Golf, Inc., 337 F.3d at 616; see also Kellogg Co. v. Exxon Corp., 209F.3d at
577; Nabisco, Inc. v. PF Brands, Inc., 191 F.3d 208, 215 (2d Cir. 1999).
13259 F.3d 464 (6th Cir. 2001) ("V Secret"), rev'd, 537 U.S. 418,155 L. Ed. 2d 1, 123 S. Ct. 1115
(2003).
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HAbBEHEARTERITR > Rk RERZHLTEFRE LR ILL BER -

[3F47]

133537 U.S. 418, 155 L. Ed. 2d 1, 123 S. Ct. 1115 (2003).
oy Secret, 259 F.3d at 476 (adopting likelihood of dilution standard); Nabisco, 191 F.3d at 223-24
(adopting likelihood of dilution standard).
7170 F.3d 449, 464 (4th Cir. 1999) (requiring proof of actual dilution).
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BIRRATAT R PIRB B F6RR - Ri@ > b REH R4 > Nabisco B3R
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\
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2.14.

AU-TOMOTIVE GOLD, INC., Plaintiff-Appellee, v.
VOLKSWAGEN OF AMERICA, INC.; AUDI OF AMERICA, INC;
VOLKSWAGEN AKTIENGESELLSCHAFT; AUDI
AKTIENGESELLSCHAFT, Defendants-A ppellants.

No. 04-16174

UNITED STATES COURT OF APPEALS FOR THE NINTH
CIRCUIT

457 F.3d 1062; 2006 U.S. App. LEXIS 20581; 80 U.S.P.Q.2D (BNA)
1293

February 14, 2006, Argued and Submitted, San Francisco, California
August 11, 2006, Filed

EILEED

B (HEFAN) AAEERH2 R L RE&44E Volkswagen
(AT a#dr) & Audi (AT AHE) (HEAEEL BTN
S)ZEEMAMEENAERME (oplRBE) LERAKEZHE -
REMFFRERESERLEIRREREZIHRM  TRERFTEX B A
FIEMARZAEA )& A £ R (aesthetic) HREME R KATA o — F AR A
A #)#& (summary judgment ) 3T R ER3F 0 4R A R MmARAL L3R o B
# LSRR IE R REIE R R o REZAR A T AEHE R A B W AT AR R
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(Lanham Act » BfEk) EX HZEERTRITE BEmEE—%ms
2 KAR

(# %)

Ry AMHEELRNEA BREMR B — A5 0 FRMBKER L
S o B4 Auto Gold B — fuuwg SFAe B 46 44 & It A 48 17 B AR 09 4 2L B 5 e
B (B—AAEtSEHeHEREMME) AR ARY  AHAERH
MAAEMB LR ) BHE S @A A FEEL— TR LN ER > MAeE
B 4% — RIG L AT 3] R 4% & ok B 5% » 2K Auto Gold & # & F K
YRR ARR > b HAMARER RERM > AAREFLE L
o AGEBA A AR T R R il AT AR 2R ERE R B Ak
1% Pp ik RAF -

oy

B4 Auto Gold & 3fF REREERET AT RTHERBRZRE » BITA
RbBARFERBFERE RRERAHFSERF LMY P EFR - —F
ERABRER ERAAEEZEA 0 BB E AN S E 0 B AR
FAEAE TR FR LB BMEAF RS ERB &Y > R R AFHLBEES

[ 42 B &l 4% ]




[ %% k4]

(£ BB HRE)
=+ —&D@"
BEYE 24 B2 28

>

(DAEAT Ao R &M AR EMA T 2T A B REFIFDFIRAERTEH

EMA BB ERE AR o RN RIEOD)BZER
B ARRARDRIE MBI BATR

AT BEAE

PR IEAT 2 A BA S 3 3K
SEMATRAFF KRB AT KA 5

@QATEMTAET  BEMEEmAEY -8 - B BEAD

3¥Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
%15 U.S.C. §1114(1)(a)

Remedies; infringement; innocent infringement by printers and publishers.
(1) Any person who shall, without the consent of the registrant -
(a)use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered

mark in connection with the sale, offering for sale, distribution, or advertising of any goods or
services on or in connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or
®)...... shall be liable in a civil action by the registrant for the remedies hereinafter provided.
Under subsection (b) hereof, the registrant shall not be entitled to recover profits or damages
unless the acts have been committed with knowledge that such imitation is intended to be used
to cause confusion, or to cause mistake, or to deceive.
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MR HELEMARE » RAKREMMRY > A REL > REHBEA
TR A RF RN RALEH -

% w+ = 4%(c) "

¥ 4 AR R Ab 2 48 T REE

(WAERZEREELME  GAEZ LR FTCELXL > BAMER R F
KELARFZBAN AL F LR TR AR R A R IERRT
ZAABMGMH FRESBLEMAZER > BFFRAER T4 &
B HERERFTEABIANRRATEL  FRAFLBTIRE 2R
AL A TR
(ABREARE L RMBEFZ RN ERFE -

4015 U.S.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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(B4R 4k FA 7 1 ob AR L X B R R 30 -
OREZREERATNHRZEGEREREE -

DOREEANR HZbEHE -
EZEERAZEHBRBHEZRH EE -

P ELBRFRBEBZLEERAZIR T AEAMIHHERTE T » #0450
ZARHE o

G At F = AER 4 E AR T Y ZHE -
MEEEAFCR—AA—FE=ZRA=ZBRX—AORLF_A=_+B 2%
SEM 0 S EEM A o

QELBEAAARABRE  EFFRELE LGS BRAEAGEE
MAZLRERAAZERIBETRZLEETZIHRIMSE > FAR
Mo ABHALERA TS FLEFHAAFRERZIRE BT E
Al FRE=ZFTEZH@BRE =T NEREZHE -

BER—AN—FZAZB X —AOEF A=+ B THZEM N
FEMBABEMZARETAA A FREEMHIRE B ERMNERE
DAk i RAR T ~ R R B ER B ZF K -

DT PN FBRLEEZ RS

(A TEAIRFOH SRIH LT URER MALLBEGH £ R E R
REF » GBERELRT -

B)EARZTIEEATREMER -

(C)fEAT 7 K 84 37 B4R 5 k3P 3% o

(FHATHEES)
%t = f3parat
TEALRAAEEBEMAEREE N N RE BT TR TRE SIFHT

"*IRestatement of Torts § 742, comment a (1938): When goods are bought largely for their aesthetic
value, their features may be functional because they definitely contribute to that value and thus aid
the performance of an object for which the goods are intended.
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BEERAMZBE mMARETAELZZH -

[RE52]

ARIRELHRATANREMEZZEA

[ Fix5k]

JB % Auto Gold 23] 27k 4B REEEMAF Lz A2di R
Z AZ > BRANER M (aesthetic functionality) 2 # & > HA3%H
N R A E R AR B Bt RER AL o

B R R AR (1) BRIEFERA AR Auto Gold 2 3] 2 ff KX,
#:2 (summary judgment) R ## 5 (2) BRI ERBRE ERFZ AL
(3) By kmiE@ L XA rFRzhe  (4) HNHRRERK
I ERFRA[RAHAR B Z -

[32 &)

ARZBEHBABRMARENEZLALREHZIHE S MR E
AL B LRI HAZ%E (Lanham Act > Btk ) Z2EAERE &

HEMARERMEMYERA ZLALREH X HZF A% Auto Gold
NEA XK AHRAERBEERFLER R A LG HAR 0 HAENE
B hEME (aesthetic functionality ) 2 # & » B A% A2 754 & & 2 A7 A B%
M EEF GATE > RbERZRBZE -

##HZ Auto Gold 89 E7k > M EARRERKRBE  BHETERER
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ZHEHXEEZE B (ARG ) BAZHBREER LS AR > A
BFEEFBZERANECHESLE RIBERAERESR > £ —H 2
EREFHME—BAEZGIERRAH M TERR KRR EENMR
F0 o SRETRGEEIEMREL—EAREY  KAh > —H B EL
EFREFBARERERBREBEMAREDREMN.  AITTUELE—HR - BER
Auto Gold #fbIBmeg E &g A —RFHXTHAZRZAS LF £
B TR CABFH S - R R EEmREARRAEE > R
NEEMIEBARG - PARE T > R4 Auto Gold #1887 82 Rid HZ 2 A A &
— #4249 5 A (Appropriation ) » £ &k 0 g M 32 3% 32 R AR A HAE AT IR
HHEE - AR PR H 4T -

A ZRR R

TAZEFT I B E B A G 0 TR B E AP X KR o sh—
BehrENALEINMEEY h CHREBLBES S LRRMERT
— M A SRR S A A A B R AR R B B AR A
EEER TRSEAESE (MBI HFE) BB LRFNH S
i Bk 4 4% b ok 91 A AR B '

Ko B ARG DX RS B R AR % B B AR R 2 AR
#oBMARSERGIEL T B ERA BN EAEEAN
(essential ) » RYEHLRARSE » AIEA AR - b—REZ¥HMEA
FRANESE RACHRIAMBIALBGEER - Rk hretER 7
ERLRREAF—AEFBEHLZTASHY

2Qualitex Co. v. Jacobson Products Co., 514 U.S. 159, 170, 115 S. Ct. 1300, 131 L.Ed. 2d 248
(1995).
3 Avery Dennison Corp. v. Sumpton, 189 F.3d 868, 873 (9th Cir. 1999).
"*Thwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844, 851 n. 10, 102 S. Ct. 2182, 72 L. Ed. 2d 606
(1982).
5Qualitex, 514 U.S. at 164.
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R IERIRIRA — L6 - FLNHRERES  £BRS5H
HEEXLL  ZLHRCHEA —ZHHM > MAREHUBRZIRBRER
WR RN RE R ARRE - Bl EH AR EMAERA - ELEE LW
B2zl ahBAZRRAFZIRI N AF EEREATSRARESZ
Btk - AL ELHRET R TREHZFTLEASREEZRD
3% % > 45| 4o f2 Vuitton et Fils S.A. v. J. Young Enters., Inc."**— % ( 5o T i #&
Vuitton) ¥ > B E3REIR B AR IR — B RAFAHRE TLV ) A

FEMEZ AR A B B F - B ERAAEEAA T B RAETFHE — £ @
BRI RBT A B IRIRAR S R E AL - FLHRRAT AR

A AREME

BTRAFATA AR AR » A 0B E R RIS Ao LA
o lh—IE BT TE N — N ANFBHATE LR B E g (&34
a2z R EHat il - HRERREARBEAMKBES B
BETREA L BACMH G BEAFLEY AR LWz E
X REBWMZBAT Bl AR & YA+ B F1% 0 HRE N Pagliero
v. Wallace China Co."* —RHLER « BRE T » A FMB LW EKRA
BERERTEE  RAFELEHESMESLIRLRBEEFETRABY > ML
B %3 B3Rt 2 I B LRI —E B0 5" - Bt Lt
BE2mERZEBSHERNT A BILFRERI AR LOMRE - &
Mo FZE R SR BREANELBRIRLELERES » AL
International Order of Job's Daughters v.Lindeburg & Co.""— & % » ;k[22%
BH— L RBBAR TR RER ARARER TR 0 ERZE L RFEHAR
AR SR R AR R AT R A BB AR CRABE A AR

146644 F.2d 769, 774 (9th Cir. 1981).
147Restatement of Torts § 742, comment a (1938).
148198 F.2nd 339,95 U.S.P.Q.45 (9TH Cir.1952).
149198 F.2nd 339, 343-344.
130633 F.2d 912 (9th Cir. 1980).
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ERAAEME > B EH MR BARIEGIRE o

h— R RARER B REIRE 0 AR (FAREER) #Vuittom Et Fils
S.A. v. J. Young Enterprises— Z'35 > RAE £ R AR R H — B 42 ) 8%
R EA AR LR REARRE - Bt ALVEZASG I EH
KBBEIR X RAZ— (Pl Rs) ERREMEE RBRETHE

BPAE % BIAR 3 o AR HIAME AR AR LB E AT - 4ifm
B — 9 -

BT R ELHRLT (MENH LR LERAERDERERZ
ARABREURER R4 MAFRSEREAZLER S FBRSERN
TR AR A RETE R T — 45 % B o A Bl AE L X T & > W Inwood Labs.,
Inc. v. Ives Labs., Inc."”® (A F fi#§Inwood) — % ¥ EA B4 T & - ML
28 &S 2 Dh et Z 48] & Qualitex Co. v. Jacobson Products Co."> ( 24
T #i#EQualitex) — % > MR E FPIRIRRA  ERFHALEERABALH
B SRR ATAR  HERFEAANEN L ERERZRF S
H¥ o RLRARRE LA DR TFFEAEE -

A B = et e Inwood E F 69 1% 4 € & $1 Qualitex T P 835 & & o T 1)
W B £ BB R S kR A& TrafFix Devices, Inc. v. Marketing
Displays,Inc.”* — Z 835 % > Inwood— & I3 14 H AR B2 B A h e ey &
£ Rk —HARSREZRCEARENE  RORFEAHE - AR
Yo Qualitex % F P 5 B Z AR AetEH A ZABARE AT BIERFH AT
Bl o & R BRI FAA G F > BAEMART -

151644 F.2d 769, 774 (9th Cir. 1981).
152456 U.S. 844, 851 n. 10, 102 S. Ct. 2182, 72 L. Ed. 2d 606 (1982).
13514 U.S. 159, 170, 115 S. Ct. 1300, 131 L.Ed. 2d 248 (1995).
134532 U.S. 23, 121 S. Ct. 1255, 149 L. Ed. 2d 164 (2001).
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PRfe o fBho AT AT » AR AEMIEZRZ AR KE 22 M EHBR > @ AR
PEFFEEARBNMEEREAR RRE TSI H i - B L EHEEA M
Bondkit (WMBHK) LERIERERERZ L LB IR L
F A% EREATEAA AZI B » 80 F Ebshse o R4 Bbm B
BB EEHE S BEFRLEHRZRGHARR > AR LY
IR AR 0 MR e K F B A RREBMAA B ERRIEME - B
b BEHEEREAEZRADAEMEMEEEEIRE - b > A/ THRE
Auto Goldz 4 #E 1 F ) i s i 3% ©

—HIRRZPTUAR R TR R R B P K FRZEE > ERTHE—
BIETRH AR DA IEH R - Bk > AMb— o2 AR T B ES
=] > ﬂ’néﬁﬁtﬁﬁf*&iz /i‘/j"/i °

(37471

AEFSRAREMERAE LR REZE - HNEATAS RS
PR BMARSERGIELRE LA ZEHZE L ) AHNEHR AR A
MR AR RHEREAELTRL - FBA M ARG PR B
& ZHER G Qualitex —E VA4 > T FH AL BEM %A EHR(E
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REBEENEMEERDIENS  BRREETHEERFEMAI WL EH
BEZBHFRAAZT » AR o

HAEF > B Auto Gold £ K EFRE A HAEMHaNS > MAMEE
e E R FEMER > 0 Bl K ¥Wde Auto Gold IR E HAZHEAR Y &£ 5
BESMEZEATA B L - Bl > BEDERERAELERZZ
BRAKEARG I MENBMR  MARPAEEEFELELRBOMEER
A RBRATZA BB o B R R > 4k sk AR
MR HEHEEE EHRFRLEHRERGAFR > MAELLEHREY
ARAE AR 8 W5 T4 2 5 B ROR A B fe AR BRI E M o 8 Bk
AR R BA AR AR T e B E 4R 0 4ok Auto Gold R T A A &
HEAE T2 R PR o

AL (RAAERERERDER) BFELC RS
— 2 LB R LRI R T ZARE o H MR RIRE 0 BBE 7 R
N 3AE A oy o0 B (Freihaltbeduerfnis ) 2 4 & R Ao AR T Z o KE 4 F
e Es  AIMPAREHRERZIE AT EEMEARNAE  2E2Rk
F b — Bl 0 MM AEEAZIRIARR o
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2.1.5.

ITC LIMITED AND ITC HOTELS LIMITED,
Plaintiffs-Counter-Defendants-Appellants, v. PUNCHGINI, INC.,
RAJA JHANJEE, PARAGNESH DESAL VICKY V1], DHANDU

RAM, MAHENDRA SINGH, BACHAN RAWAT, BUKHARA
GRILL II, INC., Defendants-Counter-Claimants-Appellees.

Docket No. 05-0933-cv

UNITED STATES COURT OF APPEALS FOR THE SECOND
CIRCUIT

482 F.3d 135; 2007 U.S. App. LEXIS 7215; 82 U.S.P.Q.2D (BNA) 1414;
2007-1 Trade Cas. (CCH) P75,672

November 18, 2005, Argued
March 28, 2007, Decided

EILEED

B ITC £ £ B 42 L4 A H e M 4% (Bukhara) @& =% > 24
BIMAEFEER T - EAZHRLEREIR > RER XRE AR IME
ez ie iR ER 24 (famous) AR 2 dhfi > B $bA? JE 52 B 173 -
—FHERUR L O ELHIZH A G > @K # %k (summary judgment )
FIR BB » REFRIA LR - ABE B E AT E L3R 0 1)
HHREZHXH R -
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LR BB EERMMARTZELWRE  AFWEEFTZIART > #H
MELRFTERANE — RN RZAZE LEH - - @FFRL R
R KRB XA EMAAZITFE ARSI AR M B LH
R - AR ERISF o ERATBEFN > ARZTEAZ -

(B ITAZEDT)
%+ = 45 (a)"®

155The Paris Convention for the Protection of Industrial Property of 20, March 1883, as last revised at
Stockholm on 14 July 1967.

"®Article 6bis(1):The countries of the Union undertake, ex officio if their legislation so permits, or at
the request of an interested party, to refuse or to cancel the registration, and to prohibit the use, of a
trademark which constitutes a reproduction, an imitation, or a translation, liable to create confusion,
of a mark considered by the competent authority of the country of registration or use to be well
known in that country as being already the mark of a person entitled to the benefits of this
Convention and used for identical or similar goods. These provisions shall also apply when the
essential part of the mark constitutes a reproduction of any such well-known mark or an imitation
liable to create confusion therewith.

5 Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.

%15 U.S.C. §1125
(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any container for goods,
uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any
false designation of origin, false or misleading description of fact, or false or misleading
representation of fact, which -

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by another
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(DAEAT AR £ £ > MEATH & RARFS £ RIMET 28 5 B L AR
XF~BRLE  BLRLEME LR BBREBASX 0 REMHNR
EWAEZEAT HIEFTARERIAMZZIRAAXRYET AR T X7
ABBZRE > MARTIEL > SRARARLERZHERA RZAE
Ex R ARARERFFRD
(A)A 5 ANH %48 A AL AT Z Bl 45 & A IR ~ SRR B RKEATA
RABEAHER - - MBERAHREFLIRETHZIRAEARF ~ 3%
DRERBKETE  RERBHGEATB R &
BB ERLE R TS T HHHERG RICAZHT & IR RARF
ZHETHZHE B RERREATE IR
Q) AEE(DBGRHZ TIEMA ) QB EZBRE—M - N B &M RE
REM SN B HAEZ A RZIRE - RN R E B RS- BB R E R
IR BN Z MR AN R R B N EF AL R -

g

(g B AWMz S EmnE")

ERRCY A

(—hNEH:) ORNYENZ S ZRTERANRSE - R X — 842
EHELTZE REREZEIHEARMAFZIOLE  AHEEHEZ

person, or
(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities,
or geographic origin of his or her or another person's goods, services, or commercial
activities, shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such act.
(2) As used in this subsection, the term "any person" includes any State, instrumentality of a State
or employee of a State or instrumentality of a State acting in his or her official capacity. Any
State, and any such instrumentality, officer, or employee, shall be subject to the provisions of
this chapter in the same manner and to the same extent as any nongovernmental entity.
'The Agreement on Trade-Related Aspects of Intellectual Property Rights ("TRIPS").
"%Article 16
Rights Conferred
2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In
determining whether a trademark is well-known, Members shall take account of the knowledge of
the trademark in the relevant sector of the public, including knowledge in the Member concerned
which has been obtained as a result of the promotion of the trademark.
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R IFE R RAERAEA L WAL EA WA MRS 248 A A &R
WMAZIEN  REBARLFERAEASE RS AEZIELMES - KW EREDT
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BES  REEXREAE At LFRBFELELZAUNZIRARE VA
Bukhara AR ¥ > Mb— BRERELEZBRHBLERLATTEER
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ABHEH
BiEi LR EZ AR Mot £ —BFAHEA 2 HEHFE
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(1) % & HAZE /X RR

W—IE R RAN— B FAE A BN E N2 4% (bis) e

161 American Circuit Breaker Corp. v. Or. Breakers, Inc., 406 F.3d 577, 581 (9th Cir. 2005); Kos
Pharms., Inc. v. Andrx Corp., 369 F.3d 700, 714 (3d Cir. 2004); Buti v. Impressa Perosa, S.R.L., 139
F.3d 98, 103 (2d Cir. 1998); Person's Co. v. Christman, 900 F.2d 1565, 1568-69 (Fed. Cir. 1990).

1921 a Societe Anonyme des Parfums le Galion v. Jean Patou, Inc., 495 F.2d at 1271 n.4.
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£BH TTAB ## % W2 m 2 mA8 & e B2 % 2] 4 &M A6k
2 %% o &£ Vaudable v. Montmartre, Inc.'® — % > % %1 B B % 2 742
"Maxim’s | Fl#kE B RB2Z AT RBLEEREOERAEREZ
MR E—FAR AR LR EER 2 SR GEREFL—FR B
BHRBERANZEARBERAAZER  f2aN i@k PR ERFZHRIL
R F M2 F AL E > MR %A E A (misappropriation ) 4 A2 Bt
EHEHER - REACRE —AWANFREGEEAZ > MALAGHHTE
ZHRADFTERER Rk REFELERAE  SWRELERZTAL
MR AR LS o 4 Mother's Rests., Inc. v. Mother's Other Kitchen, Inc."®*—
£ TTAB Bpda it - £SNBR XA A H B N X & B4 A ALK et R E L
BIEEAEEB % — &R AL B CE Vaudable &£ 2% % '

[ £+ TTAB X 4 All England Lawn Tennis Club, Ltd. v. Creative Aromatiques
16— 2 i 4a B 2. 38 & M) &~ 40,3 T Wimbledon Cologne | #% 3: % % 4% > Bpfg
BESREEZBRERZHAZ > B (1) ZHARMERALFEARLIHE
L 245 Vaudable E {2 B Em I L E (2) AEFFEARLZIBEAS

19320 Misc. 2d 757, 193 N.Y.S.2d 332 (N.Y. Sup. Ct. 1959).
19218 U.S.P.Q. 1046 (T.T.A.B. 1983).
1651983 TTAB LEXIS 117, at *8, 218 U.S.P.Q. (BNA) 1046 (T.T.A.B. 1983).
166220 U.S.P.Q. 1069 (T.T.A.B. 1983).
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BULZ G RBABNABEAZAEMAEMEZHE (3) AFLEm
BHRBERBAHAMZAA A -

R LT 40 0 TTAB 2 iR 3 k45 HARIEAT — B #0 7k 2 R, € M 4%
WL TIARIE N c M LT A M H B HE -

(i)  BEFRAIA

FARE KA R —RAZ LR ERZI ARG ER - £ Grupo
Gigante S.A. de C.V. v. Dallo & Co.""" ( sAF %% Grupo Giante) — % > %
WEE IR AT AL E BB 6 5B RS R H B E R R ARE

(palming off) - AH B HAE 240 AAABEABBRIAR » %
FEXEZLBRES  HEL A LZRERARUARZHHLZIH & -
2R 7 Grupo Giante — £ 2 F| R b T 4o K I JERBH F 2R R BN
HERZ—hmARELTRESR AAANHRELEORAZ -

EARAREKRZ TFTRIET ERHAAT HAR—RBAZLHARERT
W BB R AT AR Z AT A I RN P A E5kE - 2N AR AMIH
TR BHERARE > B 2RBELHRER  BFHRRARGH
o RLEABRAGILEMREBH AL - RERFE T AT HRELR -

Otk # BRIBAT L ik
B Xk BRERNYE 2 4% (bis) L& TRIPS &%+ 15 %

ZRTERELBRZARE HIVERITC B R EREREGOELERE
B € /B AT 23K © B8R Vanity Fair Mills, Inc. v. T. Eaton Co."® — % #| ;23 %

197391 F.3d 1088, 1094(9" Cir. 2004 ).
198734 F.2d 633 (2d Cir. 1956).
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BN E N2 4% (bis) A BEBITZ% N > 12 TRIPS it &bk 1'% o
B AR AHEEUEITTRIPS Z R T e FHEHBRETAUE
4% TRIPS % + 4% % =8 -

Al—ERBRBE  BRBMAAREAREZNES  BRXYR
TRIPS it & % R HACAEATE B2 2 M 4] o

R McCarthy KA RE AN EZEREREARTIIREZ L G224
FI4REE - BEREREBATZ o BKRIR KRB RAEAT H] R KB L AEH
BEEASUBATEERETZ  MBKBEIFAPEEZIXEN ALz
FRIR, o

COHREEARAG AR U ZIERAE L HAZIE S

B SR AL /i"f?ﬂf),( J:_ﬁ Zﬁ*—r b2 e VAR A ’fa/t‘—h EJ% ﬁ:?%%ﬁ%@
ZEHE BAHREZSFMITNR L UM ) RAKRZ IR o N
MAZ A2 B EEYE  BaBEUILEFT KR ELF AR -

x> ITC SEHL A LRI EMBEME > R REHELMmA A E
ke mB > R ERBRGTAILERERAYF N2 =1k (bis) L TRIPS
B N F o E LRI R AT E T 0 Bk 0 ITC 3 R4S AR IE B
AR EMAEF R > MARTRERNERFE EMRFAARLER B
st ITC PR AE LB FF 2R an F X RAB AR R EFLF -

[347]

'1n re Rath, 402 E.3d 1207, 1209 n.2 (Fed. Cir. 2005).
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Frig T # 4 4232 3% (the famous marks doctrine ) | 7345 4 — B W k&
AR k@xEmenBgE e (RRMERE) HRRE > Bk 4%
ZAHZLNBAMARER L~ ERRAN N BRI MZ BRI F
N2k (bis) o ZEXBHRATREILE—GHEELZHRELRFZIHZ
MEM RAAE R > ARG E L AR LB R M B fRE -

R ERABREHRBEEZLHRERAABIAAZET > BEART
B IR BAREA R Z N BES 0 BRNH R TRIPS it & R HABAE 4T
TR A o BARRELNYE 2 =% (bis) & TRIPS % + <14 % =8
ZHRE - EFRABRABREHEEMENREL TR 2aNRTHIATAR XL
RAEE M AIBAT > Bb > SR Z LIRS ELELBACESL  wRALEER
B RBIEMT > AERZARE

X B AEMBRET o AEXHE L HAREREISIRFLHR (R

BPHEBNEL) 4 KRER > TITHAEABEZIMA > AEZIIN R
ERF Rz HE
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2.1.6.

LOUIS VUITTON MALLETIER S.A., Plaintiff-Appellant, v. HAUTE
DIGGITY DOG, LLC; VICTORIA D.N. DAUERNHEIM; WOOFIES,
LLC, d/b/a Woofie's Pet Boutique, Defendant-Appellees.
INTERNATIONAL TRADEMARK ASSOCIATION, Amicus Supporting

Appellant.

No. 06-2267

UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

507 F.3d 252; 2007 U.S. App. LEXIS 26334; 84 U.S.P.Q.2D (BNA) 1969;
Copy. L. Rep. (CCH) P29,476

September 26, 2007, Argued
November 13, 2007, Decided

EILEED

BELV BhEEgeEmbz el - s (HERA) AIREHR
BURZ TR TR RKERNETREZ T ER L RV A AR AT)
B REREZ RO AmilterFn RERFE_OOXNFHEETKZE
B Bt F # 4% % (Lanham Act » BAEE) A MIT R I IR » 54EME 24T
B E AR o —FHEXRUAG K HA R (summary judgment ) 3 E 44
sl 0 BRERARIEAL L3F o AR B EIRATR B mEIA TR BB AR
ZRE > WRERAZATHE R FERRA > BAHRL B — kBB
(parody ) i B > A E3F AZRIEMA B R G REEFE L BEBNA
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(Bl ) 2481t -

[ 42 B &l 4% ]

LOUIS VUITTON

[ %% %4%k]

(LB AR RET)
= FA B EE RS 2 o

""Federal Trademark Dilution Act (FTDA) ,15 U.S.C. §1125(c).
15 U.S.C. §1125(c)
Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
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(DIAERRFEREELH GAEZLRFTCELXSL > BHER R
KELBRETZBAN A MNE B LR FAA AR TR A BOETR AT
2GS FRGLSBLEMAZER  BEFFRAERETZAAMHK
B HEAREATEARINMRATEL  HKRALBTIRE 2R
LASE B PR
(ARERY L RBIR AT XA IR E -

(B)AZ 4k AN db R L2 BF R RS o
OFFZRERATAFRZEGEAIE -

DOREEANR HZIWEIHE -
EEEERAZHRRRBEZIRHEE -
F)ELBRFREBLEERAZRT  AHEEHRHHERTEF R
kX 2 o

GV EFE=AERIR RAMFEEZHEE R -

terms as the court deems reasonable, to an injunction against another person's commercial use in

commerce of a mark or trade name, if such use begins after the mark has become famous and

causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided

in this subsection. In determining whether a mark is distinctive and famous, a court may consider

factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.

(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that
person, with respect to that mark, that is brought by another person under the common law or a
statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.

(4) The following shall not be actionable under this section:

(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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HEELFECKR—AANA—F A =ZBR—IORF_HA—_+82%
M o R EEMEEM o

QEFLZRETHAAMKRBRZE » EFFRBLE LGS ALK E
HMAELRERAAZERRIBETRELAEETZIHRIMSE > FAR
MR- FaAGEBAAR RES £ L RFHAARERZ R BT
Al > FRE =+ BEQ@BARE = NHFERE MK

BR—AN—FZAZB X —AOEF A=+ B THEM N
XM EA BGEMZAREAA A AT M H PR S @k SO kAR
Prab i RAR T ~ R R ER B ZF K -

DT PN FBRLE L RS

(A TERERFHH LSRRG LT UER MALLBESH EEE X
e > SIEFERELERE

B)EARZIEEATREMER -

(CHEATH X 89 #7 B3R T R 3P3m -

[RE52]

1. #% %% A " Chewy Vuiton | £#) B L& F A&k M (parody) ?

WEZERATAHRE TERIREHARMZIRARDBLE 7

3. REZFERITALTETEAREZZLHAE?

[ Rt x3k]

(AHMEBELERARABZER)

R4 XRS5 A T Chewy Vuiton | %3t B & 3% ax 82 K 542 1] 208
HFEARZE MIERBIRRE © HE R EREAT AR E L BT RIEHAR
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1% (Parodies) > B b2 F iR FBAZE o

(AMRETERZER)

B X5 AR FE AR F L MR TEE LR e R H AR
MARERT BRBEESED R ERBEZERATAHTRELEZLY
1o B B ATREMZ RS = AR MM > Bk Akt

—fEAE A 2 A48 R A AR A A AL e R R E AR

HERER > BA—OOXNFHRPREELERERA BALH
o REmAZE Kk T EE (substantially) 34, > d B H 4% A JE{2 k48
BREZ A R B o b ktk > RETREAGLEAILS
PR o

[:2 &)

Louis Vuitton Malletier (A F 4% "LV | )B4 BRE 4 k055 ¥ 2
#Wikd o %42 TLOUIS VUITTON | & B RB 2 E L HAZ > T B — A\
FNFREERIES LV R L EH Lo 0 TR A E 8 & RpEAF > FlhoIB

B~ ek o i R R4 ZMIUE -

WEABMPNEENG N EE AR ARBEFRENGEZLHEZIEIH
BEBNZREYERE  FIRAFHRIATABBLERS > M L HRL
Jk TLOUIS VUITTON ; - & " Chewy Vuiton ; > 75 &E R TCV | B2
Mk "LV, %42

(AHMEBELERARABZER)
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B4 X7tk 41 A " Chewy Vuiton | Y83t B & 3% i 8 H 42 f 208
FRAZEMBRAEEE - KSR EREATAERE L B2 RBMEY
4% (Parodies) > H bR AR FBRAZE o

SRR A RENRFRDZE > AW LIRS WA 0 RIE
Pizzeria Uno Corp. v. Temple'”” ( LAF ffi #§Pizzeria uno) — &y R > £+
BRFAWAEE - B (1) REBZZIHBHMRBE S (QmEHER2S
ke s (3) BenRl gt s (4) maeBEEAZEZEMME S (5)
WP A RS2 M (6) #EZEE  (7) FERA - bR £
LIRFEEE  MANIFSEEEEEELZ/HARF o ST E5RKK
WM ER SRR EIRAZ AL 0 Bk BATLAL T BATHE R
ST AR AT B TR B AR RGE YRR -

MRS B R M T o AR AL A R e AT 2 AR
o SR — e 8 0 3 B M A A R - R BAR L2 R R KE
FoMEZERARERARZT ANEEARERMZIHAR B £77—
BRI B TR R AT B o AR 0 A SRR BT R 3B R R A R
RAZE > MALG - Bk BEKE AR B R KE G E R TR
fe bbbz MAREHE Lk Pizzeriauno— PR B EHER 2 H 0k

174

FHME—BERE BAELHZHBAZIARE » BRSO
FAAAR > AL — 2 E R FRR S48 B RMERAKLEZ
E o MRBEMNBS ERTAERTAAEEEREAR - mA > N

172747 F.2d 1522, 1527 (4th Cir. 1984).
"Jordache Enterprises, Inc. v. Hogg Wyld, Ltd., 828 F.2d 1482, 1486 (10th Cir. 1987).
" Anheuser-Busch, Inc. v. L & L Wings, Inc., 962 F.2d 316, 321 (4th Cir. 1992).
"Jordache, 828 F.2d at 1486.
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LA Z 38 0 H BT AL & foi kM a5 2 B 8 M B BFIE K B
MRS B MR PR 2 A S R A B R EHRZ R BW o AERE
T2 E LML REFRFRDBZEE G HENA

FME B4 #ARHAZRMA G LM B a3k
BELARZAEARE G AL TR BARRBEGES Z T -
R F EREHAMME - REEMX ZBEAREHEL  BAET
ARG o EAM T M ER LA E > BARKBERMERE @
MREfBEREDEBEREEEAAAR > Bib HEER R HEHE
R 2 3T AL B & A RR R B B B 2R o

MEZREMS > REZHLTMEEREMN  BPEREZHEETAE
B M B S AR X LB R -

RENRERRFMS > HRIHEFERR O bt MALES
Y% R

ﬁ%ﬁﬁ%ﬁ?’%%Lﬁ’*%ﬁ%@ﬁzﬁﬁi%%%mﬁﬁ
B Bb o AE R R XS

o

gm
3‘;)&

it BAGAERRAFTCHAREHRAZEZAE HEE 2R L
KAEEHA TR RAEZEALL -

Bz mEF PR FR RRAHRELREZAR LA ELFHL -

(A MR EFRZ E5K)

176Tommy Hilfiger Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp. 2d 410,416 (S.D.N.Y. 2002).
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BENFRERBEZFERITATEEZLHE -BALALZIATRED
R EZAMERA MR HbZEAFREE—BERZIEERER
2 BRI PR REZHAZ -

HERER > BA—OOXNFHRPREELERER HALH
o REmAZE Kk T EE (substantially) 34, > d B H 4% A JE{2 k48
BREZHAM R Bk LK - ik RENREAFLFIES
PR o

LRI R 2354 PR MAIE i — 2 4 BRI AL E
BRGRRZAES > mBLEFLHEN MRE_OOXNF 2%
Eo BEANE RELRLERATRILF DA ZEIRFM G2
o FRLBEATHEHERE - 64 ANRSEMILPRZ R &
1 5 5B o A F) B 0 o — P RR R R AR 2 R e B A 2 B T AR ORAR R 4 %
£ AR A

B X5k AR B AR F L AR TR L oL AR g AR
MAHERE GBS ER - KMb—BERZBT 00X xFx2
fGIE o gb—B BRI HELEHARER TR (RLFHEWFE) >
FRTRZE ik rEkRELEXNBARE - KW BB -—REA
BREBREZ > mARIFEMEFRXFHHLERFETEHRIRN > A
Mo EEERRESEEE—REEBAR R LR U RRA Z
B REALRAMI > FRBARARCRELER FAEFMENE

° B AR ARIEMEAEAS I K AE B B3R BEIR AL K 69 T AR
B iR IETE O EAY BT AR R A RS LT AR 2 g e BRI

N.Y. Stock Exch. v. N.Y., N.Y.Hotel LLC, 293 F.3d 550, 558 (2d Cir. 2002).
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A (BPA AR E B RIREF) BPRAES R AEMER - ZEELRE
bR IRE A RS AR A L T AR R K 0 B A% I A
FREETHAXR A G LENBERE - Hlotf AR OEY
BeyfEm (B L5 A EEFLERBE) BAM -

FAALM o A EZAER MBS ER  TRE— - —_RWH
FHEBEMAM o Bl RAZIZBEMYEGER SEZHEEEL -

M AR EZER 7 AARER MR AEEREGEER 2B F4F
B REMOBGER B RAL ERERT RAEALE L HAR
ZHAMBRB T A THEFZRF - AREHRZZ LB EABMH
et VRIS BT Z 0T » RS A RA A L RIE 2
Ee)aE R mEY  RARAFEEOEGER  HEERERHE
HFHIFEREZZLHE > MARLBEEESC > M BanREHES
Bl 658 BB A A M MmiEAF b — 3R A R g R dE H o

=] e PEYE o o

o et AdE 0 AE X AR AR E X AT I IF ko sb 2 AL
BN RBRENEZERER - XA CHREERERA (actualuse) - A
AHEFBTRAREMN  REHFEFWG RRATATRRET  #4

ZRIEME YA AR AR R AR X 0 B AR LE B R 2 A 0
EZAMBASEREABEUZIH GG RBEZL BRI BI L EREF
A e AR I R LR A AR LA E T AR N TR B Rk e A
B mBRERMA R TMB] T RIE RS HAZH L E— R
wse s o 0

"8 But in this case, Haute Diggity Dog mimicked the famous marks; it did not come so close to them as
to destroy the success of its parody and, more importantly, to diminish the LVM marks' capacity to
identify a single source.
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AR A ERAR B ERRBA  RECELF M AR TE
Wk i R AR 0 SUE T B H Ao R HL AT R R B 2 R MR IE o 48
Z 0 fF bR F & 0 RATR ARSI AR R A E HARZ A M
T AEAR AR 2 Z AR A AT RAR

R4 AMBR S ERIETIRR > REL/ARALAERR KL 25
AmZig RMBEID Rl El > A LR —ten T AP
RA#z 10 thnBz L8B4 R 1190 2k a2 B8 | Srga o

(57471

AE T AE R MAA (Parody ) 2 FIRE AR R BER -
TI 4364 A NS IR HARGEME BT X AR o A — e 4 > R WA A
RABPEEAY ~ AR RIBBEZ AR - KEF > HEXERAREHZZT X
BYREE AR Z MR 0 Bk B — R BAR KRB ESGER -
R BRI BEGER ERTHRRLAZE  ALA e - Rt &
R AEZAE AR REEOBEGER LT AEL MERARLTA LA
BRAZE - RABRAZENAE > ERABHERT I CEE EBEmUAE
(1) REHLZHNERBE; ()mBEMzmmE: (3) A&
Mz gt 0 (4) AR EERBEZAME T (5) RbmER RS
z ks (6) #EXER S (7) FRRA - WERFLFRNEFEE
mANFESEEREERALEERARE - MAERET  ZRZAHRELRAE
FRARAZIAFL

pih o BB R B ERFE L TR IR c AR L > KSR
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£ 3 KR e B B A2 2 3R T AR Ak AR & 2 18 Bl AT R AR o

AEAFERBUEEGIL—BREALGTH T ERY LB L AN
BRERTEROA TR EZY > HARoHFm > RIEAF N o RIEKRH R
ThEBEERETETBALBRARAAGAAFTBEREZS
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2.2.1.
DAVIDOFF & CIE SA and ANOTHER v. GOFKID LTD

Case C-292/00

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES (SIXTH
CHAMBER)

[2003] All ER (EC) 1029

HEARING-DATES: 13 December 2001, 21 March 2002, 9 January 2003
9 January 2003

[ZE#HE]

AETIEBRB R ZHERFRKEMNER > s — ANNFREHAZEA
Frik@ (R F BEARQ)ME 2480 P28 > F— 41 & A& (preliminary
ruling ) - KZ & % Davidoff , 3] 24 "Davidoff | ZHZABREE (@354
B ) EMETEH L EANF HIbdks AT BEE B AR R
3 EEEARRAE S S Gofkid 2 5 N R 4 2 B AZ 44 > 24 T Durffee |
BAREMPNER BARE AN RERMZH S REEREAE M

L& BEA "Durffee | HRTHBLZITA R REELBL
(reputation) ZAZE o

BEERENEwE(DbOZRE  RAZETAEBHAZE - X F ik
BDEOZRE B LEERZI IEERERTURE-F R §—HRHEL

AT Z & B B B ZE M B ARAR B S G4 0 M AT AR 2 AT R 48 AL A X
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7 o SRS P34 L AT B AR AT SE M AR AR A & T RARFAMLE 0 5 AT BARAE
"HMEeBERN, BA TER > B -HAXMER TE, REEE GG
A - #] A (take unfair advantage ) 2k 748 5t AT 7 4% 2 3% % £ ( the distinctive
character) s ## (repute) 8§ > AR JE AL H B AR 32 > 5 S35 Al &
SRR

|

RAIFRHEQRAZHERB T AR > FRCHNER FBRZ EMEE
TR AREH A AR E AL b R L IME R A8 B R 2
A% MBIEEIEHGARNFH A RRIBZ AR R R ERE - TR
R EBRZ AR MR (2 RIFAAITIE BB A BE Wk
4)(a)fatb &2 T i &7 & (would)— F» B AL ZB B 15 3% . d 3% (dilution )
W MANKEL AR RRRBBEMEEANZEZT A b—173% -

PARET M EATHE O H AR SR B REAM R E R RSN
HAaR R REmE D H IR F HAE ER G EELAERE
PR HELIRE ) - MARERBTA NG —HARREN TR R ZF
BiHEHLE > Bk HEHEZER > HELHAEZIEREATARIE - %
LR ER —HAMEERAIKE  TREEBREAXITE > RILFLARD
BEZ X%k REN— - Z_F PR LAZTEmBANHFAR  BbbRrz

B R B AR o

BRI R SRR Is > RARS X AR A 0 W AR X &b
J& 748 B) Sk FRAL 0 B phss B3R R BRAE T AR Al & wik(4)(a) B B BARQ)Z A
o HNER R ZHZNRELTRNE LIEMEE N o Hit o 2B B
R B FERIZELFDES  FREMNERR LB Z AR LT PAFK
e BRHE L (well known) HiRRME ERF AR > M AN EIEMIE L
7 o ARG A8 B RAAMEE N 0 IR A R FA R BORIR Rt S R AR
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(erpsmazea'”)

% w4 (1)(b)'"™

mAR A A R MIBLEM R EAZIEd

1.—PAAZ R EARZEMT » ko O M E BT S AR

(b) 2 56 AT 1742 2 B A2 A8 F] R4 > 0 AR 2 7 o SRS 2.3 2 AT 7 A%
aF R FAL 0 BRI A B AR X E A S T L35 L AT R AR A B AR
Z LA

# w5 (4)(2)&()"™!

"First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

" Article 4
Further grounds for refusal or invalidity concerning conflicts with earlier rights
1. A trade mark shall not be registered or, if registered, shall be liable to be declared invalid:

(b) if because of its identity with, or similarity to,the earlier trade mark and the identity or
similarity of the goods or services covered by the trade marks, there exists a likelihood of
confusion on the part of the public, which includes the likelihood of association with the earlier
trade mark.

81 Article 4
Further grounds for refusal or invalidity concerning conflicts with earlier rights
4. Any Member State may furthermore provide that a trade mark shall not be registered or, if
registered, shall be liable to be declared invalid where, and to the extent that:
(a) the trade mark is identical with, or similar to, an earlier national trade mark within the meaning
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EEERATHHREN  FE—FRITHEREH M > o TEMH R
TR

(—BRRE —BARERANGFEZE B BE R EMEHEMAERAM @
FIT 5K 3% P 3235 48 X 7 o0 Sk AR FS $13% S AT B AR AT R4S 42 A
HHRABBEME SR AR AR e ERN AR LR B — B4R
18 A & B g3 B RN A R RRIE AT AR 2 BN M R AR o

O T Ll H —BRFWIAD)ZHRE b har2 A miE A mEE
FHELE LER
()4t %
(ii) # 154 5
(iii) Z V42
(iv) T % B4 & 4

Sk ﬁ‘{ (2)182
AR A
QAEFTE B RFH CAEMRE  BLEEALRXHBE P REHA AR

of paragraph 2 and is to he, or has been, registered for goods or services which are not similar to
those for which the earlier trade mark is registered, where the earlier trade mark has a reputation
in the Member State concerned and where the use of the later trade mark without due cause
would take unfair advantage of, or be detrimental to, the distinctive character or che repute of
the earlier trade mark;
(c) the use of the trade mark may be prohibited by virtue of an earlier right other than the rights
referred to in paragraphs 2 and 4 (b) and in particular:
(i) a right to a name;
(ii) a right of personal portrayal;
(iii) a copyright;
(iv) an industrial property right;
"2 Article 5
Rights conferred by a trade mark
2. Any Member State may also provide that the proprietor shall be entitled to prevent all third parties
not having his consent from using in the course of trade any sign which is identical with, or
similar to, the trade mark in relation to goods or services which are not similar to those for which
the trade mark is registered, where the latter has a reputation in the Member State and where use
of that sign without due cause takes unfair advantage of, or is detrimental to, the distinctive
character or the repute of the trade mark.
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183Case C-251/95, 1997.
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2.2.2.

SPA MONOPOLE, COMPAGNIE FERMIERE DE SPA SA/NV v.
OFFICE FOR HARMONISATION IN THE INTERNAL MARKET
(TRADE MARKS AND DESIGNS) (OHIM)

Case T-67/04

COURT OF FIRST INSTANCE OF THE EUROPEAN
COMMUNITIES

European Court reports 2005 Page 11-01825

2005 ECJ CELEX LEXIS 204

February 12, 2004
May 25, 2005

EILEED

A £ &% Spa Monopole 2 8] » # %> OHIM ( Office for Harmonisation in
the Internal Market (Trade Marks and Designs) ) #3F ] % #% % Spa-Finders /»
5] 2o " SPAFINDERS | Efft Bk ERBH R EF XX FHRATER - £
OHIM E:z@aiE @ HF K% > B4 X5 OHIM L3i%K B 44 B3 N L
SR B ER e BOM B — F R K#s OHIM 2 A% Al B X F
HAZZE A a2 % (well-known 2 famous) % 4% - R 5 —
FoklR R e Hran 0 B3 A B U R B R RGR A ) 2R 4B R IEE A A
HEERE - L MEHIRZ M BRI HENA AT LERATRIE
£ (2% DAR L K R¥IE (prima facie) UBHEF R EH A KHIEZ

N\
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click to LOOK INSIDE!

aFLFINDERS
SPA VACATIONS

{1 HOME » ABROAT

[ %% %4%k]

(R gt B A2 459"
ERNION
ERZAHESH

% Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L

11, p.1.
" Article 8
Relative grounds for refusal

5. Furthermore, upon opposition by the proprietor of an earlier trade mark within the meaning of
paragraph 2, the trade mark applied for shall not be registered where it is identical with or similar
to the earlier trade mark and is to be registered for goods or services which are not similar to those
for which the earlier trade mark is registered, where in the case of an earlier Community trade
mark the trade mark has a reputation in the Community and, in the case of an earlier national trade
mark, the trade mark has a reputation in the Member State concerned and where the use without
due cause of the trade mark applied for would take unfair advantage of, or be detrimental to, the
distinctive character or the repute of the earlier trade mark.
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1. Spa-Finders /&) 3£ " SPAFINDERS | X F {2 AR BERBE L LA T
i A % E L AR M AR ?

2. Spa-Finders /X 3) £t " SPAFINDERS | X ¥ A2 £k BMRB R L LA F
AR L AR AR RAE 7

3. Spa-Finders /» 3) £t " SPAFINDERS | X F % AZ £ R RS R E LR T
FONFF R %% 4 AR Z R e R R D

[:2 &)

B EBARIEZHAZATILEME (Benelux) 2 4% » B iR

TR M ARE B ENMEO) B E > FRIBR T MR T LBZ S %28

AXAHRAMLEERETFARL UAAERAT KEFE G

FOATFHA A KRB Z AR BRI - Bk MEHARMBA LM

MW7 MERFIE  ER A M AR BRZELR  RIFRMNERZH

)7k (caselaw ) > /BB BRI REBRNZ BB SZ HEH RN E
% (significant) ¥4 » %0 K LA .

"% Case C-375/97 General Motors 1999 ECR 1-5421, paragraph 31, and Case T-8/03 El Corte Ingles v
OHIM - Pucci (EMILIO PUCCI) 2004 ECR II-0000, paragraph 67).
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2.3.1.
PFIZER PRODUCTS INC., Applicant

and

JOSEPH KARAM, Respondent

2006 WL 3446212 (FCA), [2007] ALMD 3100, [2007] ALMD 3101, 237
ALR 787,70 IPR 599,[2007] AIPC 92-232, [2006] FCA 1663

FEDERAL COURT OF AUSTRALIA

13 July 2006, 14 July 2006, 1 December 2006. Sydney

[ZE#HE]

REBZEHA (BPsaH A) Joseph Karam # 3512 "HERBAGRA | -
"HERB AGRA , % "HERB-AGRA | A:ME42 » tIECHEANUEA 5
TR~ FN R ZF B - NEAFHAREMAL - B3R A Plizer 28] (%
LBRAMBAIEARZAAAN) H2RE ER > RBAZGEMBELHR BAFE
BRI 0 T BT AR B R E AR c ARRABBATRZIERL
RAZRRETEEABE > B AFZER -

[ %% %4%]

R A2 £ 15T
ﬁi jus +3'fl,%188

""TRADE MARKS ACT 1995.
"*Sec. 43
Trade mark likely to deceive or cause confusion
An application for the registration of a trade mark in respect of particular goods or services must be
rejected if, because of some connotation that the trade mark or a sign contained in the trade mark has,
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A THEBATAFLH BRBRHE LT FEM AR LAHKRE > B > B4R
XHRELHRETF A ISR > AR RAZTLEH LIRS L&A
7T At 3 A BB 2 T AR e

ﬂ

o

#va+ g™

A8 ) % o T AR

(DAR#FESE (3)~(4) B> ATHHEATEALLERL (FHFANHEDL) £
B (FHFANHAR) M FLEARRD

the use of the trade mark in relation to those goods or services would be likely to deceive or cause
confusion.
"MSec. 44
Identical etc. trade marks
(1) Subject to subsections (3) and (4), an application for the registration of a trade mark ( applicant's
trade mark ) in respect of goods ( applicant's goods ) must be rejected if:
(a) the applicant's trade mark is substantially identical with, or deceptively similar to:
(i) a trade mark registered by another person in respect of similar goods or closely related
services; or
(i) a trade mark whose registration in respect of similar goods or closely related services is
being sought by another person; and
(b) the priority date for the registration of the applicant's trade mark in respect of the applicant's
goods is not earlier than the priority date for the registration of the other trade mark in respect
of the similar goods or closely related services.
(2) Subject to subsections (3) and (4), an application for the registration of a trade mark ( applicant's
trade mark ) in respect of services ( applicant's services ) must be rejected if:
(a) it is substantially identical with, or deceptively similar to:
(i) a trade mark registered by another person in respect of similar services or closely related
goods; or
(i1) a trade mark whose registration in respect of similar services or closely related goods is
being sought by another person; and
(b) the priority date for the registration of the applicant's trade mark in respect of the applicant's
services is not earlier than the priority date for the registration of the other trade mark in respect
of the similar services or closely related goods.
(3) If the Registrar in either case is satisfied:
(a) that there has been honest concurrent use of the 2 trade marks; or
(b) that, because of other circumstances, it is proper to do so;
the Registrar may accept the application for the registration of the applicant's trade mark subject to
any conditions or limitations that the Registrar thinks fit to impose. If the applicant's trade mark
has been used only in a particular area, the limitations may include that the use of the trade mark
is to be restricted to that particular area.
(4) If the Registrar in either case is satisfied that the applicant, or the applicant and the predecessor in
title of the applicant, have continuously used the applicant's trade mark for a period:
(a) beginning before the priority date for the registration of the other trade mark in respect of:
(1) the similar goods or closely related services; or
(i) the similar services or closely related goods; and
(b) ending on the priority date for the registration of the applicant's trade mark;
the Registrar may not reject the application because of the existence of the other trade mark.
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AZGHARER —HAREE LR BRI - MAE H A 1E T o 2R
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B.® & AME AR 69 A > ER AR 6948 A T RS ik AR R BR T AR -

[(REF2]

l. PHEMZARATEZE AL FRNERES N T MmN ER
AZ AR AR IAHZR?

2. FHEMZAZRTZE —ARNELFRMNEZEE O+ wik @ni
BAZHBRERRAZE (FHAUEREEAMNT L ELEARFZ
) ?

3. FHEMZAERATEZE —ARNLFRMNEZ L+ =15 Mk A
HEBah LEARBBRLFZE?

[ Fix5k]

H3R A Pizer 3] (BEBRBRMAIHIZZAAAAN) HFFAZ M
REER O BATCEMALNAES B ARG > M BT RS HE AR R R 2
EARA BRALTHERERGELELS - HEZ - BRIXEZFENA
"VIAGRA | R Z L ehdbhe > TS EE ~ THREERS ~ KT H#H -

Sec. 60
Trade mark similar to trade mark that has acquired a reputation in Australia
The registration of a trade mark in respect of particular goods or services may be opposed on the
ground that:
(a) another trade mark had, before the priority date for the registration of the first-mentioned trade
mark in respect of those goods or services, acquired a reputation in Australia; and
(b) because of the reputation of that other trade mark, the use of the first-mentioned trade mark

would be likely to deceive or cause confusion.
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1" < Trade mark likely to deceive or cause confusion > An application for the registration of a trade

mark in respect of particular goods or services must be rejected if, because of some connotation that the
trade mark or a sign contained in the trade mark has, the use of the trade mark in relation to those
goods or services would be likely to deceive or cause confusion.

192 < Identical etc. trade marks > (1)Subject to subsections(3) and (4), an application for the

registration of a trade mark ( applicant's trade mark ) in respect of goods ( applicant's goods ) must be
rejected if: (a)the applicant's trade mark is substantially identical with, or deceptively similar to: (i) a
trade mark registered by another person in respect of similar goods or closely related services; or (ii) a
trade mark whose registration in respect of similar goods or closely related services is being sought by
another person; and (b) the priority date for the registration of the applicant's trade mark in respect of
the applicant's goods is not earlier than the priority date for the registration of the other trade mark in
respect of the similar goods or closely related services.

193 < Trade mark similar to trade mark that has acquired a reputation in Australia> The registration of a

trade mark in respect of particular goods or services may be opposed on the ground that: (a) another
trade mark had, before the priority date for the registration of the first-mentioned trade mark in respect
of those goods or services, acquired a reputation in Australia; and (b) because of the reputation of that
other trade mark, the use of the first-mentioned trade mark would be likely to deceive or cause
confusion.
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24.1.
PREMIER BRANDS UK LTD v. TYPHOON EUROPE LTD and

Another
CHANCERY DIVISION
The Times 22 February 2000, (Transcript)

HEARING-DATES: 21 JANUARY 2000
21 JANUARY 2000

EILEED|

REFR L Premier AEB Z 42 X ¥ ot ER - LT TY.PHOO |
BEd o EM=BEEANE X M H S Ea)HAR - 4% Typhoon
Europe /3] B2 R 0 BT & > 3:%4% "' TYPHOON | % H3x# iR (&
W) o BEERMETIAAMZHRRELEMBZML BN REX
MARARBRERFZ > RLHE2ER  aN2EEE g HHEY
BRERBBH N ZRATFHA KB - HFREIEFKEFUARD -

CENIEE:D |
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T N R R B R R EM AR 0 48 B SRR 5 KRS B
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(R HAZE")
%53
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(bt P 7 3 3 i 79 4% 35 i 05 A1 35 2 4 P 2 9 B SRS R AL 27 3
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g

"*First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
% Article 5
Rights conferred by a trade mark
2. Any Member State may also provide that the proprietor shall be entitled to prevent all third parties
not having his consent from using in the course of trade any sign which is identical with, or
similar to, the trade mark in relation to goods or services which are not similar to those for which
the trade mark is registered, where the latter has a reputation in the Member State and where use
of that sign without due cause takes unfair advantage of, or is detrimental to, the distinctive
character or the repute of the trade mark.
UK. Trade Marks Act 1994, CHAPTER 26.
197810 Infringement of registered trade mark
(3) A person infringes a registered trade mark if he uses in the course of trade a sign which
(a)is identical with or similar to the trade mark, and
(b)is used in relation to goods or services which are not similar to those for which the trade mark
is registered, where the trade mark has a reputation in the United Kingdom and the use of the
sign, being without due cause, takes unfair advantage of, or is detrimental to, the distinctive
character or the repute of the trade mark.
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22 B EBRMEMR A Canon Kabushiki Kaisha v.
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7 su 2 oh K Av DAB & (associate ) BAME B 8 2 T ob SRAE 2 AR
DB AR B TZARSY R R ZAT AR — R B F4T A - BBk 2 sk
BEBANE BB - BEABRRHAERE (goodwill) 2 HiZz
AAFHAZEHE - ERRRAEY BRI R GERALE QUICK"—%
MAPEBE - kIR A —BEARN NI HERAREEN G4
HERAEZHHELEHR B ARFHZH i m B ETEHRETHL
BARBA N AR AR BEEA A SRR RIFH T RAE L LR

18119981 All ER (EC) 934, [1999] RPC 117, at page 133 at para. 28.
9119851 GRUR 550.
2119591 GRUR 182.

206



i

ABE IR @ RAEMUAZRA  MALMRELEFZ T E
E£ o

=4

o

bR E AR A XA Ak (dilution) » 3632 4 H H ML dizb 5
e > SbBf R ELEL LRBA TR EF O T AGZ T EMS - #
R XA B —RERA XA A 2% H5G)HE £ RV X
DX A A EE > B MR A T EG)ZREHER LAHEARIF R MR
ZJRAR o RIRRABEMIL T353R M2 24k - M55 (tarnish) 77 3519
4o #% 92 T CLAERYN | 28 %42 /12 " KLAREIN | %424 A 42 7% S & -
A& AT & Z R 5] 1 B R E B SR ZAE /1 AR ©

FEHEQREZZELRURFZIFALL LT - B WA 0
BRABSZHEMEHZBERNZFEE > BAEw ECT £ General
Motors™' Fii s » RHEHGAE AL EZTE KA THRAERBAMZ
T on AR IR Y AR I AR o

PR B R 2 4o FERIJB B 13448 A B AR AT AR AR 2 7 oh 2R IR F5 48 B
2Bz & F (significant) - FrR 4 F v » M B> ERBE P2 E
zmAMBEE (BE) RivAREH SMHERITE -

AMEBEEEEGZ 24 REREALTRANIEFEREZ ERTFM
BAREXHERDG  ATHRIABEEZAERZIHBFZZIHE
(goodwill) e 2K > BN ARREZ B I ENFRHE > LERE L HEZ
B RHE (goodwill) %7 AT T 3bAF B R AR > B bR e B4k
RATREBEERTEETALET TR FREBEATREETHZNA
B RENAARE & o RATWEA

2111999] All ER (EC) 865, at 878.
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HR TRIEEG ) RN ARTZAREE > Bt BdHs
FHHITAFEEEE G mMARERLX "HAEEEERE S > MEAL
"RAFAR KRBT AR E LI -

BH > BN ARTRABITLE®EE > Bk #7tbE (Bonelux)
SRR b2 A3 A 45 B4 o & Lucas Bols™” — % > kRSB AFEEL R
7335 3% A A A (Ak4 ) Ao tbibig 18 848 A 3% B AR A BRI AR REAR
WE . (honestly) B R R XM F T > PEBEEAFRLEZTERLR
RATIIEHER AR B TR T E A LR M AR LIRBLZHAR
A - MAGAEZEHFRBEFHME - sb—ABEARARETZ
I ERTRETABETHRERN -

EAREF HELREEAAIEMEEEGTUEL/LEER RS
AEHRABB— L EMBBLT+HF MEAZLEAHEBMEZY
BZAT A -

# W% 48 (association) 77 & > M8 ERA N ARMES » M L—&
MEBRLBREHHER - F— AHRLERATARE @A LMME -
$= REFRZTHHHAAERETH S "TYPHOON | #2381 R %
z T'TY.PHOO | 2P % & BB AR/ - KM > BN E L ZRM
EWBOTXATRLERNEES XM 2B B R LA AARR > @A
B EABREBAEM AP L2 Bk B A7 A A AT A PR EE -

B BB IWE T & BAREALEEMRZERE > AR
FIBESRREHRXAREHRE  EHATZ "X F& - F2, %

22[1976] 1IC 420 at 425.
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AR AL MATRARERE RS AHE -

Fb AMR3 A &4 TrRe¥E A Ex" TYPHOON ¢ TY.PHOO |
REAWE A X REITIEMRER mE AR Z AR P —2t A(some members

of the public) & & 4 b — B8 o FR@H A B AF LB KR IL -

AMBES @ RELBAFER L2 A2 K &R FBR LB
ZHRE T E o REERMEBIIESLREER - RIEAMIEFIL
M REZ - REER#KEE2EA "TYPHOON | B A &% A%
TYPHOON (ReR.) $2 LB mt £ —Ambs L ER > ¥z A
& 703 % 4 TARAE A ) o R IR B F T 5 T R R S AR N 2R
HRETMEP LR 2 RERLA AL HAZ 2 "TYPHOON | Z @
RERCEREIBLERRE  MAGN €A AB B A ILH &%
R obia R A b — EFR AR IL

ALY @ REERAGAERETRLR BET@ALESL
BMARIEF LA Bk g R EHR2E 45 (uniqueness) 2R E -
ARBE F— BRNARI AR FALBHA Bt KIRFRAK
LR GERBERN N ZRIE - EREF > AHRLER4EE > KR
tERRAZE > AT EEHRELUERAMK S 2ER "TYPHOON | &1
BAEAF S E#E R "TYPHOO | Z Bkttt % 2[4 T X 7T Ak o B AT >
CAABBZEZ NP AH R R £ ERAE2
MR E% > ARRAREZH THEOG)ZF KRR -

ER > AARAVHIELE HEQRILZ L E2&M4 AMARAEZE
o e RAFRT ABEREES HEQ)ZH R ER B L8
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2 P RAT B 20

[+#41)

AETAEFRAREZHEERARATERR SR ERARBI
BYRAR o AR AR EARAZRIL ) TR, A ML Fb2 B8R o
IEAbRIEHFF L AR E AN E SBR AR XA S A58 R
B %2 0RAR - AL R H B N ey iEek e MAE T ZRBARLL
SRR REEHZER > HREDEFK -

RS R A B UMW A FERRZ T AR EL R0 ERARZERDY
Mz SRR MAERAM -2RBEERARNZERE B LEEd
2EBR MABEBREAE AEXRBTIRAERBEBRLT FIRRMES
LHRBRZIPRER ETEFETE AN REZERNETERE
Z R E AR RN IS 5 B — R 24T B Mk EIREREA R LBk
FRRLEZ RN TFA AR R EXRNEFAZERM KA ILIER AR
o MAEREZAUMS  BRAKREEINAAMMBE TR ZILER

REZRRAGCABBIREZIABERIKRD > BEM AL L
R MBRERSEE  EReHNRRERZELERP R -

%3 A5 already mentioned, I am quite satisfied the confusion is not a necessary ingredient for

establishing a claim under s.10(3). However, in a case such as this, where confusion has not been
established, it is necessary for the claimant to find some other detriment before the case can be
brought within s.10(3).
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24.2.
INTEL CORPORATION INC v. CPM UNITED KINGDOM LTD

CHANCERY DIVISION

[2006] EWHC 1878 (Ch), [2006] All ER (D) 399 (Jul), (Approved

judgment)

HEARING-DATES: 26 JULY 2006
26 JULY 2006

EILEED

A% %3 A Intel Corporation /3 #4 "INTEL ; & "INTEL INSIDE |

Z B R BKBEEM P AZ A o 4B ¥ A CPM 3] £2 35 Bl % 3% oA INTELMARK |
SEA A AT 84 BB HAT RS Z B AR o F 3 A LR AL AR Z M AR AR
H AR m) 1R (repute) XA NFA AR RIBMEIETEG Ad
BRBERER —AAWFBHRELELEHECAFI T EHEQ@ZI AT HFREE
MR o (e MM X BT ARA  MBEAIHREREFT AT
AAE A LA se B A 69 IRAS £ > R €3 R ¥ F AR ) R
EE IR EAD  ERTHAZFR  UHARRA  EMMMZIES
BEBSTAAITRBNAEER AP E TP FARES R
Q)T A BRI @ RIRRARRIFD o AW RITR AL — F 5K
(appeal ) J&FB ) » B it X (dilution) R4 3% AR Z A I ©%
ZREE > MATREBSANEHEAE - AHEEREREBEZHE &
B o Bk RELBBALL ELBMANFEHLEREFA T R TRMAE
(prospect) > % RAEHHAIE RAMZ FZCHERARRBEZH &L
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AR RH -

[ %% %4%k]

(FERBZE™)

% EAEQ)

M B GER 2 48 ¥ F

Q) HiZE 4 » #—

(a)48 B RITGEM A L Z A4S

(b) 22 B3 A7 45 45 A% PR 278 o RART SAE M o X AR AT 35 AR 2
7 o0 RARFS R FAAL
BEMALZBEALEA L - KX BB (R LR BB EREN &
FAE -T2 H2) nERAZIARTEESES > B¥EMA
A2 AR BAFREZA] 5 &R M8 E3E M L AR W R B
& 0 R E R

%+ 145(3)™
EMHZZAZE
G R HiBfE T > (5 —1B 3 0 M Ak

*™U.K. Trade Marks Act 1994, CHAPTER 26.
20585 Relative grounds for refusal of registration
(3) A trade mark which-
(a) is identical with or similar to an earlier trade mark, and
(b)is to be registered for goods or services which are not similar to those for which the
earlier trade mark is protected, shall not be registered if, or to the extent that, the earlier trade
mark has a reputation in the United Kingdom (or, in the case of a Community trade mark, in the
European Community) and the use of the later mark without due cause would take unfair
advantage of, or be detrimental to, the distinctive character or the repute of the earlier trade
mark.
206810 Infringement of registered trade mark
(3) A person infringes a registered trade mark if he uses in the course of trade a sign which
(a)is identical with or similar to the trade mark, and
(b)is used in relation to goods or services which are not similar to those for which the trade mark
is registered, where the trade mark has a reputation in the United Kingdom and the use of the
sign, being without due cause, takes unfair advantage of, or is detrimental to, the distinctive

character or the repute of the trade mark.
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(a)48 [3) kA7 T M P AR B A4k -

(b) 4 Fl 7> 9L 32 i 7 AR S BT A7 45 4% A 2 7 0% SRARFS R B 2 T o 2
L MBZAENRRAEAHL > AHEERAZERBETE G I
AR RIEZ A5 0 KB MIB R AR Z A M R E - FHER
MARZAZE o

% w9+ £ 45 (2) ()™
FREMERZF D
QEFRZEMF AT I FEFFAFLLER LT T —
QAP EEEEDRFQBREC)AAMRIHEHIALZIHRZSF
j_;_ °

[(AEF2]

1. CPM /» &) :2#t " INTELMARK | £ 4748 & ERAT SR LA F &
JR 3% % 4 AR e AR 7

2. CPM 7 3):xft " INTELMARK | f£4744 & ERATSHMRF L& T 1 s ¥
BE5E LR ERZRIE?

3. CPM 38 :xft "INTELMARK ; 247484 R E3AT A £ A F F P
FI A E L AR Z B M R R

[ Rt x3k]

# 3 A Intel Corporation 2 5] £A48 #f A CPM /2 3] 2 # AR E A5 48 A% 2
BAREA A AR (repute) X R AFHARBBMBETE G Hd > R

207847 Grounds for invalidity of registration

(2)The registration of a trade mark may be declared invalid on the ground-
(a)that there is an earlier trade mark in relation to which the conditions set out in section 5(1), (2)
or (3) obtain.
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BRBEA - AW EBHRERBFEQ)EF W+ HEQ@QZ AL FREEH
MK o MM T BRA  MHAIBRELEUAETMAFZH X
R PTEME A QIR £ 0 R @R T A AT RIS RER A
MEERELS  ELPFAZFER PHARRE  EMEHMIEREE
BABELIEEMRZ BRBRINN  URZGETARITEAGE=ARELR
4y 28 47 5 %% (global appreciation) LA #f & 5 4% Ak A T A1 A SRk
Zom E3RB KRR -

BEEREZE RZHEHEHEN "Intel; HZLER LEELEAE
B2z — AEATHKATHAEHLEZAER .

WEADBELEALAERKRAELBER L L2 BRI R R EAZ R 695
Mo FRETAERELEQ)ZER REETREAA—AALLFE—
AZArZ M AFEFZEd -

HFHAER YR REXZAAHBET B@NREREHZZ AR
AELRBEMEL T REEAIRES MR ES ER Y 55

Az I T BERA > &7 Intel ZHRRE S48 E » R REHR
AR R £ 3<% INTELMARK 7 4% A7 & 80 2 47 44 IR 7% 05 € 5 18 2
INTEL #4% > {2 m AR 2 mm R R > HbigE T aRAT AL
—HRE > HRABIEFIRERAMDT -

AMANTFAHAZE (The) BETERANERARNEL
Intel F48E M A THEZ B 8154 » CPM 75 Kk At B ok 2% 4347 45 2 40 )
R R AEGu Intel AR AET LA LEHLMEAZBERS T X
&4 & & ¥ INTELMARK HiZpri 2 478 B E FATS IRAs 2 £ A Fl4y
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RIE - B3 T B R AMKEZ MM EAE M ER > @A INTEL — 2T &
EAHREHERZBE B RRAMEREZRGERIKE SR -

[:2d)

B ERIRE K SHHEER TIntel ) HARAER LRELIEAME
B2HEX— ARAETHATHAER S LFH ER -

HMEATRELEEHALBET L L BREUR R EAZ M 695
M EEREATAEEREEGEQZER  HEEREAUN - ELF—
AZzAalz it ARAEZE b -

ARBTERBRLEZYH% 0 RS Intel MUTEABEEER
MR BERAREANNE ARG RITF QA ERGEREEBRE
(global appreciation ) A #] 87 & F # A R 2 -FF] A 248 & & M L3772
Al o RIRRR R LIFEHMBAR  MARBZTEAREZFTAHL
HREES > HUBBREURKETHATZLEHRATLEE -

TAEEM AR AR ERE RO+ EQ@ZER R ZEG)Z
ME (A MIEBEMZMAL) > M FAEMEG)ZIREXRE H150)A B
EZ R AR - £ REECUELE =00 WEKEE » MEZRATZEAH
B R MR R FRA 2 7 5 BT » M RN R Z T & R o b—fE ER
JE = OO = %4 Davidoff and Cie SA v. Gofkid Ltd™™® ( sAF #§ 4% Davidoff)
—E2 A AAREHE A REHBPRZAMERFR - BILA
FHOEMAAR A= B (1) Intel HREERAF EEE; (2) %%
"INTELMARK | B2 246 &5 € H R & W A% 2307 M o AR 3 Ak

29812003] FSR 490.
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18 R 2T A H

AMERT® > RE AABET BBNEME R L TAR 2 B
AERKRBEA 2 REFZAMTEA MR EFEZES

FEENZEIFEZAT 0 AL ZHEE CPM 23 iR B E
"INTEL | A8 Bl X F M2 B4R AR 5B R (Bt ~ 845 ) sbfx
Z R ERMAEE > BN EAEMERRERLENNA L LTS B
T do B A AT R A T oh SRFS LAE A AR 0 B Sb 3 R AEARIE GEME R 5 B3R
FHEHEHFEEZAAAEZREZEFE (unique) AL Z HE - FaiE
TERBRMEZ XRES &

AMGEFET @ REBRERRBEZIREL L BGEQEE &
BURENZRARERFEHOEBMREASNZREFLLEAE
MZHE NHHEHERLS  AMRRZIASBUNRLR EETAR
KA B BN > Flhofg —RERA -

T 3R 67 6 P56 A2 ) BN AL SR R A X R L 4R B3 1842 - fE 1k
42434 0 4o Adidas Solomon AG v. Fitnessworld Trading Lid™® (oA T8
# Adidas) Fris ey > RERERLAZRKZAFA > LR B RZLM
MERBEL  BELIMES (BR) L2k -

B A b — A4 A AR B S B Sb R AR B R — e (AR &
HAZARE ) mit— 2RI FAE  RWEHERFZEZHEL—
oo L AREE G E XA A B E R v H B - Adidas — F 2 b3t
FlR AL RAGIE B A TR R AT A KRBT A

212004] (C-408/01) Ch.120.
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P (2 &) %4 - 4 Premier Brands —% ¥ » Neubergez & % -
Hb— Bt (HR) EREH  mAE—HElLAE—F 2L RN
TFHRAREGAZZ ARSI (Fl oG85 LR ) t—F E4
$HB 2 T A A RN N 2 RAR (4o B B AR 2555 K AR BR B A
71)e

BAFEENRA — AW ERREE HEQ)Z B EXHFAELAR T
AR RIRIE ZF R R (actual effects ) - B & 7k4% A 3577 A 3LE X
37k (takes advantages og,or is detrimental to) » M % A% (3) 73 A 4544 &,
327k (would take unfairadvantage........ ) B W 7548 A R AT AR RRIE

TREtE - ARARBEIRAL  RELAREREIRBEATERL

PR R RE KA 0 EBE I RRAMRGER AR RIR T 0 ENMESK
BAEME  BRARERERAERMAREZRRAATFAA KRB E > 2R
JEi% 2 335 A R E A w3k (dilution) 2 TaEME (4o €389 & R & B AR
BR ) AR T Q)2 R > MR LK KRB RANFHAZE
HORBRAAZ - FAERERERATHRER  LEREREMTEIRSL
At RIRBREMHFT  BARERMBE 2 BE - ARARZIL MM
FHm B BRB R R A FA AR o M BB > an R ERIH
BHRMEAER > R RTHA RERATE A X B RZERE > HIbbBEE
Bl BRI RRBRFAFAH AR ETRBELE BB — KRR
AR B mikIReBIEA A MR EBIRZMER  EHRZ R B AR
FRGZENE T BI AN EHE A EMATHEGEZ A BE &R
TR R NTFA R R EBRIGR S B R T TRES AR -

s

HLAEF > CPM B2 k#4EH > ™ Intel A7 EFmA
BN MAECA—ZLHEMEAFER MARG I HLZLAE
FARELEEBA G (CPM BAZEE A e — 1B R B3 7] 489 " Mark |
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F o e R 4R R AR YRR ¢

AEZBFETENSE b7 Intel X FRRZwLE » HAREHR
L BE B £ 3% INTELMARK 4% A & 180 2 4T 44 IR #% 0 € 5 8 2
INTEL #4% > {2 m AR mm KRR > HbigE T 8RR AT A4 L
—BRE - HABIER D MERAMT -

Al @ CPM 2% F 5 B R ETATHMBZ A FP >
HREANAHIBTRAS > Bt @ AL lb X MAHWHER S > BET
B h R B EE -

AHMANFARAZE (Thed ) BETARAEZARRH 4L
Intel 48 ] M A T A5 Z Bt 28 4742 » CPM 7R kAt B ot i 56 4347 44 &k H 46
MB o RHAEGM Intel ARTAERLAZLEHLAERZIERLR
% it k{84 & & ¥ INTELMARK BAZFR 34t 2 4745 & & AT 4 A5 &
ARAGRIE - B ARFZFEE T > TEHE CPM i K F K48 INTEL g1 1
PRIRAE Z AT IRAS 2 b B TAE M — A2 Bt > M B RmF AR
B2 B b SR 2 BRI TE S A2 A B G R (BrIdRRARR ) Bk
EETARAMEZRBIIEAERAER > MA INTEL —FTieg &
AHBRERRZIBE A REUAEREZRBERELESBAE 2

BARE

AMABEY @ EoI8E T B Ar45 3 2T 48 & K #1k (blurring )
% 35751t (tarnishing) A f& - £ B3E516 - L R BHHETEFT4
B e R EAE R Bl P AAEMT RAFER & 0 Bk > JEEEZ B AR THE
SMIEFBELERG -
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A BEMAL (dilution) » K 73453 5 M 2 A2 4% > 540 — P ARAR RAE
WAE B 2R B ah AR AR KRR T K LR R AT R B o RS
Z B4 33 o 4w "Rolls Royce | #1E AR B - 54~ #R > +F
BEAERMZ AR T - KMEMILRABENFEARLREET
ERABE B o

HARE ST EEMBHIF R o FEMAEZFAFERZA R ANFF A
RMIBZ EBP A MRS H FERNFH A RIRAB - (2ARIE AT H] 5] 2
A RELIAEBN > AXEIAEMABMIBE NG  HEA X
(dilution) Z ¥ &1+ (prospect) o 7 fg B 4 B 4L R ] — 2 A2 AL 4
WL S R AP R EF AT R E - s ARR X 2 EMARR
SR ZEREFAFRCFERGEL AENMEN FRIEFREHF
£ o

AMEEEETAX EHREREAMENE LEARE T L £
3 0 R AEPME Intel ATHALBRERBIFASEESR DR GHERIT
RZE RREREERT  ARBEEWIEE

W«?

(7471

AETAIFTE L AAZ R ERIE - FRBRBRAARNFH A ZH
R MREHNERER R EOLIEEEN S E5EMEBELUR
MRIEEZAEL  RKERTASEEMERZIE -

AEFPREDNATHARABASEZHBIASHBERS L E X AE (2%
L P IR E B AT R E TATH RS o Bk X R A RAE IR A B
BN RERLINEEZEBRAMACEAFRBE T > Hib K
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L dilution X B R AHIAB AT GHRERZRENA -

B A E R AT 3l Premier Brands UK Ltd v. Typhoon Europe Ltd and
another’ 'z R 1M 2 > B A # KL T £ B EH MBI PIEFILR
Bz s EFELEERRANBRABEAMAR - EARR=
BH RN B AR BRIRAER — LM R TRESLE NEST T
PR ] Z A B AE (P 3) X THRMFR TR I AEZ

052 AR Z 241,204 -
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AN

AMELBRRICHRIE LR EHERIEAIEFT E LM
£BWE2=00XNFHSEBFAAZ% (Lanham Act > B 4% ) A3 -
BRI R SERDHNEE O+ =) BA - HARBLEE - R
FR4wit > B~ HE -~ BRXER > TAZHNZ L HARZ A A
FHHLIEHIL - BN ELHZEMBREZEAEERE ARBES T
TAHEER  HNATILERMEZLHRTENGRE KA T ZNRA
RAZLMRMESH FMEAMBRBORE TXRHMEEH B /RME-

ZAMARHEL A T WA 2 REMAREZRE AR 0 R
TREAR - HELOBRRRZ > ¥ LMRZAEERBEHE > £—A
Fwd 18 B AR R Z AT 0 B A AR B ae AR on R AR ERF bk (UWG)
WAFA > MbMIERELE T A H LR GRFILIER > TR — My THKRE -
AARALERNERRERA > BREA B SO RRETHE  URIRR
AT A NS REAE > BB DT HRAEIRERET N
e > M E LR BRI AR E - BebF L MARE I HAR IR RAR
®* o MR R EHF Py bk RAR B A AR B M BRI R e AR T 8 R
BIThA  MEABLERSUBERAMAARGEE  ZLHEONETEHS
BWARF 0 ABIFAE B R B F AN E % AR e A8 B E 0 BB Y
M stk 4a B ZHI 4 — A= 0 X @348 B Schechter #3244 7 iE 3 5 5 1k 7%
A M E L TR 0 ek S (Harvard Law Review ) ¥4 %
R BHEAREERGH I FERRERF LA E L HRNRET
IR WHRARB TR ARATH —FeoM > SIAHNELH
1% 2 AL P AR e AR 2

RSE R  BIEBI RARREIAS -
S RARSEEM] 2.1.2. 204 -
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BRI — A 0 B AR S o HlB R A B RGHEBEER
FRERFHEEZRE  ERAERERFH X EFFLTEE P —
b2 AT B #% B AR E#F (unfair competition ) » 4o & 3| F b AE 4
KMEREMARER - IBCALFERZHLZLABTHHRER
o RERHE TITA ) MBEENMURKE - ERERESHEBE LR
—ERENRIERF AL > ATRE EAB KRG #ER S F L BRI LS
B i RBRA AR RERFH LA PR Erad S MaTIE e @
HNELRREZIRHITA > XBNERENOR H1T4 > RLBIAEE
X IR o 2B RILAR I > B & — B R ERFH LT 0 AT
RAeEMZ AR RHEORLTY MEFERLEH LW EBENRA > &
MERBERILZE > EHRBARREARKBAHREHT  THRERZ
MEETARETREELTIZZHA MEREHERAZIAE  HEEK
LA BRI E FHERLBLGHAMRENI EELHREZMAE
{aspip % 4 M2 BB R A MERFIREZ > AR EwMER > AEE
RAOZ#EM - MAERBRET > ARAERFHLEFLERNNERSET > I
ARARES > Rt @R EERAAR X F3 o M B A7 A HIRERRER
FER R HER ER L ARG M 0 B g BARER HA R HIREAR
ZHRE > ERHHNRENARRERFE - ARATBRZ > sb—F B IF4F
Bk R L@ EZG o RALREEZHZIEBNRZARMEE - Bz
BHORM RBEMNERAARE R L2 FRBARERFEEZFER
Ho —H B IEBAERAA G IR > MR RIF KA GRS - TEPE
FATRAITE - wAETR - 2B~ ARRMYKIL LA - o LA F 4
MO AERFERERS  ZERBRNRELIRN  BEEZT2FR
H AR BT AE -

ARFAFAHAFEFIHEEFANZIRE > BETENRERF LS BLE
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AEHBERARERGEZLBRZZIRZE s ATRGRABER  HHE
LR FACZER > RTFEAEATHRORARD EFTARAZHK
BPeT i £ L ARZARE? RA S ZAREADRAERELHRZIE > R
LA (1) FAM S (2) A (3) MELATREFHEABRZEA |
(4) £ REHRELZZHBER 5 (5) F3 (cause) B & BHAZMA K
Z MK JREPEERA TR AWT o 4 Victor Moseley and Cathy
Moseley, DBA Victor’s Little Secret v. V Secret Catalogue, INC., et al. %
AutoZone, Inc. and Speedbar; Inc. v. Tandy Corp.zmz}"l Hoo b2 4% 0 BPAR
M E BB R EAR A XS » RASAEVIRARDIET AR E L
MR Z R o ABEBARREHNRICZRE > 2 F T HARRNEZ R
1o R R R RAR I

MEELE > BRTHEANMZIRIBIS > HPNE LR RCZHAE SAHA
FAEBBRIBARAARNTH A A - BREEHARMEG] B NG BPERILA M Z
X AR PERRAE - BORRIE AR TPAI R R (1) AMA
AR M2 AR X R 0 25 AT AR B b M R B RE 49 B %) 5| e ¥ H AR s
(RAER) W HZHA > AlTAHARIE  (2) AMBRFERZRIBZR
B0 WM AR AT RAE A 0T b g i R KRB AF R AT AR R T 7 Rk
K% BRI (3) AHAAFAHR AL > HIEH % 4 HEZ N
AR (FIR) B BE24TH 0 OB ALERZTH -

RN B2 L HRARRERAR TR R > B AN LR B NE R %
244 BRBERARARE G ARG B R BRI
{2 B EAIR R B R B A2 45 E > b Pfizer Products Inc Applicant and
Joseph Karam Respondent”” — ZBp<T& % - BN E 4 B2 I1%% - 14

MW=k g2 HOKEFFRZM 2.1.2. ] 2.1.3..2 /58 -
e ga FUKRIGE M 2.2.2.2 /4 -
M= 22 HUKHIFEZA 2.3.1..2 /144 -
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UPAZ R+ =45 T TREE R B R 3 AL R F I AL | A S #h
SR ELEAZ ) BAERUAENTE THEES — CARASN BRF L&
BOTARZ AL | PUARIE » AEER E b R R4 2 4 2Bk BH % -

HEAHNZE L AR 2R ERA—ER BRI - REFL®
B RATIEME S > Hb SN O 2 2 A2 R AR 1% > REp
HNRFHRBARE > RhoBib AF L 2 M HAZ ML A48 B REmz
BRRAZELBETZXFELB NG LM BHIRLHE  HIRL R
A AL EITRRIPRZIAZHE  RRBEL AL WA EREEE A
BEERRAE ERARAEMZF LWE > BARGH2EA a4
(5 RHEEMEL RV AZE > B L H R ATE L BRE LA
o4k PHEHLEM TETFTR—TREZAE > ABEEHK LB T4
UANFRGEE S —BHA AR IR w8 o LR
BEAZERNTRGEEZMG FHAARE TEAFE EHNLHS
Mo AP HRF R AR ESEZ B, 2N -

M b2 AR NS LR BRI BN S BMERG
PREATNEF—ARBHT THAREE 23 45E L EE 12524512
REREAE T MRERATEZMAERE c AREAT ZFHE%
BIER > AMEARIRZAE  GRAENSENHBEE =+ EHEEt
FOTHBRBBRARRABNEAZ L ZEARRET  ARANRRFHER

ORI ENE S AT R R HE -
IR B I
Pt iR e L s - NMEEAYITE ¢
— ~ DHRA S B0AE BT &Rl A AL - R FIATE ~ iR - ey ~ g -
VR s HAD B R A P L R BRI BGRCLAE A - S A PR > B - E
B~ e A B R RS AL
o DIHRA S SR E B T B A A4~ TSR e A B AR ~ A A Rt B
A% 2 i8R SRRl BE AT - B N\ & 22 iR « S MBS ENRIG & -
= ~ FAR— s R R R o o S AR BT U ARASEE i S Bl A4 pahse > B - TS -
H e A PR E PR PR
i [RUEE 96 4F 11 7 9 H AT T4 09620031171 5855 E 547 -
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ZEE AR EEM ARSI R ERATRARRZE 0 B E TR
BELHRZBAMREREZE | ZXF BEHEEEL ATRILHZE
LR AE RRRFLTETMEABIRR  ARTRFRABZIR &
AEBHIMRERAETRBZE > —FUF "RABRRZE Riga
MAEEH - K> BRERELARRIMERAHRIEREE  AUE
bz Ak RAAT - EGIABBEE T GE—AE+-%
FA TRABRAIE A TARBEL SRR EFZ BRI RERZE
(BP ARz MAR KAL) MRS AR EAAT R -

C

\ﬂs\-

"EARM N FORARRZE | FET > GER TRARAZIE  FE
AP 206 a4 (1) BERAE2%E (2) BELFTEMEL
WMz ARE; (3) BEMBATRMELEMZREZE  (4) LHEAAS
AlEB 2R (5) FHRRFRAZEF (6) MMAELHEHR
hA2RE (1) 2FHR2EHFARLTEE, (8) A maz A
570 MATERIR S S WA R 2 E A E L AR WA A T
I MEBPEELBRERANGE IR SRR > RAEGEAEL R
—HERRZIEE AL F KRBT ZF ZAZMERAITE > BB R0
HAMAR G RBIANETE - RROBFHUART A B %G LRI T

—RBEARBRATRACERIE TR AL RRGHE Rk
GRBREREGARO ST R EY TE BB HRYET R - RIBELH
BERZ EAIE S L MARZERETHREZFR > PR RRGFEMEZE
ZAZBERATH  EHEEHZLHRAREZRE - FRELERIWRE
WZHA o oA REETHZESEAEAZ R - A AR
EBRRA LRI AR ELE T 0 REA SIREE L AT WA

rhiERE L =E A A H BRI TS 0 =0 0 =0 =7i- O 5D &840
rhEE R L= A — H T -
20T PEREE A 03 6 1 TEA 12 A TE R R A EE | 00 TIRIEIRELS & | AL UEEIY
=l .
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MREBRE LR EGEA o — T 0 CERAEBE M E L HAE R
AT B o AP RAE - BORBIR C AR ATFA A EREAEET > HP
EZLHRZARENEAB G RHEHREMZZELHAR > MEIEIK
BAHARERT AR RE—F AT EM R EREA -

ERHELRZIGRIRE > AR SRRERE NI EAZ - B
BHEZRFZNE  BAERIRE RARE > TTASRME SRR S E N
MIERFEBZA > HILBURTRZA T AR E 2

20T R 03 6 1 TS 12 B AT AL E | 3 32
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3.1.1.1. Tumblebus Inc. v. Meredith Cranmer, d/b/a Tumblebus

of Louisville (2005)
3.1.1.2. Brilliance Audio, Inc. v. Haights Cross Communications,
Inc., et al. (2007)
3.2 F4TE AN
3.2. LBk £ R B
3.2.1.1. Van Doren + Q. GmbH v. Lifestyle sports + sportswear
Handelsgesellschaft mbH and another (2003)
3.2.1.2. Peak Holding AB v. Axolin-Elinor AB (2004)
3.2.2.08 M
3.2.2.1. Brother Industries Ltd and Another v. Dynamic Supplies
Pty Ltd (2007)
3.2.3.3%
3.2.3.1. Honda Motor Co Ltd and others v. Neesam and others
(2006)
3.2.3.2. Roche Products Ltd and another v. Kent
Pharmaceuticals Ltd (2006)
3.24. % B KPE
3.24.1. SRR ERMERIA RN SIEETRSEHINE 524
mRREF—% (2002)
3363 A
33.1.%
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3.3.1.1. KP Permanent Make-Up, Inc. v. Lasting Impression I,
Inc., et al. (2004)
3.3.2.08 M
3.3.2.1. Christodoulou v. Disney Enterprises Inc and Others
(2005)
3.33.% B KFE
BRER=H&FH 001 5% (2004 )
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AR HREZEEETRE Yy s+ E6 - Ebats (1)
TAZHIEERA ~(2) F4TEA K (3) AEERE ANy EixE
FB ~BRMLERE BN ARA P B KMEZAGREB -

BRI E BRI > o— BRI Z AT AT ~ B AM > R
Flik#lz FoMATAMER » AR EETGHEL -

FATHAARM AT @ 0 ARREEH B 0T 0 HRATARAZ RS
THAR > BEERREESRRZNE - BRBLEEBAE -

ERHRASEME AR Wl TR AEER > BREEREFTESE
B178 > R A sbIR AT 8K o A1) 48
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3.1.1.1.
TUMBLEBUS INC., Plaintiff-Appellee, v. MEREDITH CRANMER,
d/b/a TUMBLEBUS OF LOUISVILLE, Defendant-Appellant.

No. 04-5060

UNITED STATES COURT OF APPEALS FOR THE SIXTH
CIRCUIT

05a0021p.06;
399 F.3d 754; 2005 U.S. App. LEXIS 603; 2005 FED App. 0021P (6th
Cir.); 73 U.S.P.Q.2D (BNA) 1561

September 14, 2004, Argued

January 13, 2005, Decided
January 13, 2005, Filed

EILEED|

#% E 37 A Tumblebus A 38) 73 84— R A B LR NIARBEFT HFT 29
(EMRFBTHEL T L LEHM-FTHE ) LRABREFAIRFH R
BBk BEmBHK EFARF  HEFARRERABRLE L LR
% # 1% (Tumblebus) > EIEFH I HRRERRERFE o LRAZIR
HM O R AMART ARANTARR M R B R W &R Y
EERAZE  FIREERBEHZIE -—REEERFARFESZ — -
—BARRAZAE T B THREMBER ARZEHNMN  MEBTH LAY
ZHBEARERHEFRAZE  HAFY R EH S 2E R 2k b
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FMAZAER o stHIL—FH L2 hT 0 FRBH LIFREIR S SR LR T
IVE L

[ 42 B &l 4% ]

TUMBLEBUS

[ %% %4%]

(£ BB HAZ L)
%+ = 45(a)*>

***Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
15 U.S.C. §1125
(a) Civil action
(1) Any person who, on or in connection with any goods or services, or any container for goods,
uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any
false designation of origin, false or misleading description of fact, or false or misleading
representation of fact, which -

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by another
person, or

(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities,
or geographic origin of his or her or another person's goods, services, or commercial
activities, shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such act.
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RFIFN
(DARA AW ¥ B > WARAT 7 50 RS £ SOMEAT 27 & 5 35 L A% AR AT
XF~BALHE L RLHE TR BRRAB AKX RIEMEHR
EHAEZEAT HETAREIIINABBZZRAARXRYFETATLT KT
ABBZRE > MARTIEL > SRARARLERZHERA RZAE
Ex R ARARERFFRD
(A)A 5 ANH %48 A AL AT Z Bl 45 & A IR ~ SRR B RKEATA
RAEAHER & - RBERARFLHEFTH IR EME LRF
RRERMKETE > RBERLGEBIEALT R E > R
BWHERLERREZTEH T HNERG RAEAZE &~ IRF RAFMF
ZHETHZHE B RERREATE IR
Q) A B (D)BGERAHEZ TN B EZRE—MN - HEHAE > REH
REM RN BMAEZ R RZIRE o BTN R A B4 T8 KB Bl
JER BT Z BB EAON R BN BT ARAEZIRE

[RE52]

. RERERTAEBMEMEEEFRE?
2. BEZFERARATEHRALAFTZR?

3. —REEHEBATERANREHZL?

[ Rt 3R]

#% E ¥R A Tumblebus 3] (%F# P BPRE) TREFRA (mF:
Bpiks ) BHE+ EM %742 (Tumblebus) @ #HIEFEHF HREZERR

(2) As used in this subsection, the term "any person" includes any State, instrumentality of a State
or employee of a State or instrumentality of a State acting in his or her official capacity. Any
State, and any such instrumentality, officer, or employee, shall be subject to the provisions of
this chapter in the same manner and to the same extent as any nongovernmental entity.

233



ERFE o ERAZIFEMS R XA HAR T AR B B M R
Bk AR mBERAEERAIE  FINEERBEHZE —REE
HmEAsmEdz— -

[:2 &)

BHMREFO T 2@ HRETHARREMIHEREEL
#4 (trade dress) AL — a9 R EF KA - £ EBMIL—F K5 > B
BRBREREZBRATRFEEMRE (F) ZHEANBERKE AL
AATGHRLFZLR

Bk BRE®4E TTUMBLEBUS | & F % R# AL ZF ABA % -
FEdh 0 B FHAARBZE B RRF 7 B A o (suggestive) ~ £ &
M (arbitrary ) 247/ (fanciful) > RIAAARBEABIM > mEEX L%
FAEBLOERZRE TSR RE - LA HMAMZE LR
MRAZRAM > B A RELRBAHIMN > i THEERAMERIE S48
ABRRBAMMZEERE - AZEY > RS HEAEAZ " tumble
B Tbus | Mz &bz 3 &k Bpid iR L RARZ IRF A1 0 ™/
MREREEMN LA T EERTE ) EXFAELE 0 Bk ik
MRt B ugon e m A o R I & BA BASE 3R -

ER AHMAFZE BABRFRKEZEZBREBTREEZBEE
MESERE EAMNKERRATEITEZIEN - —FFLERAZIEHE

RUAXBFHREARFZLRZIAZ -

[

2%Two Pesos,Inc. v Taco Cabana, Inc., 505 U.S. 763,768,120 L.Ed. 2d 615, 112 S. Ct. 2753(1992);
ETW Corp. v. Jireh Publ’g, Inc., 332 F. 3d 915,921 (6th Cir. 2003); Gray v. Meijer, Inc., 295 F.3d
641, 645 (6th Cir. 2002).

*See Two Pesos, 505 U.S. at 768; Circuit City, 165 F. 3d at 1054-55.
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HEHNREZ ERTREF — R EERZHE o RIFL— %
—HMARER LI BEARAEEZ RS  ETrBEELAELEZY
BZATHIER R EEMBI TR AR T AL AL ZHA - BAR S
TEREMAAUA AL IR ALE A AL /MAEAZAEMAKA
SxHmauir AL EEHE AL HRIERA TR eHNRERA MZD
mZMHE ~ BEHRRBRZIBEREA c £ART  REERAREXIHEL
FRARABLEEREMAEZ (Al B MARAINEAMBETZES
BARYS (28 ABSTHEERBEEN R GTRYRETARLER
B3R AS » a0 B8 7 2R IR S & RIS Z R FE R E MA ATARE >
WHREFERE - HEANERFAFTERRF AR - Bk ZHiEER
Bl — 4% > BIA BIRA L 2 A o 80 B— R EIEH ERI RAEMER
ERgAEAIRZM R ERAFHHF -

-

(7471

—HMEARATRE  BARAELTE BN - R EABZIH DR
AR Fs 4o B A w5 (suggestive ) ~ 42 & M (arbitrary ) 2 4748 1% (fanciful ) »
AEBAREABIMN MEERZB|AATRLOEAZANL T RAEZ
Rl HMERE R HAT R E B RRFFZ AN > R R B R
Mo BB R A MR E B R BEAGRBIMEM R EERE - K
BARAE A 2 T tumble ; & Tbus | i F X &S 3t Bk 31 BPAF S AT SR A ZARES
BAT o MBWRBEREEN LA "TEEREE EXF AL B
sLiATRR AR B A s om M f oA L R E -

Ao ARENEE B REEEREFRAMERNA BB B ATH

*0Act." Sebastian Int'l, Inc. v. Longs Drug Stores Corp., 53 F.3d 1073, 1076 (9th Cir.), cert. denied,
516 U.S. 914, 133 L. Ed. 2d 207, 116 S. Ct. 302 (1995); see also PACAAR Inc. v. TeleScan Techs.,
L.L.C., 319 F.3d 243, 257 (6th Cir. 2003).
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#Haig > mMAEANEBRGERREEELZE - AE TTUMBLEBUS |
PARRRAAEAMBRLEMREZEIHNT  RIFAREKHMARS (Flwe+
REEFHFEM) Bib > 8 F — R EEHRH AR - 5 RS
AetAdamERSE —RGEFRFLEMUZCERRLEFTERHEET
ZBREHFTRE - Ems2 FRGEEHEHEAN (A8 Az
MAZAEAZ T MABAREYS (BH) REIAZE -
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3.1.1.2.
BRILLIANCE AUDIO, INC., Plaintiff-Appellant, v. HAIGHTS
CROSS COMMUNICATIONS, INC.,, et al ., Defendants-Appellees.

No. 05-1209

UNITED STATES COURT OF APPEALS FOR THE SIXTH
CIRCUIT

07a0041p.06;
474 F.3d 365; 2007 U.S. App. LEXIS 1706; 2007 FED App. 0041P (6th
Cir.); 81 U.S.P.Q.2D (BNA) 1568; Copy. L. Rep. (CCH) P29,308; 35
Media L. Rep. 1257

December 2, 2005, Argued
January 26, 2007, Decided
January 26, 2007, Filed

EILEED

B % (L3FA) Brilliance Audio & i REFE 23] » 4% (L
AN) BTABRBREERRFZEL EBREABITZEERETEMNE
ok THXEBABZERYETE RERLSHEH  RENENE
ERBZBZERETEMLRLEZHE > @d AR KB F Kl
HOEREEH S > RERLHZ EREGRZETABRLEMREE - RE
MF-PKALBRFEXRERFE (RTH  HRFR D —FF ik

2RI R AT TR EERT 2 IS > BRIV e -
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AR ERERBAEMT LIFEFRRZFTRESG > mRHREZHR
FRREHIERRMBEA LI o ZF B LIRERE N REIETT R
BREAMBABRRERyOHA R MERREAAEEIZH R LEH T
F o MARME — R EIERA MEG S 0 mRE EIRILLEBISMERLEARE
& A Pt 8 AR

[ 42 BA Bl 4% ]

[ %#%1%]

Fed. R. Civ. P. 12(b)(6)

[REF2]

. RERGRFEUKEZAREMEFTUALFLFRENFE ST L AR
Z 7

2. RERTHUENE —RGEEF/ZIMBIIGEL (—AHSEHRENQ
KGR ERANE > —AMEEXH OB BREAEELEAER
. (materially) RE)8F) ?

[ Fix5k]

WABEREERE  RENENOEABRZB ZERETFTEMLEREZY
BogdEaR BT K iwAS A AERFEHZ > RERLHZ 5k

238



EVEMIEERHEHEIZE S REEFRF - P XH L@ X REHFE -

FRBRLECERE R ER ST AN EARAETFERA (R A
EXg#EEHat) ThKE 2RO R Ly LEHOELZHLA
FREZB G RHEHFRAFLT RELHEZEMHE -

[32 &)

AMBARFRT @ L3 N RE T RS RAERE B AT R A X
HHAFRMABMBE ALY RLARAMBARENMEAL RFRESR
BRIBRAEERAREMTEFTRAIFLFREABF LA EZIHE - Bk &
RBBEREZFEERABEURAART AN RN R U X HLAEMH

FR-BRERDELEZIHEFR  BAF —RGBEERBHFL > AW
PHBREZ ERBERERBEMN LKA T AL AFHREERAANZ
FRFE > RIRRA—F AR ILFIL T 4433 -

TR R YRR H AR A E — R4S E B2 ) 4 o mARIE sb— 19
gk > "Fﬁﬁﬁ*f MmZ BB E A AZBE ’EIEK#%EK«T’WT#%& £
FAREGHERRERS o F— R EILH A7/ AN AL L 75T R EE

FEEALEHSZRRRELET BRARKBHEL > ME—EEH LM
HEME ML ER > —RAR zéﬁimo%ﬁ’%@ﬁﬁ&%z
BTARBF —RYEERATBE - F—HENA > DR THENCHK
W@ 4o 3t R B o B R EVRAIR B LG E R4 NEC Elecs. v. CAL
Circuit Abco™' — % ¥ 38 & » Bt 4R 5% & ik IR A& Prestonettes, Inc. v. Coty™” ( 2

prestonettes, Inc. v. Coty, 264 U.S. 359, 368-69, 44 S. Ct. 350, 68 L. Ed. 731, 1924 Dec. Comm'r Pat.
508 (1924).
*NEC Elecs. v. CAL Circuit Abco, 810 F.2d 1506, 1509 (9th Cir. 1987) (citing Coty, 264 U.S. at
368-69).
“%Enesco Corp. v. Price/Costco Inc., 146 F.3d 1083, 1085-86 (9th Cir. 1998).
#1810 F.2d 1506, 1509 (9th Cir. 1987).
2264 U.S. 359, 368-69, 44 S. Ct. 350, 68 L. Ed. 731, 1924 Dec. Comm'r Pat. 508 (1924).
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T Coty) —EXHRABTHMAEALILRTER — Ao il o £
Coty —E PR FHNF AL TERERREZLBF KA EN KR E
KBHREXATARGHRREMRHEIEE RAGkRELZ > BAHR
T HEAMA—HALZZ LA CAZER S TERRZEAZT B
REBAREAZEHAR (goodwill) o M B » FHBMARMER X ALK ik
BEANBZ B R EXH L ABAEIELL - Bk EZETH
K RERKGERAKRE > MARCA M E LR B, K AIRFATTRE
B2V Rl Coty —RZ AMEALRBRS - ERFOHMAN S —
RBEACENCEZ > QIH EHRART R AR TR °

A

EoAEEA > HEBEEXHR B AR EATLEEAEXR
w, (materially) R B B o gb— I MR $ H AL RGE AR R AR 0™ o 82
TR Z A @B RAARN AT AR AR ERLEETRMEHEL
RRAANB PR GARZEE R EANECRENEEIHBERT
HoEanNESFERFECREHELE AL Rt AP1B RS
BEmiEREE L2y (subtle) 28 - B A —FEMBEMAEL EX
Bonfl TR A RetERR > LHBERBEEFERWUDBE - £RGTF >
BHUREXZIRERRBEL  RECERL_MOISSERAETHER
(RAEERMBEENCR ) THKEXIBOR Ly BENOLEAZ
B A ERLZRECERAEHFRALTRELHEZBEME - AL RIEARR
BRERERADZIFEAXFEFZRME  RERUBREAF KT B &

22
% o

[347]

B Coty, 264 U.S. at 368-69.

*Davidoff & CIE, S.A. v. PLD Int'l Corp., 263 F.3d 1297, 1302 (11th Cir. 2001).

Societe Des Produits Nestle, S.A. v. Casa Helvetia, Inc., 982 F.2d 633, 635 (1st Cir. 1992); Original
Appalachian Artworks v. Granada Elecs., Inc., 816 F.2d 68, 73 (2d Cir. 1987); Iberia Foods Corp. v.
Romeo, 150 F.3d 298, 302-03 (3d Cir. 1998); Martin's Herend Imports, Inc. v. Diamond & Gem
Trading USA, Co., 112 F.3d 1296, 1301-02 (5th Cir. 1997); see also Abercrombie & Fitch v.
Fashion Shops of Kentucky, Inc., 363 F. Supp. 2d 952, 963-65 (S.D. Ohio 2005).
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BAREHBRREARRE — R BB 5 mARFE L — I > —
A BRDRZ EMBEAMAZALERETHERATERRET  TF e
WMRAERF A HBLEXHEARAR - RGEE R E 23 (1)
FEIM LG R ENCENZERERL S (2) gHETE EXHRH &

MR HE AP H B £ A £ K (materially) R 5] 8570 -

EEMAREA M A — R B E R AR (2 TUMBLEBUS — %
Frifig e ) AN TIARE SRR B A E EAAT S RRR YL
HERARKSHEE > ME—AER LA ERZMA L &8 sb—R
FEMBERGHEA - TR — R T2 LR TEEACTE S — % H
BT R IR 2 R AR o

PO KK - AR AT SER NI T T HYE - AT /K ATRERI S SRR T Bl e R
FRiMEpGnE ERCeE - LA EAMANE -
P2 HAMGRES] 3.1 L1 -
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3.2.1.1.
VAN DOREN + Q. GMBH v. LIFESTYLE SPORTS +
SPORTSWEAR HANDELSGESELLSCHAFT MBH and
ANOTHER

Case C-244/00

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

[2004] All ER (EC) 912

HEARING-DATES: 8 January, 18 June 2002, 8 April 2003
8 April 2003

EILEED

RETIHBEBR NG > HBREMBZHERA HAESZ R BHER
K (exclusive) L4579 - L5 AERSECAEER T L@ BLERA
UMARIRY c RERERELCRARAEMCGTER NG EZARMZATS
EREHABHEARM > BILFREARZ LR ESHEHE > LFRERES
WERCABERMZ IR LA ER  BREEAZIHEHCTH
E o BNARELFRSRBABEAHREACE BREEAZHRZ T
JEd Ml &> Mt X REREE T &b A B Ri@ ey e B B AR > B pbiE R B4R
K 2 R TR R BN A I b 4F — #72F %k & (preliminary ruling ) -

[ %#%1%]
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(Brae 4% 8] 7°)

%A

AR A

1M EARER T AARZRERAME B AARHZLBAKRERE
MAR fi@fRFER :

()R 48 B 7> 3% 32 M T 4% > 3B 4E A 7S B2 7] o AR X AR
(DMEAT 48 B SR LA HZEM AR > 4% A A A8 B SERI T S RRF; - B
R ATBIRAZE AT AR RB AR WA

2EMME BERAR EAMMAEL BLEE AL FBREFTREHF AR
o ¥R RN B BB M EAR 0 8 A A FATE 5 RARFE A
gh > M S IEF TR R PR R SRR R AR R e S AR R -

SARBEF —BRF IAZME > FTIATAREE L -

“¥First Council Directive of 21 December 1988 to approximate the laws of the Member States relating

to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

¥ Article 5

Rights conferred by a trade mark

1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a) any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a
likelihood of confusion on the part of the public, which includes the likelihood of association
between the sign and the trade mark.

2. Any Member State may also provide that the proprietor shall be entitled to prevent all third parties
not having his consent from using in the course of trade any sign which is identical with, or
similar to, the trade mark in relation to goods or services which are not similar to those for which
the trade mark is registered, where the latter has a reputation in the Member State and where use
of that sign without due cause takes unfair advantage of, or is detrimental to, the distinctive
character or the repute of the trade mark.

3. The following, inter alia, may be prohibited under paragraphsl and 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods, or putting them on the market or stocking them for these purposes under
that sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign on business papers and in advertising.

4. Where, under the law of the Member State, the use of a sign under the conditions referred to in 1
(b) or 2 could not be prohibited before the date on which the provisions necessary to comply with
this Directive entered into force in the Member State concerned, the rights conferred by the trade
mark may not be relied on to prevent the continued use of the sign.

5. Paragraphs 1 to 4 shall not affect provisions in any Member State relating to the protection against
the use of a sign other than for the purposes of distinguishing goods or services, where use of that
sign without due cause takes unfair advantage of, or is detrimental to, the distinctive character or
the repute of the trade mark.
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(U EBMENESLREL LKL

(b)FR BT % ~ SAF B ob EFT 35 LIRE ~ 3 A stk B &) M BT A7 8 ob MR

FA 32 AR 3K 2 A 2 R A AR P

(CO)LAZAR M AT RO s

(DA % S RS P AR ZARH -
4ARIEF — D) RFE A mEAARRE > RIFGT EREENEERER
REHATAT » RAFEEZ -
59— BEFWAIRARFIAREGCER > BT EANENH S RRH 2 B
6y Ak ARSI > HANE AR RBIEE I RN FA A RIBEZEREZ
A R R

ERS

LR LY

LEHN G REARCHLREMCEARBTHNREBZE L > FERT
BRSO B A A o

2RI HRPTHAA BRI d I 5 R~ 2R R
HWRAZ  AEAHLEATH EABBR KGRI ZEL -

(Ergais ™y
3 N S
2k FRERHE e

*0Article 7
Exhaustion of the rights conferred by a trade mark

1. The trade mark shall not entitle the proprietor to prohibit its use in relation to
goods which have been put on the market in the Community under that trade mark by
the proprietor or with his consent.

2. Paragraph 1 shall not apply where there exist legitimate reasons for the proprietor to oppose
further commercialization of the goods, especially where the condition of the goods is changed or
impaired after they have been put on the market.

European Union  Consolidated Versions of The Treaty on European Union and of The Treaty

Establishing The European Community, Official Journal C 321E of 29 December 2006.

*2Article 28: Quantitative restrictions on imports and all measures having equivalent effect shall be

prohibited between Member States.
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e B BB ERIRE ORI -~ RATH B A A8 F R 6y REBHIE -
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9k

R B =T A ERF =T AR » RAFMEE A8 ~ A B
AR Re - AREABRSY R R LTS - BREEA H - B
FFEBENRAEMLEE - RARETEARELHBEE WALES
ey F L RMRFIEE OB G aEE o Rmsb— & F RRFRAFME A RE
MENFBZ TR PRAERERGRATERMGE HHR -

[AZ$2]

BRSO T NS R =T HRATREABEAATCERZINR LS
KL REEHEZHMEIRBZHALEIT KL AREERAEmMeEZ &
MAEZHABTRARBEAN LT REAEF X CEHEZHARE -

[ Rt 3R]

R4 X5k k4 Lifestyle A3 FréiEx B2 — M EERTHER
WXL MAERESHAZHAZR SR ALBRA LG EBN L
BRI RUbFREMRB LR EHESE > BFRERTEREAR LM

BEBMEZ EIE -

WER ERAIBEAL LT & L2 A CHE - B A S T AR

3 Article 30: The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions on

imports, exports or goods in transit justified on grounds of public morality, public policy or public
security; the protection of health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the protection of industrial and
commercial property. Such prohibitions or restrictions shall not, however, constitute a means of
arbitrary discrimination or a disguised restriction on trade between Member States.
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BN L ML B AR AN T LR 5 AT HEH AL R
CEELREES -

HAEY > BEFZHNZWEMERTHERAB I AREN REREIF
FrEdh - EETHRENERAEAKREN LT AE  HkAHLZRANZEA
Z o REREREA AR ERETRE -

[32 &)

JB % 5k 4 Lifestyle A S Ao & X B au A — M E£ER T LR
B2HL MAEKREHEHEAZIREREAZERALCERE T ERANL
BB c AR ERMBHALRET L LA CHKE  BAKL T
FEERBE N AL > ML H R ARB AT LR 5 RE T AAEEA
Py e gER & -

BB —FERAAREHT > —F R ARERBFZ R - LREE
BB AR S ERE  RSERBAREFEZIBASREMEE A GRAE
Z R ATARER 2 R B Y eieE A2 5 m & KRN ETR
VE—HF ]k o

EERABAKBDERERAR AN RANBRE T BRABIH RS E
fds 0 AR MIERRZ FI 6]k (case law ) £ A A2 2 1 AL BR B2 (3%
HeBR) 2T ABNHRERARARCHLREES > B EELE
RZ R 7 ABRBE G RAETIH L@ - AIE -

*Judgments in Silhouette International Schmied GmbH & Co KG v Hartlauer Handelgesellschaft
mbH Case C-355/96 [1998] All ER (EC) 769, [1998] ECR I-4799 and Sebago Inc v GB-Unic SA
Case C-173/98 [1999] All ER (EC) 575, [1999] ECR 1-4103.
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& BB R R B R IR AAREAE B B AR R =+ wiRk(DZ R T HARE
HEA-RPER AAFDELEERAFANTCZRAFHZARAZIGALE
HARBAZETE Rk HEHRI BRI GFETREGABAZFIE -
R EEREREERR > FHEAZTHAA I EHAREAZRE X
BEMmA - R AREEH L AXHBETRFTEoE LSRR
Brm Ao AR HZ L RER AR EREREMAZREBRATC
BEEHARE - Hib > ZHREEALEEZH (HEHACREZLEH
FiE) X HEBWENL-ZHEH (L) AIFTLERLTHEHA
ExBRATY (RETY) 2hke (RAMAXSIHEAABAREEA
X5 ) MFARBGEHFE T AKIHLAGRABEZRMBE - Bk
BRBARDERZEAL > RERBEGEOE T A SR E =B R
BAALFCTERZINRERZK  sHEREHREMERAFZMHLE (B
BRARE AR BRI B AR X ) BF > Ak o628 X 5k Hoob BB JRE BA H AT 4

EMATRBAERERBANFEL LT REL > RCEHEFESH -

AR (BPERMEIR) 384 BREEBREA F AR R TR
M2 & A] (the rule of community exhaustion ) » &% Z » #AZ Fift T H A%
FANZ A RAEHRAANE L £ EHIERAREH B BB T 5N RE
ZHAEH R EERZEAR BB —RER  RMEIEERAFRE S
BERAEBEHMTEELRNEATRT  ARE - FZATHZRETEH
THEZANZHERE -

R sk > sb— B A 2 IR R A1 & B AR R AR TR B b AL BRE N T 357
FRBEHZEARNEDRE A AZHEIN > MEHREALKEINZRE
ARTHZIERMNIHEME (o) - Bhibt—FHRIEOHEZ
REAER  BRELZOAFERHEAFERHEZA L2 I LZIREN G

**The judgments in the Silhouette case (para 26) and Zino Davidoff SA v A & G Imports Ltd Joined
cases C-414-416/99 [2002] All ER (EC) 55, [2001] ECR 1-8691 (para 32).
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R 4% & JR i@ o 4 Zino Davidoff SAv. A & G Imports Lid*( LA F 85 4% Davidoff)
—E S EBRCARBIEHREABAREHBREMAET S LR H R

o RBRB R AR IR R E > B RITE R RRIEH R
RARGARBANEEELARBNHEX RZIRBAFT X » AT » RIRE
B A bt — Rl E R e € > MBHIRBIL—F EX R 5 H R Ao AE A
Z o

-

AREY > 8 Davidoff —EREM B FRFE T A FIZNLED
E T’Fiﬁ,_t/lw 73&@1\%?‘1 ‘X(‘E"/\’E'&y]\ %&&EE}&EEE /&E"/\%m‘k_?ﬁ/)w
W@ A A#£ERAVZER > RERNERADAKREIIER LT IRE -

BRAE AR A F BARPTIR T AR A Z I iF O - M L1
(DRAIRE » EH R CEHREAL HREHLRF T MABREE T LRE R
R F BARR T 2405 o Bk > BARAE X HEAGAR 2 AT AR B T AR A
As T ERERENRRENITE ZTAZRE (AFATRET )
RIBATH IR MEAFB L - BEBARSERIELE  ABRXE £F
RAITGHFam Lz —Hipt Bt EFAHTES R AFZIHEE R v

U o pb— BB RAIMERE L > AHRKRMEHZ LN E RS Lik48
Fro R BRERBENE TGRSR HLAGRERZEK >
BB FTIERA PTIRA] o o BB R ZH R TRPT B > &% R A2 E1F
H s R AR AT A BN TG Ik B LB A B £ B 0 Al — R
R A EAR R A R o

Rk $HECRAHEAL  ZHEEZREAZED T HENREN
WG, DR RABARCERERE > AL —Z R RBEHRARS
BT ET AR ARG E#ABCEFERAZR L baH A

27ino Davidoff SAv A & G Imports Ltd Joined cases C-414-416/99 [2002] All ER (EC) 55, [2001]
ECR I-8691.
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CREHF] EARMINT G LERR HME - 5 BARMEA Sho b B35 > Al
HRERBERAZH LR R E TR ETEHRBAZIRE -

(57471

RETGERB R S ERENBRBIENE =+ &R = 45K
PRI ZEE  FREMNERE— T L -

BRME TR N b — AR SRR A E B R AR T
BREENAEERA > RO AR T EEAAZ AR ERA AL L EEH
BEARECHER ELARB TN MEIHRH & LERAZHE - mARE
- R B EERAHREECERA AR ERTELRNE TR

P BB - FZB TG RBAT AT HRE LR NI HAZHE - R HAE
RAEBGRTHREAZII MR OIZEOHE S MEEFEORRE >
BAECEHREAL AREHERE EMAKRETH LA > AR P IR
FZ A5 o Bt > AR Z B 2 R T A B A AR A T AR
WENRRBATIHEN | LATAZEE (AHEATRET ) RETANLE
BHEAME L -

BRMEIRZ Flhde > AR ERAEAZATR (HREEAL ART
Fl& HATRKT BaaehHLlia%) EaEsEEkit—RALE
B o KA HAAABREEEZALE T ENRBEHE LR F
TR ABEAGREXIER  HALREEE T - AMb—A/AE
ARAARMBREZBEE  plohB > AlkLHEE -
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3.2.1.2.
PEAK HOLDING AB v. AXOLIN-ELINOR AB

Case C-16/03

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

[2005] Ch 261

HEARING-DATES: 24 March 2004;
27 May;

30 Nov 2004
30 Nov 2004

EILEED

AEF—LRERFUALRBI R LS ERARETRZZEY B
RERREZHGOEMARE T A FEEGEXHYy - HF o F—
AL B2 EHhREEFL AR NE (COPAD) 4% K MR
ERAELABRMNEE - EBH—PATROH > BITLMARRAEERREZ
Rty HABBAFFERELE -

EREHBREIRABRERDY > HEERZAMEHCLERERE
BAz B EmATH ERE (put on the market) o ¥ # k% /5 pb— £ 42
B FREMEREAREAFATEDZRBIRBELE  BRTR
Bz RECHR T ETHLRE  2HB P8R bRk

(preliminary ruling ) - BRIMEFRR A » B &%4b & W sb b ) RS BT A
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#o R EEECRRE-

[ %% %4%]

(expd A% £ A1)

F A

AR

1M AR T AARRSEAM - BHIRAAAARLLIARER &
MAR f @R FER :

(Q)IEATAB B A %2 M AR » 4% A SR 5 RRFF Z AR
(b)IEAT 48 ) Sk G AR % E M B AR » 345 A 748 ) SFRM T &b SR Fs 0 Bk
AR N BORA Z R ZAR S A AR A AR IR -

**TFirst Council Directive of 21 December 1988 to approximate the laws of the Member States relating

to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.

8 Article 5

Rights conferred by a trade mark

1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a) any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a
likelihood of confusion on the part of the public, which includes the likelihood of association
between the sign and the trade mark.

2. Any Member State may also provide that the proprietor shall be entitled to prevent all third parties
not having his consent from using in the course of trade any sign which is identical with, or
similar to, the trade mark in relation to goods or services which are not similar to those for which
the trade mark is registered, where the latter has a reputation in the Member State and where use
of that sign without due cause takes unfair advantage of, or is detrimental to, the distinctive
character or the repute of the trade mark.

3. The following, inter alia, may be prohibited under paragraphsl and 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods, or putting them on the market or stocking them for these purposes under
that sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign on business papers and in advertising.

4. Where, under the law of the Member State, the use of a sign under the conditions referred to in 1
(b) or 2 could not be prohibited before the date on which the provisions necessary to comply with
this Directive entered into force in the Member State concerned, the rights conferred by the trade
mark may not be relied on to prevent the continued use of the sign.

5. Paragraphs 1 to 4 shall not affect provisions in any Member State relating to the protection against
the use of a sign other than for the purposes of distinguishing goods or services, where use of that
sign without due cause takes unfair advantage of, or is detrimental to, the distinctive character or
the repute of the trade mark.
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2QAEME BRI THAMARE  FEFALERSJBRE T REHFIAR
o N AR RGN B R AR M AL o (8 AR S RS A
sho mEEEEGRATAH A RBRB AR B RERL
SARIEH —BAF —AZRE > FIATARMKE L
(B HRENELRE LR L
(b)4R BT b ~ AT B ob BT 35 L8 ~ 3 A sbik B &) M BT A7 1 oh Mk
A 3ZAR 3R R A Z R AR ARTS
() A AR M Ao R H O ;
()27 ¥ X R & F 18 AR -
44RAFH — (D) R F A ML AR BE » RIFE G B B 2570848 R E R
HEHATAT » FAFHEIEZ -
SE—RBEFWBAIRAIRIBECRR B TANE B & RIRFHEZ B
BmiE AR RS A ERARREEETE AN TH A RRIBEZHEZ
WA R ERZRE -

% £ 45(1)™

WAz HE

| $AE O HEEAREGLEREMCARB TSN AR ES  RERT
AR AL A2 0k B A% 2 A A o

[RE52]

BRHEABTEOZRBIERMHE ERAFTHREHZI DL RE
AR S E15() T AR TG ERE ) XML -

* Article 7
Exhaustion of the rights conferred by a trade mark
1. The trade mark shall not entitle the proprietor to prohibit its use in relation to goods which have
been put on the market in the Community under that trade mark by the proprietor or with his
consent.
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[ Fix5k]

HEERIH L O h AR ALK T LR RE > Bt mARH
AR B2 HEH AT > BAZI T S HLERA#EA (Peak
Performance Production) AW EBREE 44 & 2 B ey 0 B ERAE N 3 C 4%
MM mMACREEEX Y BT HE4% COPAD 23] ($ARMA RIT
KA E X RA) -

BER AT B Z ML AR T35 LA (be put on the market) » R
LEXIRZIMAE RALZRDOCHBAREARSY RELF ELKHE NS

EreR4L -

[32 &)

HEERZA L OHPREALRE T LAE > Hib > HAE#EAR
xR LHE  RAZM T O LT ARE R AR
NHEEXBHEOIRBNECEFMMR mECHFLEX R4 HE
4 & 4 COPAD 3] (#AAMA RTARBNBE X RF] ) RERFRA
B CARB T ERE - B RSERBHREF AT RAREHRE
Al & (1) A fE > B miF bR o R4 d PR SRR 1%
ERZE R

AU E—ERA > BB RSERZPAALEY > ERAAEALNEEX
Be)Mm AR EDZLEY  RECCORBRNZHESREGEXIEY
(EARERMGEEZPIT ) EHREHRE B LiF 2 F e
PR A (DX BB T 35 L ?
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BRELRHERA ARV OO ARHARS RECLRAELREN
W BT HA RBBUTREXABBMEG LB RELEZEHR HALA
BR3¢ (transfer) A feskfofT —H b LX HARM O E » SMEE O£
Bl AR R

ARDBAHBNIGBZRERAG R R EAREL RE > BLESL
FREHAREANZ BB RAFEBERAET AR EAZIS M &
O B EEDEREBII o sbih > RIRCELEHFARFIL > &
MBI AEHREARAIEFRTERRLAHAEARBNZE
%44 & (the initial marketing) *° > AEIFAE B E46t > FIEBEIRZ 4
FERRARZRERZEANDELEERFETURIHERA XGRS E

( the further marketing ) »'

HE (sale) R CAERBHEATAERLGZH 2 LBEEE LF
BHEMEMEE  AY > Baolpg AN L EZ B RitkBR
RyGHAmZIEAERE AN REREEHEHEADKLHEZLERE
1o B R R RAE o doh 0 sE EMF 0 (importing) f77 45 b
7@ (putting them on the market) AvbA @& 3| Z A BN 40 0 # 04T A 3R
MR LR RAT A

Hr > AHEAERHALTLESANZIAGARENEBEZ YT > &
HEMEEAHYTE T ARZEH () 5 MR nH2 RN

EARERE FAREAMEt " WIHFLERHRE ) 28N -

[347]

»0Sebago Inc v GB-Unic SA (Case C-173/98) [2000] Ch 558, 570, para 21; Davidoff [2002] Ch 109,
143, para 33, and Van Doren [2003] ECR I-3051, 3088, para 26.
»'Bayerische Motorenwerke AG (BMW) v Deenik(Case C-63/97) [1999] ECR 1-905, 946, para 57,
and Sebago [2000] Ch 558, 569-570, para 20.
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RET) BRI R G ERF REMNER > SRR EARANE EZ B ®
AR ETREY  RETCOORENZHEHRESHE2EY (£
AERMAEEZXFIT ) 2 A EELEERT > L F CHEREREHZER
$EE(D)Z BTy LB R E—#F Rk o

BOMAIRRIIE - B E N TR BEEATAE R L HRMZ & FHF
B Efe EWAR AR - A BatolpE ANt ex e £
ERBEBEFZBLZIHALE A L RAEZBHLZHEADKLHZZ
G - ML R R UMARIEE - sboh > s E A4S H o (importing ) #L
W35 kAR i@ (putting them on the market) AvbA & B Z A B IR 7] 40 » O 4T
B3 RAER T LREATA -

HEERZARAZB S CBRAAMEALR  ARIRERER -
ABREEETTRL  BRWNERDUAHREAB LR EXBBMAHRTH
WE EI TR 2@ A EEbb—1EHh2 18 d > M LBERALUZE
Bz @B ERE RREFZEEAHRERTZ A HAHRAR -

ME%/EZ[KE} 722244 3.1.1.1. Tumblebus Inc. v. Meredith Cranmer, d/b/a Tumblebus of Louisville —
S5 o
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3.2.2.1.
BROTHER INDUSTRIES LTD and ANOTHER v. DYNAMIC SUPPLIES
PTY LTD

73 IPR 507; [2007] AIPC 92-262; 2007 WL 2852576;
[2007] FCA 1490

FEDERAL COURT OF AUSTRALIA NEW SOUTH WALES DISTRICT
REGISTRY

4-6, 12-14 June, 26 September 2007. Sydney

EILEED

AL R4 B AR Brother 2 3) fL M2 M AR - /¥ AR A AL R AT A
Az (EPRMATM) REK E - R4 Brother /2 3] F AT (OEM)
HACELBRABRMET 2 Z BN T AL EZ A SIEMERAZHAR  EARTFHE
B ab b oo 44 Dynamic 3] B £ B BBA KT H Bk 0 RERER AP
UHARERRZOERBERZZITX KA BRMARMNEAWAHEE - R
T FIHER A THERATRER MR EREZEMEARM - %47
BN T AR AUT ~ LA BGRAT A 2 F A& R B R (passing off ) 2 7R IE 3% 4

RAEAT By o

[ %% x4i%]

GRMNBGAZ£2)

I3TRADE MARKS ACT 1995.
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AR a9 1E A
(DA% F
“EH S EER BRI AT S U EXE B R ERBE (A
H_FHa)-e

H—a =g

SE M AR AT B R B[R AR

(DE AR —HR MO B LR EEERRER B HELEET Y
EABE] o S ARERMEHL T BYAR 3T 0 RIAR AR H XM AR A o

QwREALTHFALEERRERALLHAZLET T LR KM

Sec. 7

Use of trade mark

(4) In this Act: "use of a trade mark in relation to goods " means use of the trade mark upon, or in
physical or other relation to, the goods (including second-hand goods).

*Sec. 120

When is a registered trade mark infringed?

(1) A person infringes a registered trade mark if the person uses as a trade mark a sign that is
substantially identical with, or deceptively similar to, the trade mark in relation to goods or
services in respect of which the trade mark is registered.

(2) A person infringes a registered trade mark if the person uses as a trade mark a sign that is
substantially identical with, or deceptively similar to, the trade mark in relation to:

(a) goods of the same description as that of goods ( registered goods ) in respect of which the trade
mark is registered; or

(b) services that are closely related to registered goods; or

(c) services of the same description as that of services ( registered services ) in respect of which
the trade mark is registered; or

(d) goods that are closely related to registered services.

However, the person is not taken to have infringed the trade mark if the person establishes that

using the sign as the person did is not likely to deceive or cause confusion.

(3) A person infringes a registered trade mark if:

(a) the trade mark is well known in Australia; and
(b) the person uses as a trade mark a sign that is substantially identical with, or deceptively similar
to, the trade mark in relation to:

(i) goods (unrelated goods ) that are not of the same description as that of the goods in respect
of which the trade mark is registered ( registered goods ) or are not closely related to services
in respect of which the trade mark is registered ( registered services ); or

(ii) services (unrelated services ) that are not of the same description as that of the registered
services or are not closely related to registered goods; and

(c) because the trade mark is well known, the sign would be likely to be taken as indicating a connection
between the unrelated goods or services and the registered owner of the trade mark; and
(d) for that reason, the interests of the registered owner are likely to be adversely affected.

(4) In deciding, for the purposes of paragraph (3)(a), whether a trade mark is well known in Australia , one must
take account of the extent to which the trade mark is known within the relevant sector of the public, whether
as a result of the promotion of the trade mark or for any other reason.
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125% > Jo RAbREF) 38 A AT A AR ZE 69 ) R & 3% A 2R BR 2 5] AR
A R R AR B AR -
B)TF 5115 Ak AR AE
AGHRLRRF EHE - B
B.EALT 7 $58 L1F B HARER

) o SRR BRE M AL
a B AREM A S GEMA L) BERESH L (KHH ) &

FRE AT R GRS GEMARTS ) R EARENH & -
b AR EM G ARFs (GEMPARAS ) BHERE (&R ) RIF@E=E

— R HARRALHRAEATE LA

7 o0 BB AR AR FS o
C.EHNLAZE S 35423 7]
AZ P % -

D.Et > EMAAANFN BT ERBE -
DREFE (3) A AT —EAERRF L EE L LAXEZHEL

AL RE BRERZHEEHANERIELER

R

€45 & B o RARFS BLEM AR B PT A

f—a =+ =

*Sec. 123
Goods etc. to which registered trade mark has been applied by or with consent of registered owner

(1) In spite of section 120, a person who uses a registered trade mark in relation to goods that are
similar to goods in respect of which the trade mark is registered does not infringe the trade mark if
the trade mark has been applied to, or in relation to, the goods by, or with the consent of, the
registered owner of the trade mark.

(2) In spite of section 120, a person who uses a registered trade mark in relation to services that are
similar to services in respect of which the trade mark is registered does not infringe the trade mark
if the trade mark has been applied in relation to the services by, or with the consent of, the
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WERMAA AR SELR AL VRATROE R
(DB E A F 1206589 A > do R AL GLHARE M 04 7 50 FA AL 8 7 5 B4R
BEEAR o R A A 0 SR A AR S AR 8
BT R ELE o B ATRERAZH -
GVEE A F 1204 R - do R F AL S BTAR SEM 69 BB SR 09 BRAS |
R ZEAR o RAGEMATA A > SEMATA AR B2 AR £
B L o Al AR AR AEHE -

[RE52]

1. #%%&~AEA%A "BROTHER | #4k ?

2. REZIHERAATATEYHRA?

3. MEXITARTRREZRE?

[ Rt x3k]

BREETFHEZERARXSHBRABDRMER MR ETREZ MR

S HPATIAR B BT ~ AR AT B AT T ERE R (passing off)

2 R RS EAATS o

A. #EREAH4 A "BROTHER | 42

B ERMELCKRAEE LA R %2 "BROTHER | #4% > @

Sb R B A 77 1 O 2R o 3 Ao AR & T A AR ] o ARE RIGUERE > Bt
WEDEOTBREZH S HbEERERREZHZ  MAREMRL

registered owner of the trade mark.
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AREZ AR OLEL ZREZ L2 REARMB Y I
VETGAZ ha LAAE B o

B. HEZATAHAXTLEEXRAFE

BREFAELGEREMFALZLAFLOELERALAR  REL
EROMEALE G —FAREIHENT L RAEEA L BT
MBRBRELEZRZ TG mMARERLTEARRIREZEZBR T
A AR AREARLCAELIMHEDS LERREZHIZ -

[:2 &)

(A BARHERETZFK)

G40 HELTAEA "TBROTHER | %42 ? B4 E Rk 4 6L
B2 i A R %2 "BROTHER | %1% > bR B4 75 3 0 3% &b
A B EMATRE - HERFHE > RSB T FELR
s B EERERREZHE MAREEAREZHZLLE &

QEE - ENERE2EREARKER > BIFEREwER -

AMEOH L HAREA R RN AB RS T SRR
B O(ERMTEMZEHE) BoBBENRNZIHERYH (course of
trade) ¥ > Rl Btk RBET  E AZAEE N AZE LR mIE
BOH AR AP REERFELALZARTZH S8 W
H R AB RN T Bt EAZAAREEEREMAED L
e 2L
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ABERBLEGMK I T B FPER B T HARRABRMEE —
HERIH B —HBHERXHHH (TRRKRIEH LY R EEM TR
LEREEFERACZIEAZ) HEBOZRIILHRBREREZUR S
MARERAPREOR LARNBE > Rt AZHAREIABKEMIER
Lo MEODRBETASTHEARHER - MEA > HELEETIER
"BROTHER | it JE3RBAM: > B A& H 3 K83 o0 ZARTHK ~ e
o MARUETZBDZIRR M- AR FRNEARESR T 45
HFREHERANT LAY ZIT AR B ABRER AT A W BAER
AR EZHSAAMZEE L ploa B2 BNRRELE TR
2P R M EZERARTALCRETH A ?WEME &0 R
RN EEXATATRANGHEPERBRZATA - B wEAmiE
FRAEMAEZ Y ob A RS TARREMER 28 o k12 HEZITAR
FRREZRR?ZE/REZRE  RMEZITAHB T RE L HIEM
ZARE -

ARRBERHRERMZZOEHBRmIEREmMmBEE - B> R
L RSN T2 T LR & %] B MR k% x TBROTHER | %42 - &
BTREZNERAEAFHEO R L LA TLHAE MARIFEANFARLS —
BT XRE A S B =T RZIRE 0 R R ARAE A AR
BRI L B ZAT A S ATREAN B AREHRHEAZEE R
FHERBRRE -

B AER IR KL AEZ ARG R
LEERAEECREEMEALZAFOELERAEAREZE - REL R
MEA AL —FHEEZE A TR LG LR THAR

*"Thunderbird Products Corporation v Thunderbird Marine Products Pty Ltd (1974) 131 CLR 592 at
600 (per Jacobs J); Angoves Pty Ltd v Johnson (1982) 66 FLR 216 at 227-228; 43 ALR 349 at
359-360 (per Deane J).
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LR RAEFARTHRREERREEZB T 28] ZHELR - BERAEEA L
— R T X R GG R EERAEEALF BT =R T
ZE RN

HR o B E AL S AN ER T8 0 AR AER
LmBAHEL LR EMATRET) AR S TERALNE mE—8a =1
SHMERZAEAEMARHEARGZRAE  IATRAMGLEZ
Rl & bB Rk BERE - ARAAFER— L EEMNZSH
— MG EYERAE POl TRERGEBAERATCAE -

(57471

BANA M PFATMAZAFAT  REBEBZEF —a—FT=HFRAE

TIBGRN SRR AR REMZ T S A2 ARE A RER
FE GEATHAKTRERE mEHIL—FEZZ FEd ERE—FZHK
LB o JLEF o RIBARAAKELAFHERE TS ESME AT AR

ZHEAN —ZRARGEHLEFHEBBEREEBMTARUEEEFTLT »

HEAEHOHED - MA ARAABF—LEERIMAELE ik
ABpZEBNTRARE RRAALFTFIAMAMLEZFANEE 1

BLMBRMEA AT X AR -

**Revlon Inc v Cripps & Lee [1980] FSR 85.
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3.2.3.1.
HONDA MOTOR CO LTD and OTHERS v. NEESAM and
OTHERS

CHANCERY DIVISION

[2006] EWHC 1051 (Ch)

HEARING-DATES: 24 MARCH 2006
24 MARCH 2006

EILEED|

AER% Honda £2HBEA LR F s  AAEE2 B ERWEHK
DK B3t #3428 B Denver — bty Sun B £\ 3] BEIFH AR E -
KIM 72 8] JF B % B Ohio M 884F — 4 Honda B3t & - 3 B /R MBEF L tb2
Honda Bt EHMALE - REHAEF I RABRMEE > HEMAIFR
£ (ET28) CAEHRAN REXIFBALAN  REATRERA > M
FHWR EX R FRMEREZIERAS S R FRAIRFREEAZIL
HERE REITHRAAZHREAZEE

[ 42 A B 4% ]

(%)

HOMDA
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[ %#%1%]

(Ecgt i A2 A7)

#1570

Y B ¥

LN GO RHEARCERNEDCARBTHNABZAES  FERT
PIARHE A S Ok g R Z AR A -

QE—BZHAE U AARLSFEOHR AL PRSI RHEFR
A2 AEABSEATH EREBR OCAY RRBFZER -

[AEF2]

L BRERBRIEWA > MEARREXFEREMEREZER
L TR RHEEAZEHBENE L RETHAARHRERAZIEE -

[ Rt x3k]

BREREFEHESEEELERF 23 (American Honda) ¥ kB EH R 5
A8¥ A Sun 7T 0 2| R E LAk E DK 23] 0 FAREERE AR S H Andrews
TH oL R R -

HEEIRBRLEZEBH AR HIBZIEBRENREZRE -

*First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
*PArticle 7
Exhaustion of the rights conferred by a trade mark
1. The trade mark shall not entitle the proprietor to prohibit its use in relation to goods
which have been put on the market in the Community under that trade mark by the
proprietor or with his consent.
2. Paragraph 1 shall not apply where there exist legitimate reasons for the proprietor to oppose
further commercialization of the goods, especially where the condition of the goods is changed or

impaired after they have been put on the market.
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[32 &)

FATMATI I REHREAZIR EXBZH DAL BRI NH
E-AAEY > RoRARSAMZBEE -4 HRAFAAENHZHEA
ZHRALETCHE (REBHREANF LHEIER) - KRR AL Kerley on
Trade Marks”— Z ¥ Al R A B > FATINFAH Z P AEHEAZ REY
(essential ) ZhAE & > MR A —ERBEE B R 2 A8 - IRIBERBE 2 AT
RE > ERFZRELIHSAEE  MERRZRRETRSERES)
RN RABE  MEMANTELZALFATEMA FEWL R LR
R REATHEIARENARENES RS H BEE -

B sk TR AL 8 A Zeno Davidoff SA v. A & G Imports Lid™® ( LA 4%
Davidoff) — R ¥4 > R AR ERAE 4B THE ) LALEELR
BN EHEEZMEHRE  AHL—RE  BRMERS/EL A T4
T H— L RREERNEHREEAMELTAZM Rt HLERFRE
W o F o b—mEXE FERATHETY R £ A8
W—EETHBAEEN PR BEMAE—EFT (AAEH) XRE > ®
PRI ETZRE - Fw EEFHAAZER L—RERG (T4
0) MARWUAREFR > MIFHHREAREALRERNE - 20 4k
—RIEREMEAZHEAZINK PHL FARTEHEGZH &L BT EEMAE
fo o0 RART A AR AZ AT (FEERBESN ) BB LA T35 LiRidEm ok
VR L8] TR 4] — B o LA 3 39 4F 4o

R H Y B L A B F 43 (American Honda) 3K FEHE X 5
AB¥FA Sun T 0 B E %% DK 223 kR &AL S H Andrews

%17eno Davidoff SA v A & G Imports Ltd, and Levi Strauss & Co v Tesco Stores Ltd [2002] Ch 109,
[2001] ECR 1-8691, [2002] All ER (EC) 55.
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THOZEE o hbbBE X A BB X 0 kY F/E/7/8 % Honda £ H
ZNE R ELmI R a0 e 8N > m B B Honda A7 & % — Rk 8843
A EE LA G R AR E 4 E P EE R 2 45 B AR S o

HEETRREEZEHBHIRHJALEAETRENREZFRE - #EATIK
#8 2 $)45) & IHT International v. Ideal Standard™® ( sA F 4% IHT) — % - %
GERY O BRHNERAAGEORRE OB HREATLF—ARERE (F
Foa) Bl th A EAMARBERZLHHMGE) MBS A2 ER
RIZ @M > B AZEIRBAHHRERLA RRETHETIREZ ML > Tk
PR LE B A4 P AR R T S 5% ARE X ) A AR R o

4 Davidoff — % > BRMEkTRE & - Brid B AR AR BRBE SME 42 T 35

ER G mEZ BEEEHARE M S ETREZRAE > HREANGHTH

REOIRBN > BTAAM P HREAAFREZ RS - ME > B
AL F R CIRRBAREAA ZHE > ™R B AR B RAE SRR E
TR L EAREN R c RIBALREAZHR > BREZN AL TR
MEREARREZERNZH AR ANZERETIRE - Bt &4 R
RHBZAERERKREZHEAZRE - RFCE Ei# 02BN LT R
LB HBE— BN AR -

BEAEFY > BBREALZ— AT B NaxEREAEMZ R (5
o Rl EX AR ) XARMZERIBPAAAER - MEEARE ETREIFRAR
AT ReA Honda N3 ML H N 2 EREAZFBA MAEXFH LT
REETREBIEH EREAA MR - M B> Bpfg £ B Honda 2 3) 40 B4k %
ok R Bk — X T HREUEREE - MA » KR E L
FEARA BN REHRAEGNE EETDEE  RALEHR —LFE

0211994] ECR 1-2789, [1994] 3 CMLR 857, [1995] FSR 59.
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FPHBERECHAEG (FoM) i E LHA  REFSKMNERIER 1
— iR AR EFRATRAZE—TRERT T o oM s o 4L
AERAEFRAGEAZZET TS Bk RREBIXKFARALFRE
BEMPAMAFT BZHELR -

[347]

REHD-FITMAFTIRTZIRARAN A ENHREAIRANZTC
HE TR ARKARBAREANF A BERELETHLREZ RE
FRAGHE AT c BRMETR LS R A BT aE £— b—REEF
PR AMELTAAM > Bk HLBRFRER - F = —i
E2ERBEECHATHATPIFP - F= ARL—EETHAEE
APds o BRI AE—BEE (BAAEHE) 2RE > MR X TZF
Eofm aHATHAAZEN —FREEd (F7ET) 8 AR
BEER MG HREARTALRERE - F2 > sb— R ERAER
PAZHAZ LR P Hedo > FART HHARE b BAET LT M do > FART
UM A AZ AT (BRI ) #5353 Lo id @ R AR IR & PR
] — Bk o LAY 4T o o

FATEAZ B Ao RHRAT T BHAR ARG L RRETHLE
REAEEHN  MEAE—RBEHR R Z P - REAH DL HAE
HARE R Rty mMAREHEOEmERZBE 20 A
AR Z AR & F %2 82 R TS 0 PATRAME T
R AR BH REF ERF AR AR RKS 0 AR AS IMYE
BAREZ AL > LB SZIRIRA REZ B ARIE B R AL -PAT I - {2
B LER AT REE S R REAZIALS T CATRIKTR EFAT
WA RENEEEZ -
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3.2.3.2.
ROCHE PRODUCTS LTD and ANOTHER v. KENT
PHARMACEUTICALS LTD

COURT OF APPEAL (CIVIL DIVISION)

[2006] EWCA Civ 1775

HEARING-DATES: 20 DECEMBER 2006
20 DECEMBER 2006

EILEED|

AER 4 A Roche » M4 Kent RALHAZZAEI R —FEARUAX
## (summary judgment) 3B R LB HERRMIEAL LI - REF
BAZEA RE AR b B Bk 6 AT N F1R8 o %47 o 73 A Roche &
% — % Roche & i1 & ¥ PRISA AR F 2378 > £ AR HEROK > AT
# PRISA > L& {2 o) tbig & P £ M 3 & Bedy - PRISA 4% 3%t & M8 0
TR o > AR TE SN % BA R o v Bl 9 2 — 1845 A PROPAS &4
B MBS B EEERRK o PRISA 3% K & UE BE4FREL
PROPAS » 22 AR R AWM AAL£ S X A RAE ZBERXRAR > M
AT E KBRS EMELELR - KMo i EHErE QRAEE MK
Kent & E/4F > &K% Kent 2B 03|38 H - REXFHHAN  RERA
FEREBZEMTAAREA LT -
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[ 42 BA Bl 4% ]

[ %#%1%]

(@R M Az a°")

Ry

MRz E
ILHNEHHERARCLRAEMOARER TSN ARZ AR  FERT
AR AL H AR A Z A -

DE—TAZRT U AEAEAFE G AT LR — S 2 X HHR
MAZ > AEABSEATE LAEHK RS RBRIGZHL -

[AEF2]

BRAEWH TR B S FTHT | BEZMiTs  REREEHEHEAR
EEAMLE "THREAR S ARE?

*SFirst Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
**Article 7
Exhaustion of the rights conferred by a trade mark
1. The trade mark shall not entitle the proprietor to prohibit its use in relation to goods
which have been put on the market in the Community under that trade mark by the
proprietor or with his consent.
2. Paragraph 1 shall not apply where there exist legitimate reasons for the proprietor to oppose
further commercialization of the goods, especially where the condition of the goods is changed or

impaired after they have been put on the market.
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[ Fix5k]

B %4 Roche ¥ 7kt Kent Z A2 EH 2 > L A HLERIEER
BRI Sk (PAEBEBRZIREZRRAGX) BARSZIHEHDT
#HE O REERZRTDCEREREAKRBE TS LA Rtk AT
Mmib— R & & Roche AL LR AH ¥ (Heamegd) sk aat
TREH TCE | 483k (758 Sk AP BREE L 24235 ) T 40 - A @ Roche
¥7%&%TCE ) BHERRZELFORBEAMESRZ R T LS » AR
AAGREAERBE T ERE

[:2 &)

&% Roche X 7kik4 Kent AR EHLHRM - KL A UBHRIFER
BEAZEAE ik (PR EANZREZRBAMGI) RARLZHZHT
HE - REETRZAGSEAALEXIATCERER EALARE T H LR
#® > meb—F &Td Roche R AL AR MG % (R bH) A% S

KEREA TCE | 38 (BB AFARBET XARIE) Tho o K>
Roche 273 "CE | 2 ERAZEL G ARBHMELERMT LT
EARREAFEEHE AR T 5 LRE -

FERE CHEZEE > RMERCAE Zino Davidoff SA v. A & G
Imports Ltd*® ( 2AF fi#% Daviddoff) — % ¥ 45t » sb—F E3#T 49 F
ERETEE (FPHAZFTHEN2E ) EdNREHREZHEZR
FRR B sb— F B AM A sbib &R 0 AN AR bR T R 2 A

ZEEFT -

*%7ino Davidoff SA v A & G Imports Ltd and Levi Strauss & Co v Tesco Stores Ltd [2002] RPC 20.
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RIFERMNERZ B KAEMHE Kent BEAE —EFFmMITHEG AR
BT REAMEREEANZEE -  REEIRFEMETHETIARNEZE
SLAEERAY X 5 RiE 0 # E Roche 2 4% B A RBEIZH T EFIR
EREETHESARRER > MmE "CE | REERER GRS SRBEE S
ZFHWER BREATRECRAELARBENAE > ULMEBHKEL S
FA] -

ERBFZLE —BERERATOHR T —RAFLZELR > FBH
BUAGHERETHARE - Rib ZREXHFIHETE ZAZAEHR
2 &% ABFEEAZYAGREER  FRAOHRTFTAEREL R
o ERETRIFR LS TREZZE TS EREAAZEBHMZATA T
RO RAHIRHAERATCE B ARE £RHE T35 Ll (F
AIEEHER), ZEE > FRAERAAEH LS ERHE - &
WAk KRR (AR RET) FHABLEARFETET ERNRABL
HAERA Bt ARAREL LR -

(37471

AETOARBARENE PR "RE ZHKARANEAW -
WEAF 2 TEE o BRMETR Y & Daviddoff — % v i5 H sk — B B ¥
THATRERBKTEE  FETHAEEFTHNELE > LaREH#
BREBROEHZEEAR Bt b— B EAAEMB T IME LA 2

EBWET -

MAREY » EMRAA TERBEE DL L FHFT | B Wit A EHE
HMAREERLE "RENRFAE | XIT7H AREXEH - MAZER
L3 REIEMETETARNESZELARE LR 5@ > £ % Roche 2
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HEEHNECERBIMGHFREEETESAR wAEA  RE" CE
B ERERGRESHERBES X LT RR  EFREATRECRELARK
R A o

AR T S LT | AR M AT A B AR AR &

EH s T kB g X 4 A (be put on the market in the Community ) | 4
&7 > 4B IEFEZ R
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3.24.1.
SRHELEHBBARAAZELEHRBRNITHLARERAE”

RERKBEERRET FRARKR

200246 A10R8

EILEED|

B4 AR F] B A PR A (AT ABAI 2 2)
WE RSB AT G LA TABIT L) BEX

19864108 1 8 3 B £ 4] & /2 3] 2x M “OMO” B AR 4 € 4 A 1 ob & 570
o AREE e RERESAL - 1996417288 > &P EARSE
Fa FIHTHEEE TR EAZE > “OMO” AR BB M > L E AL
M AFIER RG] - 19984THA28 > ¥ AR LR G HEZZHELH
1 B85 A A1) 3 3] 4 3% A T98—011098 “OMO” 14t 74 42 04 ( So 38k & 4 74 B 4%
B EEET) 202000485818 > FHBAAERRAS (FTH) #ER
EFENE) (MFTH) %377 — 00 (BEFTERE) » %5 FE#2000F
I2A8BE T EARLIMBEIHTHEEZLHZAHLDCHE - HE—FH
REEF AN EF > T L (BARFTERE) #20005F10A8 18 437
T—HHAME  QEFTHIRAEBRFT I EATRERHRNB KX F LR
“OMO”4 A M AiRe B ant b & ~ K ~E - BB 0 - HETRAMY
T REWHATHAHEBHT > ETARFHRFLERZE - o RERE
145 B AR T A 94T B 0 3R H T H A R B EEE (3 HD)

" ARGEAIR A SRR IE B LRSS B AR TR - AR S R AT
2R © RIRSEE MERERI A AR IR 2 A IR LRI AR A HE VSRR R IR IS — 38 2 L » 1 LTl
FEREIFRERANGE FREH IR 3¢ ROBRIREEFHE A HE T M 2 RIS R FTRZ 28 12 IR HE BRI E
THFRES - WEARUHREE 4 - HaTHGFTR -
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KA YT - BT 20 BRI A B2 A BT T “OMO”He 1 5 £
B @ 39 0918 & T 4 P A -

2001 F  HERZBA(FH) BEENE NG (TFH) HTT — (K
BHEOEEWMRE)  WEBF IR LT REEORSERRY 18
"8 E4& 2500 su/3% 0 KIEH A 2001 F 12 A 2] 2002 F2 A - FHRIET
FTAEREZEDERFHEANERER EHTH AAREFE L S0 T,/ 4 -
LHRXFHRAHENRTER > B ARERK > EREMETF THINX
1o BRI REAFIREBETHET L HEAOMO” 24 &
R R A EALAE RO Rk 1 - 848 22001 4412 A 31 B » 2B A#K L
AR ERRAED R > S B E N WMEEORMET - B A > FEA
REMMBREGHEFE NG FFHI G THE N FME O FRIZI
AT 3 A2 A A 89 “OMO” B e Ay 1 - 8 o o

BN E N ) 6 O AT BT RS BAR E T AU o 5] #H°OMO”re 1 &
F P B &R 68 & TR A A o B LA E N 8] m ik IRARAL IR 0 H KA
LM AL LB AL 3 0 R B R A OMO” M 4245 & 3 7T 4% A 4 64 7 5h fu B

TR AmAB K -

[ 42 BA Bl 4% ]

[ %% k4%k]
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(P2 ARELBABHZE)
B+ =1k
ATITAZ—) > HBRICEMALEAH -
(=) REBREMAGTFT > LR —FH b H M & LA 5
Rt AR 48 ) S Ay AR &Y
(=) BRI EMHRFAMYG T B S
(Z) it - BA UL MAEMARRRIFSEALE - FaHEY
SEA P ARAR Y
(@) REHARZEMARE > LHEMHR IR ZZRTRGH S
XN 5

(R) i AEMHLZERAMEREIHIBEY -

B+ Nk
R AZ F A AR GBS AR BUER 0 AR AR M A B B AR A PR AR AT 6 A
B B ALBIZH YN BB LB R K 0 AR
A& H AR AT B AT AT A TR X -

A RFF AR AR F S REBFRARBIZETTIE K
W) BARERBRIBREEATHNEHFRETETETATH

BEAR o

HE R B RRREMAREAHGE L RBEAARLLE ok
B H IR BRIR A F 0 > RAERIE EIE -

[(AEF2]
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AEFRANT/TEO L FEENEE L Ta R

[ Rt 3R]

BSR4 2000 £ 5 A 1 B 3N 8] SLAT B B AR 3 A TR 8] 43T
T —H“OMO” ( BAZ#TA R ) » 5 2000 4 10 A 1 B4R (HEH
TEHER) %377 (GGARWE) © RIFZ W £ H] £ N 3 BRAF 7T “OMO” g & &
A FBRERNGE E TR 2001 F 12 A 31 B > ShE 28 RE&H|
NE) TR AR E D TOMO MRk 1 - 8 %8 » BAndp i RELER] -
Bt s B N 3] 6 1 O AT BRI T AL N 3 HYOMO” R & b T B & A
B LIFTAE R M o Ak o AR NS Gk dRAL TR 0 FHRHALINE NG
BRRBEH T ILBp4E L & ORI FEOMO” ARG & 27 TR A AL &9 B &
2 - BERLERBBRAI -T2 B (AP EGKREE 3 B BHERS
7200 L) ;3 - WM ERERAEFREA -

&SN A FHE KRR HOMO e Ry 2 EREER P R B LE
D) FATARBNRE (HZ%) RENAREMETE - S Ehan
BAHE BEMAABAERAE  LAALRELERTREHEHEL R
L RpE3 -T2 BUNEREE c FRERRE R LG HFRHE K

WMERBEAPE  HERSE Na o R E R8N
BT MIETARFE DY BRABRREGHZE & THEAHE

MR TREGE LEEH - 2R EFILREWHE L REHYBEA
B G BB AHIRIBAEIE TFIE - FREGRRED R L HFRF K-
[324)

TR AE AR TR -
PSR AR NAER R & MG A Tt Ao P RS - i AT A AN RAHE . -
276



REIRRR BT B AAE N HH G OMO"HAZ > TENHAZ R M
HTEM e RERAMKER PRAENRE - RERBEEL ST EH
Nale) (FARHFTAR) RiERME > CERIFTZRSEREGE @
RTAE o Mk REREHFT I OER TOMO MAZMH &
XRAEEAZH AR AAFTTAEREHES > HITAERT (F
BEARAFEABLZE) FET HERBORELT Nk HEABRETR
LU MR EAGE SRR TH - Riks BB LR HATS
e RS EEIE K -

(57471

PEAMREAFEE T —SEZRTRE  BAHBEE TR REED
ARESN  BREARAMELECARGEEABALTT > A LRHRAAERAR
EOHEA B SR EORBEERN T A EBEFORS - SR TIHS
o RERFHAZFT MEOZEFE B RIKBZERN TR ABBTY
Bab BRI BEFHEZARE - RM > BAREL R A ot H M E O ZIRE
RBANERHEAR BHA TR ECAEORA EEREZIH G A SRR
c REZRURERLHMANE LML LB AREEREREH
TEOERTOMO"HZGYH b B RAEERAZH A RRATA AFT
AEBRFEHE REERMEEIMLARNRETRESH LHEMAZEA W
BEERFTH - MARELRA HHRYFTEARMBELA%ERL > B
MR EROSEOZHYOENT  EAREAREITAHAAZES &AM
MEEESZ T T FTMAZ LA LR 0EREm -

OE TN 1 > BRI TR A ¢ (S)RG AT R B PR L A AR A -
OB GRTE TR 2B TR BUREIA T AE -
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3.3.1.1.
KP PERMANENT MAKE-UP, INC., Petitioner

V.

LASTING IMPRESSION I, INC,, et al.

No. 03-409

SUPREME COURT OF THE UNITED STATES

543 U.S. 111; 125 S. Ct. 542; 160 L. Ed. 2d 440; 2004 U.S. LEXIS 8170; 73
U.S.L.W. 4029; 72 U.S.P.Q.2D (BNA) 1833; 18 Fla. L. Weekly Fed. S 28

October 5, 2004, Argued
December 8, 2004, Decided

EILEED

AERETEFAHREEZH & HF—HA S GRS
& > 324 Tmicrocolor (T A —FR=F > BT AHERIAHK) 2 & H#HH
£ & o k7% A KP PERMANENT MAKE-UP, INC. ( A F §§# KP) %
Ko B—HRAOQERERNELEEE ER " microcolor | £k — A A—F
A 3b 4F 2 48 BN R 5 %+ (3% £ %% A LASTING IMPRESSION I, INC.( 14
T 94 LASTING ) ##45 i} KP R# 3% 05 ] BERp B 4648 A » AR H 53R R4k %
FEAr e ) ©

LASTING »— A= £ R EZH 8425 (United States Patent and
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Trademark Office » USPTO) 2t "Micro Colors | ¥ 3542t > 7 — A
HEZFH AN - KP A —AAAFAERET A SEFMEARDAR
g4 A " microcolor ; F4k 0 1% LASTING £ K4#.LE A - KP R &)
RIRAC 0 F KA E & BAT AL KR EF LASTING 24 #] » LASTING R|
R¥FE7E KP 2 B4R E -

KP R 453 47 B4R 5 5 =+ Z 45 (0)@)" S22 42 A 2 4k sh R 1 XAk
(summary judgment ) *7* o .7 ;5 RI32 4 - LASTING /&3 KP {444 3% %
MEANEE R L mIEEARRER - Bt KP 2R A/ & & EF 04T
B o MR XFIRFEK -

R IR TR B AKIEIETR RS » W kR AR T A IEME A
ERFERHELEH KP oyt RRAT A RATHE > BB AR
B E¥RRIRR A > KP 2 EREGFHE AR 0 LB EHHE T micro
color ; &4 M 3t R 4 i& R 52 LASTING &9 B 424 i 2 K - MARIE L3Rk
MR R ERABRDBZEAGFE L A FELOFHAFLE  RAERD
MXARZFR LHL2EHDEE -

[ %#%1%]

(£ R HAZET)
=+ =)

5 U.S.C. §1115(b)(4).

TR BB R 2R NEAS TS 6 (c) (Rule 56(c) of the Federal Rules of Civil Procedure ) 7 35 -
EBENAGH RGP JER NIRRT PRGBS - Al e ST E
PR G KIS EF EAGT RS AT EEE > CHEENWEE R EE EHFER 2L
“”#UH%%*% A AFERRFE X PIRAIERTT - i R SRR DU R A R 588 - Wk R

A EE LRGN E S RFIRE L -
273Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
245 U.S.C. §1114(1)
Remedies; infringement; innocent infringement by printers and publishers.

(1) Any person who shall, without the consent of the registrant -
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BERE S RHE S A EXRH
(DIEAT Ado REEMAR &M A T IATA > BHAREFFD PIRAZRALEH
GEMAGRERMEE - ERREO)RZER © BRIFTH AR KL
EI| AR A RRRIKE T B35 BAT A 0 EMARFF REBEA AN B
RAT R o
@B ETAHT  BFEMmBEUREL - HE B HRBE > BEAN
BB EMARE » RAREMRT] > WA REE > REBEA
REAS A IRIE R s RAKEH
(D) EMAZRF L ER ~ 7§ ~ 7 H AL A FARRE ~ 4R35 - AR
KBRS RESLE mAEGEEBEEZER EE
MELERMERANELXBH LEMRE RAKRE MRT] ~ #45 RJE
P RAGRAE WM RAKEAH
RBEFAHEZ TEAA ) A EBRE—N - HBE#HE > REHREN RN B
MWARZ AR Z IR B o AR R #AE - B B BB EEIEB BUR
M Z B R BN AR S B N8 FAREZRE -

% =+ = 45(0b)(4)""

(a)use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods or
services on or in connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply such
reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or in connection
with the sale, offering for sale, distribution, or advertising of goods or services on or in
connection with which such use is likely to cause confusion, or to cause mistake, or to deceive,
shall be liable in a civil action by the registrant for the remedies hereinafter provided. Under
subsection (b) hereof, the registrant shall not be entitled to recover profits or damages unless the
acts have been committed with knowledge that such imitation is intended to be used to cause
confusion, or to cause mistake, or to deceive.

15 U.8.C. §1115

Registration on principal register as evidence of exclusive right to use mark; defenses.

(b) Incontestability; defenses: To the extent that the right to use the registered mark has become
incontestable under section 1065 of this title, the registration shall be conclusive evidence of the
validity of the registered mark and of the registration of the mark, of the registrant's ownership of
the mark, and of the registrant's exclusive right to use the registered mark in commerce. Such
conclusive evidence shall relate to the exclusive right to use the mark on or in connection with the
goods or services specified in the affidavit filed under the provisions of section 1065 of this title,
or in the renewal application filed under the provisions of section 1059 of this title if the goods or
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PR X EMHAEAT F A M X EE
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services specified in the renewal are fewer in number, subject to any conditions or limitations in

the registration or in such affidavit or renewal application. Such conclusive evidence of the right

to use the registered mark shall be subject to proof of infringement as defined in section 1114 of
this title, and shall be subject to the following defenses or defects:

(4)That the use of the name, term, or device charged to be an infringement is a use, otherwise than
as a mark, of the party's individual name in his own business, or of the individual name of
anyone in privity with such party, or of a term or device which is descriptive of and used fairly
and in good faith only to describe the goods or services of such party, or their geographic origin;
or
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77615 U.S.C. §1114(1)(a).
77715 U.S.C. §1115(b): “‘Such conclusive evidence of the right to use the registered mark shall be

subject to proof of infringement as defined in section 1114 of this title...... .
**Trademark Law Revision Act of 1988, § 128(b)(1), 102 Stat. 3944.
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3.3.2.1.
CHRISTODOULOU v. DISNEY ENTERPRISES INC and OTHERS

156 FCR 344
66 IPR 595; [2006] AIPC 92-142; 2005 WL 2706010; [2005] FCA 1401;
[2006] ALMD 3439

FEDERAL COURT OF AUSTRALIA VICTORIA DISTRICT
REGISTRY

15, 18 July, 4 October 2005. Melbourne

[ZE#HE]

AEWHABEA 2MH4E T THE HUNCHBACK OF NOTRE DAME | »
RE AWML~ L REHZLHE (M2 L) BEARN
EHXHEEH DL - PHEAZRABHACRTELHEM - MFRARE L
E— BT AEARNGTRAUZEATEER  RARERERA2
UEAT—HEEZRRIMG > FARZABAHAZITLLEUZBBAY
st @A o KIRFIEA AL > SXTFTHIWA N EERE— SRS MA
NAEERAUAEATH EMAREABAHEAIT AR AT SMBE ] -

[ %% %4%]

R RgAZ £
H—B8=1 4/%280

T TRADE MARKS ACT 1995.
208ec. 120
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When is a registered trade mark infringed?

(1) A person infringes a registered trade mark if the person uses as a trade mark a sign that is
substantially identical with, or deceptively similar to, the trade mark in relation to goods or
services in respect of which the trade mark is registered.

(2) A person infringes a registered trade mark if the person uses as a trade mark a sign that is
substantially identical with, or deceptively similar to, the trade mark in relation to:

(a) goods of the same description as that of goods ( registered goods ) in respect of which the trade
mark is registered; or

(b) services that are closely related to registered goods; or

(c) services of the same description as that of services ( registered services ) in respect of which
the trade mark is registered; or

(d) goods that are closely related to registered services.

However, the person is not taken to have infringed the trade mark if the person establishes that

using the sign as the person did is not likely to deceive or cause confusion.

(3) A person infringes a registered trade mark if:

(a) the trade mark is well known in Australia; and
(b) the person uses as a trade mark a sign that is substantially identical with, or deceptively similar
to, the trade mark in relation to:

(i) goods (unrelated goods ) that are not of the same description as that of the goods in respect
of which the trade mark is registered ( registered goods ) or are not closely related to services
in respect of which the trade mark is registered ( registered services ); or

(ii) services (unrelated services ) that are not of the same description as that of the registered
services or are not closely related to registered goods; and

(c) because the trade mark is well known, the sign would be likely to be taken as indicating a connection
between the unrelated goods or services and the registered owner of the trade mark; and
(d) for that reason, the interests of the registered owner are likely to be adversely affected.

(4) In deciding, for the purposes of paragraph (3)(a), whether a trade mark is well known in Australia , one must
take account of the extent to which the trade mark is known within the relevant sector of the public, whether
as a result of the promotion of the trade mark or for any other reason.
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23109 CLR 407 at 425 (1963).

#Global Brand Marketing Inc v Cube Footwear Pty Ltd (2005) 66 IPR 19 at [36]-[37] (Goldberg J);
see also the judgment of Sackville J in the Full Court decision in Pepsico Australia Pty Ltd (t/as
Frito-Lay Australia) v Kettle Chip Company Pty Ltd (1996) 135 ALR 192.
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BUDEJOVICKY BUDVAR NARODNI PODNIK v. OFFICE FOR
HARMONISATION IN THE INTERNAL MARKET (TRADE
MARKS AND DESIGNS) (OHIM) (Joined Cases T-53/04 to T-56/04,
T-58/04 and T-59/04)

COURT OF FIRST INSTANCE OF THE EUROPEAN
COMMUNITIES (FIFTH CHAMBER, EXTENDED
COMPOSITION)

JUDGMENT OF THE COURT OF FIRST INSTANCE OF THE
EUROPEAN COMMUNITIES

[2007] All ER (D) 96 (Jun), (Approved judgment)

HEARING-DATES: 12 JUNE 2007
12 JUNE 2007

EILEED

A Z 2 %o A (intervener ) *® 4 OHIM ( Office for Harmonisation in the
Internal Market(Trade Marks and Designs) ) 3% # <18 2L " Budweiser | &
M XFHRYSE EAERERALH SR CHEEB - AEI T FAMGM
Wt 2 8) 0 A Bk 4B E #7 A &£ (Lisbon Agreement for the Protection
of Appellations of Origin and their International Registration > % 2% 2k /& & #L &
HBMEMZ EH AL AT HBEH AN T ) AR LT EH A

|

PP BN - FRAEE IR A R e o M AP R RSB T 3
JEREERRGE A A > TS IAREZ -
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( World Intellectual Property Organisation > A f #WIPO ) x 2 "% 5 R
TR & (appellations of origin ) » R ¥ b —3ExM e - miTH B -

£3HA (BPFHA) EREN WIPO 32 2 o 8% B3I AZ 7 > B3
PR AEARE 0 AR REBEE 0 Bk RIBREHAZEECEAMEELEZ
RE RENBERE  REAE S WwAZBRBE AR EM P F - sbNBE
#F > OHIM B a2 ALY ABBEREMRE » B AR RATEIER
i 3 KK TR R R B R BT S RIRFS B BA Pt 2 @ o g 2
Ab e AAE PR AR % T AR R R MU R B R BURAR R EHRAHEM
SLEE 0 3 RAEAR BARATHEIFE AL R REAMEREMER - 5 —ERE
TR E > B A B RALKRAAERLH I RIRRMAHRAE ZHF -
FRMERA T ERM > B RAERFEHRES FE AR @RDRE S A
Z P 3R

ERAHIWAZ R RME OHIM E3f& B €424 L3f- L3RR B &
FAEERFNARE (FEAEMYEEMZ ARG ) ERBAHGNE
o AP 8 354 A T Budweiser | Z & AR @5 E > L EEABEAL R
BEMZEERERBARRBZE  AMERALREEAL RREAME
FRFERAEMELR FREBALBARRBZIE

HEBAMARBRIL—AET » @R E — B ERRESERDE  FH K
FEEOHIM LA B @2 NIART o BN E —BiERE I NERD » B

LB E] o

[ %#%1%]

3%Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
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(e m Az i)

# A

ERZABHFY

DERREEMZTZERARARFEL AR EESZ X H EEA S
FrMAAZER O REBBRAMIR T RE A FAEBZ—%
RAF A

()42 2 M FMp e B M £ B AW AR 2 B 4 BT > Stk F
HEM AR AR AR LM E R BB

(b)3%A% 0 T M HE A 22 0 45 12 4 AR 2 A A o

[RE52]
. RBREFRTRBREAMZMA > TEZ ARG ELBTEER -

2. BERARTAFAELRBREAMZERAFRERNRRIBZE -
3. BRARTABHERREMALBIENZTAHFER-

=)

[Rit 3R]

2 A (BP#HA) E3RHEMN WIPO Mt 2 v {B %@ MIFAZ & > B2
BloREAR > AR AERE > Bk RIBERBE ARSI s EmIEZ

*Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
*®Article 8
Relative grounds for refusal
4. Upon opposition by the proprietor of a non-registered trade mark or of another sign used in the
course of trade of more than mere local significance, the trade mark applied for shall not be
registered where and to the extent that, pursuant to the law of the Member State governing that
sign,

(a) rights to that sign were acquired prior to the date of application for registration of the
Community trade mark, or the date of the priority claimed for the application for registration of
the Community trade mark;

(b) that sign confers on its proprietor the right to prohibit the use of a subsequent trade mark.

**Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L
11, p.1.
326



T > B f OHIM £ aR A AERE  RHRE S AZBH B2
S 9 3 -

BRHEIR S —F XD T BRAXREN AN TRELRBREBZ
RE R BN DI ZE TR AR F RIAE BB TR > B bt o B3
R2ZH > RHLEHALERERERARBRBZE - EARBIEREZH

C BIBES (EH AWM TR ) BANNBEEZEA Bt FENE
ER AR AT R H K 0 M RARIE BT AR R Ao SAARFE

THREBERNABRBAARE B BAELRBREAMAELRBENEA
AEmMBRE L S #H e BRAETRAFBRAFR AL THELHL
Ft e

[32 &)

A~ TREEK

WMAEMBMZIEERSL BRI T

(—) B®*%

BHAHE (R—HNEANFFTA=Z+—BET WME—RANEFR—
RENFREE) F—HREFMBRAIRNEZEELT I A EZ G 8
AR AL AR LT B R (KRR ) WA /KRR I RE - BA£ WIPO
R LA Rz o RREAK (F—15%=E) K EAFEZR
BEML - BHERAUEATEARRAN—BERR - HE -~ S3bFT 2L mE
X B E RBFUTERHRRTDE RN ZEREY > QA RAAS
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RE - FERRE > HIEERLHERRTZE RERZRREMYBR
REBRARZT MG EERRTZE L ERZRREAMOR R (5

=) o & B B AT IRAR 2 AR AR IR R R R BCRARAEAE4T4E A (usurpation )
A5 (imitation) » 4448 R £ R H A BHZ A LR RTEABMMEE
AT > RiA T4 (kind) ~ " A (type) " i# (make); s HAb4a
M FH (F=14%)-

(=) M 2R 8%

BRAE B AR AR ) B AR(DR T A REM BRI A AR —IFERAWE
FEMZHE LERARRZATA ATIRE X 3K 0 T804 AR AR K
(sign) 2 € BBIVAAMR T ECXMA @i L ILMEHRER - Bob—H#
| 75 BRRE M AT DBAT A 0 RISABR A AR E M W 3F JEALIE R -

(=) *xBAx%

EEZHRREARBRATEBNT > RBEFALTER  HRBERAE
HEAURE B REZART o B THBRERIREBZIGAL - R IRESL
Z ¥ RGBSR Z A S b g BAE TR R R OR R R 2
BRARBRBE > FRFHANEE SRR L -

B~ kRHAIENE
IRIFERBE PG AZAL ) 5 AR (4) 2R MIE B TGAZ M > T 2 HN AR

WAL BAR L MG EREATZE > Bk WRIFIAN K H
R T RBREMZIMA] > RE L EAAREAEATEAZER o #0 LRZAE
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WE S FRERZ A RB AR o R EER > £ Havana’''—
% B Champagne’'— £ #3430 4 » WA H LM fOREMR T LR HA A
2 Ob 4 A Z R AE AT ARAE R A A 0 B WA A BR A T AR AR AR (4)
Z &M Bk B%E (OHIM LF£ B &) FEXBRALR IR EE
L RIER B ARAIEMLRRIE

A BBRAETREH AN ERBLRBREBIAREFERNDINZE &
R LAtE ] R FBME s AR > Rt s BHAFERZFTH > TRLER
AHEFRAERERARRIBZE ERBERZZIMRE  BEEY (244
WEkz) BAPNRZZEA > Rk FENEMRGELZATRZE
W 0 Y EARIE BRI T A LAARFE o RIRERIFRIL— TR HARKE
A EF S EF ZBATZINET 500 W TR T RREMZARE
BERIPR —RBEMZES  RAIRBEZHORELRANZ (S FB1%)
ERTRBEMERZZARE o Plho ik BIKEP R o

FERZAAMAERE (CERRFIAEZME) B3 R EH AW T
2 AR R R AT LA AR K T R A AR A A AR B S FRAE Ju b MAkdE A Sk
By W RABAGEAMATRAEEESR > LRALREEAL LM SRR
ZJE o Buoh o RBUA T HN RREAMBR T EME BB 2R mgsg
REH AW CEMZ RBRRBAEALLRZALZW EAGAREF R
BZARE ALK RG] BPALGBRNEA AR - At LR E @
DAHERARREEBHESAERRABAZRARNFTAEANRDL L

b BBRAXREERBRA IR THETEEA 2 B R
Rk BAZRAAZARE LA Z R im0l Ek T ERTALAZNE

*%Cour d'appel de Paris of 17 May 2000.
*"'Cour d'appel de Paris of 15 December 1993.
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o B B A ALK T BRI N 2 AR 0 B L R T

SR — B R R - BN RS i (EHEBR2ZAE) 2
B > TR R AR ARIE B 4R T AR P 2 AR R B PR A 2 A
RS W
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HEHAMEE S EF AT ZIANE T HERAZ LT HZ4HRA
HBEME (SHABFE) ERPRREAMEEZZIAE OAEFRIRAZE
BRMNE XA LR % R ARALE LR ERMBEZ LA -

AR EH A AR T RIBRRMZAREE RINE — RFAMZ & 550 K
PRBUA IR B R IZ IR o TREPIR T SR BT AR T M2 ROR AT R
AR T B AL A AR B RFEME s b0 MAKIE A A - Bk 0 B4R
BRABERMAEFEATER PHLEEALEA XRIBZE - o &
B K TR 7 ROR R AOR T R A L B Sh AR o {2 H kR R 0 BrZA A
HFENERERE - RNAREF > AN EBAREAREEREEALRREM
AEBBENEARFERE LREIRE -

AF R BB AT AW TR T RREABZARERE - THER

FEHNRBREMZIAIREGE A F a2 ET o BEEEHE—FER EEA
Z IEMR o
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S5.1.2.1.
BAXENDALE'S VINEYARD PTY LTD v. GEOGRAPHICAL
INDICATIONS COMMITTEE

160 FCR 542
96 ALD 254; 2007 WL 2299565; [2007] FCAFC 122; [2007] ALMD 7356

FEDERAL COURT OF AUSTRALIA
21 May, 10 August 2007
EXEED
AE B A A HIEAZ T (geographical indication ) & & /& % #4 (application
of origin) X X EZUNREH XA - MNBERBHIZTHBRYE H4EL
R BRI TR RBEBRZER A > ARATFTRIAMGHTZEER
MBARAEZZ AREAMSFE R > M EAFH -
FEA (LFRA) HRE AT TRMNBEZTE

A
Valley | 77 A 3322w ZFRRAR LI - Afg (=% ) R - AME
B — N0 F B G R 5 % (Australian Wine and Brandy

&3 % " King

Corporation Act 1980 » BA T #% AWB /%) L2 I T AEF » ALK

RN BE R EE N E2 T & o

[ %#%1%]
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R E R G N 85"

FALDES

925 5 8 A B 2 I AR R

() #WEREZRHHBEGARKE TR H DB BSOS EB - b EBIKRK
HE M &

(b) AW ERPN A BEHARRETIHE —HHBEZHRBY ~ BB
B BRANZARRERAHHEGORER - REBRR AW -

% w4 Pps
B @A EAMg
(D% B g ey mkse
(a) /8 (IERT) HEEBMMET  REMAHHEXIREAGBH
BEWMZ IR T FREES
(b) RIFZHRID A RN IBAZ T £ 55
(c) B ZMMIIZAZ T AT B Z 35 5
(d) RBEHMEZIFMZTRTZEE &AL -
(2) ZZBEeRFAEDREIBIT > AHIMLERTREEH LA A
FooRAALBAEAMIFS

312 Australian Wine and Brandy Corporation Act 1980.
334 Interpretation
geographical indication, in relation to wine, means:
(a) a word or expression used in the description and presentation of the wine to indicate the country,
region or locality in which the wine originated; or
(b) a word or expression used in the description and presentation of the wine to suggest that a
particular quality, reputation or characteristic of the wine is attributable to the wine having
originated in the country, region or locality indicated by the word or expression.
40P Function and powers of Committee
(1) The functions of the Committee are:
(a) to deal with applications for the determination of geographical indications for wine in relation
to regions and localities in Australia (Australian GIs) in accordance with this Part; and
(b) to make determinations of Australian GIs in accordance with this Part; and
(c) to make determinations for the omission of Australian GIs in accordance with this Part; and
(d) any other functions conferred on the Committee under this Part.
(2) The Committee has power to do all things that are necessary or convenient to be done by, or in
connection with, the performance of its functions.
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Frm+YE"
R ARZAE
(1) TrasfFlbREEREREATHAEZTH
(2) RIE 1975 FATB LSRR EERZ O E 29156 A RBAREE
ZHFFRTES AT I 4aB
(1A) FAR(DAIBFu2 R 2 M€ » ARIFE1980 410 3 B 2 & §i 3 8] 7% 5
40XME 2 M58 > B3R F LA G RA A R B AR 288 N
"z
(1B) AR 5 83K 2R R AR I 1980511 i VB #1 & Fi 3 3) 7k T3R5
AR R 5L BARAE(1A)ZRAZ B B 89 42 B T By R AT 42

LR R

*140Y Review of final determination

(1) Application may be made to the Administrative Appeals Tribunal for review of a final
determination.

(2) Section 29 of the Administrative Appeals Tribunal Act 1975 has effect in relation to an
application for review of a final determination as if the following subsections were inserted after
subsection (1):

“(1A) Despite paragraph (1)(d) and subsection (2), an application to the Tribunal for review of a
final determination under Part VIB of the Australian Wine and Brandy Corporation Act
1980 must  be made within 28 days after notice of the determination is published in
accordance with section 40X  of that Act.

“(1B) Despite subsection (8), an application under subsection (7) in respect of a final
determination under Part VIB of the Australian Wine and Brandy Corporation Act 1980
must be made before the time fixed by subsection (1A) ends.”.

31646 Regulations

(1) The Governor-General may make regulations, not inconsistent with this Act, prescribing all
matters required or permitted by this Act to be prescribed or necessary or convenient to be
prescribed for carrying out or giving effect to this Act, and, in particular:

(a) making provision with respect to annual general meetings including, in particular, provisions

in respect of:

(i) the giving of notice of motions to be moved at such meetings; and

(ii) the moving of motions at such meetings by the Corporation; and

(iii) the procedure at such meetings; and

(iv) the appointment by persons entitled to attend such meetings of other persons to be their
proxies at such meetings; and

(iva) the method of determining the number of votes that an eligible producer (within the
meaning of section 29U) may cast at such meetings; and

(v) the means of determining whether or not motions voted upon at such meetings have been

passed; and

(vi) the confidentiality of voting at such meetings; and

(b) requiring the doing of acts or things necessary to be done for the purpose of giving effect to a

prescribed wine-trading agreement; and

(c) prohibiting the export of a grape product from Australia except subject to and in accordance

with prescribed conditions, including, in particular:
333



TR A
() ERERZEEREZT  ZAHXTERMTITLTERGS  THHA R
REBRATTAIE RS L B HRZATOHIT AT I L L
() 3TIAMFERIAL - HHAAHEUTZH
() BHAeZeRTEHHEZEL
(ii) dysko s) 32 e 3R F AT A Z B3R
(iii) A2 @& ¥ 22/
(iv) HAEGF AR EREAST AL R G5
(iva) X R R AMZ AR A ZHZ FEGRAETLE29UKT) ;
(v) EEHREAEGTHREAT CHEBBY T X
(Vi) EERTARERZETA |
b) HBTRFPEHTXRNEBE HIM T EERN  BRETRZARLE

ZAT B
(0 ZIEHAMNABRDEBZHE D  RIEXEHBGEAAETZEMH K
T a4

(i) conditions requiring an exporter to be the holder of a licence to export the grape product;

(ii) conditions requiring an exporter to obtain the approval of the Corporation for particular

exports of the grape product;

(iii) conditions requiring the purchaser of the grape product, or the person to whom the grape
product is consigned as an agent or representative of the purchaser or exporter in the
country to which the grape product is consigned, to be a person approved by the
Corporation; or

(iv) conditions relating to the price, or form of consignment, of the grape product; and

(d) making provision with respect to:

(i) the grant, suspension or cancellation by the Corporation, or a person authorized by it, of

licences to export a grape product from Australia; and

(ii) the issuing or revocation by the Corporation, or by a person authorized by it, in respect of

particular exports of a grape product, of certificates as to compliance with the conditions
subject to which the grape product may be exported; and
(e) providing for the period for which a licence, or a licence included in a class of licences,
granted under the regulations remains in force; and
(f) authorizing the Corporation, or a person authorized by it:
(i) to determine prices or other matters for the purposes of the regulations; or
(ii) to give to the holder of a licence to export a grape product granted under the regulations
directions, in writing, with respect to the quantities of the grape product that may be exported
by the holder of the licence either generally or otherwise as provided in the regulations; and
(g) requiring persons to furnish returns and information necessary for the purposes of this Act; and
(h) providing for a penalty of:

(1) if the person is a natural person, a fine not exceeding $1,000; or

(ii) if the person is a body corporate, a fine not exceeding $5,000;

for offences against the regulations.
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RFHFZ
(g) AiiTAE  BRLEZAREHE
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: AR S DR 3 il
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() ZRBAAN FHAARBI000T
(ii) FAEAR -
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Article 2

2. For the purposes of this Agreement, unless the contrary intention appears

7 Agreement between Australia and the European Community on Trade in Wine (1994)
to its geographical origin
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(b)'geographical indication™ shall mean an indication as specified in Annex II, including an 'Appellation of Origin ", which is recognized in the laws
and regulation of a Contracting Party for the purpose of the description and presentation of a wine originating in the territory of a Contracting

Party, or in a region or locality in that territory, where a given quality, reputation or other characteristic of the wine is essentially attributable



WM W B RIELRRBERZAE

(b) bR T R E > FaRACHEREWLH > BRANRY L
BRI HE T i Bty BHAMENBHEHNE T RZHHBRE
o B TEAEE —HE MZALRNIHELEHIELEETLYE - 4
Bk B A TR A A BRI ROR

[AEF2]

ANE B A M HIEAZ < (geographical indication > YA T fA#% GIL #|E ) &
kR & 4% (application of origin * LA F f# #% Application #| & ) Z T KUK &
AZ AR AMEERBEE R A BEREE H5E 0 B RIEETARR
RMZ R R/ UBAATRIMGH T 2R RBBERRF] E 2N B M
SERAE -

[ Rt x3k]

FHAETR N AWB A EZ B AL T HFTIRMNARREM A
BE G AF > BILEY P ABRT A AR AWB k& H 154
B % Aok -

[:2d)

AELEFRTIE IR TR B 2 /T8 LA (the Administrative
Appeals Tribunal ) FfF &R 22 L3 > Bk LBEB N EEM B2 F2mIE
FEEMB2FE - AEMAFH A MEA " King Valley | #1 " Whitlands
High Plateaux | A R 2B RF| R H B PR MRtk EHE

W aE .
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AWB AR ERA UAMEBARZIXTER  mEBHX - ERHE—*
P2 FE DA R YL ek BE P A B VB RAEE AR o

FHAER N AWB A EZ B RS T BT RN AR M 205
FE HIEAZ BT Bk P X ABHET R LME AWB & & H 150
BA R EMEAL o Rftb— EFRIAMAPIHRZRBARG 0 B ARMNEL
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FRMEE - ME > AWB R EFESETHRBM4GY > MALEHFSL
Mz Boy ol EmESRAMNE HH L H 0% Rt RERALRE
AWB k85 > SRR X AN B A X B2 & Fiq -

AWB AR T—FRMNBNH BERGHLAS (RTFTHE A ) X
S 5E 38 R N IR PR & 208 48 SE M 3 AZ 5T (geographical indication ) Z A&
EEH o rEIEAAST 0 R AWB R EwgEX AL AP B ENEA
AHBIHRHERZREEAAETREZRARR  WE XRFTZXFRE
Z(a) RANBANABIHNERZREAERZIXFREEAELT
RBLHERE - BRARBRDFINRBERENAXFREEMETZ
BlF By (bE)- RIE AWB %5 40ZA 42 R T » BT
TRAEEMEZHEE - MARFEEES 40P 2R T > R FHAEMEH ™
5 AMER 7S 3 IAR R R R G R T - LA AZRE G T HTHE L
kR RAEE (F 40Y 45)

AWB 7% % v oo iR AR A ) R e iTam Al (FRA]) o sb— @ Al 2 F B 3F
SRETATHERFZRE AP F _+ kR T TibE (zone) B
(region) A REHK (subregion) 2 E & - AATE=—FTHHFERETRRE
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WA B HA T REB (subregion) ;~ " &% (region) | ~" & (zone)
2R R (D) FBZHAFRFRE L 5 (c) Bl F B R4 (d)
EHEANAGFE (e) FHEARRZNG () SR B H ERE
(g) SHBZHFTFTHRGEE (h) RFHERFARHBZIXF R &L
(i) FRFZIEEFH AT IHMZ LG RR T EE | R
AIEZAREIM S BHXRRBEATHE S RERE— B ARIFRAAZE
Wi RFHE—RBAL  FHEZBKSE | AT H U AR
T AREBANATAEMBHNZ R 4anr X ZERNHEHLEHE
EEZEE

(oM L Bk B P 2 4 )

AR FERF CEERFZARMREH S IR o 4737 HITAR
TR X F X R 0 TrA5 W R A =R AR AR AHE R IR AT
" Appellation of origin ;> B X — R H B XL E ~ FERARA B HMERE
75 5% B A H b3 RORIGET 0 R A B EFE RAR AT AR A U R 2B
BT R B EABIBR KR BB X E R X ko e

AEEBBRMEAORA AR ERBATLXFHE AWB L Fmff b A
FA B4R E T -

A IE SR BE % 45 4 M4 = T King Valley | & — #3242 5% » /" Whitlands
High Plateaux ; & H -k &% (subregion) -

RNEzZ W3 AMRIE AWB & 9 3522 M " King Valley | & " Whitlands High
Plateaux | Z /&M 2 — B2~ > Mg E 2 AAEA | King Valley | A8

— 35 o AMMIIZTE B 32% TKing Valley | 2 —I2A255 » fARK
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% % Whitlands High Plateaux & > m4E4 % " Whitlands High Plateaux |
PHERAZ PHEALBHASTHILETET AR FHAERRER King
Valley | b @ J& A — 48 5|15 3 2 332 AZ 57 4% & | Whitlands High Plateaux |
RAERMEZNHBAIFLE RER -

fTEbdkE (RE) BB B2 440§ "King Valley | 7] 4
— &3 ®A% " Whitland |, 2T A A H —REB > TREERRMA H AW
FRAL—FRIARAMR R ENDR AL LS EFME > ERE
King Valley (%4 Whitlands High Plateaux ) —3¥48E) X @& E ~ f4% - 13§
B EREM (RBLAMIESDERBL) - A RBBUAE S F MR
#18 K King Valley & & —#.324Z 5~ - K b > King Valley $#2 Whitlands %
B3R Bk o A RTE SR TR — AR o

WEAHIL— AR R TR ARAATHEAZAARRT B KRB E
&% AWB R EMAT@R] 0 Fib 0 AT A L2 ¥ bk k4 b 2 48 B4
BYE— % - B4 > A MR~ (geographical indication ) > ¥ 3F AZ 3
2% F 4 AWB Jk 5F vafk b 38 X IR AR T T & SRR SLER AR LB B RR
%~ (appellation of origin) 2 € & > M 2% AWB k% wik a8 (FFBF 2
W T AWB i 2 IR R AR R )

AWB EHHERTZI X ELET A RBAANER T PELA L
TREBHZRRET (MAFHERER) &> UBRE—FRRLE 7R %
NERE L - FHFAF ELKLAL AL BR Whitlands %R 5 H &

{ tt King Valley 2 H b AR Z &) &) 4 T JB G 3L g, — HLIEAR = o

B X FHH AL (SF) HIFAZ T T H 77 R BB B 5 4
% A% ¥ 33242 7 (geographical indication ) 2 & & ° AW B — & R AR L %
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A B oL E B AR mZ T AR E RIR&T (appellation of origin )
MmIFARRHIZAZT - A THLERBIIR  SREAHDHBEAEE
A &% P48 By 2 Ira John Pendrighz2 E X Z R, - KB A HBEE » w2
BAB ETHEAEZ &Y A K8 % 4% % "appellation d'origine contrdlée”,
"appellation contrdlée" and "appellation d'origine" - "vin délimité de qualité
supérieure" © T B H Bt A ¥ & > 12 k£ A #3425~ ( geographical
indication) Z &ZFEF X, o B — AR A HIFZTZ R LB (table wines) >
B EMA A2 LA MmAEAWIEEAZT - BT R 0 HuIE4Z5T (geographical
indication ) $2 2 J& %>~ (appellation of origin) 3t JF ] % 35 o #R#%Pendrigh
& 237k Appellation®] B 77 A AZEH A IRH R BB 4 A WA RS
BRUAZEHEGE AN RRAHBEERSEARALELTC R ELRE
HEZELZ & RBE Rk F ket (LHEAKE ) Appellation % %] 4] & -

Pendrigh st & 7R 45 & M 2 GIs| & #2kiM 2 Appellationsh] & 75 & BAF
Z R v RPN ER RGN EE - FRLEAEWMEMESRS -
WEHSERRA > FAHNH IR TR TR B o SR
KB KT BRI 2 GI%] E mE N 2 ACH E R AN G B 225 kg
RBBEZAENEREREANABZAEL MAAMZBILET AR
RZAZEREAAZ T H R o TRBP » BMNBEEIFERETFRFR > MATRKER
RIS E EIAERABE M o T R SR B REREBRIMACH] E o H gk o IR gk
BEGAOTAMBE RERT MR TR ERF %R (appellation of
origin) » M IEA R A ILAZT - M A > AWBA E 2 WIZAZ R RIkE L > M
FERBEZACH ERR - RELAILTBIESAE L2 R AL
Wi KA R BH AR MEEA EE L2 53% > HL ERBHRE -

[347]
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AWB £z Gl 4| & #2802 Appellation 1] B & tb % - M 2 GI %) B #Lek
Mz Appellation #] 75 A AT ZARF] » BB R RBZ0Z 28~ R &
L REHERASERS - HEDRERRE  FAHHH2H LD EHE
FR 0 RRH B R ARRA R E R o 7T RIRM 2 Gl 4] E figkim 2 AC
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S5.2.1.1.
COLORADO GROUP LTD and ANOTHER v. STRANDBAGS GROUP
PTY LTD

164 FCR 506
74 IPR 246; 2007 WL 4219892; [2007] FCAFC 184

FEDERAL COURT OF AUSTRALIA VICTORIA DISTRICT
REGISTRY

5, 6 March, 28 November 2007

[ZE#HE]

EFRAB —RAANZFA > ER " Colorado ; X FAF A HAE » LM 24k
AREOMSE ) —AAZERBANER  FRORAMHERD - £
FALER=00 —FHZHREMERNLEL - SERFLF - #HE (K
ERA) A FIEFRARLAS L TRAZXFHFRORALQEMA
W% BN A ERTEXFRS B E S RS BAR  ER T
REBIRSTH R E S W ERARPD — AANFEZZH S HRR LA 2
¥ o PIMARFERKEFALH > B EFRANRKERAXT AL
AR ER AR 0 B W R R AR e o A AL ERAZ R
o —FEERAZEXT N AETRA > BAARBIME . LR_FK
—EFTARADLBIEESER > LS HEHAZIAE AT
B #4332 24 2 B F A LRESRIE A S L - Bk L3RR E > MR
L+ 3% (cross-appeal ) R|4% f.2F -
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[ %% %4%k]
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%=+ k1)
¥ 35— o {42
(1) £TFFIE T F AT AL o S fo IRA L F F 22 M 5 AR
AZBEABRETZHZHFAAN
B R T35 FwiEH
a. 3518 A B2 2 BP A A2 35 2B 7] o SRS B A% A X R AR
b. 38 A8 A JE A2 3, BP A% ¥F 7T Ho AR 38 80 7 5 RS LR R SR AS
CRBATH RS HBRL — BRI ER RS EEE
B SRR LR A AR -

Fw+—#%G3) ~ (5

*TRADE MARKS ACT 1995.
Sec. 27
Application--how made
(1) A person may apply for the registration of a trade mark in respect of goods and/or services if:
(a) the person claims to be the owner of the trade mark; and
(b) one of the following applies:

(i) the person is using or intends to use the trade mark in relation to the goods and/or services;

(i1) the person has authorised or intends to authorise another person to use the trade mark in
relation to the goods and/or services;

(iii) the person intends to assign the trade mark to a body corporate that is about to be
constituted with a view to the use by the body corporate of the trade mark in relation to the
goods and/or services.

Sec. 41

Trade mark not distinguishing applicant's goods or services

(3) In deciding the question whether or not a trade mark is capable of distinguishing the designated
goods or services from the goods or services of other persons, the Registrar must first take into
account the extent to which the trade mark is inherently adapted to distinguish the designated
goods or services from the goods or services of other persons.

(5) If the Registrar finds that the trade mark is to some extent inherently adapted to distinguish the

designated goods or services from the goods or services of other persons but is unable to decide,
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AE B ] F 3F AT o0 RRFS 89 TR AR
(3) EAETHAEARLTE RS GTE EH o0 RIRFG L0 A8 T &b ARFE & 7] B
R R AT > EM B LA A E AR EAARRE LR
SR A 38 T S R A A B T S KBTS & B R -

(5) WwREMETRLELHIRALA— LR2HE LR A K4S
5 P4 A0 T 5u RARES B B B R > (246 TR AE AR LA Bh B AR IR R T T AR

AERUAENIETH & -
AGZEMEETRELELATRETHEBEHALSHAR > HEES T RE

B AR R S SRR
A A B 46353t AR B 545 R 7 5 SURAS B 2

b. 9 E AN B AR GE A REBPAFAER

T R

.
’

CAEAT B AGAEIE L ©
B.4o R 32K B R A 15X o

RIZ AR B Rsf 46

EARTIRAZEY TR HE S
T S R A SRR &

BB -
ChoREMEBTRABHRAA BN RXAEEHIETH & RIZARMRR

TAREHE W 35 A B T LIRS B A A B T S0 SRS & B B R

% B+ A

on that basis alone, that the trade mark is capable of so distinguishing the designated goods or

SErvices:

(a) the Registrar is to consider whether, because of the combined effect of the following
(i) the extent to which the trade mark is inherently adapted to distinguish the designated goods

or services;
(ii) the use, or intended use, of the trade mark by the applicant

(iii) any other circumstances;
the trade mark does or will distinguish the designated goods or services as being those of the

applicant; and

(b) if the Registrar is then satisfied that the trade mark does or will so distinguish the designated
goods or services--the trade mark is taken to be capable of distinguishing the applicant's goods

or services from the goods or services of other persons; and
(c) if the Registrar is not satisfied that the trade mark does or will so distinguish the designated

goods or services--the trade mark is taken not to be capable of distinguishing the applicant's

goods or services from the goods or services of other persons

2Sec. 58
Applicant not owner of trade mark
The registration of a trade mark may be opposed on the ground that the applicant is not the owner of
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1. R4 434 " Colorado | %% € ~ TR AL R AR MM (B =
OCO—Fmf) REBAGMZZIAM - TIRE (REMH) £F
BE—ERA (NFOBLE) ?

2. FRARBOATATOIFBEE & ?

3. B4#" Colorado | i B Ex bR EFEAL OO —F85( B
M) T EAEA BN ?

[Hixk])

ErFHEEAT O FRAAS A EME A " Colorado | 4L - sLob >
EHA (BRE) AREFRO - S OAFAOIEMRE (£) L @™
HEFRARBFEZ o

RERABTOTAHAZAZORBLEBTTE WFRETATL LS
Re > FHLFFHEMREER L MELRSELEF 0 REM EHRACR
£) RAEIZ— A M LERARNFTEXZ

[:2d)

AEZFIHTE R EEMEZIER M At 1% E RER (passing
off) £FA2 > A HHm4w T

the trade mark.
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MM EREAER Bk AX —B R E —BHSER — B
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WigiE# R [ Colorado ) XFH —AN_FHEREF G 2R
RAXFTEEHHERA LT O LA A B FK —ARERET L LAIR
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AFRERZXFRTL - Rt EHLEaRFHIE - AMALL KA
VEBL3EE] - MmE » HKFEABE ST AR EZHMTh » REATFO#EERE N
ANZENF L LEHER "Colorado ; A -

AR BRAD—FRBEATFROL - SZOLTATLZIHAMRELE ()
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5.2.2.1.
®ATHF 107 (2007)

AXTHEARER

2007 44 R 258

EILEED
PEBMBREZA G
#HE T RARIHEREARRFELE e (BEHFE)

EREHARLEEEN 2002410 A 88 G FEAMEALS 31 A
KRRECERIBRE"HZREEMPF - HEAHFHHARRDEL TR
BT REE ) REARNEA AN Flse RS - Bk RE (H
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e - 2006 41 A 18 B > B3P RtF b ae " EAERE | HARG M
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6.1. %
6.1.1. TY Inc. v. Ruth Perryman (2002)
6.1.2. 1-800 Contacts, Inc. v. Whenu.com, Inc. and Vision Direct,
Inc. (2005)
6.1.3. 800-JR Cigar, INC. v. GoTo.com, Inc., et al. (2006)

(=) &
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6.1.1.
TY INC., Plaintiff-Appellee, v. RUTH PERRYMAN,

Defendant-Appellant.

No. 02-1771

UNITED STATES COURT OF APPEALS FOR THE SEVENTH
CIRCUIT

306 F.3d 509; 2002 U.S. App. LEXIS 20870; 64 U.S.P.Q.2D (BNA)
1689

September 11, 2002, Argued
October 4, 2002, Decided

EILEED

B4 (i 3R A) & 2 %4 2 Beanie Babies (A B4y ) 2 B ik o
HEAEBR I E_FHEATLAE Y 0 B X Z12 3 JE42 3 A K2 Beanie
Babies Z 44 & - 4% & % 493% % #% & | bargainbeanies.com |’ A H 4935 L&
s & 2o o RERFE X BB A HARE (Lanham Act » B fEik) XA
R A K S A (well-known) B o sy ke KR4
BREBFZAL R IRELRLTELHE - @B LHE - AR AL
RE® a2tk A " BEANIE |~ " Beanies | s HAb 2 2 i fi 2 A% 3K -

PR BB R F 2R ANEAS /S8 (c) (Rule 56(c) of the Federal Rules of Civil Procedure ) 7 B -
HBEANAGH KRG AP JER NIRRT PRGBS - el e ST
PR G KIS EF EAGT RS T EEE > CHEENWEE R FE FHFER 2L
EEPIRAE I - W AHERRFEPIRAIERTT - G R R R DU R i R 78R - Wk R
A EE EREEEMN N E PR -
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HERRZ LB L BLBIAH LRI dIRA L ARTERZEH L
(injunction) X $5EBNEZ o B LIRATR F L RIEIATRIA AL > BARE
A (BpR%E) BARRBBHEAFMRBETE LR ELL S E LMK - #K

BMARBRTERZELHE  RARE N ASEZ=—FHa MARER
JEAL R AW kb — —F 32 B R e

[ 42 BA Bl 4% ]

[ %#%1%]

(£ BB RAZE)
%+ =45(c)

325 Trademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
32615 U.S.C. §1125(c)

Remedies for dilution of famous marks

(1) The owner of a famous mark shall be entitled, subject to the principles of equity and upon such
terms as the court deems reasonable, to an injunction against another person's commercial use in
commerce of a mark or trade name, if such use begins after the mark has become famous and
causes dilution of the distinctive quality of the mark, and to obtain such other relief as is provided
in this subsection. In determining whether a mark is distinctive and famous, a court may consider
factors such as, but not limited to -

(A) the degree of inherent or acquired distinctiveness of the mark;

(B) the duration and extent of use of the mark in connection with the goods or services with which
the mark is used;

(C) the duration and extent of advertising and publicity of the mark;

(D) the geographical extent of the trading area in which the mark is used;

(E) the channels of trade for the goods or services with which the mark is used;

(F) the degree of recognition of the mark in the trading areas and channels of trade used by the
marks' owner and the person against whom the injunction is sought;

(G) the nature and extent of use of the same or similar marks by third parties; and

(H) whether the mark was registered under the Act of March 3, 1881, or the Act of February 20,
1905, or on the principal register.

(2) In an action brought under this subsection, the owner of the famous mark shall be entitled only to
injunctive relief unless the person against whom the injunction is sought willfully intended to
trade on the owner's reputation or to cause dilution of the famous mark. If such willful intent is
proven, the owner of the famous mark shall also be entitled to the remedies set forth in sections
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(DMAERZEREELME GEZLRTCEL2E > AAER LT
KELAB LRI BN F LAREAA AR TR A BOR IR
2 MGt FRGS B AZER - BIFFH RAER T AR
B FIBARFEATEABNBAREEL  RRFLB TR E > 2R
LA A PR
(ARFEARAE L RAEEFZ BRI HRIGE
(B)A% 45 Al 7 1 &b RS L2 05 R AL S5 ) -
OBREZREE RN T RZEGERSE -
DERFEANR HZHEHE -
EREEERAZHLRRHEZRH EHE -
P ELBRTREBLERAZRT AHLBHX HHEREE T > 240
Z 2R o
G At F = AMER 48 B AR T Y ZHE -
MFREFRFULCRK-AAN—FZAZBR-AOLF A+ BZEZR
SEM 0 B EIEMHEEM o
QFLBRZHAAMRRIBRZE » EFFRBELE LGS ALK E
FAZLRERAAZIMGEARIKRETAZLEZTZEHAIIMNE > FEL
o A8 AGEBAAR R EH > FLRFENAANFRERZRE BT
Al FRE=Z T BEQ@BRE =T NEREZHE -
BR—AN—HFZA=ZB X —ILOEF—H =+ 8B XA EHKEM RPN
EEMEA BCGEMZAZFAA AT AR M H SR L 8 A RN AR E

1117(a) and 1118 of this title, subject to the discretion of the court and the principles of equity.
(3) The ownership by a person of a valid registration under the Act of March 3, 1881, or the Act of
February 20, 1905, or on the principal register shall be a complete bar to an action against that

person, with respect to that mark, that is brought by another person under the common law or a

statute of a State and that seeks to prevent dilution of the distinctiveness of a mark, label, or form
of advertisement.
(4) The following shall not be actionable under this section:
(A) Fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.
(B) Noncommercial use of a mark.
(C) All forms of news reporting and news commentary.
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FRRERZZLAMARFA—CHEMZZ LM ETEHRAEEAMEZ TS
BRT R A RE A B ESRERE @k A TCPIP Holding Co.
v. Haar Communications Inc.’”’ — Z #%F £ > 28 @ EE B3R5 T
RAS e ko tT > Ty AR TR 2B R P et A% o B b2 46 R 3%
SRR B AR R o

PFR3Rob % 0 AR ML MIE AL Z SR Sh > A GBI AR T Z R
TR EP B R AR AL 2 8 AR Z B TR k365 L AR M RAB AR H A2
MALBEEREZEEETE sb—HBHPEBMABRERZRIE > 2
B THREERMEAZIZE 25 % kB EBRFIME (caselaw ) FRIR A 0
RA Y BFRIE k3R FRANEE S AL AL 2 BT o it > Ei@k
P BRAERETHRA AR E TR R RE (HALTRREEA
#E) o RE o WREFTRLEIN LR BAHLEE L2 5 AEHUR
FHMAFEAAR 0 MmEE L WAL B e 0 R F AR R
F R4

LAAEY LEZHEREE T IHRE XY - 444 Perryman
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B X474/ o H > B perryman £ £ 754 1 & R 4 % Beanie Babies # &b >
RAtE B LEASELBREE (Flo@B L) F4 8 "Beanis ;. A&
4o 5] # 3k TOYOTA 2 —F &% A TOYOTA 32—t KA - A A
B % o 8] A F LAHR IR G A S M Bk R R b 0 230 R AR B b M 4R AR A

321244 F.3d 88, 98-99 (2d Cir. 2001).

328Syndicate Sales, Inc. v. Hampshire Paper Corp.,192 F.3d 633, 640-41 (7th Cir. 1999); Times Mirror
Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157, 164 (3d Cir. 2000).

3 Ppanavision Int'l, L.P. v. Toeppen, 141 F.3d 1316, 1326 (9th Cir. 1998); Intermatic, Inc. v. Toeppen,
947 F. Supp. 1227, 1238-39 (N.D. I1l. 1996); Rhee Bros., Inc. v. Han Ah Reum Corp., 178 F. Supp.
2d 525, 530 (D. Md. 2001).

3%Rochelle Cooper Dreyfuss & Roberta Rosenthal Kwall, Intellectual Property: Cases and Materials on
Trademark, Copyright and Patent Law 137-38 (1996).

362



TH G W AR RS ST E SR - R 2 E A ERRR
FHREMMTE LR E R L ELE 0 RAROEANBEZ SR MR RS
R REFABMR R LR ELHBEZH R -

(57471

AENERABLAELBRZAESN_FTHFRES  HNRH2
ZAER > RBERBARHEATRZN R - AR E > AT R > R
fe 3k 52 JAA SN A ABARETZHAY > Rib—HELPHBME
YRk 0 Rk A EZBR A BIK (caselaw) FRIR A > M RA D # A RS Bif kit
FRIBAFE FALEAE I Z SR - b LA L X BAEHBETHA R X
HREERAN R RE D Rf o BRI T AR F L WARMAE A 2 BM
B ou ST R B F B MR 0 M B H S

PAREFERAL  —FHSLREFRTRRAMEAZH LZHIE » A
BHRERTHIELRE N —FH S AIHRERZLBEMIL - 3BFLRE
1@ B2 AT A o M B3t RAEAREIRTRR TR AR EAE AR AT 3 & 5 AR
ERME = F G2 AR b ERF AL B EKR -

AF R B D BOEEERAM A S8 R R X PBAF AT A ST A R 3h
FACAT B B AN RALFE R 2 ) > H 3B R 8 A BT o

363



6.1.2.
1-800 CONTACTS, INC., Plaintiff-Appellee, v. WHENU.COM, INC.
and VISION DIRECT, INC., Defendants-Appellants.

Docket No. 04-0026(L)

UNITED STATES COURT OF APPEALS FOR THE SECOND
CIRCUIT

414 F.3d 400; 2005 U.S. App. LEXIS 12711; 75 U.S.P.Q.2D (BNA)
1161

April 5, 2004, Argued
June 27, 2005, Decided

ELEED

# % Whenu.com 7 3) /& A — 18 5 R ¥ 48 B 2 B 8k 1 48 AR
BEEEANREZ MR LETHBR G R FHA (pop up) RERFHZ
ok o REEXRIE—ATAHAREREZIHZHMFHFYRMEH L # bk
LB RITI—TA - REHLRERE - —FERIAARE > HEL
RERREZHAZMETE SRR L BBEFuRYFHEH S -

[ %% %4i%]

(ERBIFHAEZE")

31 rademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
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3215 U.8.C. §1114(1)(a)
Remedies; infringement; innocent infringement by printers and publishers.
(1) Any person who shall, without the consent of the registrant -

(a)use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods
or services on or in connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply such
reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or in
connection with the sale, offering for sale, distribution, or advertising of goods or services on
or in connection with which such use is likely to cause confusion, or to cause mistake, or to
deceive, shall be liable in a civil action by the registrant for the remedies hereinafter provided.
Under subsection (b) hereof, the registrant shall not be entitled to recover profits or damages
unless the acts have been committed with knowledge that such imitation is intended to be
used to cause confusion, or to cause mistake, or to deceive.

¥15U0.8.C. §1125
(a) Civil action
(1) Any person who, on or in connection with any goods or services, or any container for goods,
uses in commerce any word, term, name, symbol, or device, or any combination thereof, or
any false designation of origin, false or misleading description of fact, or false or misleading
representation of fact, which -

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by
another person, or
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(B) in commercial advertising or promotion, misrepresents the nature, characteristics,
qualities, or geographic origin of his or her or another person's goods, services, or
commercial activities, shall be liable in a civil action by any person who believes that he
or she is or is likely to be damaged by such act.

(2) As used in this subsection, the term "any person" includes any State, instrumentality of a
State or employee of a State or instrumentality of a State acting in his or her official capacity.
Any State, and any such instrumentality, officer, or employee, shall be subject to the
provisions of this chapter in the same manner and to the same extent as any nongovernmental
entity.
P5US.C. §1127

Construction and definitions; intent of chapter.

In the construction of this chapter, unless the contrary is plainly apparent from the context -

The term "use in commerce" means the bona fide use of a mark in the ordinary course of trade, and

not made merely to reserve a right in a mark. For purposes of this chapter, a mark shall be deemed to

be in use in commerce -

(1) on goods when -

(A) it is placed in any manner on the goods or their containers or the displays associated therewith
or on the tags or labels affixed thereto, or if the nature of the goods makes such placement
impracticable, then on documents associated with the goods or their sale, and

(B) the goods are sold or transported in commerce, and

(2) on services when it is used or displayed in the sale or advertising of services and the services are
rendered in commerce, or the services are rendered in more than one State or in the United States
and a foreign country and the person rendering the services is engaged in commerce in connection
with the services. A mark shall be deemed to be "abandoned" if either of the following occurs:
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REERMEZATHEBRBABREE =+ (DR F W+ =1k

(1) When its use has been discontinued with intent not to resume such use. Intent not to resume
may be inferred from circumstances. Nonuse for 3 consecutive years shall be prima facie
evidence of abandonment. "Use" of a mark means the bona fide use of such mark made in the
ordinary course of trade, and not made merely to reserve a right in a mark.

(2) When any course of conduct of the owner, including acts of omission as well as commission,
causes the mark to become the generic name for the goods or services on or in connection with
which it is used or otherwise to lose its significance as a mark. Purchaser motivation shall not
be a test for determining abandonment under this paragraph.
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HERE -

H WA B 42 AT B M SRR R ARk 5 2 5 — R £ 4 U-Haul
International, Inc. v. WhenU.com, Inc. ( SAF f§#% U-Haul) (48 )47 & P
FlAez 4a &) ZH A RBAAGNSITAR LA BB B 2L mIE
MAZMERATA Y KRB A U-Haul —E2 ALBEBLRRA - RIEEMN
NTFZRERAEREZNHTAHALI AR BARER - &4 HELRHK
B2 #4% T 1-800 CONTACTS | 4o i@ ¥ % 4 & 4 P48 A 3tE A A 4247

W15U.8.C. §1127.
3%U-Haul International, Inc. v. WhenU.com, Inc., 279 F. Supp. 2d 723 (E.D. Va. 2003).
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6.1.3.
800-JR CIGAR, INC., Plaintiff, v. GOTO.COM, INC. et al.,

Defendants.

CIVIL ACTION NO. 00-3179

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
NEW JERSEY

437 F. Supp. 2d 273; 2006 U.S. Dist. LEXIS 48279; 81 U.S.P.Q.2D
(BNA) 1939

July 13, 2006, Decided
July 17, 2006, Filed

EILEED

B4 800-R 23 75 % 42 Bnss e » 3k TIR Cigar | BiRiTHA
B=FF i RELEF TIR, 3% "IR Cigar | AA# > AR EERAR
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¥ Mg Fsa (Pt ARZHERLIM) ZAARETHETE
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JRCIGARS.com

Rated Number One in National Retailer Rankings

Best Prices = Best Selection
Product Availability * Lowest Shipping Cost

[ %#%1%]

(ERB AL

33 rademark Act of 1946, TITLE 15 - Commerce and Trade, CHAPTER 22 - Trade-Marks.
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315 U.8.C. §1114(1)(a)
Remedies; infringement; innocent infringement by printers and publishers.
(1) Any person who shall, without the consent of the registrant -

(a)use in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered
mark in connection with the sale, offering for sale, distribution, or advertising of any goods or
services on or in connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or

(b) reproduce, counterfeit, copy, or colorably imitate a registered mark and apply such
reproduction, counterfeit, copy, or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles or advertisements intended to be used in commerce upon or in connection
with the sale, offering for sale, distribution, or advertising of goods or services on or in
connection with which such use is likely to cause confusion, or to cause mistake, or to deceive,
shall be liable in a civil action by the registrant for the remedies hereinafter provided. Under
subsection (b) hereof, the registrant shall not be entitled to recover profits or damages unless the
acts have been committed with knowledge that such imitation is intended to be used to cause
confusion, or to cause mistake, or to deceive.

¥15U0.8.C. §1125
(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any container for goods,
uses in commerce any word, term, name, symbol, or device, or any combination thereof, or any
false designation of origin, false or misleading description of fact, or false or misleading
representation of fact, which -

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin,
sponsorship, or approval of his or her goods, services, or commercial activities by another
person, or
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(B) in commercial advertising or promotion, misrepresents the nature, characteristics, qualities,
or geographic origin of his or her or another person's goods, services, or commercial
activities, shall be liable in a civil action by any person who believes that he or she is or is
likely to be damaged by such act.

(2) As used in this subsection, the term "any person" includes any State, instrumentality of a State
or employee of a State or instrumentality of a State acting in his or her official capacity. Any
State, and any such instrumentality, officer, or employee, shall be subject to the provisions of
this chapter in the same manner and to the same extent as any nongovernmental entity.
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PR 91 57 — 36 A AR PR R AL 2T 5 RRF A AR B 2 AR o fE st FEF b
F = kIR IREATH X | the Lapp factors ; /47 > mA EATFHEE % -
Bp (1) BARR 2t s (2) REBFZEZRE S (3) BB AL
UEATHEXABESMETEZEIEREZ R £ (4) HECER
AR M AR TR AZIENE  WREFERLTCAH S A5 (5) HEER ZHIZ
2 ZE(6) FERAZEE (7)) RBRAEBZIH S RIRF AL TE A 48
Flz & &l (8) M4 EBRMRIZEE (9) HEHS T _HLH
Z Bt (10) R g HERFRARELEEANEZIH & £ EKET
BPZ W RRTRBRIAETHZRAEY - G HEARFAREH LT

#3279 . Supp. 2d 723 (E.D. Va. 2003).
**Checkpoint Sys. v. Check Point Software Techs., Inc., 104 F. Supp. 2d. 427, 456 (D.N.J. 2000).
Gcott Paper Co. v. Scott's Liquid Gold, Inc., 589 F.2d 1225, 1229 (3d Cir. 1978); see also
Checkpoint, 269 F.3d at 280 (citing Interpace Corp. v. Lapp, 721 F.2d 460, 463 (3d Cir. 1983)).
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BEERFHGETAER mABtE—REFEAREKH  mAEIEE—
BERFTEEESHHBEMES R RAEE - R8> W LML ERE
Ml Z BABEIRIRF Z MK ©

UTFRAE»HZ - BE (1) &7 JR Cigar 2 A2 Lk 2 2 39 F 42
FHRMA LM > b—REAFNREZETR - B & (2): ATEBRE S
BAMEZHENS -~ THReE ARBANE o LR T B2 B2
CHkEARBBE T4 CHHRTEEAURSAT L EAL SN ERANR
¥nE > EAGTHEARSHRZKRE - BE (3): bR EFRBMEZ 4
B AME  Bb@FAZE - BE (4) REFE (6): AisAERRAN
BHEEREFMEL THRBERAET  AMPERATRRAZEREM
LB FH AL > BRERARE LB TGS a2
B B A BEAREE R c BE (5) AMMEERZER
AP HAEFTERTZRE - B4 (7)) RB4| (8): s ¥EF % £
4 EATAS R LA A R X B o R E 745 & B B8 M ot 0 MAk 4 GoTo
TRBEFM FBEAREZIBTMNOLEHEST hER LI @B TN Bk
R EZ S NH SR AR BBBETHER LI HEH - Bk sbit
REAFANPREE - BE (9): £DAFIERHBATEHEMRENE

WREMEAMEZRR - AMERAABRZEBIBIMR - £REF > it
# GoTo ¥ F3| P AKX IR ERHZBETHRMLFE IR ZHFHEss L
MmE o EEZEEEAIRBEMZ T S BERUAE T AR SR
£ Wit GoTo 44 F 3| ¥MAHMB L2 Tihe) MM A MA - miEk
B & A AR R

544 A MG EACRLE > RIFL—RAER IR EZERE A
N REZ BMEAEIARE R EHBEUT LS —H2E R AZEN

H5Jews for Jesus v. Brodsky, 993 F. Supp. 282, 302 (D.N.J. 1998), aff'd without opinion, 159 F.3d
1351 (3d Cir. 1998).
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to RABEAELTZEEET RS A L IFR L2 s min AR A
CREZBFEBE  RAARFEITEERE 2B LMBEZY - 7
RoBEABESHASIRREY I &RF - Af > SHBAHRE
FXRAZEMBRIFEE A —HAREEAZIHE (goodwill) & g4 #
BE S B H= -~ FLRE T EFRIEKR G ARBANGG BARF T G H R
BARIRE - EAET S EBRARAES EXREF QL (1) 550k 3
Btk (2) HAEEAEBEREEMEZEERE S (3) HEHZIARE
(sophistication ) ; (4) # 41 RAZEHRZER/  (5) AMX HHERF
FEBZFEBENA-—ERZZIRE -

B BN b—REF 2 AN BN AR AT AER

F 2P o do B4R Lapp B E AT 2 R AR R Z M LB R &b
Z Bfh— A% 0 4% GoTo 248 18 A LA & Rk B A B Btk - £% -
AHMHEEEZEERE  SHEEMETEIR @RS EEESE
i BB ARG ERBZRAT 8 R 52 W% (goodwill) + 4 4] < sLEF
HAZBEGE - HEEZARAREURBE ARG AE REAE 2R
Fol@E  ARAZHBEARSMEEE  MERIEIMLHES LR
NS TR AR o

AAREF BLEHIFEERBEREIATE HFEXLEIRERES
ZEmMARRLEESE  FERETTHRTFELRT 2d R &2
FHEMAAOAER > RbEFF /T RABE » RIRFEAEHFXH -2 -

BHE > AMEEZER AL EZRAKRERATREEAREHAZE
ERHEERA AHM—FFRAE > XA F AUV ITZ -

*"Brookfield Communs., Inc. v. West Coast Entertainment Corp., 174 F.3d 1036, 1064 (9th Cir. 1999).
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K% AMBLABERTOZER  RERBEPHTAZIHKITH
BoREARARAETOIEEMBBERTRRAZERE > EREUE
BRA - RIRRBAHREZIRPLEREIR  RABRBFBETREZIEPRTS
WFHZ @ Mmb— § @ X Gt BIE 2 B THR A (arguably) #or
4584 2 JE & Trade Media Holdings Ltd. v. Huang Assocs.”™ — % x5 B iR
BEAXHEEMRERAZEIBATRI - R FHRAFNERL > 2K
BMABFEFEBEBELIRE - B2 WEZATARMBRRELERRZIHETY
ERATRH  EXERRAIEANGFAESFTLIMAAEF Ry
T E AT R F K

(7471

_\_\

A AR AR LRA L@ X RN FRFRMETE  BILE
AR HHATERGE (M) HEERARATRFITAHZRBEBMLEL
mESHRETRLBRETZNG - b— BEARBE AT HZEETHRER
(passing-off ) ZHA4T A HH 4T3 KA — 2y o

1

("ﬂ‘

AR B L ACARIE R ERAMZ XF AR BT FE
REQZATHRATHERE E PR S BRAT M R A 2 K 2 A48 B P28 > 3R
HBRABKEALERERRIMERATARR T HEAITE > mE 1-800
Contacts B U-Haul & ¥ Z5EH R B B bt A ® £ PERA RS HAR AT
B oo MmALHEHRFZEFIET L > BIFRERATIE 2 T the Lapp factors | 4
¥oomAEE (1) BEMamE s (2) REHRZ®RE S (3) BaEs
REMRAERTHELEEBESM OB EEREZABRE I (4) %
L OERZARRMAA BRRAZIEE BB HEALCHE S A (5) #ERE

B EE (6) FRRAZHENE (7)) MERTEBZE & RIRTF

#8123 F. Supp. 2d 233, 241 (D.N.J. 2000).
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REAMEAZHELTE  (8) MEHEBRMARZIRE S (9) HEH T
B Zh (10) RAeeEHEARAARELEAREZIH R &
ERETHPZ—HSRTRBRIBETHZREF

Bk A ERAGAE > HEANEREZBEER TARMES
EfEMH Rz —ARERAAZEE L RABELL T ZMIEE T
THHEIREZ @M ENMER M REZHFHEERE > RRARF
FREEREXIHEMBEZ - BAIMALFRERFE=Z - FLAFTER
WIETR & AR RBA I BARILA T FHERBARAR E o 2 F) 87 40 46 B AR A B AT
RAxEgxREaE (1) ALk ZBuEE: (2) HEHEFEBE ATHA
Wz EEARE (3) HEH2IJE (sophistication ) 5 (4) #451E A A%
H2EE S AHMX IR EORFEEABIFBENRA-—EEZZIR L -
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N EE

EARRER > £AFHINBLS  BAAHHEBLORS - MENTH
SR LK EREAE R TR E R o (2T F ABEF R o 6o RS AR
MBS R ERGEE  HNAREANEY  MTFLEEARTEL
Wy RAR 0 BRI T AR AUH B A E B RORBIR BRI o B R AR AR T
ARG HER > AR B EERTARZM - Bt HRER OB SEHH%R%K
Bl £ R B BAREE NG BXBANE LG~ ES - X e H o E1E
oo EREET > —PIRA B i sk BARBRLRRHE LS ARREY
PIRBRRATIR  MEBEAETETRARESEST - REFHER -
b R T AW AT b R REIGATER A5 0 ERFIRIRRNATEX
- XEmEER > AT X576 B SR e LERNER -

% Bydodl > MIHARER GBS BRIRETREEL ? HXLARERD S
¥XR ATLEABRER T ETERA - BAHE —RMAREATH L
RIRFE B 0 2 AW B bR RABOCERBRE L EE M A
BN LIERTE WA RES IS MASELEMIAS —BE &
TR Y L ES Y YA L Y RS VIR

Hit > §UAZHAR T FEMERLHBT > TEAREER 7R
W EREABEEH L A—@umREF  RTFARLSZIHEX
2 XA KT ? 5B R A H AR > RN R T A RFGH
BEGPATEY RO 7 b Ko 0 BN AR A SRR R AR L 0 AR EE Ao L B3 B
FERGHE -

LR RENAR > TR BABERBRERA X AT A @K% LEE
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AT ARG A A RS A — A AR T o R o 4HEHAn s BRI A 2 ]
A FE A BRETKRAREERARRE » L b 28 5 R B
M BB E R TR EERE  HEE X RIE  REER
DRBRZEE AWM IEE R FF R BT fhome™ o i
— R EAFER > ERBMITTETRER -

BERREENERACHBERARZIMER > A5 ATHZ B & HHAE
e~ RBERE ARt AR FEBEG - B E - 788
REMBEAN R UMEAR K B HRE AR - - RBA T/ U EEE
MAREBEREAE? AL R RERE ATz B8 ik
HREZMAEAR  RINBERE S —REE @ WRTRESERFH M
ZIFITH O NTRA QB ATR B2 b AR ZH -

W2 HARGRES 6.1.3.. 2044 -
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7.1.1. The Polo/Lauren Company LP v. PT. Dwidua Langgeng
Pratama International Freight Forwarders (2000)

7.1.2. Administrantion des douanes et droits indirects v. Rioglass
SA and Transremar SL (2003)

7.1.3. Class International BV v. Colgate-Palmolive Company and
Others (2005)

7.1.4. Montex Holdings Ltd v. Diesel SpA (2006)
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3o

AR E X S FIHE e X PAR R R WA -

PR EAETGRE A E— BB P FAEREE
iER > RAMBRERLE  AHARAR LI G Edh—KAEH
RN RATRTEATLZEAEHLOFERR -G NRMEEHE =
FTAE BT ABRRFE =T A MBS E BRESBUR A ER AR
ZREERBEANE SR BBOR B YARE T o B m A I e B
X RAR - A48 o
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7.1.1.
THE POLO/LAUREN COMPANY LP v. PT. DWIDUA
LANGGENG PRATAMA INTERNATIONAL FREIGHT
FORWARDERS

Case C-383/98

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

European Court reports 2000 Page 1-02519

2000 ECJ CELEX LEXIS 369; 2000 ECR 1-2519

October 26, 1998
April 06, 2000

EILEED

AZE P Polo/Lauren 3] (AR NG ) 2 (HREL) HAEK —IER
KEMZREMZE  ZEMIFEAN (BEA) ALAPREMMPAZTZ
Dwidua » % & A 73 44674 B 2 Olympic 2 3] o 3%t 15 #4518 48 B 3 A
B 0 AR Y erde @4 Linz X £ & ¢ o Polo/Lauren 2 3] &) & 3t 7y ik I
3% K £k Dwidua 45 € 24t G4 it & Polo A Dwidua 2 & A 45 &% &4
Linz b7 AT R X H L EH B REEM > —FXRT R X » £ L3K7E]
AWH RS ERT KRS EREAFELRE - A AwF+ A=+ =8B
% 3205/94 3ER] (AT RIA& % 3295/94 55 A]) 2 M % - He—Ik® B
BEA R —JFg B R e oAt @ B B3R M & - M B AR A SR
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TEE— IR e ERAN  TEMARER - RSERMERE > AH
AIEEEZ BV TREANRB TS RED TRUEKRB T HE LD TR
AATEA o Bk X -k (TA) LALEETMABRAAMAIATEE
CERMZABE H A €RRBEEZAE - BIb@BNARE KL H LR

R — A F Rk

[ 42 BA Bl 4% ]
RALPH LAUREN
: AT rwtverds
[ %% %4%]

(BB % 3295/943% 37, 81°°)
% — (1)
(a) £ EWHIMEE R B RERT > B EAHNT PG ERRITE !
—BANAHREZE O R o
— BB FEREWMGESN 1992 £ 10 ATEZEREMES 28N 2
Rl SR 50 4 84 % L)W ¥ bR F il 0 B2 B ooty R

#0Council Regulation (EC) No 3295/94 of 22 December 1994 laying down measures to prohibit the
release for free circulation, export, re-export or entry for a suspensive procedure of counterfeit and
pirated goods.

' Article 1
1. This Regulation shall lay down:

(a) the conditions under which the customs authorities shall take action where goods suspected of
being counterfeit or pirated are:

- entered for free circulation, export or re-export,

- found when checks are made on goods placed under a suspensive procedure within the
meaning of Article 84 (1) (a) of Council Regulation (EEC) No 2913/92 of 12 October 1992
establishing the Community Customs Code (5), or re-exported subject to notification; and

(b) the measures which shall be taken by the competent authorities with regard to those goods
where it has been established that they are indeed counterfeit or pirated.
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(b) A8 R X B M B ATIRER Y IE B LA AN G F A7 B RERM
R

[RE52]

H— e AREES g AR A ORE T ABNRE  MAY
REAZEMMAE I JFRB G AR S > X E/A B F 3295/94 3%
A

[:2 &)

ARBAER > FEHARAE —HRORT - F 329594 AR BRE F
# 1R % B B (counterfeit ) 2 % ik (pirated ) 2 & #p4% B3 A2 B B RE -
HoRBHED - KRR B2 RE - B AR R Y
0 ERF T ZRER  BHBRRBATE ZATIREMS

FEB BT RS S 3295/94 AR dNE BT BB g T > H L E
ZEWERABREPIRZRAMERER -

AR BB B BURZ AR LR - & 5% 3295/94 SR % —#5(1)(a)
TEHE % EMEENREM AL (the Community Customs Code ) % A\ +
wik(D@ERZ " YERE 2 EMERENEREL NV ERBERZEY

' % 3295/94 SRARRIBP A A o MATIE T eI E | 48 s eE
A JFBPABKEEAR RN X — B E R ) —H MR L YME O REZRER
TR % 3295/94 EAMAVRA A3kt Al ANl — JE & B Bl @B
MEEAES —FFCBRZEY - MmEA > S AZH AEMEE (AT )

PR BONER AR B S B S B RN R IAERE BT R R B, -
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ThABREE N KRB AR A RE - o—METH F 329594 AR L£— N
HHEZ 15 E (Regulation No 241/1999) ¥ N AMHIBEBR RN B B E
5 & (a free zone) KX %.# 2 & (free warchouse) = &4 — 259 LA4F 3| EP
® o Bt RAIRSERAEPZFAESETE (FEA) 258 -t
— KRR 3295/94 SRAMAAEA B BB N TR EABMERZ B ®
EATF 3205/94 SERAI & E X R ARG AR LR - MA THEML
% 3295/94 SRRk o AR H 3295/94 SRR SIARIEERBRIE A E — B —
TZmA e MAREE—AMEKBITARRELCE R £ 5T
TRIPS # & 2 $H PAEH FR45 8 > Rl 2 IR BEBEIG4E—8a—+
ZHEAEBIHMITUERBGEEREUAE S AH# - Bk % 329594
RARAZHE > REARFERBGENFE B —T=cAHAZ - Bk F
3295/94 3% A5 3 Ik A4 T B AL o

[347]

AEFBREDFRBGTERAIRSERBECEREL S —JFRB
CER > Rt AREBLABGRBZIBREN MEFERBHLREHH
MARERAZRA - R wE - BRI IR EXETZ R BRE

B EARTA MARRAZIEHAR AR HEATFFoiF2 - sb— RAERE
TEENFTRREH & B BREH RMA RE o KA RLARLERMNER
# Case C-06/02 % 1 L AR MR E R P RAEGFFE - > B
ABREFMHREARETHRABZIEN  AFTREZIRAHHLER £
2R EMAHRFTFZER -
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7.1.2.
ADMINISTRATION DES DOUANES ET DROITS INDIRECTS v.
RIOGLASS SA AND TRANSREMAR SL

Case C-115/02

Opinion of Advocate General Mischo delivered on 20 March 2003
Judgment of the Court (Sixth Chamber), 23 October 2003

EILEED

AR B KRB AR R AR H R A Mega™ s =+
NAF Z FRFEFT By 2 A0 Rk o

RETRZEFRGEMAS R ERRZMRASG > oI EBITRAEELE
MmaAREERR (FHFRBEEE) LAEEHAAZFI - RTBEEKBELY
Bt A EZRE > RENEYET B GE AMEH R = HHERE
EHRETESIMEMAMZ B RITHERE -+ 1458 dREZH
Sho REMMFZ RS AP AR EE > LBXZ B oyibik AR E
F o AR A ERBE N4k B b i@ & @45 3% (transit) /74 o
ME =T EZRE > HHAEM T > LB HARE R4 E (marketing)
mA M ITA TG iER B BRI 0 AMBET AT K
BRI a8 AT A > FTUUERE A dRE (%) MAFiodFx o

[ %#%1%]

3357 MRS R ( Cour De Cassation )
VBRI BRI B OB E A -
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(EaiE ™)
F A N S
2k FREAH G
e BE M2 EHRIRE D RIS IE - RATH B A 4RI R ey REEHE M -

- Sl
#0F O IREEIE

LA BRMZERRE OREERE - BRATA LA MR R REEHE

=47
D
BREBIA N —F AR F =T AEZRE » RIFMEsA A HiEE - A4
RENERE S BREABRGEDOERRET - BIREELA 0 B
o FEBEIREXCEE - RARETEABE LOBE mAEE
ey F L RRFIEE O GihdEE o Rmsb— & F RFRFME AR
B ERNFBZ R FARFEREROMBRF T ARG E HAER -

5

[RE52]

L SREBBAHZEOTGDABRRT SRR L EEZ B AR
IR T > HEBETAHRXTXADE GRE S RA?
2. BEATAHRT BN HRMENRE?

D

3European Union  Consolidated Versions of The Treaty on European Union and of The Treaty

Establishing The European Community, Official Journal C 321E of 29 December 2006.

36 Article 28: Quantitative restrictions on imports and all measures having equivalent effect shall be
prohibited between Member States.

7 Article 29: Quantitative restrictions on exports, and all measures having equivalent effect, shall be
prohibited between Member States.

38 Article 30: The provisions of Articles 28 and 29 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public morality, public policy or public
security; the protection of health and life of humans, animals or plants; the protection of national
treasures possessing artistic, historic or archaeological value; or the protection of industrial and
commercial property. Such prohibitions or restrictions shall not, however, constitute a means of
arbitrary discrimination or a disguised restriction on trade between Member States.

394



[ Fix5k]

W (GEBER) % X3k Commissionv. France™ — & 2 3512 4t K E 4+
TFAEEA > mMBRELSA ERERBEIEOE T EEAANKRBENZ A ER
EREZH 7B ELBRE 2 5 -

[32 &)

B 7% B (5 335 Ao Rl ) A% A A2 8 (Peugeot )~ & 45 % ( Citroén ) ~
%3 (Renault) 2 4% > M xR &R B B f£Bordeaux — HuEE M 85 bA H 3
BWAZEEBE ML b WAk & o o 4 24 Rioglass & Transremar ¥ 35 % 85 M4
- AERF R T AL E LT AR E - #4532 Bordeaux —
BERMER - SRR ENH —F AT RREFREER R SHEMR - KBRS
R E & B BN ik R4 Commission v. France— &35 ¥ » $ — B &7 A — B
BMEBNARELEMRES —CERNARHEMAELKARMALE &
RaMRE RS EMEMEMMAE 2 ITACERREGEHNE =+
ANtk R A7 REA S — B BB kM) @ Bk FB&R&E
TR A L EFRMNERRRBEGEOE =T A EALF LT FEA XA
Ve & 4735 RA R A AR FE

W4 % X FkCommission v. France— £ 2B A RAE PR AER > MR
LR ETRERBEGAE — T AGEERANERBENZAdRE  BEAEXIH L
Ty A E A BRAE Z 9k o BR#E$h K @ (Commission) RAZEEHAREE
AR BHARBBERZAGE > REEHE T+ EHRENREEE
BB ARBEERZHLEREMA - Hib AR ARERSNALAEG R

3¥Case C-23/99, [2000] ECR 1-7653.
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BAea#E Rt A gERr ke B8R REGROFE T \%YH
ZPPAERA -

KIRRAE > REGCAFRIZEHREBALATFERECENIT S
B e RBAKAENRS - Bt RIFILBEATREN G LE2ELA Gb—— K
BRAAG e BERZBEAH -

AIROCHEER P AIEY  REEHE T NERE=T4EHB M
Tk e B R e —EREE e BB N BE (transit) P2 mh A @m0 .

BN LA RRERAA — B BPEREEIEA FE = HIEF AT
ZHTHEFIHEMAERZ FREMLEHTHERE T A EZB - A&
oo sb— 9N BB TAREIEMERILEM A Z R AL BEE
MR o

BEREF  ZESDRFHMREREM Mk - Bk £ATHA
WAH LB BRARAZLCBERRAZIITLTE AR (BFE=1
B TR EMAEM) PR EH AR - 5K R KM P9 Mk bk
b o ARIFEM AR HB) 7k - AR T) R B rER AR ARE TR A — 12 A 3%
B Z b A B RAEBRBE N Z B ARA T 3 7 iRE > m B R R R %
ZHFERATHAAATZ 2 m RAERS Bt AREDSEH S
Z W35 LR (marketing) AR - 3% > Hloo kAT RIM —GERE
FBRED A e BEE RIS RAEMAHZTH EARE (marketing )
A RLERGHEAHREHEZBZE - MA > AW 0 BORIETER
—EBERE R BER KB EZ A - At ERENZ ST ARTE

*®Case C-350/97 Monsees [1999] ECR 1-2921 and Richardt and Les Accessoires Scientifiques.
1Case 16/74 Centrafarm [1974] ECR 1183, paragraph 8, Case 102/77 Hoffmann-La Roche [1978]
ECR 1139, paragraph 7, and Case C-349/95 Loendersloot [1997] ECR 1-6227, paragraph 22).
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MREZTEZBIN AR E e ER AR RLE O RERBEEL F
—FAMEZRE o

[+#41)

HARM 242 B Z AT 0 28 otk Ak %A% 3k B % F (in the course of trade )
ZEAER  ARIL—RAERRE Y ARSEBGAOE T F2adR
BER LBAFARKEAR B EA I RANFTERZI LA G
b AR S B > AT AR N EI R X HARE R R B EEA -
BRI AT B SRR FRds > RGN FE T B E =T AHB 8
Wit JFek e B e — kA & B B R (transit) PSR AEA -

- RMERAERAARENRZEHNREMAEFARIE - £— 8 &
GEBHZBEAREN > EAB LRI ABAETEXELTERE > ERER
SLEPR A A ZBENER P2 RS L ARERIEEBHEFER - FAEM
KA RS AR S L P 2 Bt M A BT > RIER 7458 F @A A
Bl FRAARERARMEARARIFEREH LB BREMYE S = HEER
MR R - A ERBRTAUER > ASFE- ST -
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7.1.3.

CLASS INTERNATIONAL BV v. COLGATE-PALMOLIVE
COMPANY and OTHERS.

Case C-405/03

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

European Court reports 2005 Page 1-08735

2005 ECJ CELEX LEXIS 512

September 29, 2003
October 18, 2005

EILEED

ANZE 75K B Class International $2 Smithkline Beecham & Beechham &

B f] 2 & %y - Class International =0 0 —sF A K —F HIF /N 3) S —
BT F 0 £ EAR3RA Aquafresh B4% @ ZR BN FHA RBEAZ A
J& % o Beechham 4 Eiki@ 403 B B TAE AR S » RIL®EH 2 ok
3o4% ; Class International & % Fr A AR F AR #H 2 o 3% T W@ 14 4% 35 91
75 4 B s IE/E & > B gk Class International %) 45 FHiEfRE L X B &Y
i % Beechham & B F KRB EHEE > BAZMREMWE S kKD
(imported) » ML A BEF - ZF AN =_00=_F2LA T wWBEHKIEL
1% » Class International &) /& F 2 B FIREMRIRAL L3F o & L3FRIEMRID
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B AEESFRBRAT—EA TL HMwA " AT ¥ AR E
Bl A B+ 2 B2 (original goods) > A EBHMARBIREEL L L2
12Ap R AR A B 4248 A (use of the trade mark ) » 3 AR E R4 > BREE
4% 8 A 2 A% (1) A (3)(b) & (3)(c) A & B A A& 4] 8 L& (1) A (2)(D) A (2)(c)
ZRBHAZZ TR ERHE > Hb b LR A5 M LB ERE L
TR S R TR R AES RH RS2 R AL F S A
CETEVESN TS FETEY EUYIEE TS EIF TR S
BEEA-BHEERAR (EAEANN) -

[ %% k4%k]

(Ergs A% A7)
% BAR(1)&(3)™
AR AR
1M EARER T AARZERAME B AARHZLBARERE
mAeR 5B FER -
(AEAT 48 Bl 7332 M AR 0 3048 A SR ob SRS AR K

62 *ET@%@ Fa VSR T i T 2 SRR 5 (the customs procedure of release for free circulation)FHFEER
ﬁ'f“ BYCE GRS Y. RN (customs status) ©

First Council Directive of 21 December 1988 to approximate the laws of the Member States
relating to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
% Article 5
Rights conferred by a trade mark
1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a) any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a
likelihood of confusion on the part of the public, which includes the likelihood of association
between the sign and the trade mark.

3. The following, inter alia, may be prohibited under paragraphsl and 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods, or putting them on the market or stocking them for these purposes under
that sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign on business papers and in advertising.
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(DYEAT 48 ] sk AL AR L SE M T AR » 3B4E A 7048 F] S FRAN T &0 SRS 0 Bk

RRER D R A X AR GAE AR AR I WA X -
SARIFEH —BAF —AZRE > FIATARKE L
(QFEBHRENELRE LR L

(O)RAEF &% ~ AT B BN 5 LA R A B o)™ ETFH b mAE

FA 25 A% 3 R A Z SRAR RS
() PAZARE M At o ;
(D2 % XM R E T AL 2R -

451"

k% T ¥

LN EHARECRAR EMCARE TSN RBZ AL RERT
PARAZ L HAE R X AEF]

(BB R AZ 4519170
% U5 (1)&2)

Article 7

Exhaustion of the rights conferred by a trade mark

1. The trade mark shall not entitle the proprietor to prohibit its use in relation to goods which have
been put on the market in the Community under that trade mark by the proprietor or with his
consent.

3%6Council Regulation (EC) No 40/94 of 20 December 1993 on the Community trade mark, OJ 1994 L

11, p.1.

%7 Article 9

Rights conferred by a Community trade mark

1. A Community trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a) any sign which is identical with the Community trade mark in relation to goods or services which
are identical with those for which the Community trade mark is registered;

(b) any sign where, because of its identity with or similarity to the Community trade mark and the
identity or similarity of the goods or services covered by the Community trade mark and the sign,
there exists a likelihood of confusion on the part of the public; the likelihood of confusion
includes the likelihood of association between the sign and the trade mark;

(c) any sign which is identical with or similar to the Community trade mark in relation to goods or
services which are not similar to those for which the Community trade mark is registered, where
the latter has a reputation in the Community and where use of that sign without due cause takes
unfair advantage of, or is detrimental to, the distinctive character or the repute of the Community
trade mark.

2. The following, inter alia, may be prohibited under paragraph 1:

400



£ B A8 A AR AT T 2 A A
(DEFEEBRRTERABABFIIMA - FRAMAFHBLERECER &2
FZARR BT HAEHR:
(EFMRE > AR ARIRBRARE  BEMEAYZH D RGHEIL L
2] 4% AR P SE AR B

(O)VfEfTAZFE - B A RE R HAZAE F) R A H i Bl B A2 RAZ &
B Z L REHAE R MERANREAERFZE S ATER
FLZEOHRILEIRAEZEABBZE -

CMEATAZE > HA L F R ERME LM EhAEAEIH SR HHR
ZOUEMX ARBARETAEE  MBEENERREIAERLARE
ERGAETRAEATR AT S R AL EAR M R B R
BEE -

QT FE (BHEERBRN) 3RS 1AL L2

QB BERZNELRECE

O)RZBEEREH B RL > BATIHRALB HMEE  RUZEER
R RS

CORFAZFHEDTH O H I

(ERZENHEXERRESE -

[(AEF2]

EEAEEAZITEZZY SHAEE I EERLT P RAEN AR F T
B AR AR TR L S R AR AR R EITAR?

[32 &)

(a) affixing the sign to the goods or to the packaging thereof;
(b) offering the goods, putting them on the market or stocking them for these purposes under that
sign, or offering or supplying services thereunder;
(c) importing or exporting the goods under that sign;
(d) using the sign on business papers and in advertising.
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AMAREART R LRA AR R A EH BB BRERF (the
international transit procedure ) 2% %R £ #£42 5 (the customs warehousing
procedure ) ¥ 5| EERAE 2 B A8 > BRAE I E R ARRBE AR R Al 5 B 45(3)(c)
Fi#% 2 0 (importing) 773 AN AEKRBASH EZ M2 B miEn » B
ERABATZ R L B B RBIHEHT > AREARA ERGER L
BN R E R SR B AR P I AR ZAT A -

AREE— LA BAREHRENE ChE(DZ LR LAGH
TE B AEREIZ Ty LRBAITA LR BB N AR > MAEIFEREE
PR MARAMT XWAZAEBZLHSARBENZE RT 5 LREST
Ao Bt REHREAREFC)IOTRZE AT HLAZENKEAT
3 LR B 6 M S5 ERAR AT B o 4 b SABEAT M AN 5 B
miiidE o HERCAT ARRB TSRS F ErdaBzaMezsrms
Al E A& - F—8AN A B BRAEMBKRITZEMAZAS (the customs
procedure of release for free circulation) ¥ JFERE 2 EMCEARE G2
F—HA7) ReRAE B AR BN B E AR T P SR
BEERAYH > AN B ERAE L GM A% R R B
frz Ay > RERSEMMTRER L tbH EBRM 6 - LI BRERSF F
ZEHBFTAABREERE - L ARAAHBEINRBIZE =R &
s RAARE  BEHAMERTZIEY—H  BFHFoLREEH
WA s BB AN~ SRR EREBEY IR FAHLAE BR
WBZARRE o

75 B 4 (customs status )

RIFEREZ B EEZIRAT s —HEMRBLENS HHeRT
— T8 HEHERAEXRERER > A BFEMAN T AR RERKITZE
MAEF | N TREXEGHAHES 5 EEZFHo02F - MA >
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b— T@REMEEXRERER | THZE - TR > #HARHI| R
BOMAMTEERARYAT Ao dRBMBAT (X BHEAF ™AL £
HARMT G P RE - A/EL—EFEZXA > AZHE LK EHI 28
ITHEIFRBEREANFEZMEG)COBRZIEDITS - Bk L& &K
B EALREHZ A E L o BATNL—ITAHAERGHBAZHA R
HARMAN aRT G EREZMHBRERTFIE -

R BRA BRMAZRHRZY BRI RERT T RABW AR
Fyw SMRRALETRLIRRIAHEARZEMZHETS - &
B EeRbl REPLENERZEQOERRNFEEEZHZTE BA

EHTREHREEEZ AL TR TH AR N/THZHE

RRA > ARSI BERFREMEHEF T RME RS Rkt
0o R TAERA L ERZNRGELNYZIEN - FTESREFBR
MR Z c ZEDMREBEZHYRKELF BN > A HEHAZIRK
BMAERTIHER B XEMEREFHE > Bk AREALREREL
Z o ofegA—FEmms > HHHERYRPELNYLARGH RATH K
B35 £ B RIRE - R AR AARFE AR R R E BAR(DERAT A X PR
CHEE > MAREEOAREE AT FARBZZOERZAE
REARFBEL  ZHERZORYE (H8) TANRFEERLFEDESR
2 HEFERBRZATA > Bk AR ATRE LR E AZMEOG)(b) ML
Z oMb sb— T AREFREKMT G L ERINBITRME | LAKERE
R AZEH > MAAEERREOARBEAT FTEOHBEP o IERE - M
B BAAHMAMEAEZ LB SHARE TS PREREEHEZIMANR

WA REEZEFIL—BRREZHL (BEL) FEK (LARE)
B AN T RBE XA » 25 BT — 8 S H 12T A X MABR
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i gPREBXA ABHERATEHEZYE B EXHTEL—Z L
HE

RECAHMBEFTEI G AR EAZIZLEZAIRAZ R SHZ
THATMANRBE TS L8, R T EHIRERGERYIETL AT A
ULz ETg LRG> Bib o HEEAHZFREZ EE -

[347]

ARDAERA BRI BERTF P RAEFHEHES T B4R
AT R LEZHRIBMEAORGEMZIHETH - #Hk » BONER
Fl R AL R ARBERENE ZHEG) ()P Ea (importing) 77
BREANERBENGEZ Rz BEYMED > HILERARITEZH SEHL A
HRBZHEH T BREARANEREZEZH ARSI EERA G
BERE FPIANRBZITA - MPLTRE > REHRENE Z4EOG)(D)
ERBINHERANZATE AAZRDTATHRELEEZNLE T E
AT GARBENITHZIBE A - EERELNE > 2L %R EEESR
HRBELFE B AIHEHAZRENGRTY LABZ XML LR
T FRHEHALREZ LS BEXZHEZHRGELALRE
HRGE BRI L ERIE 0 B AR ARBEHARE A F AR
P RA X H A CHBE - R BARME ATARIEER] F A 445KQ)(b) M 1k
Z ¥ B IR e E AMARA R AR EAZIHRZZEH LMEER
BRZITALRAEATRMAE L IRIEAREARERA LA B FEY
KZzBwmZHE (REEZY) LASEZHBAANKRBETIZNA -

AR BHXBAT IS RB ARG ZATAH MREAHZRERGESH
Al RA MZH AT A - AFRKL—EITADOH "0 ) Mk
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7.1.4.
MONTEX HOLDINGS LTD v. DIESEL SPA

Case C-281/05

COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

European Court reports 2006 Page 1-10881

2006 ECJ CELEX LEXIS 652

July 13, 2005
November 09, 2006

[ZF#HZ]

Diesel N8 Z BN ER T ARE  AENGAMETHFZ L
B £ :E — it B 7 Montex 3] Mi%3_A & Diesel £ERFAHEA Z R T
BB HARZ DS > A A EE B YR B A o Diesel X ZHARAR R
3R ZA%E o Montex 8] tAd 0 F R LEIR MM AER  BIERBER
TR BT —& T A Lobau %R AT4e 9 » Montex #f:%4n g %k
SFR¥ » ™ Diesel Rl ¥ %2 L B2 XA -

.x\
GEr

v TR TR I H) i Montex B3R » Montex H sbé) & B B 48 & 50k R
w"A LW RSGERNFE K&K N XY E — 4% &K= (preliminary
ruling ) o« BRMETR R A > B AR R ZAGDARC)ZIRE » EEESR
BREARA LG AU BREBRY  BRXBATAZIIELARGS
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GO EVRER (KReER) NI T4 THAARERLY

B2 BRANZLZBRNBE P2 RHEY R EERREITRZS —

FEBR - ¥ @ BRI L MM RN ELRE AR

REREH—BEEMNEZRE (EmARBEZATHN) RF=H  FL

FHRMARERANSFRELEHF IR EREZABEM I T XML E
% LFRARR -

[ %#%1%]

(B A% 2 A1)

% ZAR(D&3)

A% 4

LEM AR R T A E AR R R - MIRATA AR S LARERE
MmAeR B FER -

(AfEAT 48 Bl >332 M AR » 3b4E A SR Jb SRS AR K
(DYAEAT A8 ) S AN %3 M R4S » 36 4% A 7048 1) kAR T & SRF - BLi%
BN FRA L E AR ORISR HAE IR -

SARFEHE —BRFE _BZHRE > FIATARKEL

¥ First Council Directive of 21 December 1988 to approximate the laws of the Member States relating
to trade marks (89/104/EEC), OJ L 40, 11.2.1989, P.1.
% Article 5
Rights conferred by a trade mark
1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor
shall be entitled to prevent all third parties not having his consent from using in the course of
trade:

(a) any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is registered;

(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a
likelihood of confusion on the part of the public, which includes the likelihood of association
between the sign and the trade mark.

3. The following, inter alia, may be prohibited under paragraphsl and 2:

(a) affixing the sign to the goods or to the packaging thereof;

(b) offering the goods, or putting them on the market or stocking them for these purposes under
that sign, or offering or supplying services thereunder;

(c) importing or exporting the goods under the sign;

(d) using the sign on business papers and in advertising.
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(R RMENELL LR L

(D)ARAE T o ~ SHAF T 0 EXT 35 ERIE ~ S A bik B 69 M BT A7 8 oh M fE
FA 32 AR 3K 2 A 2 R A AR P

(CO)LAZAR M AT RO s

()27 ¥ X R & F 12 R AR -

[(AEF2]

EMERERAEAEN S  W—RELFT B ERENEEAE AL
(DR TR AHEEZHE MBI T FRE -

[32 &)

AEZAFERMARNEBRAIIIIBRERF T - FHMIPEF > K
WANRBETIH L2 RE - RABMZH FELBa b AERB (A
BRBEeAR) febhEmELMA g Bl R A RS JEEK
B G2 3 sh R IE 7) B — kA E 2 ] 0 BT g A R N BRBE AR K
KA AR o Bk #x REAMRRE T EHEET -

EA—F & RARTE A REL  E—RBeERANAEEREM
@@%f&%@%%@&&%%ﬂ%ﬁﬁ%%%%%%ﬂz%ﬁ%m°ﬁ
H » KA Class International’ > — £ 735 th » MH BAZZ JEERA &R 7
B EEYRREHRTFE ARG EIRTEZBREAHRBAZM
Al RIFHZA R L BB ELAYL AT RZH R ARBT I LERR
SRl o Bk RBLLAFR LM RERALEZ BB RN BINEE

370Case C383/98 Polo v Lauren 2000 ECR 12519.
Case C115/02 Rioglass and Transremar 2003 ECR 112705.
32Case C405/03 Class International 2005 ECR 18735.
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FEAZZEMLREHRBERTIG ERELE > AEEAFTTEILEX -

HR o Z Gk R ERN I ANEREATFREZ 2R (an
associated state ) #ufx > I RAEFEZ BV R AHKRER & - Bk HERAEK
BAZF—EABSLEAFRBETERT S -

wE o BEABARKEAEZCEYER B AEFZRAMKYE
B TR E G HARM — BB LA AT R 2 E o
ARBAHL—EREREIR > RAZH SBAR B ST EERREHAR
Mzt fiith RAFKBRMZ B EA—KBEER > A
ZEE R HZARREEERE  Z AWM ARE R L E BB AR
R g G 77 RN BERF TR RAEZRMWAREE AR
BmeReTREBERTIHABF S THEABRERANZIZATRAEAR
HREZ - itz s BEAwE T Bt HARPERFHEERTE

o MU I & B o
[:47]

REDLERABIF RS ERFREIMNERYNEWAEREARAT A
FURZREREFDERERLZEANE AL AQG) R T AAZHE AN EE
IFHM Lz B2 AR E—aF &Rk

BRM AR A R AR E R B ARG ZME  EAFEL M
HARAEZHEDHREBRT > BRI FEZATHZXELRET R
g ENBRER (REGER) Nxhiph 7R EARELHEZ
BRARNZLZBEANBEYZRZH AR EE R AEZTEZIT — €8

=
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BARHR T, RELFEMIBHELE KRB CERAMERAN S
— G ERZBEIBERFFPRBALZLHESE GREZIRE > @R
B2 BB ZHAH b L X HARA REARE - TR H ek ey
EEEEEL L AR -
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N EE

R ERZRS ARG (RAEBHGEY) F_T k- F=1
MR E =T EAM B S A GRBOBR - R GIALE T 5 BAZS
oo BB L BREREBENGAR - T4 > BRay A BRE - mAEL
Boy BRAEE G ABR - Bay BB EHIR  EFR T AR MES 0 &
RAAHS B HR S A - ZEHE - AnBRBEF—ERE > &8
BAntRA R A ES > HloB —HAEERFFEHN - £ERAFH
Ao BRBRITRBUERRA  RLER ARG BMME TR FEME
HERX AT LA GRBOES  LAREEZ LR T o B e
W AR LBAREKBAFRFARAGTERGH BN (F=F N
%) AR RERHBENESHE OB E G R (Bt tk); 2w b
R B EMATL B RRBEASIS

A aERERY > AT FHRBITER - & - BABZEA
BE > ABRAHSZEGM G Bd R EH RN ATHEABR

AYHSONFERR - FIAREHEATHER > RARFEHRED M
o AHSEATLERE T LRME - 25wk BRARE G E R
FEEH e — AR RARER > MRS B L 8 BRE - AR
— MR BRBRALREIREHNARBR TR S EHARE A JE Lo (738
T RATMREREFCRARLTARY FRAF LA RE LAE 24
R P ERCRRRAE Pl T —BRERESEA—CTER 2H
B 83 2 BB AR ko b R BB AARER ? M — g BREH
BEAFTER  ATARRERA? KT EAREZGER  REAH
RAER ? AR e BB B EZHEN 0 BREE A AR A JE A LR 4B T R
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MR TARER 0 LB RS ARz B

HN R eI AR ERB e R R Ea ) — R e AR
o BRiMl ikt The Polo/Lauren Company LP v. PT. Dwidua Langgeng
Pratama International Freight Forwarders® ' — £ #30 % > BT LA &
MBZEREMN  mEFERHAREAMBARMER X RIE - Bk f£—
ZNZZIEREE T X RHERER ERTA BREAZIEHR  AIHE
HEATT FF4naf 2 o

ER RSN RERRE F RABMBEES T AR AR
RLEZB DL BHENRZEMIHEITA - KRR L ZHTIHR
HHEEZNRBKELFE RN AHRBRAIRBAN G RTIE LREAZ X
B kAT RUMBHEALRER L B2 EEZHREELR
HLREFRZATBARBTH LB RFE > B HRHEAREHZERNF
BAEDEPEA Z e TR E - B AR ATAREE R $ 2443)(b)
iy 2k 27

H LR E R AR > A RBE T TARFABRMEL © fllod —HEEH
oy EB KRR AN REARCBERRE  BROEAZRAALLE
N EEEEARREN > EREHEMAMESMEAKRBR T > AIH
BHARTTURZLEGHEY A RBRATEES AT EGEE—BIR
o FABEI QB RETE T ? ARKRE P HARE A BEiEA
BIRBE TSI HREARTAARE?EmE SR EHREZI S
CEARBAEHABLN > BLXRELEZH R > BILEA BRERL
Z @R B ARRENZHBER > TRNBAREA  EREHKEA

3=k 22 HOKEFZR 2] 7.1.2..0 /158 -
Sk 22 HOKEFZR 2] 7112158 -
3=k 22 HOKEZR 2] 7.1.3..2 /158 -
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TiGREMA LR BHNEHEMLEFTUE - B EH B RE
ABBEXHTHLERE  TEETEARLEIEREAKRBETHN > G
BEATHFLHERARLHEEERERBERRA > LFBN T HRE
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(=) £#I5#
8.1.4%
8.1.1. Herkunftshinweisende Formgestaltung von Schreibgeriten
(2003)
8.2.%F Bl Rk
82.1. B=—F RAEG)MFH 1 5%(2004)
822 Hh¥ikREZ&&F % 5 3£(2000)

(=) &
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A AR ER B R ESF AR R ARM B XREHE =R E6 - &
FRARFTBERMEZES -

BRBERERF 2% HXMPHEBRERZERES  FUAHRZE
BAREBRFEFGFFLN S ToAEE  TAEAHRZ /BRI E - ok
ZERZER > ERBEALAZLHRZIES L BofTHERA > ARERMN
£ZE - A ALLRATENE
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8.1.1.
HERKUNFTSHINWEISENDE FORMGESTALTUNG VON
SCHREIBGERATEN

BGH, Urt. v. 5.12.2002 - IZR 91/00 (Frankfurt a.M.)

GRUR 2003, 332 — Abschlussstiick

[ZFE#H2]

ARZBHEEHERN BRI REN - REL EH L0 FRIF R
wHed D7 AFEHH S BANO FREMIERA —EILBEAETYE
MR AN EERS L REMAERXERATI B LT MER LM E
MBER REDAHRLEH X ARMERLAE TR MR EZHAE
ARFZE Ak S ERAREREDNFRKBERMRF LEHTA
Z AT o $bobh 0 RETARFE R B F By bk w4 X iRk L R R AR
HFRM  RAREX D A 2B LI HEHBERLSEIRFFE

(eine hohe wettbewerbliche Eigenart ) > m#k %4 B A 4 #8945 R4 D7
77 (A BA) R ERBMERARRA > L EILEERRE 2455

o

_H%-

[ 48 A B 4% ]

Nr. 397 02 632 Nr. 398 70 850

Akz.: 397 02 6323 Az.: 398 70 850,916




a) TY-200SB:

e, L s —

b) CH-211SB:

d) TY-108SS:

e) TY-106SS:

£) TY-101SS:

[ %4 k4]

(F5 B R EE Bk E0)
EEERH L ARFLAENHKFERERBBZATAHE > 1FF KL

VAT B LEEIEIBE o

i

N
<ok

76Gesetz gegen den unlauteren Wettbewerb(UWG) » ZEE A (FEEFA 1F7EA — O OPU4E-E H /L HE
EIE » AP = O O =AFFTif - 95 |HEEEME - BB H LGRS ERE -

§1 UWG aF: Wer im geschiftlichen Verkehr zu Zwecken des Wettbewerbs Handlungen vornimmt,
die gegen die guten Sitten verstoB3en, kann auf Unterlassung und Schadenersatz in Anspruch
genommen werden.
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(12 B B A% R AR R 2 AR 355770

#+mg’”

BRERAMAZRRAM  FREEFEHS S FRBTHM

(1) RENERTBIFHEREZEZIRAEA ZAZHLEAME -

Q) FEHREAMARE  FEAZLAER JBRFERA T -
148 ) 7 3% B A% ZAEATAR - B 45 AR K X oo R LA B AR AT &
BHHE
2. B 48 B Sk AL A B AR ZAR ™ B 0 B X 8 o SRS AR ) S AL
BENFHEEARAZE  QEATHIBRTRLHAZAELHE
ZJE &K
3.48 ) kLA % AR ZAATAR - BLAT R B 2 ob SRFS R FRAL L AR
FrhkEH  WIARBENERAFAFRALIBRTFEBETEFdX
ERRAHZA R LIS REREARNTFHERBES -

[RE52]

l. HEFRIEABRNVERARATCLERAR LAV ERARELZZIRAZ
JE 9
HERTERFERF X AMBEEIFIRMREIREG KM

Germany Law on the Protection of Trade Marks and Other Signs.
Sec. 14.
(1)The acquisition of trade mark protection pursuant to Section 4 shall confer on the proprietor of
the trade mark exclusive rights therein.
(2) Third parties shall be prohibited from using in the course of trade, without the consent of the
proprietor of the trade mark,
1.any sign which is identical with the trade mark in relation to goods or services which are
identical with those for which the trade mark is protected;
2.any sign where, because of its identity with, or similarity to, the trade mark and the identity or
similarity of the goods or services covered by the trade mark and the sign, there exists a
likelihood of confusion on the part of the public, including the likelihood of association
between the sign and the trade mark; or,
3.any sign which is identical with or similar to the trade mark in relation to goods or services
which are not similar to those for which the trade mark is protected; where the trade mark has
a reputation in the Federal Republic of Germany and where the use of that sign without due
cause takes unfair advantage of, or is detrimental to, the distinctive character or the repute of

such trade mark.
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[ Fix5k]

BRERABRED X AR EBLARTHERAMBREZHIZA L
AR RbaL ERAEEREMFE RBERERIFZLRETAZE
T o b REDPRBARERFH ILERHKE ERMKFELZ R RAES
K BAREZ D 2728 H a2z HHMBARESEZRFSFY (cine
hohe wettbewerbliche Eigenart) > M5B A 4 a9 RE D7 4 %)
(FHEA)HLZEEZHEMERIIRRF T H I IRER S 24575 F% -

[:2 &)

AFMBRREZFLK -

SHEAK AN AR @ R R R AR
R BA ALK o REHILXRRM LR E & &HER o &S ERREZ
BEFRT @ FRALMEETH LR LN ERTEXITAHLFERR
% B W AR2AZF MELE H L -

LESFRAED R ERAWEZ FIB I R EAF— SLAAR SRR AL AE A B 8L
B A2k b2 3E R 2 B AR A SR » AR Sb— LRI R4 RIR AR o

(a)— b2 LR R — LM AR R T RA L ZILBH R E
PHRATHEMARFEZH BRI ZAEF S SHERBEE - ARIFERN
RIRZ AR R BB AR ERE BE]) (BB MAREE +wik$ =8
FUREE) IR HRIACM T R BHFAHRZ AR MAREIE - Bt
PR ZATEERPNETARESE  ARRARRMEZIEIEZARIITA
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B Bt Bpiik 5 AR X AR AR —2Hd bt ZH4E R HHE
HMANBARSD R EZ A BZERAERE > B2ER ERERAZHE M RIFHRE
1380,

(b)) AR LZAIEIEZ EMHWKET IR MM L RRETUR
Rt iE I RBEERET R H | - M ERCAMES
WM F—FBERMLFFAZIRLE - sb— LHRIEHERELSE -

GERAATHEMRRATZIRAR > BOANB MRS fot) ~ FEEN
W BRI T B E 2 A ke o b R A FER  — &
RHOBEREURHATRAEA > meFLERN MR -EF  F
MHEHELERGK — a2 IR b2 B MR L B R - Bk >
I KRR LR e R R R Ak T30l
BER A BA RBRETERS SR A e A BA RREMZAE
oo Rk —FARFBZEAZ IRV KA ERZG IR E M Ao THEA L
BATHE R ZEFAREN A HEUER T > AARMEMLEEERE —
B —FEERE M RHEH— B BRI R G d— X
FEAEBREERREL  MARZIEER A ERER LG - B P
ff —FEZFRE BRI - BRAEY DA BMRBIEE > RH5BT
e —HOLXIAWENERRE T EAETEELERAL  mBLREH
B R LR RPN ENEEHWEERZ R
2. FRIRA IR EMER T WA E B LA E A AT AR AR A 2R
E R o —Fho bR e it #4435 o

3B ERPEEEMAR BT uEEX FRBHR L RER > 2F R

¥0FEuGH, GRUR 2003, 55 = WRP 2002, 1415 [1419 Rdnrn. 51ff.] = MarkenR 2002, 394 - Arsenal
Football Club plc; vgl. weiter BGH, GRUR 2002, 809 [811] = NJW-RR 2002, 1617 L = WRP 2002,
982 - FRUHSTUCKS-DRINK I, m.w. Nachw.
BBGH, GRUR 2000, 506 [508] = NJW-RR 2000, 856 = WRP 2000, 535 - ATTACHE/TISSERAND;
GRUR 2002, 812 [813] = NJW-RR 2002, 1617 L = WRP 2002, 985 - FRUHSTUCKS-DRINK II.
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BMARERAZEZ PG LB EEETZIAMARL - Hib £RFEE
2 W EMAFA — BB 55 R AR Z LA R S Z A B R
EMRZARBAN Rk —BEARED LI EUMTEE - BRHIREZ
AR AN > R BR L AR 2B B AR A Koo AP0 T BRZ AR
BAEBRZAZBAEBEF > mBTFKREER MERA - ME > BT
REZEHLFZLZH B WHRAREKA LB RAZEFE LK -

ZHFFERABR EEERRL RS RRMAELIETR L2 umi
EERD o f£bH B £ LBABGRN RS LB 604 AU K b2 g2 ep
FRFIEMM > mBEL R EARRETHEZILE  MAF T %R
HERFEBEZAE (Pl AL _mREAXEARBARYR) - —F &R
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ASTRA/ESTRA-PUREN; GRUR 2002, 1067 [1068] = WRP 2002, 1152 - DKV/OKY). Diese
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NJW-RR 2000, 1485 = WRP 2000, 631 - MAG-LITE.
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#BGH, GRUR 2001, 251 [253] = NJW-RR 2001, 405 = WRP 2001, 153 - Messerkennzeichnung;
GRUR 2001, 443 [444] = NJW-RR 2001, 824 = WRP 2001, 534 - Viennetta, jew. m.w. Nachw.
BGH, GRUR 2002, 629 [632] = NJW-RR 2002, 1261 = WRP 2002, 1058 - Blendsegel, m.w.
Nachw.
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