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21 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition, West, a
Thomson Business, Volume 3, page 23-27~23-32, 4.Edition (2004).

22 FHREZE MR £ Mastercrafters Clock & Radio Co. v. Vacheron & Constantin-Le
Coultre Watches Z& (221 F.2d 464(2d Cir 1955) ) » 3% ZE ZEEE REAT + 1995 FZ=H -
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FEEIER " Atmos | B - fi Vacheron A ELEHVEE 2 HEH  SFSMEE > M6fE
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AATPRAERUE BRI A BB ERRERE - B (b) HZIER - BRIET R
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2 US Trademark Act of 1946, as Amended.
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%0 paul Lange, Marken- und Kennzeichenrecht, Verlag C.H.Beck, 2006, S.497f..
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31 Karl-Henz Fezer, Markenrecht, Miinchen: Beck, 2001, §14 Rdn.463.

% Ingerl/Rohnke, Markengesetz — Gesetz iiber den Schutz von Marken und sonstigen
Kennzeichen, C.H.Beck: Minchen, 1998, §14 Rdn.107.

% Ingerl/Rohnke, a.a.0., §14 Rdn.108.

% Fezer, a.a.0., §14 Rdn.465.

% Schultz (hrsg.), Kommentar zum Markenrecht, Heidelberg: Verl. Recht und Wirtschaft,
2002, S.299.

% Ingerl/Rohnke, a.a.0., §14 Rdn.109. BGH, Urt. v. 10.2.1987 - KZR 43/85, GRUR
1987, 438, 440 — Handtuchspender; BGH, Urt. v. 10.4.1956 - Aktz.: | ZR 165/54, GRUR
1957, 84, 86 — Einbrandflasche.
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a. ManZ %4 (Anbieten)

%7 sach, Ausnahmen vom markenrechtlichen Erschépfungsgrundsatz im Europaischen
Recht, Europaisches Wirtschafts- & Steuerrecht 1994, 335.

% BGH, Urt. v. 17. 11. 1983, | ZR 168/81, GRUR 1984, 352 - Ceramix.

% EuGH, Urt. v. 23. 5. 1978, Rs. 102/77, Slg. 1978, 1139 - Hoffmann La
Roche/Centrafarm.

% Marx, Deutsches und européisches Markenrecht: Handbuch fiir die Praxis,
Luchterhand: Neuwied; Kriftel; Berlin, 1997, S.92.
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Article 4
Conflicting Marks

(1) [Conflicting Marks]

(@ A mark shall be deemed to be in conflict with a well-known mark where that
mark, or an essential part thereof, constitutes a reproduction, an imitation, a
translation, or a transliteration, liable to create confusion, of the well-known mark, if
the mark, or an essential part thereof, is used, is the subject of an application for
registration, or is registered, in respect of goods and/or services which are identical or
similar to the goods and/or services to which the well-known mark applies.

(b) Irrespective of the goods and/or services for which a mark is used, is the subject
of an application for registration, or is registered, that mark shall be deemed to be in
conflict with a well-known mark where the mark, or an essential part thereof,
constitutes a reproduction, an imitation, a translation, or a transliteration of the
well-known mark, and where at least one of the following conditions is fulfilled:

(i)the use of that mark would indicate a connection between the goods and/or services
for which the mark is used, is the subject of an application for registration, or is
registered, and the owner of the well-known mark, and would be likely to damage his
interests;

(if)the use of that mark is likely to impair or dilute in an unfair manner the distinctive
character of the well-known mark;

(iii)the use of that mark would take unfair advantage of the distinctive character of the
well-known mark.

(c) Notwithstanding  Article 2(3)(a)(iii), for the purpose of applying
paragraph (1)(b)(ii) and (iii), a Member State may require that the well-known mark
be well known by the public at large.

(d) Notwithstanding paragraphs (2) to (4), a Member State shall not be required to
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apply:

(i) paragraph (1)(a) to determine whether a mark is in conflict with a well-known
mark, if the mark was used or registered, or an application for its registration was
filed, in or in respect of the Member State, in respect of goods and/or services which
are identical or similar to the goods and/or services to which the well-known mark
applies, before the well-known mark became well known in the Member State;

(i1) paragraph (1)(b) to determine whether a mark is in conflict with a well-known
mark, to the extent that the mark was used, was the subject of an application for
registration, or was registered, in or in respect of the Member State, for particular
goods and/or services, before the well-known mark became well known in the
Member State;

except where the mark has been used or registered, or the application for its
registration has been filed, in bad faith.

(2) [Opposition Procedures] If the applicable law allows third parties to oppose
the registration of a mark, a conflict with a well-known mark under paragraph (1)(a)
shall constitute a ground for opposition.

(3) [Invalidation Procedures]

(@ The owner of a well-known mark shall be entitled to request, during a period
which shall not be less than five years beginning from the date on which the fact of
registration was made known to the public by the Office, the invalidation, by a
decision of the competent authority, of the registration of a mark which is in conflict
with the well-known mark.

(b) If the registration of a mark may be invalidated by a competent authority on its
own initiative, a conflict with a well-known mark shall, during a period which shall
not be less than five years beginning from the date on which the fact of registration
was made known to the public by the Office, be a ground for such invalidation.

(4) [Prohibition of Use] The owner of a well-known mark shall be entitled to
request the prohibition, by a decision of the competent authority, of the use of a mark
which is in conflict with the well-known mark. Such request shall be admissible for
a period which shall not be less than five years beginning from the time the owner of
the well-known mark had knowledge of the use of the conflicting mark.

(5) [No Time Limit in Case of Registration or Use in Bad Faith]
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(a) Notwithstanding paragraph (3), a Member State may not prescribe any time limit
for requesting the invalidation of the registration of a mark which is in conflict with a
well-known mark if the conflicting mark was registered in bad faith.

(b) Notwithstanding paragraph (4), a Member State may not prescribe any time limit
for requesting the prohibition of the use of a mark which is in conflict with a
well-known mark if the conflicting mark was used in bad faith.

(c) In determining bad faith for the purposes of this paragraph, the competent
authority shall take into consideration whether the person who obtained the
registration of or used the mark which is in conflict with a well-known mark had, at
the time when the mark was used or registered, or the application for its registration
was filed, knowledge of, or reason to know of, the well-known mark.

(6) [No Time Limit in Case of Registration Without Use]

Notwithstanding paragraph (3), a Member State may not prescribe any time limit for
requesting the invalidation of the registration of a mark which is in conflict with a
well-known mark, if that mark was registered, but never used.
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Article 5
Conflicting Business Identifiers

(1) [Conflicting Business Identifiers]

(@ A business identifier shall be deemed to be in conflict with a well-known mark
where that business identifier, or an essential part thereof, constitutes a reproduction,
an imitation, a translation, or a transliteration of the well-known mark, and where at
least one of the following conditions is fulfilled:

(i) the use of the business identifier would indicate a connection between the business
for which it is used and the owner of the well-known mark, and would be likely to
damage his interests;

(i) the use of the business identifier is likely to impair or dilute in an unfair manner
the distinctive character of the well-known mark;

(iii) the use of the business identifier would take unfair advantage of the distinctive
character of the well-known mark.

(b) Notwithstanding Article 2(3)(iii), for the purposes of applying paragraph (1)(a)(ii)

and (iii), a Member State may require that the well-known mark be well known to the
public at large.
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(c) A Member State shall not be required to apply subparagraph (a) to determine
whether a business identifier is in conflict with a well-known mark, if that business
identifier was used or registered, or an application for its registration was filed, in or
in respect of the Member State, before the well-known mark became well known in or
in respect of the Member State, except where the business identifier was used or
registered, or the application for its registration was filed, in bad faith.

(2) [Prohibition of Use]

The owner of a well-known mark shall be entitled to request the prohibition, by a
decision of the competent authority, of the use of a business identifier which is in
conflict with the well-known mark. Such request shall be admissible for a period
which shall not be less than five years beginning from the time the owner of the
well-known mark had knowledge of the use of the conflicting business identifier.

(3) [No Time Limit in Case of Registration or Use in Bad Faith]

(@) Notwithstanding paragraph (2), a Member State may not prescribe any time limit
for requesting the prohibition of the use of a business identifier which is in conflict
with a well-known mark if the conflicting business identifier was used in bad faith.

(b) In determining bad faith for the purposes of this paragraph, the competent
authority shall consider whether the person who obtained the registration of or used
the business identifier which is in conflict with a well-known mark had, at the time
when the business identifier was used or registered, or the application for its
registration was filed, knowledge of, or reason to know of, the well-known mark.
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Article 6
Use of a Sign on the Internet, Infringement of Rights and Acts of Unfair Competition

Use of a sign on the Internet, including forms of use that are made possible by
technological advances, shall be taken into consideration for determining whether a
right under the applicable law of a Member State has been infringed, or whether the
use amounts to an act of unfair competition under the law of that Member State, only
if that use constitutes use of the sign on the Internet in that Member State.
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Article 9
Use Prior to Notification of Infringement

If the use of a sign on the Internet in a Member State is alleged to infringe a right in
that Member State, the user of that sign shall not be held liable for such infringement
prior to receiving a notification of infringement, if:

(i) the user owns a right in the sign in another Member State or uses the sign with
the consent of the owner of such a right, or is permitted to use the sign, in the manner
in which it is being used on the Internet, under the law of another Member State to
which the user has a close connection;

(i) any acquisition of a right in the sign, and any use of the sign, has not been in bad
faith; and

(iii) the user has provided, in conjunction with the use of the sign on the Internet,
information reasonably sufficient to contact him by mail, e-mail or telefacsimile.
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Article 10
Use After Notification of Infringement

If the user referred to in Article 9 has received a notification that his use infringes
another right, he shall not be held liable if he

(i) indicates to the person sending the notification that he owns a right in the sign in
another Member State, or uses the sign with the consent of the owner of such a right,
or that he is permitted to use the sign, in the manner in which it is being used on the
Internet, under the law of another Member State to which he has a close connection;

(ii) gives relevant details of that right or permitted use; and

(iii) expeditiously takes reasonable measures which are effective to avoid a
commercial effect in the Member State referred to in the notification, or to avoid
infringement of the right referred to in the notification.
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Article 14
Limitations of Use of a Sign on the Internet

(1) Indetermining remedies, the competent authority shall take into account
limitations of use by imposing reasonable measures designed:

(i) toavoid a commercial effect in the Member State, or
(i) to avoid infringement of the right or to avoid the act of unfair competition.
(2) The measures referred to in paragraph (1) may include, inter alia:

(@) aclear and unambiguous statement in conjunction with the use of the sign on the
Internet, to the effect that the user has no relationship with the owner of the infringed
right or the person affected by the act of unfair competition, written in the language or
in the languages used in conjunction with the use of the sign on the Internet, and any
other language indicated by the competent authority;

(b) aclear and unambiguous statement in conjunction with the use of the sign on the
Internet to the effect that the user does not intend to deliver the goods or services
offered to customers located in a particular Member State, written in the language or
in the languages used in conjunction with the use of the sign on the Internet, and any
other language indicated by the competent authority;

(c) an obligation to inquire, before the delivery of the goods or services, whether
customers are located in that Member State, and to refuse delivery to customers who
have indicated that they are located in that Member State;

(d) gateway web pages.
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TRIPS

Article 16 Rights Conferred

1. The owner of a registered trademark shall have the exclusive right to prevent all
third parties not having the owner's consent from using in the course of trade identical
or similar signs for goods or services which are identical or similar to those in respect
of which the trademark is registered where such use would result in a likelihood of
confusion. In case of the use of an identical sign for identical goods or services, a
likelihood of confusion shall be presumed. The rights described above shall not
prejudice any existing prior rights, nor shall they affect the possibility of Members
making rights available on the basis of use.

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to
services. In determining whether a trademark is well-known, Members shall take
account of the knowledge of the trademark in the relevant sector of the public,
including knowledge in the Member concerned which has been obtained as a result of
the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods
or services which are not similar to those in respect of which a trademark is registered,
provided that use of that trademark in relation to those goods or services would
indicate a connection between those goods or services and the owner of the registered
trademark and provided that the interests of the owner of the registered trademark are
likely to be damaged by such use.
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Article 44 Injunctions

1. The judicial authorities shall have the authority to order a party to desist from an
infringement, inter alia to prevent the entry into the channels of commerce in their
jurisdiction of imported goods that involve the infringement of an intellectual
property right, immediately after customs clearance of such goods. Members are not
obliged to accord such authority in respect of protected subject matter acquired or
ordered by a person prior to knowing or having reasonable grounds to know that
dealing in such subject matter would entail the infringement of an intellectual
property right.

2. Notwithstanding the other provisions of this Part and provided that the provisions
of Part Il specifically addressing use by governments, or by third parties authorized by
a government, without the authorization of the right holder are complied with,
Members may limit the remedies available against such use to payment of
remuneration in accordance with subparagraph (h) of Article 31. In other cases, the
remedies under this Part shall apply or, where these remedies are inconsistent with a
Member's law, declaratory judgments and adequate compensation shall be available.
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Article 45 Damages

1. The judicial authorities shall have the authority to order the infringer to pay the
right holder damages adequate to compensate for the injury the right holder has
suffered because of an infringement of that person's intellectual property right by an
infringer who knowingly, or with reasonable grounds to know, engaged in infringing
activity.

2.The judicial authorities shall also have the authority to order the infringer to pay the
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right holder expenses, which may include appropriate attorney's fees. In appropriate
cases, Members may authorize the judicial authorities to order recovery of profits
and/or payment of pre-established damages even where the infringer did not
knowingly, or with reasonable grounds to know, engage in infringing activity.
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Article 46  Other Remedies

In order to create an effective deterrent to infringement, the judicial authorities
shall have the authority to order that goods that they have found to be infringing be,
without compensation of any sort, disposed of outside the channels of commerce in
such a manner as to avoid any harm caused to the right holder, or, unless this would
be contrary to existing constitutional requirements, destroyed. The judicial authorities
shall also have the authority to order that materials and implements the predominant
use of which has been in the creation of the infringing goods be, without
compensation of any sort, disposed of outside the channels of commerce in such a
manner as to minimize the risks of further infringements. In considering such requests,
the need for proportionality between the seriousness of the infringement and the
remedies ordered as well as the interests of third parties shall be taken into account. In
regard to counterfeit trademark goods, the simple removal of the trademark
unlawfully affixed shall not be sufficient, other than in exceptional cases, to permit
release of the goods into the channels of commerce.
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Article 48  Indemnification of the Defendant

1. The judicial authorities shall have the authority to order a party at whose request
measures were taken and who has abused enforcement procedures to provide to a
party wrongfully enjoined or restrained adequate compensation for the injury suffered
because of such abuse. The judicial authorities shall also have the authority to order
the applicant to pay the defendant expenses, which may include appropriate attorney's
fees.

2. In respect of the administration of any law pertaining to the protection or
enforcement of intellectual property rights, Members shall only exempt both public
authorities and officials from liability to appropriate remedial measures where actions
are taken or intended in good faith in the course of the administration of that law.
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Article 59 Remedies

Without prejudice to other rights of action open to the right holder and subject to
the right of the defendant to seek review by a judicial authority, competent authorities
shall have the authority to order the destruction or disposal of infringing goods in
accordance with the principles set out in Article 46. In regard to counterfeit trademark
goods, the authorities shall not allow the re-exportation of the infringing goods in an
unaltered state or subject them to a different customs procedure, other than in
exceptional circumstances.
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One Hundred Ninth Congress
of the
United States of America
AT THE SECOND SESSION

fAY 100ERAES -5 ¢

Begun and held at the City of Washington on Tuesday,
the third day of January, two thousand and six
An Act

To amend title 18, United States Code, to provide criminal penalties for trafficking in
counterfeit marks.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
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SECTION 1. TRAFFICKING IN COUNTERFEIT MARKS.

(@) SHORT TITLE; FINDINGS-

(1) Short title- This section may be cited as the "Stop Counterfeiting in

Manufactured Goods Act'.

(2) Findings- The Congress finds that--
(A) the United States economy is losing millions of dollars in
tax revenue and tens of thousands of jobs because of the
manufacture, distribution, and sale of counterfeit goods;
(B) the Bureau of Customs and Border Protection estimates that
counterfeiting costs the United States $200 billion annually;
(C) counterfeit automobile parts, including brake pads, cost the
auto industry alone billions of dollars in lost sales each year;
(D) counterfeit products have invaded numerous industries,
including those producing auto parts, electrical appliances,
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medicines, tools, toys, office equipment, clothing, and many
other products;
(E) ties have been established between counterfeiting and
terrorist organizations that use the sale of counterfeit goods to
raise and launder money;
(F) ongoing counterfeiting of manufactured goods poses a
widespread threat to public health and safety; and
(G) strong domestic criminal remedies against counterfeiting
will permit the United States to seek stronger anticounterfeiting
provisions in bilateral and international agreements with
trading partners.
(b) TRAFFICKING IN COUNTERFEIT MARKS- Section 2320 of title 18,
United States Code, is amended as follows:
(1) Subsection (a) is amended by inserting after “such goods or
services' the following: °, or intentionally traffics or attempts to traffic
in labels, patches, stickers, wrappers, badges, emblems, medallions,
charms, boxes, containers, cans, cases, hangtags, documentation, or
packaging of any type or nature, knowing that a counterfeit mark has
been applied thereto, the use of which is likely to cause confusion, to
cause mistake, or to deceive,'".
(2) Subsection (b) is amended to read as follows:
“(b)(1) The following property shall be subject to forfeiture to the United
States and no property right shall exist in such property:
“(A) Any article bearing or consisting of a counterfeit mark used in
committing a violation of subsection (a).
“(B) Any property used, in any manner or part, to commit or to
facilitate the commission of a violation of subsection (a).
"(2) The provisions of chapter 46 of this title relating to civil forfeitures,
including section 983 of this title, shall extend to any seizure or civil forfeiture
under this section. At the conclusion of the forfeiture proceedings, the court,
unless otherwise requested by an agency of the United States, shall order that
any forfeited article bearing or consisting of a counterfeit mark be destroyed or
otherwise disposed of according to law.
"(3)(A) The court, in imposing sentence on a person convicted of an offense
under this section, shall order, in addition to any other sentence imposed, that
the person forfeit to the United States--
“(i) any property constituting or derived from any proceeds the person
obtained, directly or indirectly, as the result of the offense;
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“(ii) any of the person's property used, or intended to be used, in any
manner or part, to commit, facilitate, aid, or abet the commission of the
offense; and
“(iii) any article that bears or consists of a counterfeit mark used in
committing the offense.
“(B) The forfeiture of property under subparagraph (A), including any seizure
and disposition of the property and any related judicial or administrative
proceeding, shall be governed by the procedures set forth in section 413 of the
Comprehensive Drug Abuse Prevention and Control Act of 1970 (21 U.S.C.
853), other than subsection (d) of that section. Notwithstanding section 413(h)
of that Act, at the conclusion of the forfeiture proceedings, the court shall
order that any forfeited article or component of an article bearing or consisting
of a counterfeit mark be destroyed.
“(4) When a person is convicted of an offense under this section, the court,
pursuant to sections 3556, 3663A, and 3664, shall order the person to pay
restitution to the owner of the mark and any other victim of the offense as an
offense against property referred to in section 3663A(c)(1)(A)(ii).
*(5) The term “victim', as used in paragraph (4), has the meaning given that
term in section 3663A(a)(2).".
(3) Subsection (e)(1) is amended--
(A) by striking subparagraph (A) and inserting the following:
“(A) a spurious mark--
“(i) that is used in connection with trafficking in any
goods, services, labels, patches, stickers, wrappers,
badges, emblems, medallions, charms, boxes, containers,
cans, cases, hangtags, documentation, or packaging of
any type or nature;
“(ii) that is identical with, or substantially
indistinguishable from, a mark registered on the
principal register in the United States Patent and
Trademark Office and in use, whether or not the
defendant knew such mark was so registered,
“(iii) that is applied to or used in connection with the
goods or services for which the mark is registered with
the United States Patent and Trademark Office, or is
applied to or consists of a label, patch, sticker, wrapper,
badge, emblem, medallion, charm, box, container, can,
case, hangtag, documentation, or packaging of any type

238



or nature that is designed, marketed, or otherwise
intended to be used on or in connection with the goods
or services for which the mark is registered in the
United States Patent and Trademark Office; and
“(iv) the use of which is likely to cause confusion, to
cause mistake, or to deceive; or'; and
(B) by amending the matter following subparagraph (B) to read
as follows:
“but such term does not include any mark or designation used in
connection with goods or services, or a mark or designation applied to
labels, patches, stickers, wrappers, badges, emblems, medallions,
charms, boxes, containers, cans, cases, hangtags, documentation, or
packaging of any type or nature used in connection with such goods or
services, of which the manufacturer or producer was, at the time of the
manufacture or production in question, authorized to use the mark or
designation for the type of goods or services so manufactured or
produced, by the holder of the right to use such mark or designation.'".
(4) Section 2320 is further amended--
(A) by redesignating subsection (f) as subsection (g); and
(B) by inserting after subsection (e) the following:
“(f) Nothing in this section shall entitle the United States to bring a criminal
cause of action under this section for the repackaging of genuine goods or
services not intended to deceive or confuse.'.
(c) SENTENCING GUIDELINES-
(1) Review and amendment- Not later than 180 days after the date of
enactment of this Act, the United States Sentencing Commission,
pursuant to its authority under section 994 of title 28, United States
Code, and in accordance with this subsection, shall review and, if
appropriate, amend the Federal sentencing guidelines and policy
statements applicable to persons convicted of any offense under
section 2318 or 2320 of title 18, United States Code.
(2) AUTHORIZATION- The United States Sentencing Commission
may amend the Federal sentencing guidelines in accordance with the
procedures set forth in section 21(a) of the Sentencing Act of 1987 (28
U.S.C. 994 note) as though the authority under that section had not
expired.
(3) RESPONSIBILITIES OF UNITED STATES SENTENCING
COMMISSION- In carrying out this subsection, the United States
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Sentencing Commission shall determine whether the definition of
“infringement amount' set forth in application note 2 of section 2B5.3
of the Federal sentencing guidelines is adequate to address situations in
which the defendant has been convicted of one of the offenses listed in
paragraph (1) and the item in which the defendant trafficked was not
an infringing item but rather was intended to facilitate infringement,
such as an anti-circumvention device, or the item in which the
defendant trafficked was infringing and also was intended to facilitate
infringement in another good or service, such as a counterfeit label,
documentation, or packaging, taking into account cases such as U.S. v.
Sung, 87 F.3d 194 (7th Cir. 1996).
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% 4cf U.S. v. Sung » 87 F. 3d 194 (7th Cir. 1996) «
SEC. 2. TRAFFICKING DEFINED.

(a) Short Title- This section may be cited as the "Protecting American Goods
and Services Act of 2005'".
(b) Counterfeit Goods or Services- Section 2320(e) of title 18, United States
Code, is amended--
(2) by striking paragraph (2) and inserting the following:
*(2) the term “traffic' means to transport, transfer, or otherwise dispose
of, to another, for purposes of commercial advantage or private
financial gain, or to make, import, export, obtain control of, or possess,
with intent to so transport, transfer, or otherwise dispose of;’;
(2) by redesignating paragraph (3) as paragraph (4); and
(3) by inserting after paragraph (2) the following:
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*(3) the term “financial gain' includes the receipt, or expected receipt,
of anything of value; and'.

(c) Conforming Amendments-
(1) SOUND RECORDINGS AND MUSIC VIDEOS OF LIVE
MUSICAL PERFORMANCES- Section 2319A(e) of title 18, United
States Code, is amended by striking paragraph (2) and inserting the
following:
*(2) the term “traffic' has the same meaning as in section 2320(e) of
this title.".
(2) COUNTERFEIT LABELS FOR PHONORECORDS,
COMPUTER PROGRAMS, ETC- Section 2318(b) of title 18, United
States Code, is amended by striking paragraph (2) and inserting the
following:
*(2) the term “traffic' has the same meaning as in section 2320(e) of
this title;'.
(3) ANTI-BOOTLEGGING- Section 1101 of title 17, United States
Code, is amended by striking subsection (b) and inserting the
following:

“(b) Definition- In this section, the term “traffic' has the same meaning as in

section 2320(e) of title 18.".
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Speaker of the House of Representatives.
Vice President of the United States and

President of the Senate.
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2 <Y —or ] .
2006 $ FE A3 3
Trademark Dilution Revision Act of 2006 (Enrolled as Agreed to or Passed by Both
House and Senate)

--H.R.683—
One Hundred Ninth Congress
of the
United States of America
AT THE SECOND SESSION

Begun and held at the City of Washington on Tuesday,

the third day of January, two thousand and six

An Act

To amend the Trademark Act of 1946 with respect to dilution by blurring or
tarnishment.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

€) Short Title- This Act may be cited as the "Trademark Dilution Revision Act of 2006'".

(b) References- Any reference in this Act to the Trademark Act of 1946 shall be a
reference to the Act entitled "An Act to provide for the registration and protection of
trademarks used in commerce, to carry out the provisions of certain international
conventions, and for other purposes', approved July 5, 1946 (15 U.S.C. 1051 et seq.).

SEC. 2. DILUTION BY BLURRING; DILUTION BY TARNISHMENT.

Section 43 of the Trademark Act of 1946 (15 U.S.C. 1125) is amended—
D by striking subsection (c) and inserting the following:

“(c) Dilution by Blurring; Dilution by Tarnishment-

(1) INJUNCTIVE RELIEF- Subject to the principles of equity, the owner of a
famous mark that is distinctive, inherently or through acquired distinctiveness, shall
be entitled to an injunction against another person who, at any time after the owner's
mark has become famous, commences use of a mark or trade name in commerce that

is likely to cause dilution by blurring or dilution by tarnishment of the famous mark,
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regardless of the presence or absence of actual or likely confusion, of competition, or
of actual economic injury.

"(2) DEFINITIONS- (A) For purposes of paragraph (1), a mark is famous if it is widely
recognized by the general consuming public of the United States as a designation
of source of the goods or services of the mark's owner. In determining whether a
mark possesses the requisite degree of recognition, the court may consider all
relevant factors, including the following:

*(i) The duration, extent, and geographic reach of advertising and publicity of the
mark, whether advertised or publicized by the owner or third parties.

“(ii) The amount, volume, and geographic extent of sales of goods or services
offered under the mark.

“(iii) The extent of actual recognition of the mark.

“(iv) Whether the mark was registered under the Act of March 3, 1881, or the Act
of February 20, 1905, or on the principal register.

*(B) For purposes of paragraph (1), “dilution by blurring' is association arising from the
similarity between a mark or trade name and a famous mark that impairs the
distinctiveness of the famous mark. In determining whether a mark or trade name
is likely to cause dilution by blurring, the court may consider all relevant factors,
including the following:

*(i) The degree of similarity between the mark or trade name and the famous
mark.

“(ii) The degree of inherent or acquired distinctiveness of the famous mark.

“(iii) The extent to which the owner of the famous mark is engaging in
substantially exclusive use of the mark.

“(iv) The degree of recognition of the famous mark.

“(v) Whether the user of the mark or trade name intended to create an association
with the famous mark.

“(vi) Any actual association between the mark or trade name and the famous
mark.

*(C) For purposes of paragraph (1), “dilution by tarnishment' is association arising from
the similarity between a mark or trade name and a famous mark that harms the
reputation of the famous mark.

*(3) EXCLUSIONS- The following shall not be actionable as dilution by blurring or
dilution by tarnishment under this subsection:

“(A) Any fair use, including a nominative or descriptive fair use, or facilitation of such
fair use, of a famous mark by another person other than as a designation of source
for the person's own goods or services, including use in connection with—

“(i) advertising or promotion that permits consumers to compare goods or
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services; or
“(ii) identifying and parodying, criticizing, or commenting upon the famous mark
owner or the goods or services of the famous mark owner.

*(B) All forms of news reporting and news commentary.

“(C) Any noncommercial use of a mark.

"(4) BURDEN OF PROOF- In a civil action for trade dress dilution under this Act for
trade dress not registered on the principal register, the person who asserts trade
dress protection has the burden of proving that—

“(A) the claimed trade dress, taken as a whole, is not functional and is famous;
and

'(B) if the claimed trade dress includes any mark or marks registered on the
principal register, the unregistered matter, taken as a whole, is famous separate
and apart from any fame of such registered marks.

(5) ADDITIONAL REMEDIES- In an action brought under this subsection, the owner
of the famous mark shall be entitled to injunctive relief as set forth in section 34.
The owner of the famous mark shall also be entitled to the remedies set forth in
sections 35(a) and 36, subject to the discretion of the court and the principles of
equity if—

“(A) the mark or trade name that is likely to cause dilution by blurring or dilution
by tarnishment was first used in commerce by the person against whom the
injunction is sought after the date of enactment of the Trademark Dilution
Revision Act of 2006; and

*(B) in a claim arising under this subsection—

(i) by reason of dilution by blurring, the person against whom the
injunction is sought willfully intended to trade on the recognition of
the famous mark; or

“(ii) by reason of dilution by tarnishment, the person against whom the
injunction is sought willfully intended to harm the reputation of the
famous mark.

*(6) OWNERSHIP OF VALID REGISTRATION A COMPLETE BAR TO
ACTION- The ownership by a person of a valid registration under the Act of March 3,
1881, or the Act of February 20, 1905, or on the principal register under this Act shall

be a complete bar to an action against that person, with respect to that mark, that—
“(A) (i) is brought by another person under the common law or a statute of a
State; and
“(ii) seeks to prevent dilution by blurring or dilution by tarnishment; or
“(B) asserts any claim of actual or likely damage or harm to the distinctiveness or
reputation of a mark, label, or form of advertisement.
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(7) SAVINGS CLAUSE- Nothing in this subsection shall be construed to impair,
modify, or supersede the applicability of the patent laws of the United States.” and
(2) in subsection (d)(1)(B)(i)(IX), by striking “(c)(1) of section 43" and inserting
().

SEC. 3. CONFORMING AMENDMENTS.

@ Marks Registrable on the Principal Register- Section 2(f) of the Trademark Act
of 1946 (15 U.S.C. 1052(f)) is amended—
@ by striking the last two sentences; and

(2) by adding at the end the following: “A mark which would be likely to cause

dilution by blurring or dilution by tarnishment under section 43(c), may be

refused registration only pursuant to a proceeding brought under section 13.

A registration for a mark which would be likely to cause dilution by

blurring or dilution by tarnishment under section 43(c), may be canceled

pursuant to a proceeding brought under either section 14 or section 24.".

(b) Opposition- Section 13(a) of the Trademark Act of 1946 (15 U.S.C. 1063(a)) is

amended in the first sentence by striking “as a result of dilution' and inserting

“the registration of any mark which would be likely to cause dilution by blurring

or dilution by tarnishment'.

(©) Cancellation- Section 14 of the Trademark Act of 1946 (15 U.S.C. 1064) is

amended, in the matter preceding paragraph (1) by striking °, including as a

result of dilution under section 43(c), and inserting °, including as a result of a

likelihood of dilution by blurring or dilution by tarnishment under section

43(c),".

(d) Marks for the Supplemental Register- The second sentence of section 24 of the

Trademark Act of 1946 (15 U.S.C. 1092) is amended to read as follows:

"Whenever any person believes that such person is or will be damaged by the
registration of a mark on the supplemental register—

*(1) for which the effective filing date is after the date on which such person's
mark became famous and which would be likely to cause dilution by blurring
or dilution by tarnishment under section 43(c); or
*(2) on grounds other than dilution by blurring or dilution by tarnishment, such
person may at any time, upon payment of the prescribed fee and the filing of a
petition stating the ground therefor, apply to the Director to cancel such
registration.’

(e) Definitions- Section 45 of the Trademark Act of 1946 (15 U.S.C. 1127) is
amended by striking the definition relating to the term “dilution’.

277



Speaker of the House of Representatives.
Vice President of the United States and
President of the Senate.
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packaging) > ¥t e 2 5 F MBS C RRAES CARE Y EEFTHF L0 ) 7
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are

TR PFHELEF A &I G (Reputation, Unfair

Advantage and Detriment)**®

- ~jug

st TP ASEAEE A\ A S H A ] P AR e P Bt ~ B A VR0 2 R (o P Bt AT
I - HEF ENAGGEIHH RS —E A SR > PR REE Ao —
{64 [F] g R - BEE8 By TR 2 B S EE FE T 2 (Agreement on Trade-Related
Aspects of Intellectual Property Rights, “TRIPs”)%f 16 &(3)7E -~ EEH 1989 4E 104
SRR FI$5 < (EU’s trade mark approximation directive, Directive 89/104)%F 5 {5
(2)7E B L [E] S P AR Al (Community Trade mark (CTM) Regulation)E 9 f6&(1)¥E(c)
K B R R ST R A SRR A E A SRR i Bl s _E (6 PR DAZEUS:
AEAGREARGHAE 2 REZHE > FaNE < nER] R NI ETT RS
ﬂme :

(1) AIEAMH RS #A1E

(2) AIEFIFHRIESE 2 =44 (repute)

() HHRITEEEZ M S RHRES (detriment)

(4) B AR Z ERIERARE

AR TR batam AT - B LIRS 42 (reputation) FRaEE Y 54
BB S: > Al |

L Bk s Hope s AR
A - BB A P AR AT DA 3k 5 v S5 5 2RI 22 ik A1) B 7 (BRI &k il

2 RSB 2003 AR KRBT 2 (PIEEAZ BB ) —BH 1% -
See Jeremy Phillips, Trade Mark Law: A Practical Anatomy, Oxford University Press (2003),
Chapter 11: Reputation, Unfair Advantage and Detriment, p.361-391.

2% Hollywood SAS v Souza Cruz SA, Case R 283/1999-3 [2002] ETMR 705.
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(distinctive character)) » #7370 A2 AR | (blurring)4S SRR 2L 218 E A A RS
Rz g > QIR Foefl " 3kb ) (dilution)=i " )58 | (tarnishment) - 5 SBAEEE:
FHEA F SR S50 1995 ERHFTRFIERLEY > R RER S ERNE 4
P > B H(S & Frank Schechter 525 Eps {2 & (fame) = 57 A 52°%° - it
Hh o Ho5IBRURRS FERRBONE BATEZ T BRG M AREEE  -

£ Adidas v Fitnessworld —2Z£*°tf » Bl A frkksts & (Advocate General) 3577 »
RGO 2 SR B E (b MR AR et
TSR ) BiHIgs BT IRERE RS R R W5 [T - H LB At m R
BOMEbE CA R PR NEELE B A 2 BA %6 -
2. LH LR RLIRATEY

FEEIEE L > “reputation”Ei “repute” 3 F {F Ry [EIFRA EH - A BEAE T
45 _5RZE & & (Office for Harmonisation in the Internal Market (OHIM) Board of
Appeal)f£ Hollywood 2> ch4lIHA (SR # A [E] © ... AT 44 (reputation) i
PR H 22 % % % (a significant part) fH[EH /2% (relevant public)FrIZE - S22 »
L RAE RS s (recognition) g il L > A REFRSDAEZ A EAE T554, (repute)
B 52 (image) g i AR E EHEM: - 1R R i Z s M 2 21545 -
HEFEENE > EihZE BRI, image” (EIEAREA Ak - M
“repute”—F °

FE g Bl R (goodwill) - JREMTEA FEIRES: ¢ A& B IR HEE RBAE
SRR 1B B R e i isE § AH T - &8 IR i e sk R & 2 R E R E
EIEIEREER - BIfE A 28 MHEEREGLSIRE O E BRI A2 H

247 Federal Trademark Dilution Act 1995 (15 USC 1125(c), 1127).

28 Frank Schechter, The Rational Basis of Trademark Protection (1927), 40 Harv LR
813.

9 Adidas-Salomon AG and Adidas Benelux BV v Fitnessworld Trading Ltd, Case
C-408/01, Opinion of 10 July 2003 (unreported) (ECJ), para 37-38.

% Hollywood SAS v Souza Cruz SA, Case R 283/1999-3 [2002] ETMR 705, para 61.
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i IFEEGWS | 2 B b o (R TR B T4 MR FBEE
ERIENEL R e BEER T VS MRl E M g~
COBEERTTS -

1£ General Motors v Yplon —Z&% o1 » O =Rt Byt s AR A Ak F TR A
(o I S (D P S R TS - R P T e S R o 2 S
MBI ARATAIE — R — 7] © LR s AR ADRE
Y | (fame)st MEAIARS | (notoriety) &P Ag HIZK o %] » COCA-COLA
R EGMEA 4%  ESEREEEEATRHESE  AEBANS
B o EPARIAR Y S/ VB R T EESE | BONER R G
U > AHE T (B o Ihoh - SREDN R S T P B IR A T
EUBTEAE » HEE MR R IRE A I - 2540 > P9fE MERCEDES 755 5 355
B (BAERETSRIE -
3. % el M

— R G SRR L ST R M o TR R o o R A
4 L T EhER A BLSE 4 B > BEBAEAE TY.PHOO/TYPHOON —%%%5%
R TSRS T R SRR R T A R L 75 B (differentness) &2
RITEE L B E PRSI — 805 SR T BRI S R BB A
P (R REE T B IS AR L AR R B R A
& MR BAIE S B b B RS > Y — A SR -

i BRI E R 8T REOARERERE ? BN ERE
General Motors v Yplon —Z&2th fy - i > RAfEa AP Bk 2488 - ARSI A
WS STETTIBS 2 ok R > OHIM F3iZ B SREn AR EE » 305 A BB

1 General Motors Corporation v Yplon SA, Case C-375/97 [1999] ETMR 950, para 31.
2 Premier Brands UK Ltd v Typhoon Europe Ltd [2000] ETMR 1071 (HC).
23 General Motors Corporation v Yplon SA, Case C-375/97 [1999] ETMR 950, para 30.
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B 44 PR > R T R3S S SRR S —(EAR LIRS » (A > PN
Z AN ESEE A M AR ORERE B - IR R & AR E S - A K
HAth 5 Fl0EE MRS MERCEDES Ei MERCEDES-BENZ &/ B i35 Y ZE 44
BE o BRI AT T Ml BfFRES 2 - (HHE S ERE AL 2R
A e
S SRR BTG RS

A F5RA IEAH (unfair advantage) il A P el 22 {58 HAR 5 (detriment) Z 17 5
FERREIER E (Infringement) » FTFEEATT R HHIE T #EIEE I H | (without due
causes) » it A I AE AR B AR (pre-harmonization) . Lucas Bols Z£7°rf » k! 4
HIEEIH IS Z B | (without justifiable reason)—galai B fAla m] ZGHH IR & Z (£

(1) EEAIAGE IR N Z e R i —5®ia 57 - IR e tRrT A

ANAERZ 2 AT - IEE AR &N i -
(2) EEAREANH B SRR A RECE iR - M ZHA R EERT A A Z AR
FH o

OHIM L3fiZe 88 2% %44 1 Lucas Bols Z5EAIE Bfaln " IEEHL ) 2 —
R I » T2y 5 T % = 5 fifF(otherwise objectionablle registration):f i 1 /26K
P E A& 0 ET > IR i RCER oA IEA R Gt N iR T R Z IEEE
- S BREREELAR RS R A 8 AT Rl R R e iR A A
BRI AP S R R I EH ] -

PR A A EHE G R A AR - 157 VUK - AR ZE PIEA R RERTA 3
.

4 Ferrero oHG mbH v Jordi Tarrida Llopart, Case R 186/2001-1 [2003] ETMR 188,
para 20.

> Lucas Bols v Colgate-Palmolive (1976) 7 11C 420.

%% Hollywood SAS v Souza Cruz SA, Case R 283/1999-3 [2002] ETMR 705, para
101-102.

%7 pebble Beach Company v Lombard Brands Ltd [2003] ETMR 252 (Court of
Session).
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1. 2 29 % B k2 3uie

HEZR OHIM 13722 S &4 Hollywood Z7°° el 43 HH DU A A48 » (EL 3 ]
3 R IEFI FIRUAEEE SRR o ATEEE BRI © NI TR MR R AR AE -
(ELEERE ARG RS T By TTTBOM £ ekk€ B 1E Adidas v Fitnessworld —
PO s TR EE R R MR R TER T B - S A0SR TR P A PR 1
VEZ T B NS R e 2k » UM K2 P B i L By e R YR — 2 TTRER)
fRRER © F— WAL 2R © 5 RS EF 2 T
EEEIT R > AR A AR A E R AT B B e D HIEEE - R
o ATV - FEA -
2. 2 B Bk £ £

TARIEAIA ) e s 18 Dimple ZE*CRBEEA  SAbTRIEE - T (R

LR FUBIA % 55 Fr i an B < RAF g > DUBHE(E S RICR - | Wifg - 5B
SEBEAEHI PR R R SRR R B b I RE S R AR
AIEBFET 2 T HFAENMAS 4 (parasitic trading) i -

AL A IER PP 5TK - AR RE N B eI XS — e M B
RANERRAZ Az T R & (unfair) - A2 (L] #3F FH (appropriation) il A\ R 21T
FotRERR A 2R WRAGSE FH 1 25 L B P o PR AN ] RESS T IRTHT IR A2 Bl
BUSHAEM R - F o A AR AT Rt rTRE N Ry i M AR ST LB
(cultural distance) - A AL M4z - T4 F#i74E (barbed-wire) (HL RS 2

KA HEENE 12 BARBIE $81550/ D B0 25 —R% ©

8 Hollywood SAS v Souza Cruz SA, Case R 283/1999-3 [2002] ETMR 705.

9 Adidas-Salomon AG and Adidas Benelux BV v Fitnessworld Trading Ltd, Case
C-408/01, Opinion of 10 July 2003 (unreported) (ECJ), para 37-38.

260 DIMPLE (1985) 17 GRUR 529 (Bundesgerichtshof).

21 Premier Brands UK Ltd v Typhoon Europe Ltd [2000] ETMR 1071, 1092 (HC).
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I - GRS EDAR VAR | 1 PEBBLE BEACH 3 i il
SR, ~ S BN AR R SR BRI TS A A - R L i 2 o PR AR B SO R
HTMIEZR 2 B SE MR » ARy - o R B S A 95 L
45 BRIILA R S A Bzt b D B A R 2 R A 2 s

EHEREA T AR TS RIS B EF
3. B R Uit S )

fEER AR o PRI RIAT . 1959 RIS HaRiA TIEE | S T IEATE
NEVE SR E A RIS - S80S 2 B &0AR2S (R ENIgs
2% PG R AT (originality) B I 4. . LR 5 R R 7 14 (uniqueness) 7 [ 2532
BT Hy » HRERALIL - H EAER TS A - BmEYI5s - midEpL
BBV - ) HERBIIESE % > (K8 R IEART A -

FT S DR Ty R DN B SR IR 15 2R TSR R R R R S 0 2R
A AR > A OHIM %357 (Opposition Division)FR™ » 4 #5 Btk
[EIRS R (CTM) B4 B 3k R R 17> B ET (0L (graphically similar) » f{i
FEE S EEERREEESAE R E A - MiE S — (R s
ot RSB 2 2R TJERSRaE AR - R
INTEL-PLAY [A4H & REARSTE B » Hle ER s s R R e R s i~

Rt 2 FER INTEL HYa A1
4. HHHHELE LAY

TR e A R EE (UK Trade Mark Registry) > #2285 E (hearing officer) ££ )5 Bl

262 pebble Beach Company v Lombard Brands Ltd [2003] ETMR 252 (Court of
Session).

263 QUICK (1959) GRUR 182 (Bundesgerichtshof).

284 Premier Brands UK Ltd v Typhoon Europe Ltd [2000] ETMR 1071, 1092 (HC).

265 Campomar S.L 5 application; opposition of Nike International Ltd, Case 102/1999
[2000] ETMR 50.

2% Intel Corp v Sihra, 24 January 2003 (HC), para 24.
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iR AUDI %7 AUDI-MED RSl @ e st — 2 cp » Bt {E el 5 L A
R REHR B IESR H AR R A, -

(1) WEEmERZ AR R

(2) AP E AL

Q) AR EAREZIEE

(4) AIPSIE=EA 2 2 i e AR s s E

(5) PEfETS b2 S

(6) WiiE Pk 2 S T RE BB H FE B IE A &

(7) AIFEPEE SER PRI 2 1R B BT

A TG B MR IANESS S (EARE BRSSP SR (B p A Ss ] B A e
fran{ey - EBHRHEZEIE

[fi{E Hollywood ZErf » (i IR LI & HE Z Rt HOLLYWOOD HATA A - ¥t
b fiHEE AR EI PR B S ~ AR ~ KRB S FRERfR e © OHIM £
AT B G AEREIE W P an  BARUEDR - iEBNS R R 2 I RE » m&FRonH
BIRIENE > BFMHR LS A S ERE © B BEH S AFEBRA R RZEA
HECEREREE AL THE - BEEET) > MHEECEREGE - S0k
AR IERIRE 2 FEFE B e R WAL EF SR AR I E
soiE 0 MIEEEEATA N ZEE ¥t MARLBORO - FORTUNA » CAMEL %
Pavg ISR i) ~ TENFR R AR - AL - ACHIET HES A\ Pt
PR B HEZ it HOLLYWOOD Za i pl iR 5 - (DB E LI B e
1L > AR RTBEREA A -

EEA B AR R G I HUAN A B B Bt d RS 5 H L T
AE LA A SR A e a8 B (EAL (s F Y Bt Z R £ EVER READY
FrA A > S5 HESEET EVEREADY Rt N Prim et 2 2k sl ik 2

%67 Audio Medical Devices Ltd 5 application; opposition of Audi AG [1999] ETMR 1010.
2% Hollywood SAS v Souza Cruz SA, Case R 283/1999-3 [2002] ETMR 705, para 96.
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f5F FR BT 8 P 4 B A T 4B 7
5. AR G HRA L p2 M
A IEA FHBEREAE [FIRr %4287 Z [ (likelihood of confusion)s » J& 73 S 2 ([
Feam ? SUILEONR A - TAHIE A LT U8R m A (F Raft B
(1) MEAEESURG a2 REERRERE R T A BORE B - REIERE A JTRE
FIRMAET -
(2) MERE R 5E 2 A REUDLRE dn Z AR EETIRE(E 1T R A IEA1 FH e AR i e
SRS RITESE AN o BT T B EIR G -
(3) PR AN SR RADURS e Z RS T Ry £k Z PRaEaufE > KB
ot 2 AU i 2 REEIAEFE A - (BERRBAEBON R IREE L > (HAE(E

A58 H BHHVERED)
(4) B iErE NS U SUOLRE b Z R A RERE T Bl > R EIRIRE Z
B SRS DU SE 2 AN RS i Z RS (E Iy - B BRG]
TR 2

R AT SR AR Ry TEBIAREAE 1997 4E Baywatch 222 cpFERIE] > W52 H
H1 852 15 (entrepreneur) BiLfEdE (rogue) &5 - HBFHIVARESR Al > Hig
FRERA6 B E > %&£ 2000 4E TY.PHOO/TYPHOON — 22 3y ZE 7654
6. 7 2 I* S FEFRIp AR T L S IR M
TEBOMFF AR 5 T4 RS —(ERER AN IEF R G E AT EE
M Z e BB RO - B REA R F iR ? BT E REON AR Davidoff v

29 ¢f Oasis Stores Ltd 5 application; opposition of Ever Ready plc [1999] ETMR 531
(UK Trade Mark Registry).

20 Council Directive 89/104, arts 4(1)(b), 5(1)(b); Council Regulation 40/94, arts
8(1)(b), 9(1)(b).

2L Council Directive 89/104, arts 4(3), 5(2); Council Regulation 40/94, arts 8(5),
9(1)(c).

272 Baywatch Production Co Inc v The Home Video Channel [1997] FSR 22 (HC).

23 Premier Brands UK Ltd v Typhoon Europe Ltd [2000] ETMR 1071 (HC).
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Gofkid —ZZHTR 7 A2 -

Davidoff 7 p5#& DAVIDOFF - {iiHE I F B E e EH » iy Gofkid >
TR AE RGP 5 DURFFEE » $57E (2 R bnel 2o 8/ D BLRTE B EE 5 iR42
B 1989 4 104 5f45< 4185 fn R (=] (different) - Davidoff &£ 5R55 5 #:(2)
15> HIRRITIEAE - AR E R LB R U A U i+ A E R s+ 155
AR AR+ T (no excuse)=pHAE(=EE + (H T 8 7 Bl /eSS B E A1 5]
an 0 BB ETRES 5 (1) » FRITREERy + AT DR DR R R 2 =R
R o i - Davidoff 18 EFRAVAIZFREN I B 25K © ATREEEE M+ AR
PR AT D P+ E B HR G A R R E B = e E - EREST
RIGHEZFFK

{&E DAVIDOFF 81 DURFFEE ZAT{ARHEE » (8 R il A ARIRE
2B RS N EELR A A gE AR - RS AN A B
HBGZ ANET R ? 1AL Davidoff Ak F5E ZFRIEIZ T - 184 Gofkid 2 pfE
T A EA RS s R 1B EIEH " - MiEg Ha R EM
RIMIFEEE E# 2 HATE AR AR -

BONERE R FIRLE R ABR 2SN B E G A T REE ERYRBE R
" ¢ (WE$5 Davidoff [7)

(1) 2R YR B T R FR AR R =5 FE R T i HC B R i [ B

12 Z PR o
(2) TS SRR TR SR E T 2 (ot - R T E
AR LB TS | HE CARBE A R -

7. % A4 Dimple k& ¥2 % & 1% 4| £

fi'e Dimple ZZEh ERLAIEF AT BfFHES > By sEAE R - L3

2% Davidoff & Cie and Zino Davidoff SA v Gofkid Ltd, Case C-292/00 [2002] ETMR
1219, [2003] FSR 50 (Advocate General Jacobs’s opinion).
2> 1hid.
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BHIE > ST BEAAREI R A 2 M » B SRE M  EeA R A
FARIBEAFAE » B0 » ST HESE S E AT HUGO BOSS REAESL » LATS |48
B{E ] HUGO BOSS 2 ik SEHE TR E » bl 284 L IRA5 8 Hugo Boss
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