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! Mazer v. Stein, 347 U.S. 201, 219, 74 S.Ct. 460, 471 (1954) ("The economic philosophy behind the
clause empowering Congress to grant patents and copyrights is the conviction that encouragement of
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b g mAlr 75 L
P F TR A L TN S S B A heiiE L IE AR
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£ &R AL -

individual effort by personal gain is the best way to advance public welfare through the talents of
authors and inventors in 'Science and useful Arts." and see also Twentieth Century Music Corp. v.
Aiken, 422 U.S. 151, at 156 (1975) ("The immediate effect of our copyright law is to secure a fair
return for an author's creative labor. But the ultimate aim is by this incentive, to stimulate the creation
of useful works for the general public good.").

2 1d., see also Association of American Medical Colleges v. Cuomo, C.A.2 (N.Y.) 1991, 928 F.2d 519,
certiorari denied 112 S.Ct. 184, 116 L.Ed. 146. (Effect of use upon potential market for or value of
copyrighted work is single most important element of "fair use" defense to alleged copyright
infringement).

% “the effect of the use upon the potential market for or value of the copyrighted work”. ZEEZ/ERE
EE—OTEK > 17 U.S.C. §107, Pub.L. 94-553, Oct. 19 1976, 90 Stat. 2546.
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factor) o *# R F| 2 d segfa e L FARTRF LT FE 0 Fikp 4

ERR@*RTE - TATAHNE AR FERZ 2 RGRA 3G 27 5

Z B AE 2 5 Lgi};, FIER LD * 2T 2

* Cable/Home Communication Corp. v. Network Productions, Inc., 902 F.2d 829, at 845 (11th Cir.
1990).(the forth factor, the effect on the potential market for value of the copyrighted work, is
considered by the Supreme Court as "undoubtedly the single most important elements of fair use,"
sincere a proper application of fair use does not impair materially the marketability of the copyrighted
work.), see also Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 (1984), at 566-67.
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X AR > TEAD B AT 0 TG G %T’F%Mjfﬁ%
F3% rmexivz tsen T 74 (7 52. % 3 | (market of derivative work) » 7= &
FAERN o d 2 DA B 2T WA T THT 2 T Bk
2 E r-"»”_r%i’t‘j* Firz Boads ¥ ~ Tt ivg2 33 1z Tx
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FEREFS 2 LI BFS-AF e 2R T AE e ¢ THERFIT
A T3 3, (market) 2 258, - @ %3 @ T TiEAS 3 (potential

market) 2 B2 58, o RIH rdg2 DA D 5 fhipitdy 7 iR PR 2 BTN A
% i It Harper & Row % qrdl # 17 R 46 eh R 2477 - #r3) TA

¥ oo e 3 Tg w3 27 3 (animmediate market) ; 2% TP @
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FERoRTIE -FLR
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(an immediate market) - 122 TfRis @ 3 23 3, (adelayed market) )
_7\?]- , L E g

Bgd &y R4 F Feeiva 2 enl 74 Fiviviv & (derivative
works) z.# 3> 7 Z xw “r:}F,\ THEAD F | - TS 3 ERFITRE:Z

PR AR R I G FEe WP o WA BN e

A4

% —2%r  Harper & Row *

% Harper & Row — % ¢ > %2 The Nation #2252 2 » 2 & 2 2 -

Harper & Row H1 3= 7 2 fr & 2V 4248 TP RE 2 7978 5 2 2R R

buindd (Gerald Ford) & A BB 422 v psrEfp 0 R4 2 it o 9k
PRBDRINE 2 R ARRF LAY BES fown 7 0 A AL A AT R
FREIBE cRERMEAGERILARE THRANPLEFL BT R
22 FEEs FafderEmn AL RMEY 555 F R EE

R E A A 0 IFA PR

® Harper & Row , id. at 568. (Under $107, "potential market" means either an immediate or a delayed
market, and includes harm to derivative works).

® Harper & Row , supra note 4.
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% - 3% Meeropol v. Nizer %

- 4 = = & % B Meeropol v. Nizer — % ¢ > Sgpatipqi# ¥ iv2 3

VAl

Bo BEFeEITAITET FAN PR TR E o WHEM R AeT

\
hpan}
-
E
4k
=g

*~% 7 » h4 2 ¢ Julius and Ethel Rosenberg » F]#4 — i &% £ |

TR GERBINZRARIRL 2P ET] v RAREF IR BB
?‘7} ZPE%R{FE o REZARF D HBFIR] A 2 AN o T 5 AT

FER a4 T ZERFF o R 2 A 4w Fl At D Bl

® Meeropol v. Nizer, 560 F.2d 1061 (2d Cir. 1977).
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1 1d. at 1069
2 1d. at 1070.
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% Williams & Wilkins Co. v. United States — % ¥ **» % 58 2% e i
AG IR T %mp%?l%‘l*éﬁffgﬁﬂmﬁW#»@‘*%— B FILE &

G é"kﬁ R PEH ISR 2RI A IR 2 52 o
SR AR AR E s JRZE A2 4 Williams & Wilkins & & > 72 7]
200 RIS Bt flml o BT RAFERED 0w RAS &
7, %L B 2R b 25 o (Federal Circuit) 88 2R p2 i ;2 ;2 (Court of Claim) >

BAc BT vz 5 - 2R HFR o

¥ williams & Wilkings Co. v. United States, 172 U.S.P.Q. 670 (Ct. Cl. 1972), rev'd, 487
F.2d 1345 (Ct. Cl. 1973), aff'd, by an equally divided Court, 420 U.S. 376 (1975).
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14 1d. 487 F.2d 1345, at 1357.
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W A SFE AR FRILEL o
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court) > AR Bfs AR ERBZIAE LB Fa 5 IRNE
BRERAMIED Bw2 (6> AE% - FRIRILEE FE o AL
LRI R PR - A W S

PR EFEREA T AR B A RN EABE AR
Williams & Wilkins — % e 8 2+ s » ,wa}lj T L F R A EAT Fh
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5 |d. at 1358.

© BN B E WS AT R R S TR A ET > RARELENE - R 2R
HEEIHESE - See WILLIAM F. PATRY, THE FAIR USE PRIVILEGE IN COPYRIGHT LAw 181, n 24, and
183-184 (1985); 55 » FREIZLEGEAREY - EHUGENZEE LSRR - SR 2 EE TR EE
BIEVERERT RRE-—-Sm T, ZER 2N B ARZE 2 &0E K HE E R EE R H 2
SR ET B BRI T » P AR B A AR - AETR BN A RS (ERE A
A RIRIRE - P e s N e A5t i 2 SURR © B Williams & Wilkins 2527 9148 K iFam » 54
SRBEE > iifeE > F—N=2—/\H (REt+Z8+—Hi  #EicdbEE o
B BNEEERERIZ M TRESREEIRE > fiflgE > F—ttZE—/U\H -

S EEBBF A AR EIAZE FEFMEEUE » Bl— LN F > EEES R IR E FmisEn
FAEREESE RS T TEE 2 5HUEN(L7 US.C. §108(F)(2)) » DIEFZ #iE - HUE R FHEE
KIENE - A UCERIZEE » (e I SE AR - WET e R R R EZFEEE I HE -
BEAN - W BASCHR E M A B EERTRE - HE A ZFZETT A FRELRIRE—Z /RHERE > M
HEEmAFE —ZE R — B EANEE - 290 HRNARZE =F R BB e AR
PUEEDT T ERE(E 5y AYEREPTERL - R Bl ae s ABER Ry 2 I » WARSEEITH ST > fii% > fir
AN SL B3kl » A — L/ \—4ERt 49 Universal City Studios, Inc. v. Sony Corp. of America,
(659 F.2d 963 (9th Cir. 1981), rev'd, 104 S. Ct. 774, 464 U.S. 417 (1984)) Z=fk: - {ERGEEE —FHlh
BE > EAERZ AT » BN AZATHAIEE > #t5Th - TR REERIR ST > W H N BRI
HIfE{E | (singularly unpersuasive and not of precedential value) = Sony case, 659 F.2d 963, at 970 -
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7 Marcus v. Rowley, 695 F.2d 1171 (9th Cir. 1983); Pacific & Southern Co. Inc. v. Duncan, 744 F.2d
1490 (1984).

8 L. RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF COPYRIGHT----A LAW OF
USERS' RIGHTS 66-68 (1991).
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AEREFIH o F 4 - 4 ~ = & o Association of American
Medical Colleges v. Mikaelian etal °— %> 4 — 2 d i 1% {7 5 $3¢
%7?'?71&-?/71%153:‘&#1’}5 . %m\:;\.‘. 'quf"ﬂlﬂbf?-‘?\'tz—l%?

LF LHO E AL E et -

¥ - 7 Mikaelian % 3134

BAh%ke o 44 VIKEN MIKAELIAN 2 d H i 4 7 F 54 o
Multiprep = 2 A ER R4 8> TR p SH 2 A8 S h2 T4
R >RFFts ¢ 5 (Association of American Medical Colleges; “AAMC”)
R pEen TR A F Y R R L s £ WA i
PEHRMH Y &L T 2EE4, (facsimile questions) - & F* 4% i 4508 &
FuFEBRABRROYL AL e ¥ K L F L AT A

Y ARt o TR R RF .

d ikt T F R B BR A 2 EFE R YR
GAL % RPIRARY G £ RAR 1) FERLY i 2 ARS PN
B gt~ B35 ¥ % (Medical College Admission test “MCAT”)

2 Association of American Medical Colleges v. Mikaelian, 571 F.Supp. 144 (E.D. Pa. 1983),
affd, 734 F.2d 3 (3d Cir. 1984).
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%2 |d., see also Association of American Medical Colleges v. Cuomo, C.A.2 (N.Y.) 1991,
928F.2d 519, certiorari denied 112 S.Ct. 184, 116 L.Ed.2d 146; and National Conference of Bar
Examiners v. Multistate Legal Studies, Inc., 692 F.2d 478, 484, (7th Cir. 1982), n. 6.

2 Association of American Medical Colleges v. Mikaelian, id. citing Meeropol v. Nizer, 560 F.2d
1061 (2d Cir.), certiorari denied, 434 U.S. 1013 (1977).
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2 Folsom v. Marsh, 9 Fed. Cas. 342, 348 (C.C.D. Mass. 1841)(No. 4901).

% "In short, we must often, in deciding questions of this sort, look to the nature and objects of the
selections made, the quantity and value of the material used, and the degree in which the use may
prejudice the sale, or diminish the profits, or supersede the objects, of the original work." Id.
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% mwhere defendants' production was a substitute for plaintiffs' work, copied almost all of plaintiffs'

lyrics, score and sequence of songs, was in competition with plaintiffs' performances and did not serve
greater public interest in development of news, art, science or industry." Robert Stigwood Group Ltd. v.
O'Reilly, D.C.Conn. 1972, 346 F.Supp. 376, reversed on other grounds 530 F.2d 1096, certiorari
denied 97 S.Ct. 135, 429 U.S. 848, 50 L.Ed.2d 121.

2" Mikealian, supra note 20.
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%8 A use of the protected work which destroys the value of the protected work to the copyright holder
can hardly be considered fair." Id. at 153.
» Harper & Row, supra note 4, at 567.
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% Wainwright Sec., Inc. v. Wall Street Transcript Corp., 558 F.2d 91, 194 U.S. P.Q. 401
(2d Cir. 1977), cert. denied, 434 U.S. 1014, 196 U.S.P.Q. 864 (1978).

1 Defendant's use of plaintiff's report "was blatantly self-serving, with the obvious
intent, if not the effect, of fulfilling the demand for the original work. This was not the
legitimate coverage of a news event; instead it was, and there is no other way to
describe it, chiseling for personal profit" ,id. 558 F.2d 91, at 96-97 (2d Cir. 1977). see
also PAUL GOLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE, 3 VOLS at 233, n. 112.
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? [A]ctual present harm need not be shown; such a require would leave the copyright holder with no
defense against predictable damage. Nor is it necessary to shown with certainty that future harm will
result. What is necessary is a showing by a preponderance of the evidence that some meaningful
likelihood of future harm exists. ; The Sony case, supra note 16, at 451.
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% Harper & Row, supra note 4, fEA<2% > Harper & Row A\ EJFeH—52 &4y FAyiEs: > /E BaeH
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% Harper & Row, id.; Marcus v. Rowley, 695 F.2d 1171 (9th Cir. 1983); Pacific & Southern Co. Inc. v.
Duncan, 744 F.2d 1490 (1984).
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"In short, we must often, in deciding questions of this sort, look to the nature and objects of the
selections made, the quantity and value of the material used, and the degree in which the use may
prejudice the sale, or diminish the profits, or supersede the objects, of the original work."
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