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2

informative nature of works ) » & T & it (AR 1) F i7

(imaginative or creative nature of works) ; °

AR 2 FIRGRE T e 2B E 4 2 %17, (published works) > &t

B T A% 42 %% (unpublished works) ; °

oA 2 FEEFRY TRENEE LN L FER T L GR

(out-of-print) it |’

ZERE BRI G LA RPN FELFEG TFR
PREEFRFF e 2o DI BE Y FERFLFIT 2 Ty
AOBFLAZFE 2P F L ERFN AT RS EER Y 2
EEATh o 0 E F e W2 F e I pE o A ARG VA

WE* o F 2 A 2 FIREFGRENTAABRF L2 F1F P
WA FIAIRRE IR @B o Lk RFAARRE EEARAI 2 FIER
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> MELVILLE B. NIMMER, 3 NIMMER ON COPYRIGHT §13.05[A][2][a], 13-168, 169 (1994); 2 PAuUL
GOLDSTEIN, COPYRIGHT 226 (1989); see also LEAFFER, UNDERSTANDING COPYRIGHT LAW 301 (1989).

® NIMMER, id. at §13.05[A][2][b], 13-172, GOLDSTEIN, id. 226, and LEAFFER, id. at 301-2.

" Sen. Rep. No. 94-473, 94th Cong., 2d. Sess. (1975), at 65.
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TRt HA AR ECRHIFI 220 -
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:‘%ﬁﬂ*1¥ﬁvﬁiﬁﬂiﬁ\niﬁ R g1 e B (creative,
imaginative, or original nature) ; 7 &+ (entertainment)
(r ?s??f?rﬁ'lr‘és'ri%*fh)%’ GEW-PIER WE ¥ EEEWS S
XTI FEARE A FIRAIR FELAARAPHE R HOS T
ZAlr R AR EERY LT R SRR (gl o

peeb s AR EFITRE O % %?g-ﬁ TF T2 FIT ”T”ﬁ Bl 4o
+

B EERE Y 2 AN R L EFEERR o #2254 A

% JOHN W. HAZARD, JR., COPYRIGHT LAW IN BUSINESS AND PRACTICE 8-8, 8-9 (1989).

1 NIMMER, supra note 5, §13.05[A][2], 13-168,169, see also 1 WILLIAM F. PATRY, COPYRIGHT LAW
AND PRACTICE 763 (1994); and Harper & Row , Publishers, Inc. v. The Nation Enterprises 471 U.S.
539, 564 (1985)("The law generally recognizes a greater need to disseminate factual works than works
of fantasy or fiction"); Stewart v. Abend, 495 U.S. 207, 237(1990)(motion picture was creative work
and thus less likely to be subject to fair use, adding that "fair use is more likely to be found in factual
works than fictional works").

1 |d. and see also Brewer v. Hustler Magazine, Inc., 749 F.2d 527, 529 (9th Cir. 1984)("The scope of
the fair use defense is broader when informational works of general interest to the public are involved
than when the works are creative products"); MCA, Inc. v. Wilson, 667 F.2d. 180,182 (2d Cir. 1981)
(courts "may consider, among other things, whether the work was creative, imaginative, and original™).

7-6



FE YRR 2R

wEpd f1r gz T ok pd ) (public domain) o izl FH 3 g

SRR REE R FRLF P R RF Y BN ER
it

ﬁaiﬁaﬁ%&%ﬁﬁg%:g #@L,ug@g CF 1Y
blde: AN L - EFOREE S ERRT 2R WL FE
2 - S FFFEESLIA N o2 P N S

B ARF (IS L R R R 2 RFA LT L P
3?\;};R\$t%~%\»é\{ﬁ-pgufg}g—om\ A Bt I
BAREATITR 232 Fir o T ~ ik 2 Bi72 & 8FY R840 0

B LRl SR N L R E S RIE FE

«fl]’l’r

%‘;U/,,\#kxp(g-?'} TTE'E‘_M} A}&\Fr)anzz"glrvfg,;”f - %%
AL CEERIT O RBLFELETL IR FTALF

FOp R FRIZOBFHRSFHEEE Y L 3B SF M

o Em A EfF 2 (FA2 Lo FER - )

Iy

IE'EF,T}*jr‘L&—i/ﬁpy‘-‘ﬁ FRE o iR iR F 'F"!z  REFITMA

7-7



FEEMES A TR B R %

BAZREL - (F2 -2 F%=90)

LESE R e A AR R L U P

-~

B2y A% 2 URE Y L HH > RE AR 2R 0 B Y RS
e » iR ERIZE2Z L2 4p M2 4}{;;.3{@.’;%%1’?1‘%}?@@% R

B e 12 % f 0 AR ifivljf’}i%“—éii MK S SRER 1 I e I S U
wmmz;}ﬁ%gm Lyp IR F RE o A %RH A ERR

ﬁiﬁ??i@%?ﬁj’é %@%i?éﬁaﬁ?iﬁ%%ﬁﬁﬁi
@ =55 % (phonebook ) &t ++ B (maps )

=k
=
=
.
!
_1
=
T
&
o
=
@
o
2]
o
-~
<
\./

% FR A ATERE (newsreporting) % > WA E B2 BF 0 B Al
TP iR %a 22 6L > & New York Times Co. v. Roxbury Data
Interface, Inc. - %@ > 2w i (T A2 it B2 LN TE 9 g 2
(a collection of facts) > @ L4132 38 * H £]:¢ 4 (creative) # & if?
(imaginative) =z iF5% ;& Th4 (FiTEL ) T8 Gd 22w
jo i #5918 2 17 % (a work of more diligence) > @ & > 13N R 2 20 R A

(originality) = £]#71+ (inventiveness) m ZE??—F{ D0 ERE BT AR

2 GoLDsTEIN, supra note 5, vol. 1, at 173-74, 96-99.
3 New York Times Co. v. Roxbury Data Interface, Inc., 434 F. Supp. 217, 194 U.S.P.Q. 371 (D.N.J.
1977).
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% 1d. 434 F. Supp. at 221, "where the plaintiff's work was rather in the nature of a collection of facts
than in the nature of a creative or imaginative work, and was a work than of diligence than of
originality or inventiveness, the court ruled that defendants had greeter license to use portions of
plaintiff's work under the fair use doctrine........

> NIMMER, supra note 5, at §13.05[A][2], 13-169. see also New Era publications International, ApS
v. Henry Holt and Co., 695 F. Supp. 1493 (S.D.N.Y. 1988), aff'd on other grounds, 873 F.2d 576 (2d Cir.
1989), reh'g en banc denied, 884 F.2d 659 (2d Cir. 1989), cert. denied, 110 S.Ct. 1168 (1990). AZ&
oo JABEEIEEATRFA L. Ron Hubbard {ERRAYZRZEIESCFEAF (religious writings) 2 14H -
—HEEDUEE HE M - SO —HW R 1% - BARABTIa 58l sz E 1 F RSB B IR E
# Fy & ("are more properly viewed as factual or informational.") -
'® GOLDSTEIN, supra note 5, at 227. GOLDSTEIN 2% bt GL# » {27 Z RNV L
FFVEREAE Marcus v. Rowley —ZErf » SIS G TR ERYZEE » FE( e H AR AR
F EFEIE P B AR - L WHUE ML B HIE R & T AR MEF1Eqm -
B EEH R o e AR S Z (ERTT Ry - SRILE0E P RERERCEHEEH - BRFEE L
FIVEREEMT ¢
TEIFE T AR LAY/ IMEF (booklet) EfFEzHr » Hep[E A ES 7> &l N A B Y
EHYHAM = FEERREF EFE P AN A AEE - EHER 2 ZFNE - AIBGREREEEEA
RHAE SRR E = B A BIRES 0 (ideas) TTERK » BRI B iR IS RIE T R 2 2
E - EELL T BIEMERYZR2E | (creative expression) FHfH ﬁﬁKalﬁEﬁaﬁ“ﬁﬁ'“ﬁ%
B2y BIRZE TS - DUEUER I HZFE R B EEF - WA R 1

IR EEMS T A 2 FREH(#HH - Marcus v. Rowley, 695 F.2d. 1171, 1176, 217
U.S.P.Q. 691 (9th Cir. 1983).
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17 PATRY, supra note 10, at 765-766.
8 Marcus v. Rowley, supra note 16, at 1175.
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B (scientific nature ) 2o ¥ % » 3t f-27 0 2 B i 58 B ¥AR L Jlen

WAL F 2 FHIF penX AL EEREFRY  REALIY FHALET
HE & 5 i 2g %4 - & Henry Holt & Co. v. Liggett & Myers Tabacco

Co. - %° » P e FivfE2 §- F-E% -0 % - BT FHMRS
FI* 752 F MR P apE > FRAREINHF R

oM GRiTE RAMA AT A A2
EIR AR I 2L P BT ERY > 2 IEGRERL L FEH

AL TE B o 22
rv/,__l

\

‘ﬂ

265 ER AR i B P2

Ty IRA 2 Peh T2 HE Y

9 GoLDsTEIN, supra note 5, at 227.

2 See, e.g., Williams & Wilkins Co. v. United States, 487 F.2d 1345, 180 U.S.P.Q. 9 (Ct. CI. 1973)
aff'd by an equally divided court, 420 U.S. 376, 184 U.S.P.Q. 705 (1975) (per curiam).

2! Henry Holt & Co. v. Liggett & Myers Tobacco Co., F. Supp. 302, (E.D. Pa. 1838).

22 1d. at 304. See also Rubin v. Boston Magazine Co., 654 F.2d 80, 84, 209 U.S.P.Q. 1073 (1st Cir.
1981); Thompson v. Gernsback, 94 F. Supp. 453 (S.D.N.Y. 1950).
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» &~ fgPf1* {7 5 (substantial appropriations) » &% F4&E + > F XTI
FOFTLEFREF R TR BREAIAMLFT LRSI EE

% 7 B .34 o185 4 Consumers Union of United States - Inc. v. General
4

Wi

Signal Corp. %- % ¢ * R4 % B ¥ F%E (Consumers Union of

United States, Inc.) % 5 & i)' % 4% #2225 (Consumer Report) © =] - &
FMAL AT BASZRRFEL AR E TR I o AR R 2
RS N AL O s A L O A 1
(verbatim quotation ) » % fri Ak 2 38a 2 BEF TR Fla FiR

SEVLER O REBELRT FL VS EEE Y o

%L%,:«E» PAEFPEE2 'T |* 752 0 FH@EY 2 SE% %??‘;\«Nﬁ =
S
v

T2 H e 23 JIRER . B 7R R RS

PHN B E AN AR T 2 N B (EHE LR $15 (uncopyrightable material) »
EE EHBEFEEFNVAAT OISR - B ol B R 2 ZFEIRERYE
5 FEHRI R EVE AR PR YRR 73 - e AR08 ~ i 1% - D5 ia T BRI AR R T &
ER(E P IR - b — T B HYHEIERE Y (qualitative analysis) » FE¥T R FEEHMEZEAYT E | (quality)
HEFT S EER o B RS R IER iR Z 15 % - Deborah A. Hartnett, A new Era for Copyright Law:
Reconstituting the Fair Use Doctrine, 39 ASCAP, Copyright law Symposium, at 176.

2 Consumers Union of United States, Inc. v. General Signal Corp., 724 F.2d 1044,1050, 221 U.S.P.Q.
4950 |(§d Cilrbécs))BS), cert. denied, 469 U.S. 823, 224 U.S.P.Q. 616 (1984).

.at .

7-12



FE YRR 2R

TiE* o

AF R EFITEE P 6] 0 & lowa State Univ. Research Found., Inc. v.

)

American Broadcasting Cos. - % ¢ » 2R ¥ L ERA R P
( American Broadcasting Companies; ABC )» & & ¥ (T4 L T h 2 € jz &V
ZAFZ PR TR RIER- FEFRELS VFERNF S

EL AP 2P L RETREOT IR 0 2 ABC RAR S hE P P el §

\\
-

GERTRBIER GAARE BRAK - BT A ES LG - BB

gl 0 IR AT 2B ARBRERFULFTF T ISR

N PR L PRI LN G o B 2R EREAES

ST LT H o RN R e AR N E Y 75 AL

A L 5 ¢}

etz FRZBREY NS TAZEAHEH R TATE
(newsletter) (F:fi®& ) > A4 78 (circulation) (# 3-)

%
RAEBIEED ) W ERERY PREL R AR FRSER

LI B A L. Wi ;% * 2 2 8 7% % (. mass-circulation ) = 7

ETI
A=

(periodicals ) = 44 % 22% (scientific journals) (7~ B ® F ¥ i7) ;
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~

% Jowa State Univ. Research Found.
U.S.P.Q. 97 (2d Cir. 1980).
7T 1d. at 62.

% H.R. Rep. No. 94-1476, 94th Cong., 2d Sess., at 73 (1976 ) ; Wainwright Sec., Inc. v. Wall Street
Transcript Corp., 558 F.2d 91 (2d Cir. 1977).

, Inc. v. American Broadcasting Cos., 621 F.2d 57, 62, 207
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#'S. Rep. No. 94-473, 94th Cong., 2d Sess., at 64 (1975); see also Triangle Publication, Inc. v.
Knight-Ridder Newspapers, Inc., 626 F.2d 1171 (5th Cir. 1980).

%0 PATRY, supra note 10, at 763-64.
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subjective account) » €@ j2 B ? 3REGEINF (T FAH B2 TN EF
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¥
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i ‘ﬁ ¥ TR T AL F i'2 2 F (the nature of copyrighted works
used): 7| Z FE AT (75 AT EILR Y 2 HETFF 0 B NP ELFRG
SUGESE S Fa gt PR TIPR I R L FARE T

BB ALRBAIRIBLDEERT o BRB A2 g2 i THR

PR MEZ MM > FRENRALASELEZ XL > @At I S L S
B AEA - IR AR F IV A RS B2

, (publicdomain) # 2. T g d p4 ; (publicgoods) > * 4 % {F p d 4o

DT R R E R o I L3N8 0 R F IR R DA
LA EgAENN > P FhL e e dEn TE LA gE

(substantial ) 2 #2 & » 423 “TH %A JI* 75 > EF > 6 * & B/
§*”%ﬁg%%ﬁ%oﬂi’?${§ﬂ¥ﬁﬁ%§i ES IR AR
H

LA ZN ) S B A

7~

%2 Radiji v. Khakbaz, 607 F. Supp. 1296 (1985).
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% HARTNETT, supra note 23, at 176.

3% PATRY, supra note 10, at 764 n.178, and 765-766.

® (None of these utterances offered any meaningful help in under standing the doctrine of fair use),
Pierre N. Leval, Campbell v. Acuff-Rose: Justice Souter's Rescue of Fair Use. 13 Cardozo Arts & Ent.
L. J. 19-26 (1994).
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# “copyright is intended to increase and not to impede the harvest of knowledge". See Harper & Row,

Publishers, Inc. v. The Nation Enterprises 471 U.S. 539 ,545 (1985).

*21d. at 545-46. and citing Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 95 S.Ct. 2040,
2043, 45 L.Ed.2d 84 (1975). (The rights conferred by copyright are designed to assure contributors to
the store of knowledge a fair return for their labors.)

* Harper & Row, id. at 546.
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> 1d., at 554. (The unpublished nature of a work is "[a] key, though not necessarily determinative,
factor, tending to negate a defense of fair use.")
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% “The applicability of the fair use doctrine to unpublished works is narrowly limited since,
although the work is unavailable, this is the result of a deliberate choice on the part of the copyright
owner. Under ordinary circumstances the copyright owner's "right of first publication would outweigh
any needs of reproduction for classroom purposes.” see Senate Report, supra note 7 at 64.

' “Thus, a text, including drafts, created for publication, or on its way to publication, presents a far
stronger case for protection against fair use than matter written exclusively for private purposes.” id. at
1122.

8 “The fact that a document is unpublished should be of small relevance unless it was created for or
is on its way to publication.” id.
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