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! MARSHALL A. LEAFFER, UNDERSTANDING COPYRIGHT LAW 299 (1989).
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THE 1976 COPYRIGHT ACT. 24 (1978).
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% Princeton University Press v. Michigan Document Service, 855 F. Supp. 905, 913 (E.D. Mich.
1994), 74 F.3d 1512, 99 F.3d 138 (6" Cir. 1996) (en banc).
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S Ak MDS (A ) 2 Fuppsr i i

(- ) AR RPITFFERZAIBp > T 225 1 FIFAFH

() L Frehrs CUFIARENL2 75 WL H
BT RN R B Fir2 7%, (mere mechanical

photoreproduction of materials) » %2t " ¥ vz # * |, (isnota

() &rF* D THRFHRERE TR LEY ek > 72 4%
Y e K

(v ) WEFAFREBEEE® L2 Fiv Plaks A0+ B K
Grip A E 2 7L TRE A G A TG 6 LR
ST

18 «an established derivative market in which licensed users pay to copy excerpts of copyrighted

works for a variety of purposes”. Princeton, supra note 16.
9 “any copying done at the direction of professors who are making fair use of the materials is
therefore authorized as necessary and incidental to that fair use”. Id.
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AR H i o

bz ERA Y U F R P R T 4
(et R i -

et
|

FEfgz o2 FELAR L2 AL 5 TFEELAT L LR
#. 1% > ;% (copyright law does not protect ideas but only their

creative expression )

AR AT X P F IR RAL FF o

% The Supreme Court has acknowledged repeatedly “the inherent tension in the need simultaneously
to protect copyrighted material and to allow others to build upon it,” and thereby maximize progress,
Campbell v. Acuff-Rose Music, Inc. , 114 S.Ct. 1164, 1169 (1994).

2L Although monopoly protection of the financial interests of inventors and authors is necessary "to
stimulate creativity and authorship, excessively broad protection would stifle, rather than advance,”
intellectual progress. Pierre N. Leval, Toward a Fair Use Standard , 103 HARV. L. REV. 1104, 1109
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%2 The four fair use factors "are to be . . . weighed together, in light of the purposes of copyright,"
Campbell, supra note 20, at 1171.

® and "[t]he primary objective of copyright is not to reward the labor of authors, but '[tJo promote the
Progress of Science and useful Arts." Feist Publications, Inc. v. Rural Tel. Serv. Co. ,499 U.S. 340, 349
(1991) (quoting U.S. CONST. art. I, § 8, cl. 8).

24 the "fair use" concept embodied in section 107 may be understood generally to permit a secondary
use that "serves the copyright objective of stimulating productive thought and public instruction
without excessively diminishing the incentives for creativity." Leval, suprs note 21, at 1110.

% An evaluation of fair use therefore "involves a difficult balance between the interests of authors and
inventors in the control and exploitation of their writings and discoveries on the one hand, and society's
competing interest in the free flow of ideas, information, and commerce on the other hand." Sony Corp.
of Am. v. Universal City Studios, Inc. 480 F.Supp. 429, 203 U.S.P.Q. 656 (C.D. Cal. 1979), rec’d, 659
F.2d 963 (9" Cir. 1981), rev'd, 104 S.Ct. 744, 464 U.S. 417, 429 (1984).

% Despite statutory mention of "teaching" and "multiple copies for classroom use" as possible fair
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chictt enl % 42 ¢ - B F > (¥ (mechanical component
of the process that makes the material available for classroom
use) o2 iEen® F 0 T da s Adkdd B * a4fl s 2 It
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7 a - JRa o Tt > W EE QI 752 p e F o i d
PEAEFNZERTEIE Z2RTERPROPETEL
( mechanical production of the copies ) £ 3% + @& * & 2 {7

(classroom use of the excerpts) » = & - #4157

=7 Y

F i E MDS # A3 B 2R EF 2 Fx & Harper & Row - %
oo Teigdga TREA A A RETT 43
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ETIRN
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ki
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FIRS
L
ETIRS
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¥
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A

SEAIERAR TS ARG A X L ER e
%ﬁiﬁﬂiéﬁéﬁ’?%%ﬁowﬂi’%*ﬁiﬁﬂﬁ

HERERARLF S 0 RE s EE- AL LB g

uses, § 107, "the mere fact that a use is educational and not for profit does not insulate it from a finding
of infringement."
four factors as must any other allegedly infringing work.

%" Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, at 562, 105 S.Ct. 2218, 225
U.S.P.Q. 1073, (1985).

%8 Here, MDS obtains a profit by providing a service. MDS charges on a per-page basis, regardless of
content; MDS does not extract an extra fee for reproducing materials that are copyrighted. MDS does
not "exploit” copyrighted material within the meaning of Harper & Row, 471 U.S. at 562, because its
fee does not turn on the content of the materials, copyrighted or not, that it copies. It does not, of course,
select the materials to be copied or determine the amount to be excerpted.

Campbell, supra note 21, at 1174. Thus, here, the use must be examined under all

6-25



FEREREE N1 T REE — IR DU AR 7 9%

* AR DD EFPCERE G A4 R g e IRAE

SR D ERE BHYRES G FERH F I

() ZIRits FIFRZ L AF L FREFET L > 57 RMEZ
FABERRE K o m p FHFdF = A AT BRI IR
ﬁ’&ﬂ%%éa%?%HiF%°%ﬂ&’&ﬁ%ﬁﬁ%%

275 BIRE P e ek

LPEETES 0 BRIRREAAR LTS 0 T O

P
Iy
-
ST
-
She
-{‘\
3
T
™
N
3
3
<

s _ *z» ;£ f/‘
E YN I
FOCERG SATRFE2Z P anm f1* 5 L 2 Fivivg g B3t s
MARRABE S EER Y 21 75 LR E AT -

% The business of producing and selling coursepacks is more properly viewed as the exploitation of
professional copying technologies and the inability of academic parties to reproduce printed materials
efficiently, not the exploitation of copyrighted, creative materials. Id.

%0 We hold that the Copyright Act does not prohibit professors and students who may make copies

themselves from using the photoreproduction services of a third party in order to obtain those same
copies at less cost. Princeton, supra note 16.
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1 LEAFFER, supra note 1, 296-97. And see also Harper & Row, supra note , at 561, 105 S.Ct. 2218,
225 U.S.P.Q. 1073 (1985).

% 1d. at 557.

%% “in our haste to disseminate news, it should not be forgotten that the Framers [of the Constitution]
intended copyright itself to be the engine of free expression." See Harper & Row, supra note 27, at 558.

¥ GEEEAN\+EEE EE (&) FEL/VGERHIEAAE RS

% WILLIAM F. PATRY, COPYRIGHT LAW AND PRACTICE, 753 (1994).
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% Saul Cohen, Fair Use in the Law of Copyright, in copyright and Related Topics----A Choice of
Articles, 105 The Los Angeles Copyright Society and the UCLA School of Law eds., at 131 (1964).

% Par. (2) of Article 10is;

(2)It shall also be a matter for legislation in the countries of the Union to determine the condition
under which, for the purpose of reporting current events by means of photography, cinematography,
broadcasting or communication to the public by wire, literary or artistic works seen or heard in the

course of the event may, to the extent justified by the informatory purpose, be reproduced and made
available to the public.

6-30



F7NE A HTT R HEVETEE 7

4 (House Repot) » it T4 3@ % > @ AR R PEFEP T
* HIREEA Y R E A R YA, o s s TR A E e T

FHETRR *F FA Gl N B2 -
AR #ﬁl%%‘rﬁ BLRNARERTRE oA MR IR (TR

%t £ %] 3% ¥ ¥ (incidental and fortuitous reproduction - in a newsreel or
broadcast - of a work located in the scene of an event being reported ) -

ARFEEZ e L4 FEZRE VUL ATAT

SN AFETLR YRR AR AM R AT R B
AMEAAL RS ZIFERELSETHS

Wi

:‘ﬂ?ﬁﬁiﬁﬁ’@*”i%iﬁﬁﬁﬁﬁﬁﬁ%ﬁ@i%ﬁ’
TIHGATRE PR TEAR? FEF LR L F A

i

SRS A oyt TR 2 SRR G
AR R R BEFRE A LEENEWUE > LY
B2 ARTFIRAHFE A VAL DEFET RAEDIY 75
WA W’qp"fﬁfm/bj’ﬁﬁw\ﬁxf\ﬂ%‘ﬂgﬁi_kﬂ,
WEEREALT R A F2 1 25

o R AT F R P BTN R 2 NG R4E S R

p i

T \j\ﬁ;l_:if}l]?fé'ﬁ ’f/‘{vl,(k""/\r_;.i?%? :\4.@%]—?‘]]]\ :‘i fi’f%

0 H.R. Rep. No. 1476, 94 th Cong. 2d Sess. 65 (1975).
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“ Berne Convention, Article 10018, Para. (1):

(2) 1t shall be a matter for legislation in the countries of the Union to permit the reproduction by the
press, the broadcasting or the communication to the public by wire of articles published in newspaper
or periodicals on current economic, political or religious topics, and of broadcast works of the same
character, in cases in which the reproduction, broadcasting or such communication thereof is not
expressly reserved. Nevertheless, the source must always be clearly indicated; the legal consequences

of a breach of this obligation shall be determined by the legislation of the country where protection is
claimed.
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* “Doctrine of "fair use" in copyright law creates privilege in others than owner of copyright to use

the copyrighted material in reasonable manner without his consent, notwithstanding monopoly granted
to the owner; fair use doctrine offers means of balancing exclusive rights of copyright holder with
public's interest in dissemination of information affecting areas of universal concern, such as art,
science and industry. Wainwright Securities, Inc. v. Wall St. Transcript Corp., C.A.N.Y.1977, 558 F.2d
91, certiorari denied 98 S.Ct. 730, 434 U.S. 1014, 54 L.Ed.2d 759.; and see also Horace G. BALL, THE
LAW OF COPYRIGHT AND LITERARY PROPERTY 260 (1944).
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B o pP o f MR KF 2 LI R FiTEEC

%"%f“””m’ﬁfaii R F o F A LA o A GRS
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s 1 E P, > LAY BT
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oo Tl s TR AR )RR @I s A2

® ABAKEHEEIEE o (AR TS5, (make quotations) X HHE » HAE NN
T

HNMRECRRRARZERZEF  BRFEAFEEITE W HIRRERES [ B Z 0 ERE
W LRSS T« 5 TR OR i et b 2 SRR ot SRS B - ARG RliF 55 2

WMEE - ISR ARTARTE ZMeks I -
Article 10(1) :

(DIt shall be permissible to make quotations from a work which has already been made lawfully
available to the public, provided that their making is compatible with fair practice, and their extent does

not exceed that justified by the purpose, including quotations from newspaper articles and periodicals
in the form of press summaries.
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B AT Rd 251 - B - B b g 0 U IE L p e F (Teh- 3R
S o THEgRSIT 2 LR B T AR Em A, (illustrate a
theme) ~ T % p e 2 3 k52 | (defend some proposition) ~ & T % # it
2 3= (describe or criticize) A 31 % ch¥ v | % p eh> @ £ 0¥

A= 7 v

(reproducing extracts) # % ¥ irz [ — kA | (75 o P p g

S N ARFCEE ST L R WA T 2 RAE > Tkl
E(F o e g & RikjE OB 4 2 ¥ 7 (awork which has

already been made lawfully available to the public) - 4~ = Z A4
Brilv gt g o T A R AGLIEEF A FALF OB
& F B F van A $24E 4 (right of first publication ) 2 s ¢ o & A
REE g A2 FiTo blAcF T2 2 f5 0 FF T2 5 ST
oo FEFEHGA T A2/, (privatecircle) jxi@ > F3% T4
N2 R () A

N

L s TO@ | ek o
G A L A AEEI Y 0 2 AT LAY L% L2 Fir oo
ARG OBRELD > RODL ARG 0 R o %m0 A2
TERAVERALEE LIRS AR RAS T L E D

FRFELZRLIRT > G 3L L Aeipsdo

* WIPO, supra note 45, at 58.
% .
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TRERT U5 o 12 WIPO i * 08 2 X #3f -
3

%:ﬂf@;-}?id ’ 9;&—;‘;—:;;]15;' » Ap 1 R T

D N5l B A FEU RN S FIR2Z D, B35 22 F i
R R o HOMARI Y T endl B R > AT A4 27
7 -

b ERF (TR & STEPHEN M. STEWART = » 7= & H R ¥ (¥

7

¥ ¥ (T 3845 ( INTERNATIONAL COPYRIGHT AND NEIGHBOURING RIGHTS ) —
4
12}

\

oo BN TR 20 A N UL, kst

51 |d., at 58-59.

°2 STEPHEN M. STEWART, INTERNATIONAL COPYRIGHT AND NEIGHBOURING RIGHTS, 2D ED., LONDON:
BUTTERWORTHS (1989).
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L FE S AR T PR S B BEE BT o B AT5 1 i g

£ 7] (commemorative publications) s\ #g i d1 5k 5+ 20 F (FpF o Bl R LE
A AR R E B T B ARl FATIIY 2 NS

(works of art) P> 3% 1T %2 M5B A 1FE 1 o B 5 % ¢ AR 2 452 &

Fa R RIEEREE O I TR L W P B (opus) ¥ F M IEE R
TR VRAE Ta¥(z T ( conscientious and sincere author)

B il w2 F v o apakalr Fiva MEu dehigi o™

PIABALTE HEE =R E I E ST

(3)Where use is made of works in accordance with the proceeding paragraphs of this article, mention
shall be made of the source, and of the name of the author if it appears thereon. Berne Convention, 810
3).

> WILHELM NORDEMANN ET AL., INTERNATIONAL COPYRIGHT AND NEIGHBORING RIGHTS LAW,
(ENGLISH VERSION BY GERALD MEYER), NEW YORK, NY: VCH PUBLISHERS (1990).
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> Article 10 (1) of Berne Convention (Brussels Version)(1948), reads as follow:

"(D)It shall be permissible in all countries of the Union to make short quotations from newspaper
articles and periodicals, as well as to include them in press summaries."

%6 WIPO, supra note 45, at 59.

7 R EGIATR, AR TTIEE BN, AGLIEERI RN SIA - o HeREEEdt
7 AR REHR A/ UEERFE U A ASEREHS o (LR TR aajzﬁmfz TR

6-51



FEREREE N1 T REE — IR DU AR 7 9%

= o A Tilr g R GEed 7 RS RES S E 251
PEERN EREER F SRR P A ISR s T

7
C FeL BTl (75 0 ARSI 2

BITT2 304 2 JE¥F 4 | | o7 N P FIFLfEHTR _:-ii;]z;@_;\——pq Mgl

Sl FUELr ) TR FMARE I PIRARPHL FiITREZFT S
r

A 2 B

™
ETIRS

S AT R FMA Tl | 7L

P
p
)
&y
ap
W
@
e
4
Eam
:1\

EN A A

HE -~ B~ B IR HAV 20 G HEHEEN - G [HEARBRZEFE - &
TEREES A RERWS - MiFTH "5IH . MRS MEAZFRBEECEEZT > FrsRMA
BIfEZ BBt CRIEZ &7y - ZHATIbA& 7y - PIEE BV, RIGLUEEER EHINZSIH - )
BEIA AR - AGIRIERE -

¥ GEEEAR HIEE BT Bt ARRBEAEHSE -

* & F3E -

6-52



FEAE T AL HEE IS 7 Y

-z RS s P B b s hz R A e Ag L TPy L L

BEa? 5 - % > mE G FEM G R TR EHI LTS 0 B ER
FTHEAU T ERUFL ) B0 o A RGET KR FITE

WrERRH - TN L0 ZFRBRTRLFRRITENEE A

O [ b Biamm by AR REHT - UE R B U T L AR RS -

6-53



EEHESE T Fi 1R SR B B9

F o

zm
’%}

(- ) MEBEFREE BR2 2 B

(

R
3
-

e }J/i—f"t‘q\'-ﬁr\."j }IJ/LL%; ' B /Z{FZPR’ rf”ﬁ’»%él‘?uﬁti".
BN BB A Y AR LA AR AT F - 22
e

-~ 2S5 ZREHAEL > Su 4 e

—

G

- ~
B: AN

She
0
%
Ty

ok

SR E RIS

L

PRER T 2 B AR 2 R ER B ETFITRERE S

Loz REEF o RRGATE A AP MPEE R

FREEUR Lond Bz P FHE RN E 8 3TH
A BT L DOEEE o B oo e v (e
R VREFZEYBTEmEE B &

RRTAREHA L A vEFE

TRLZHE TS KE AT E P 2R E 0 Al
RN B SBF R FE FEREHT - T
T @ A Cal® | > fRfEsle A Fi(E*rp e Firz @ o
ATl A BITFZ RSB R L AITT2 IR > PV AR A o F

6-54



F7NE A HTT R HEVETEE 7

(,

)

C BE N RFEZF T Qb B B2 "fﬁ’—"'“réﬁi Ml
?Jﬁ‘vﬁ‘ 5’7?)’): *va?ff—rﬁ/i'ﬁ%?jﬁmJ—%—iip%ﬁ;,"_gbi
:{;3?2 ' A )R a.«*{‘ ﬂ‘\ﬁ’}i—‘é ﬁ;ﬁkﬂ'ﬂy’:ﬁb%’%ﬁ'/ ‘N"f'J—iTE,‘

¥

BEM > B L3 @ L ML

;‘;ﬁ%fr;&ai,\.J - Z O RE LN E S T ACD R E R AR A F G
s A5 > 5 p 2 G = e
ZEF R B HmEAPNT R LBARTFEIZAE VLE

%@§%$R’% PRABALEFELEL > NE LD 2

SN RN L 2 F T LY TR

FERAE ER Y R I RFE AR BT HE LM
A oML PURER IR L BFFRE ST S

FFABT I

Bm o REATL R BEFITRES A L - R g o R

6-55



FEREREE N1 T REE — IR DU AR 7 9%

FRIPEEMNE e - F 2R AET RE L BRFIC
#

ES RN E ST RS PR N TR It iy
BN FE RS A0 Ty o (AL AR

FRAFHEAL AN ERFF S T4 T AN FE LS R)

......... HAIE T K Py RAEE I E Pz 0B Al
P o @il e SE gL FiE

v Ak iESY T ) i

o
~ m&'{
;\‘\
T
e
N
,.

Iy
-
Iy
1]
=l
-
w3

> 3
o
1T,
T
&
A
-
<«
9
L
W
ﬁ
=
\L'M—
-
=
iy
)—.;_
e
,]"\
>~
o
<o
et
1T,
T
=i
\
=
-
!

FARTEE S - %"’ ,T*ﬁ“'T’?Z7 Ei%’g“—‘f-':b{l?]fﬁu?J
2 A ek X T B AR E S AOR 3 N F B RA
,\_L‘Z_L_&,:J;.L—B EfiﬂhT;}b%\r)@PKmﬁﬁ Fé&mlzg*E’J_
T oA MEHITEZ R F 0 SART AT AN E G %F AR
Foo b R AR R A MR F FE Sl (T DS R A HF
Ta s 2o AR F AT PP L FIWB? - 2 2 RN
PE B RLAE FTEAFL2Z TP
o E G FEMGAR T R H A TE T L o BRI E RS
FUEHEUFLEEE G %Eﬁip,uttgﬁ"%[ﬂ)’\% PRI S
P

AFRELE T PR A2 2 F s

—_

=]

W
i}
#a
i
(s
=
£
~0
L
|

RN
S
Ve
|
?‘fv
M
#
l»-.
e
b=
\\Xy
B
—

(¢ #BEERATL ER L FF

O HARZE SRR G AR A BHR LT BUEAMEERUER L (REIL
TEFZATRE) > AEERHEE - WRENESERET -

6-56



FEAE T AL HEE IS 7 Y

.
ek EREFITEZEZ S - O~ FERT > AEFTEEY @ LRIETY: ST
Pens PILAELSIME R Q

X j\fl;}:’f"i'#%7 rﬁf—';i’ N f':; ’ ;E féf\ih?’fh—'— 7 Iﬁ'ﬂ QJ{F’V}; llgﬂﬁ:lﬁ‘_
LB AR DA ECAM S AR e {17 5 A

AFedeterizg THU LGPy 2 g ?

BB 1Y mE o p o A ARATIR Y B A F T £ B
2=

s AL B wA o EREE LEE KL REXKSE (ZECHARIAH

CHAFEE > JR.) » -4 v 7 # 2 WA 5 I 2 % (Columbia Law
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7

%3..—-Reflections on the Law of Copyright # >®if & = 2 i iE4cis B % & % @

%2 NIMMER, supra note 5, at §13.05[A], 13-162, 163.

% Barbara Ringer, The Demonology of copyright, Bowker Memorial Lecture, US Publisher's Weekly,
18 November 1974, at 30. ("probably the best single work on copyright law ever published in
English™).

% Zechariah Chafee, Jr., Reflections on the Law of Copyright (Parts | & 11), 45 Colum. L. Rev. 503

6-57



FEREREE N1 T REE — IR DU AR 7 9%

M rREc: ¢ —

Sl S P! ,\fg‘ggaﬁ s Fod AR —FK;Z A 2]'_?’{'4%_& v A A ?ﬁ‘] e chie
St R EHpl T Foo - BRFZNE XA L ehiE o @ 0t Bl R s
—FWEARE BB RkEF

{Adeie kL 2

FEAI FLEFTNNLE L P ehpE > FRF AL LR PES
AR Py 2 1 75

PR PRI LA, L FERT AN o AP BRAFETY
FIEpEe L4 RPIE L FERT > Tyuk Ak ey o O

FOORZ DT G R0 5 o TR RGP h2 Lk ARG T R

3

B A REYFFrEL 41" 75 0 RIBRYIT Fozpa i
LRI EWZ P NP I TR P AR EFS

b2 s G e R @ 2RI =

=

~ :Q\
hiad
s

~e

N
oA
5

g
=
(\x

¢R 2

Wi
=

and 719 (1945).

% ("The world goes ahead because each of us builds on the work of our predecessors. Adwarf
standing on the shoulders of a giant can see farther than the giant himself."), id. at 503-29.

% NIMMER, supra note 5, at §13.05[A], 13-160.

¢ while "the arts and sciences should be defined in their broadest terms," still “it is relevant whether
the [copyrighted work] is used primarily for scholarly, historical reasons, or predominantly for
commercial exploitation."” Meeropol v. Nizer, 560 F.2d 1061, 1069 (2d Cir. 1977); Rosemont
Enterprises Inc., v. Random House, Inc., 366 F.2d 303, 307 (2d Cir. 1966).
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% NIMMER, supra note 5, at §13.05[A], 13-162, 163.
% American Geophysical Union v. Texaco Inc., 802 F.Supp. 1 (S.D.N.Y. 1992), 24 U.S.P.Q.2d 1796,

37 F.3d 881 (2d Cir. 1994).
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@ % T isirAag 9l (passive reproduction) z I * 7 2 pF > %i¢ H A58l (=
é’ﬁéwpfﬂﬁ,?aLﬁi?ﬁ;’?uﬁﬁbg@wi?ﬁﬁﬁ
SUINLY RS IS S 2 L

American Geophysical Union v. Texaco Inc.— & ch|;A-32d ¢ > Pl g i
TR 2 B REF AL TR o A R e T
2 P @Y B A F R 75 B Rick £ P Do ER
I 752 AP G je2 b RIS E X ETRE 0 e Bt 2
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2o fEF G o d TRy peh) 2 ¥ (75 0 FHE IS £

%2 FlE g T2y (insufficient) 2 F35pF » RIRZAI* (7 5 45042
2B R EI Y F LR AT 2 dE

0 (the scope of fair use for corporations engaged in passive reproduction is extremely narrow.) See

also Pasha Publications, Inc. v. Enmark Gas Corp., 22 U.S.P.Q.2d 1076, 1077 (N.D. Tex. 1992)
(multiple photocopying by corporation of Gas Daily for employees not fair use and held to be "in
furtherance of ..... commercial pursuits").
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™t "Theory espoused by constitution provision conferring power on Congress to promote progress of

science and useful arts by securing for limited time to authors and inventors' exclusive right to their
respective writing and discoveries is that the advancement of public good, through growth of
knowledge and learning is to be obtained by securing private commercial interest of authors."
American Geophysical Union, supra note 69, at 9.

2 LEAFFER, supra note 1, 299 (1989).
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such reproduction does not conflict with a normal exploitation of the work and does not unreasonably
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Were that the case, fair use would be virtually
" The commercial nature of a use
Maxton-Graham v. Burtchaell, 803 F.2d 1253, 1262 (2d Cir.

1986), cert. denied, 481 U.S. 1059 (1987).
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® “The use, for example, of a copyrighted work to advertise a product, even in a parody, will be
entitled to less indulgence under the first factor of the fair use inquiry, than the sale of a parody for its
own sake," See Campbell, supra note $E£ZR! HREZTESE - , 114 S.Ct. 1164, 1176.
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™ Id. and see also Haberman v. Hustler Magazine, Inc., 626 F.Supp. 201 (D. Mass 1986) (plaintiff's
photographs reproduced within magazine, not on cover).

8 Mikaelian, supra note 35, at 734.

81 paTRY, supra note 35, at 734.
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82 Campbell, supra note 20, at 1174.

8 “IWi]hether the profit element of the fair use calculus affects the ultimate determination of whether
there is a fair use depends on the totality of the factors considered; it is not controlling.” Rogers v.
Koons, 960 F.2d 301, at 309 (2d Cir.), cert. denied, 113 S.Ct. 365 (1992). See also Twin Peaks
Production v. Publication International Ltd., 996 F.2d 1374-75.

8 Campbell, supra note 20, at 1174.
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Document Service » 74 F.3d 1512 » 99 F.3d 1381 (6™ Cir. 1996 ) (en banc).

LR EE T RS TN S YRR N R

8 Whether an author or publisher reaps economic benefits from the sale of a biographical work, or
whether its publication is motivated in part by a desire for commercial gain, or whether it is designed
for the popular market, i.e., the average citizen rather than the college professor, has no bearing on
whether a public benefit may be derived from such a work. Moreover, the district court in emphasizing
the commercial aspects of the [defendant's] biography failed to recognize that '[a]ll publications
presumably are operated for profit ....", and that 'both commercial and artistic elements are involved in
almost every [work]..." Thus, we conclude that whether an author or publisher has a commercial motive
or writes in a popular style is irrelevant to a determination of whether a particular use of copyrighted
material in a work which offers some benefit to the public constitutes a fair use. Rosemont Enters. v.
Random House, Inc., 366 F.2d 303, 307, 150 U.S.P.Q. 715 (2d Cir. 1966), cert. denied, 385 U.S. 1009,
152 U.S.P.Q. 844 (1967).

8 Rogers v. Koons, supra note 83, 960 F.2d 301, 309.; And see also Twin Peaks Production V.
Publication International Ltd., supra note 85, at 1374-75.
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8 Princeton, supra note 16.

89 The “fact that a publication is commercial as opposed to nonprofit is a separate factor that trends to

weight against a finding of fair use.“ Harper & Row, supra note 27, at 562.

% The central inquiry “is not whether the sole motive of the use is monetary gain but whether the user
stands to profit from exploitation of the copyrighted material without paying the customary price”. 1d.

% Sony, supra note 25
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% “[E]very commercial use of copyrighted material is presumptively an unfair exploitation of the

monopoly privilege that belongs to the owner of the copyright.” id. 464 U.S., at 451 (1984).

% 1d., at 736.

% Campbell, supra note 20, at 1173-74.
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% PATRY, supra note 35, at 761.

% American Geophysical Union, supra note 69, at 9.
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% “that presumption is easily overcome by transformative use, nonsupersedeing use" id. 802 F.Supp.

at 13.

% Sony, supra note 25, at 562. (The “fact that a publication is commercial as opposed to nonprofit is a
separate factor that trends to weight against a finding of fair use*.).

%0 campbell, supra note 20.

1% 1d. at 1170.
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103 (Whether and to what extent the new work is "transformative" . . . Although such transformative
use is not absolutely necessary for a finding of fair use, Sony, supra, 464 U.S. at 455, n.40, the goal of
copyright, to promote science and the arts, is generally furthered by the creation of transformative
works. Such works thus lie at the heart of the fair use doctrine's guarantee of breathing space within the
confines of copyright . . . and the more transformative the new work, the less will be the significance of

other factors, like commercialism, that may weigh against a finding of fair use.), id. at 1171.

104 That the "fac("a per se rule thus run as much counter to Sony itself as to long common-law
tradition of fair use adjudication™) id.t that a publication was commercial as opposed to nonprofit is a
separate factor that tends to weigh against fair use," But that is all, and the fact that even the force of

that tendency will vary with the context. ...." Campbell, supra note 20, at 1174.
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