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! Mazer v. Stein, 347 U.S. 201, 219, 74 S.Ct. 460, 471 (1954)(“The economic philosophy behind the
clause empowering Congress to grant patents and copyrights is the conviction that encouragement of
individual effort by personal gain is the best way to advance public welfare through the talents of
authors and inventors in ‘Science and arts’”. And see also Twentieth Century Music Corp. v. Aiken, 422
U.S. 151, at 156 (1975)(“The immediate effect of our copyright law is to secure a fair return for an
author’s creative labor. But the ultimate aim is by this incentive, to stimulate the creation of useful
works for the general public good.”).

2 The financial interests of inventors and authors is necessary “to stimulate creativity and authorship,
excessively broad protection would stifle, rather than advance,” intellectual progress. Pierre N. Leval,
Toward a Fair Use Standard, 103 Harv.L.Rev. 1104, 1109 (1990).

® The Supreme Court has acknowledged repeatedly “the inherent tension in the need simultaneously to
protect copyrighted material and to allow others to build upon it," and thereby maximize progress,
Campbell v. Acuff-Rose Music, Inc. , 114 S.Ct. 1164, 1169 (1994).
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* Princeton University Press v. Michigan Document Service, 74 F.3d 1512, 99 F.3d 1381(6th Cir.
1996)(en banc).

® Campbell, supra note 3.

® the "fair use" concept embodied in section 107 may be understood generally to permit a secondary
use that "serves the copyright objective of stimulating productive thought and public instruction
without excessively diminishing the incentives for creativity." Leval, supra note 2, at 1110.

" An evaluation of fair use therefore "involves a difficult balance between the interests of authors and
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& MCA, Inc.v. Wilson — % # » M2 2 iRy = R0 T =
:'E_“N’# (& ﬁ*_{?d‘%?%ff%fé& m)gﬂé_ B3 mrrA 4 ﬁ—,gg}gﬁf& R -*gﬁxf_‘g—_p &
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inventors in the control and exploitation of their writings and discoveries on the one hand, and society's
competing interest in the free flow of ideas, information, and commerce on the other hand." Sony Corp.
of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).

8 1d., see also Association of American Medial Colleges v. Cuomo, C.A.2. (N.Y.) 1991, 928 F.2d 519,
certiorari denied 112 S.Ct. 184, 116 L.ED.146. (Effect of use upon potential market for or value of
copyrighted work is single most important element of “fair use” defense to alleged copyright
infringement.)

% STEPHEN M. NORDEMANN ET AL., INTERNATIONAL COPYRIGHT AND NEIGHBOURING RIGHTS 66-67
(1983).

10" Analysis of fair use factor concerning effect on the market requires balancing of benefit that public
will derive if use is permitted against personal gain that copyright owner will receive if use is denied.”
Wright v. Warner Books, Inc., C.A.2 (N.Y.) 1991, 953 F.2d 731.

1 MCA, Inc. v. Wilson, 677 F.2d 180 (2d. Cir. 1981).
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12 myhere a claim of fair use is made, a balance must sometimes be struck between the benefit the

public will derive if the use is permitted and the personal gain the copyright owner will receive if the
use is denied. ....... The less adverse effect that an alleged infringing use has on the copyright owner's
expectation of gain, the less public benefit need be shown to justified the use." Id. at 183.

13 PAUL GOLDSTEIN COPYRIGHT 230 (1989).
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16 “The use must be productive use and must employ the quoted matter in a different manner or for a

different purpose from the original. A quotation of copyrighted material that merely repackages or

republishes the original is unlikely to pass the test; in justice Story's words, it merely "supersede the
objects" of the original. If, on the other hand, the secondary use adds value to the original----if the
quoted matter is used as raw material, transformed in the creation of new information, new aesthetics,
new insights and understandings----this is the very type of activity that the fair use doctrine intends to
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protect for the enrichment of society.” id.

17 “Transformative use may include criticizing the quoted work, exposing the character of the original
author, proving a fact, or summarizing an idea argued in the original in order to defend or rebut it. they
may also include parody, symbolism, aesthetic declarations, and innumerable other uses." id.

18 Campbell, supra note 3, at 1164.

® (whether and to what extent the new work is "transformative" . . . Although such transformative use
is not absolutely necessary for a finding of fair use, Sony, supra, 464 U.S. at 455, n.40, the goal of
copyright, to promote science and the arts, is generally furthered by the creation of transformative
works. Such works thus lie at the heart of the fair use doctrine's guarantee of breathing space within the
confines of copyright . . . and the more transformative the new work, the less will be the significance of
other factors, like commercialism, that may weigh against a finding of fair use.) 114 S.Ct. 1164, 1171
(1994).
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0 Princeton, supra note 4.

2L Ordinarily, analysis under the first factor centers on “whether the new work merely 'supersede[s] the
objects' of the original creation . . . or instead adds something new, with a further purpose or different
character, altering the first with new expression, meaning, or message; it asks, in other words, whether
and to what extent the new work is 'transformative." Campbell, supra note 3, at 1171.
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?2 See L. RAY PATTERSON & STANLEY W. LINDBERG, THE NATURE OF COPYRIGHT----A LAW OF USER 'S
RIGHT 68 (1991).
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2 “photocopying an old newspaper clipping to sent to a friend may be an example; pinning a quotation
on one's bulletin board may be another. In each of these cases, the effect on the author is truly
de minimis. Thus even though these uses provide no benefit to the public at large, no
purpose is served by preserving the author's monopoly, and the use may be regarded as
fair." Sony Corp. of America v. Universal City Studios, Inc., 104 S.Ct. 744, 464 U.S. 417 at 481-82.
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24 William F. Patry and Shira Permultter, Fair Use Misconstrued: Profit presumptions, and parody, 11
Cardozo Arts & Ent. L.J. 667, available in West Law, CDZAELJ Database, 11 CDZAELJ 667, at 8.
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%6 “the type of use being made, rather than the type of entity making the use". 1 WILLIAM F. PATRY,

COPYRIGHT LAW AND PRACTICE 728 (1994).

27 |d. and see also Campbell, supra note 3, at 1174 (1994) (“the mere fact that a use is a educational
and not for profit does not insulate it from a finding of infringement, any more than the commercial
character of a use bars a finding of fairness").

%8 PATRY, supra note 24.

2 Campbell supra note 3, at 1174 (“Congress ... urged courts to preserve the breadth of their
traditionally ample view of the universe of relevant evidence"), see also Consumers Union of United
States, Inc. v. General Signal Corp., 724 F.2d 1044, 221 U.S.P.Q. 400 (2d Cir. 1983), cert. denied, 469
U.S. 823, 224 U.S.P.Q. 616 (1984) ("The distinction between ‘commercial nature' and 'nonprofit
educational purposes' is merely illustrative of what is included in assessing the core of the criterion,
which is the purpose and character of the use™).
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%0 This amendment is not intended to be interpreted as any sort of not-for-profit limitation on
educational uses of copyrighted works. It is an express recognition that , as, under the present law, the
commercial or non-profit character of an activity, while not conclusive with respect to fair use, can and
should be weighted along with other factors in fair use decisions." H.R. Rep. No. 1476, 94th Cong., 2d
Sess. 66 (1976).
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%% See GOLDSTEIN, supra note 13, at 190-196.
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