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3% , (affirmative defence )
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% WHORACE G. BALL #3228 - { v v & IR chF (T2 2 2 B X (¥4

A (THE LAW OF COPYRIGHT AND LITERARY PROPERTY ) — % # 4c 1 3% 2 » BALL
KL hind P LI TR TR
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W+ 23 FIEfEL F PR 2377 (privilege) -

BALL #c## I P it 2R % 2 2 K2 (5> LI LR * 2L T HK - E

! MARSHALL LEAFFER, UNDERSTANDING COPYRIGHT LAW 293-94 (1989) .

2 "Fair use is an affirmative defense. As such, it is a privilege, not a right, and is relevent only after a
prima facie shoeing of infringement has been established.” 1 WiLLIAM F. PATRY, COPYRIGHT LAW AND
PRACTICE 725-26 (1994).

® "Fair use may be defined as a privilege in others than the owner of a copyright to use the
copyrighted material in a reasonable manner without his consent, notwithstanding the monopoly
granted to owner by the copyright." HORACE G. BALL , THE LAW OF COPYRIGHT AND LITERARY
PROPERTY 260 (1944) .
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STORY ;# F & Folsomv. Marsh — %3 $12_ F 242 5 (ruling) » B 3

1 PAUL GOLDSTEIN, COPYRIGHT: PRINCIPLES, LAW AND PRACTICE 187 (1989).

Folsom v. Marsh, 9 F.Cas. 342 (C.C.D. Mass. 1841)(No. 4901).

MELVILE B. NIMMER, 3 NIMMER ON COPYRIGHT (1994), at §13-51. see also LEAFFER, id. at 293.
[T]he question, then, is, whether this is a justifiable use of the original materials, such as the law
recognizes as no infringement of the copyright of plaintiffs......It is certainly not necessary, to constitute
an invasion of copyright , that the whole of a works should be copied, or even a large
portion of it, in form or in substance. If so much is taken, that the value of the original
is sensible diminished, or the labors of the original author are substantially to an
injurious extent appropriated by another, that is sufficient, in point of law, to constitute
a piracy pro tanto.....in short, we must often, in deciding questions of this sort, look to
the nature and objects of the selections made, the quantity and value of the materials
used, and the degree in which the use may prejudice the sale, or diminish the profits, or
supersede the objects, of the original work. id. at 348.
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BLE A Z AR AN R R 2B B (PR AN B IE L - (R R A B - et =T Ry 2510
ZeEs - 352 F, Alan Latman, Fair use of Copyrighted Works, Study No. 14, in COPYRIGHT LAW
REVISION, Studies Prepare for The Subcomm. on Patents, Trademark, and Copyrights of The Comm. on
T?e Judiciary, United States Senate. 86th Cong., 1st and 2d Sessions. (1960 and 1961), at 275.
Id. at 7.
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5 »An unlicensed use of use of the copyright is not an infringement unless it conflicts with one of the
specific rights granted by the copyright statute.” see Sony Corp. of America v. Universal City Studios,
Inc. 464 U.S. 417, 447 (1984).
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