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The Research on the Possible Guidelines
of the Second Paragraph in Article 65 of Copyright Act of Taiwan

Abstract

The primary purpose to establish Copyright Law is to
encourage the creation, communication and dissemination of
all sorts of works, in order to harvest human culture and
civilization. Amodern society would always try to established
her copyright protection mechanism to protect all of the
authors’ economic and moral rights which subsists on the
creation of their works.

With the continuous creation of all kinds of works, the
society i1s benefited and the culture is also enriched, but
for the reason that a world goes ahead because each of us builds
on the works of our predecessors, so the protections granted
by copyright law should be limited in a way that does not allow
to stifle independent creation by others. And it is believed
that most of the Countries in the world are just build their
fair use mechanism base on the principle.

In enacting Copyright Act of 1992, Legislative Yuan
expressed its intension to build up the fair use mechanism
is to balance the mutual benefits between the private and the
public, and to promote the progress and development of the
national culture as a whole; Therefore, a serial of articles
called: “The limitations on copyrights” have been established
and planted into the Act, among which, the fair use doctrine
clause, Article 65, is historically the most important one.
A fair use Fair use is a free, non-infringed use, it also may
be defined as “a privilege in others than the owner of a
copyright to use the copyrighted material in a reasonable
manner without his consent or authorization, notwithstanding
the monopoly granted to owner by the copyright”, cited from
HORACE G. BaLL, THE LAw OF COPYRIGHT AND LITERARY PROPERTY 260 (1924) .
And from the perspective of procedure law, “fair use argument
is an affirmative defense, as such it is a privilege, not a
right, and is relevant only after a prima facie evidence
showing of infringement has been established.” cited from 1
WILLIaM F. PATRY, COPYRIGHT LAW AND PRACTICE 725-26 (1994).

How to determine that a use is fair? What is the standard
and criteria to decide that use is “fair” in copyright law?
To what extend and degree, and in what way a use is fair, obvious
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there is no exactly direct answer to these questions in Taiwan
Copyright Act, except the text of article 65. The article 65
of the Copyright Act directs the courts, in a case-by-case
base, should take into account every element in which it is
related to the use itself, especially the second paragraph,
of which, it provides that the court should emphasize to
examine the “four facts” in order to determine whether the
use in issue is a fair use or not. The full text of Article
65 says:

The fair use of copyright would never constitute an
infringement of the economic right of copyright.

Where a use is fair or not, should be judged based
on every facts related to the use, especially on the
following facts:

1.The purpose and nature of the use,
including the commercial purpose or non profit
educational purpose;

2.The character of the use itself;

3.The quality and quantity of the portion of
the use in relation with the work used;

4.The effect of result of the use toward the
potential market and the present value of the
work used.

The possible guidelines for the judgment whether a use is
fair therefore lies on those Limitations on Copyright Articles,
which are between Article 44 to 64, and the four facts mined
in the second paragraph of Article 65, And the others
guidelines may be figured out or be measured from the judicial
verdicts or Jjudgments handed down from Courts and the
decisions rendered from the District Attorneys’ offices.

Besides, the cases or studies regarding the Article 107
of the United States Copyright Act of 1976, from which, the
Article 65 of Taiwan Copyright Act of 1992 are literally
originated from, also play an important role to help us to
define and learn more about the interpretation and the
application of fair use doctrine to every case we are facing.
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This research is primarily tried to shape out the outer
guidelines for the decisive criteria about a fair use, or tried
to find out any categorizative fair use standard which might
be possibly exist.
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