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̽P̺�ͤϯ	

ȹ�æɏvҾ҇Υ͢ЙɆ̅ɑýV¤ХйƪǗѐHÜҾǆɶSҒΏÑ̾

ϓĽҒΏLƢɫҒΏҾ˯ΔöʂҾ9΍Ș�ɀ�S͢ɡáҾ�ʜ̑¡˶Ɂ͢

ЙS̃ɏѳǗйHÜM6͢ЙSĆxǼÑĊƲЇϐҾ˻ˏcUaĊƲ�pΥ

�ʆ̃ƽ˘L3˘̿MÂ΀Ҿ˳Ɂ͢ЙǾη_т˲�ЇȻTСɀ�Ҿ¤ХL

ȷȣ9̌˻rɋҾVЇȻP͟ЦІҾͪ�ɝÌS¤_ʃɵƖ̬͟ѿҾ̢ɞP

̑sĆ΍Γ½t̸͢YĀǅϟЇȻM.ʑҾȹ�æ͢ЙǾηPɀҖƜ�̌˻

P̃�ÏǘҾ�ĄPɀҖøcˋΥ�ʆp6ʆÏ͡ϹSHʶϗN/ҏM	

͟ˆїɓǧЀ˱ƉɁ 2013ƣ 5ɟ̀λ“ Ҿ́ȫ̙ϸûͿM1̷ʥ�ýЕ

ã1x IP 78Ǳ DNS Ǿη̿ɀƲżѬNPɣö̖ѠP�ʆ̃GM̸͢O_�

ʥĆεǘҾXͿǨxʥѾνk_̭ƦнεӀɝǂˋ-ǭĊ˵_˽ǨҾʟkÂ

ˋəʳµ_ȑϑÇɬ2MѤƁM˵̃˽ǨҾ\τĆʔ͏ǯxTȹҹҿ	

	

	

																																								 											

1	 Internet	Society,	Internet	Society	Perspectives	on	Internet	Content	Blocking:	An	Overview,	

2017.3,	https://www.internetsociety.org/resources/doc/2017/internet-content-blocking/#_ftn10;	

Council	of	Europe,	 	 Comparative	study	on	Filtering,	blocking	and	take-down	of	illegal	content	on	the	

internet,2015.12,https://www.coe.int/en/web/freedom-expression/study-filtering-blocking-and-take-

down-of-illegal-content-on-the-internet	Ҽlast	visited:	2018/7/28ҽ	

2	ɓǧЀ˱ƉȫżѬGM�ʆ̸͢ҾɁҿ

https://zh.wikipedia.org/wiki/%E7%B6%93%E6%BF%9F%E9%83%A8%E6%99%BA%E6%85%A7%E8%B

2%A1%E7%94%A2%E5%B1%80%E7%A0%94%E6%93%AC%E5%B0%81%E9%8E%96%E5%A2%83%E5%

A4%96%E4%BE%B5%E6%AC%8A%E7%B6%B2%E7%AB%99%E4%BA%8B%E4%BB%B6ҼɝǂˉψɆҿ

2018/7/28ҽM	
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(1) ȩǍƁύϯΓ˳̃ơҞҿ	

ύϯΓ˳ˋʜ\̢ɞѠτ?̘Ҿ΁6ȹ�æɏvҾ͢ЙÔˋЇϐ¤ȣ̃

\τšr_PҾΫ˳͢ЙǑй�ȌVˍъƴƋ_ªҹҾĊƲЇϐĆx6͢Й

SɔεˍѺҾ6ĽDʜ\̢ɞN®ωҹ_ф̭YҾǺˁѠτ̃ϊΚMˏ̸͢

YǶȘ�̃Їϐ˯NҾNȹĐɠ�pΥ�ʆЇϐ_̸͢Ynd6ɥ�pΥ�

ʆ_ЇϐҾ�P͟żѬ̸͢ҾÔ̸͢YǶɠЇϐ9ˍʥˋ̢ɞP̑ǶĀǅM

ʑMҾ˳Ɂ͢Й_ɱǍ§�_PˋгɊǘý�{Ҿʑҧż͢ȖɂĆ΍ɞ̚J

͢Й_ѲȱǘX�º̑ˍʥ�{º¼Їϐ�ʻMÂ΀Ҿ˳ɁNż͢OPϛҾ

6Ҋʆ1Ų¾ɠ˝ʖǡʱҾ.ʑM˵ɝÑȩè6ɁҾΝĆżѬ̸͢ЇϐҾ

Ô6͡ϹΥ�ʆ_ҫҾŚ�Ǹ΍�҆ё´ʲˋ̓Òύϯ̃Ƒ¾M	

(2) �ϱNPɣö̖ѠP�ʆ̃GM̸͢Oҿ	

ŚSǶЮҾNȹĐɠ�pΥ�ʆЇϐ_̸͢Ynd6ɥ�pΥ�ʆ_Ї

ϐҾ.ʑҾNPɣö̖ѠP�ʆOǶȈˋ�Ҿ½Íȿɿʼˋ�ҾUˍ˽ͻM	

(3) ż͢Ȗɂɠȴǘҿ	

ĄPƳБ˕ϸ̃ɻɎʑҧż͢Ȗɂ_ɠȴǘˋ�MǻϚ΀ϢˋзҧǾη

ż͢ȖɂǀrɋУɋ³ɡǱЯёҾXVˍʥ̏ʐϋʟ�ʆ ңҾV�˲΀Ć

΍ЦĎəNN7TæO_͢ЙɡáxĀǅ̌ѷ¶r3M	

̊ÕѺ̸͛͢ɀƲPΕĆÇˋj̮ҿDNSѺ͛ҼDNS-based	blockingҽLIP	

Ѻ͛ҼIP	and	Protocol-based	blockingҽLURLѺ͛ҼURL-based	blockingҽLƢć

Ѻ Ҽ͛Platform-based	blockingҾ̋ ÎѤƁȟƀƳȨҽLΖ DPI	Ѻ Ҽ͛Deep	Packet	

Inspection-based	blockingҽM	

DNSˋ Domain	Name	System_ͩyҾ½̊̃6Ž͢Қ_ IPЦșˋȺcҾ

ɀ��˲΀ϓǫMDNSѺ͛ɀƲÔɎ6 DNS�ɡ)Yơȭ DNSΖ IP_ƁǭҾ

� DNSˍʥл͚Δ̌Ɓǭ_ IP�ʹM.ʑ˻�˲΀ˍʥл͚ΔƁǭ̃͢ҚҾ

																																								 											

3	 Supra	note	1,	p6.	
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¥ɞ̎ÑJServer	Not	Found”_cʁM�˳Ɂ̌ѷ͢Қsd6Ɂ͢ЙYҾÏ˲

psĆx½tɀƲҾл͚Δϟ͢Қ4M	

IPÔɎ͢Қ6�ɡ)Y_ȹ�78Ҿ.ʑ IPѺ͛ɀƲÔɎϖkЙ˳Ҿ�

˝k IPˍʥл͚Δ͢ҚM˳Ɂ IP78YĆ΍åĐȹ̂L˯ΔSìҚҖҾɎȳ

IPѺ͛˱˰фƪѺ͛_Ҫ҈˝ÎҴMƁɁ IPѺ͛ҾÏ˲pnĆΫ˳v˫�ɡ

)Ҽ897?@�:.9=.9ҽǱβǫ̈̄p͢ЙҼ(#!ҽ̿ɀƲφё5MURLÔɎ�Î͢Қ

78ҾǶϱ URLѺ͛ɀƲöɎϖkP͌Ë�Î͢Қ͢8Ҿϼ�˲΀Ζϟ͢8

_΅ͯYȿMˏ ΁ΝɎǭѺ͛_̸͢ÓǡŽURLϖǩ˻ςҍǱɎɏƝəșҾ

Ѻ͛ȴɭöɊҩāƽҙM.ʑǻϚ΀ϢˋҾ˳Ɂ IPѺ͛Ζ DNSѺ͛9ҏxɠ

ȴѺʏ�˲΀ȒόǭѺ͛_̸͢ҾҏϢ½ˋ¾ɠɤƿĆ΍ǘ_Ȗɂ6M�nɠ

UČυϋϢˋҾҋˏ IPѺ͛Ζ DNSѺ͛9ĆφёҾ�wϴ̙̳ҩ̡w҅Sҵ

ƄɠpȐεφёȖɂҾ.ʑҾIPѺ͛Ζ DNSѺ͛ЖxȘҴȒό�ʆ̸͢_/

ҏƪ7M	

ƢćѺ͛ÔɎгфȟƀƳȨǱ̢ͺƢćżѬ˝k¶rM�ŚɁȟƀ̸͢

Sȟƀ˝kc̐ҾŽUɞÅ˩̌ѷ¶rMDPIѺ͛ÔɎгф˝kοʹʄʹǶɠ

Їϐ¶rҾ�ŚгфѷѪcL¤Х¶r_ʬѡLʃɵč̯Ǳ½tΖ¶řѷ

_ЇϐҾʟkϟ¶rɎďǭϟѺ͛M�Õ΀.ˋƢć̌˻N®Ҿˍʥ·ҖѺ

͛Ҿ΁ǂ΀_ɠȴǘÔɎ̌˻̭ƪĀʟɁżѬφÔҾ.ʑљUμϢˋɎɠȴ

̃Ѻ͛ɀƲM	

																																								 											

4	 Heidrich/Heymann,	Die	Büchse	der	Pandora	erneut	eröffnet:	Der	BGH	und	Websperren—Eine	

kritische	Analyse	der	Rechtsprechung	zu	Internetsperren	durch	Access-Provider,	MMR	2016,	371.	

5	 Heidrich/Heymann,	aaO	(Fn.	4),	372.	

6	 Heidrich/Heymann,	aaO	(Fn.	4),	372;	Marly,	aaO	(Fn.	33),	473.	

7	 Nordemann,	Anmerkung	zu	EuGH,	Urteil	von	27.	März	2014—C-314/12—UPC	Telekabel	Wien	

GmbH/Constantin	Film	Verleih	GmbH,	Wega	Filmproduktionsgesellschaft	mbH,	ZUM	2014,	500.	
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ˏ΁UĆďϢҾʐ˳͢Й̃Ǒй�ȌVˍъƴƋ_˝ǘҾ�pΥ�ʆ_

ЇϐPɇ6̸͢S�P̑ˉψҾ½ƁɁʆÏp_ƽҙ˯ѥҾ΁żѬ̸͢Ҿ�

̢ɞP̑ˍʥȒό�pΥ�ʆ_ЇϐҾÔǯˋ͡ϹΥ�ʆ̌˻ɠȴ_ɀʥҾ

.ʑҾȮȇżѬ̸͢_Άʭnǆɥ¡ʋM	

ɠѮɁW˵\τ1ŲҾŚǋ1Lʥ1LΞ1L˅ʩL“Üļ̿1Ыƣ̄

ƖƇѹÒGM̸͢�pΥ�ʆϸңƖɠəнPʒ_ϻюҾŚʍ̇ʥѾƖ΋Ϣ

ĊɞĚ1ǅ˳ʥѾĖлͥɡáȘ�΀ȐĀż͢ȖɂҾ΁Ξ1L˅ʩL“Üļ

əƇѹÒGM�pΥ�ʆ̸͢Ɩiǯ̷ʥM.ʑҾɧ̙̳ɵ_̊̃6Ɂ̙ɬ

ǋ1Lʥ1LΞ1L˅ʩL“ÜļĊ1_̌ѷʥφ͆Lwáт�ǝƺΖfϨ

_̌ѷϑϯҾɤ΍dϋĊ16ʑϸңSǶȐε_ÒƪLǯȴҾXÇɬǰ1̌

ѷʥφΖw҅ǝƺǂҾȘÅ¾ҳ°ϸ�\̈́ʂѷΖĊ˵ûͿM	
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̽g̺�ʍ̇	

LL� ̌ѷ̷ʥφ͆	

ˋ.ǭȹ�æ̩Ǿ̀ƍҾʍ̇Ɂ 2000 ƣифҒbĠáȈwҼRichtlinie	

2000/31/EG	des	Europäischen	Parlaments	und	des	Rates	vom	8.	 Juni	2000	über	

bestimmte	 rechtliche	 Aspekte	 der	 Dienste	 der	 Informationsgesellschaft,	

insbesondere	 des	 elektronischen	 Geschäftsverkehrs,	 im	 Binnenmarkt8ҾxT̯

NҒbĠáȈwOҽҾx̝�̝�ĊɞĚ1ѳ_ɡáΓ˳ʬиMǇɁ 2001ƣʍ

̇ифЇϐ̢ɞϬėΥ�ʆýњȒʆ�ϹȈwҼRichtlinie	 2001/29/EG	 des	

Europäischen	 Parlaments	 und	 des	 Rates	 vom	 22.5.2001	 zur	 Harmonisierung	

bestimmter	Aspekte	des	Urheberrechts	und	der	verwandten	Schutzrechte	in	der	

Informationsgesellschaft9ҾxT̯NЇϐ̢ɞȈwOҽҾxϬėĊɞĚ1ѷɁΥ

�ʆΖΥ�њȒʆ�Ϲ_φkMgқȈwY9ĐɠѷɁ͢ЙɡáȘ�΀_φ

kҾ½̊̃6Ɂǐξ°Ҿ¼Č̀ȜPΕǘ_φ͆Û΍ҾʑĆΓҒbĠáȈ

w̽ 50 қͿѡ.͓ҿNЇϐ̢ɞȈwΖҒbĠáȈwǭɁ̌Čɏɤ˰ȴ_Ѡ

τǘ6ɁҾŚʑɀ΍Ƈ�pΥ�ʆΖΥ�њȒʆfzYҾƁYr΀_Ѓ{°

																																								 											

8	ʍ̇ҒbĠáƾ�ȈwҼDirective	2000/31/EC	of	the	European	Parliament	and	of	the	Council	

of	8	June	2000	on	certain	legal	aspects	of	information	society	services,	in	particular	electronic	

commerce,	in	the	Internal	Market	('Directive	on	electronic	commerce')ҽҾɁҿ

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32000L0031&from=DEҼɝǂˉψ

Ɇҿ2018/4/14ҽM	

9	Їϐ̢ɞϬėΥ�ʆýњȒʆ�ϹȈwҾɁҿ

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001L0029&from=DEҼɝǂˉψɆҿ

2018/4/14ҽM	
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̷Ɋ̝φ͆MOΖЇϐ̢ɞȈw̽ 16 қͿѡ.͓ҿNɁ͢ЙW˵_�ʆЃ{

U¥ʰýΥ�ʆΖΥ�њȒʆҾ�ʰýŚϫϲLUwƮĒǱ�pĠɿʆ̿½

tҠľҾ.ʑŽ͢Йɡá΀_Ѓ{φ͆ɁҒbĠáȈwҾɀ΍ѤƁĊҠľϬ

ėĊɞĚ1_̌ѷφkM΁ɧȈwΖҒbĠáȈwǭɁњЫ_ɤѳ¶Цșˋ

1¶ʥҾ.ˋgқȈw¼ČȘ�PΕǘ_ùÔΖφ͆ҾVɧȈwUƽҙҒb

ĠáȈwǶφ͆_Ѓ{MOǅ̖M�

�ҒbĠáȈw�

͢Йɡáɺ΀_Ѓ{φkɁҒbĠáȈw̽ 12 ɷΔ̽ 15 ɷҾ½¶rΖ

͹1 DMCA _φkPΕґČ 10Ҿ\τφ͆ɡáɺ΀_Ѓ{ѽÒ

ҼHaftungsbeschränkungenҽҾ΁ɥφ͆ɡáɺ΀_̱ɻЃ{Ҽpositive	

HaftungҽMΔɁƁɡáɺ΀ϮʞU�ˋҾxYʏ�pˡǤҾÔĆ�ȪЇϐ̢

ɞȈw̽ 8ɷ̽ 3қΖ̽ 12ɷΔ̽ 14ɷ͚ċ΁�Ҿșύ_ҾɡáȘ�΀?

Ɂ̽ 12ɷΔ̽ 14ɷ_Ċɷ̽ 3қφkҾ�Ć΍�ȪЇϐ̢ɞȈw̽ 8ɷ̽

3қϿɠU�ˋ_ͻá11M	

ҒbĠáȈw̽ 12 ɷΔ̽ 14 ɷ�ÇÎѤƁлͥȘ�ɡáɺ΀LǑйd

ĀɡáȘ�΀LЇϐ«dɡáȘ�΀R̮ҧĽǶˋ_φkҾΖɧ̙̳Ϗ˹̌

ѷ_лͥȘ�ɡáɺ΀_Ѓ{φkɁ̽ 12 ɷҾϱҿNI	ɡá�ˋ¤Х˳Ï˲

pǶХµ_ЇϐǱȘ�Δ͢Й_лͥҾV aҽɥ̀à¤ХӀbҽɥяȥ¤вЇ

ϐ_ƁϽӀcҽɥяȥǱϻə¤Х_Їϐ΀ҾĊɞĚ1ǭ̝�ҾɡáȘ�΀Ɓ

ɁǶ¤Х_ЇϐUϿЃ{M	 II	Õқ_¤вЇϐΖȘ�лͥnåĐYͰƲ«d

¤ХЇȻҾΝ½¥�ˋчǯ͢Й¤ХÛ΍ҾVЇϐ«dɏѳɥоГиƝ¤Х

Ƕǎτ_͆2MIII	ɧɷφkUƽҙĊɞĚ1�½ʥǁҳÒ˳ʥѾǱεȲʂѷ

τʞɡáȘ�΀¡ʏǱѺʏ�ʆεˋMӂ�ʑҾ̽ 1қǶËRʊτz_̊̃6

																																								 											

10	 Walter,	in:	Walter	(Hrsg.),	Europäisches Urheberrecht	Kommentar,	Info-RL	Rn.	143.	

11	 Walter,	in:	aaO	(Fn.	10),	Info-RL	Rn.	144.	
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Ɂ̝�лͥɡáȘ�΀¥μàȘ�ɡáҾЇϐ_¤ХΖ¤Хф̭9Ҕ˳лͥ

ɡáȘ�΀Ƕ̀àҾЇϐ¤Х_̌ƁpnҔ˳лͥɡáȘ�΀ǶяȥM΁̽

2 қφk_̊̃Ô6ɁŽΓà_ɖɏǘYͰ«dnåĐɁЃ{´ѿ_͆˼
12M	

ɝǂɁ̽ 15 ɷ̽ 1 қφk´ѿɺ΀PΙǘ_Їϐ̉ȓͻáҾϱҿNI	ɞ

Ě1ƁɁ̽ 12ɷL̽ 13ɷΖ̽ 14ɷ_͢Йɡáɺ΀UǅЊePΙǘ̉ȓͻ

áҾ̉ȓ͟½¤ХǱ«d_ЇϐҾǱ̱ɻȟƀшʥεˋ_fϴMӂ	

�Їϐ̢ɞȈw�

ѷɁ͢Й¤ХYʰýѠρ_ʥǁѷ�Ҿҭ±ɎЇϐ̢ɞȈw̽ 2 ɷφk

ѷɁѠρʆ_φkҿNĊɞĚ1ǭ�TË_pžɠ̋ȒǱѳȒLɖɏǱʝ^x

{�ɀƲΖƺƲϗĆǱ̤ʏѠρΥ�_PїǱ·їҿaҽΥ�ʆpƁɁ½Υ�Ӏ

bҽλˁpƁɁѠρ½λˁӀcҽѧҘ˛ρ�pƁɁ½ѧҘ˛ӀdҽҒƽρ�p

ƁɁҒƽҭʈѧρ_ùzΖѠρ˛ӀeҽƮȣºĉƁɁ̊ͅѧρҾˍϯɎɠͥ

ǱˍͥLƮȣǱθɌ¤вMӂ	

̽ 5ɷÔɎѠρʆ_ʆÏѽÒΖ�MφkҾ½Y̽ 1қϱҿN̽ 2ɷǶ̯

_ɖɏǘѠρҾŚˋPɏǘǱѻ҇ǘ_ѠρҾΖǾη¤Хф̭¾ɠPҳǘǱ

ƏɁ½\τїÇҾ½ĞP̊̃6Ɂ�TËgқεˋǅxнεҿaҽɁ̽RpΖ

Yr΀_͢Йѳ¤ХΥ�Ǳ½tā�Ϲ_mҳӀbҽċʥÏ˲Υ�Ǳ½tā�

Ϲ_mҳҾVϟѠρεˋU¾ɠ。̷_͟ˆ§�΀ҾUƏɁ̽ 2 ɷ_Ѡρʆ

͆2MOΫʑȏѿɖɏǘѠρεˋɁѠρʆ_͆2MҾXɁ̽ 2қ̽ bʊφ

kҿNĊɞĚ1ǅƇTËf˳ƁɁ̽ 2 ɷ_ѠρʆÒk�MǱѽÒφkҿbҽ

?Ɂ̨pÏ˲_ѠρεˋҾU¾ɠ̋ȒǱѳȒ_Ġɺ̊̃ҾVʆÏp˥ǅċ

˫_ƢκҾXǭͿѡ?Ɂ̽ 6 ɷφkƁΥ�Ǳ½tā�Ϲ_mҳǶ�˲_̩

Ǿ�ϹȖɂMO�ɞĚ1ǅƇ̨pѠρ̃їÇώkʆÏѽÒǱ�M_φkM	

																																								 											

12	 Walter,	in:	aaO	(Fn.	10),	Info-RL	Rn.	146.	
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ΔɁ͢ЙɡáȘ�΀ҾÔɁ̽ 8ɷ̽ 3қφkҾϱҿNĊɞĚ1ϿɠͻáҾ

̝�ʆÏpǅƁYr΀ҼintermediaryҽĀǅʥѾ̤ÒwҼinjunctionҽҾ˻Y

r΀ǶȘ�_ɡáь̽Rp˲Ɂ�pΥ�ʆǱΥ�њȒʆMOʑφk_̊̃

6ɁɊ̝ЊeĊɞĚ1ʆѽҾ�½1¶ʥǁҳÒφk˳ʥѾǱεȲʂѷĖɡ

áȘ�΀Yʏ�ʆˡǤǱѺʏ�ʆεˋ13M	

ЄL� UPC	Telekabel/Constantin	

Film	uaÍʟ14	

�ʥǁfw�

ʑқ±ʟνÍϮʞʰýЇϐ̢ɞȈw̽ 5ɷ̽ 1қL̽ 2қ̽ bʊL̽

8ɷ̽ 3қΖʍ̇Ƕ΋Ϣ_?ɧʆ_ϋџM½�ʻɁ UPC	 Telekabel͡c͏Ί

|ɠѽºĉҼxT͇̯NUPC	TelekabelOҽΖ Constantin	FilmÅ̫Ί|ɠѽº

ĉҼxT͇̯NConstantin	 FilmOҽLWega Ғƽρ˘Ѓ{ɠѽºĉҼxT͇̯

NWegaOҽѳ_˕ϔM	

	

	

	

																																								 											

13	 Walter,	in:	aaO	(Fn.	10),	Info-RL	Rn.	139.	

14	 UPC	Telekabel/Constantin	Film	ua,	in:	

http://curia.europa.eu/juris/document/document.jsf?docid=149924&doclang=EN	(last	visited:	

2017/11/3).	
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Constantin	 FilmΖWegaɁ͢ҚS̀˩ɥ͟½Čǡ΁Ș�½ρ�_ҒƽҾ

�º̑ǅxTСǱɁͥSωЈϟƽ˘Ҿ.ʑĎʥѾȘБɖɏǘʥǁ�ϹҾx

�ǂͱ�Υ�ʆʥ̽ 81ɷ̽ 1aқ15ĀǅʥѾÍʟ(Beschluss)ҾĖUPC	Telekabel

Ѻ͛͌˕͢ҚM	

͡c͏ĠɺʥѾÍʟ UPC	TelekabelUǅ�½Ҩmл͚Δ͌˕̸͢Ҿ½Ŀ

εɀƲ\τˋѺ͛͌˕͢Қ_͢Қč̯Ҿxý̊Õ_ IP78ҾΝɥ�ĆϴɊ

½ю̬ΔtαҾnǭѺ͛ю̬ǂ_ IP78M͡c͏Ҵ̿ʥѾÔϢˋΥ�ʆʥ

̽ 81 ɷ̽ 1a ʊǭ�Їϐ̢ɞȈw̽ 8 ɷ̽ 3 қφkϋџҾ΁˳Ɂ UPC	

Telekabel �½ҨmǅxȒό͢ҚSUʥΥ�ҾȳǭχˋYr΀Ҿ.ʑҾ

Constantin	FilmΖWegaɠʆτʞƁ½kɖɏαÇҾ� UPC	Telekabelǅяȥx

�̮ɀƲżѺ½ҨmȒό͌˕͢ҚM	

ƁɁ͡c͏Ҵ̿ʥѾ_ÍʟҾUPC	 TelekabelȘБSϘҾ\ƶ½XҔЇϐ

̢ɞȈw̽ 8 ɷ̽ 3 қ_Yr΀Ҿ.ˋ½Ζ͌˕͢Қ͟˓΀ѳUd6{�ʥ

ǁѷ�ҾVɥ΍ϴɊ½Ҩm̝ɠшʥǝfM?Ɂʑқ\ƶΖ˽ǨҾV7Ïɝ

ҴʥѾпȘϮʍ̇ƇЇϐ̢ɞȈw̽ 8ɷ̽ 3қ_ϋџ�ǯ±ʟνÍM	 	

																																								 											

15	 § 81 Ia UrhG:„	Bedient	sich	derjenige,	der	eine	solche	Verletzung	begangen	hat	oder	von	dem	

eine	solche	Verletzung	droht,	hiezu	der	Dienste	eines	Vermittlers,	so	kann	auch	dieser	auf	

Unterlassung	nach	Abs.	1	geklagt	werden.	Wenn,	bei	diesem	die	Voraussetzungen	für	einen	

Ausschluss	der	Verantwortlichkeit	nach	den	§§ 13 bis 17 ECG vorliegen, kann er jedoch erst nach 

Abmahnung geklagt werden.“	
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�Íʟ¶r�

�P� лͥɡáȘ�΀Ҽ*,.::� 897=2-.9ҽɎďƏɁЇϐ

̢ɞȈw̽ �ɷ̽ � қ_Yr΀Ӂ�

ʍ̇ʥѾȈÅҾϥŚЇϐ̢ɞȈw̽ 59 қͿѡ.͓ǶύҿN6ȹ�」G

YҾYr΀ǶȘ�_ɡáɆ̅ь̽Rp˲Ɂнε�pε Ҿ̀΁6ϰNɵzYҾ

Yr΀�ƊɁ͚͘�ʆεˋ_ɝ��ʹҾ.ʑҾƁɁ̽Rp�pΥ�Ǳ½t

ā�Ϲmҳ_εˋȘ�лͥ_Yr΀Ҿ6Uƽҙ½tȵˆĆ΍ǘTҾǭ͝e

ʆÏpƁYr΀ȘБ̤Òw_Ć΍ǘMͪ�Yr΀?Ɂ̽ 5 ɷφk´ѿЃ{

΀Ҿsǭ̝�ʑқ̤Òw_Ć΍ǘM̤Òw_̌ѷφkΖʀƲǭ˳ĊɞĚ1

x½1¶ʥφkMOĆ̖Yr΀Ș�_ɡáГ�ГƝμ˲�pΥ�ʆǱΥ�

њȒʆҾ΁½nƝƊɁ͘ʏ�p_ɝ�7�

�
M˳ʑĆǅÅҾЇϐ̢ɞȈw̽

8 ɷ̽ 3 қ_Yr΀�ȈŽ̽Rp�ʆεˋ_Υ�Ǳ½tā�Ϲ_mҳɁ͢

ЙY¤щ

�
M˳ɁлͥɡáȘ�΀6ɁȘ�͢Й¤ХɡáҾ.ʑҾǎˏûΖ½

ҨmΖ̽Rpѳ¤Х_�ʆεˋҾɎȳҾŚù.ɵzYлͥɡáȘ�΀�½

ҨmǅxȒό̽RpºѲ¤Х_Υ�ҾVϟ̽RpɥǅʆÏpČǡҾÔлͥ

ɡáȘ�΀öˋЇϐ̢ɞȈw̽ 8ɷ̽ 3қ_Yr΀
�
MΔɁлͥɡáȘ�΀

Ζ�ʆεˋpɎďd6ʥǁѷ�ҾxýлͥɡáȘ�΀_ҨmɎď̝ɠ�ʆ

εˋҾ9ҔǶ M	

	

																																								 											

16	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	27.	

17	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	30.	

18	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	32.	
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�g� ǅďτʞлͥɡáȘ�΀Ѻ͛�ʆ̸͢Ӂ�

ʍ̇ʥѾϢˋʑқτʞXɥ�pлͥɡáȘ�΀_}ɺΓ˳Ҿö}ɺɁ

Ѓ{͆2¶ǅΓ˳Ȯќ½͟ˆLǾηΖЀá̿ЇʻҾ˫˳6ɁлͥɡáȘ�

΀ǅ�½ЇʻΖĆ΍ǘҾΓεʟkȐĀɝыċ_ȖɂxчÑ̊ Ӏ̃ĄPɀҖҾ

ΝлͥɡáȘ�΀ϴɊƖȐĀǶɠĆɤƿ_ȖɂҾÔǅ´ѿ½Ѓ{Ҿ΁ʑқ

Ѓ{´ѿ_̊̃ö6Ɂё´͢ЙлͥɡáȘ�ϿȩфƓ_Ѓ{Ҿ˷̹лͥɡ

áȘ�΀Xɥ\Ƃ�pΥ�ʆ19M	

ʍ̇ʥѾнPʒȈÅҾлͥɡáȘ�΀ɁяȥȖɂɏҾѿǭͿǨчÑʥ

ѾÍʟȈ̡_̊̃MҾ�ǭͿѡ͢ЙÏ˲p_ЇϐΓ˳ʆÏM.ʑҾлͥɡ

áȘ�΀ǶȐĀ_ȖɂҾǭĬɳx̊̃ˋƂĎҾɁ͚̽͘Rp_�ʆˡǤɏҾ

Uƽҙ͢ЙÏ˲pċʥĀǅЇϐ_̈́ц20M.ʑҾˋё´Ζʍ̇ʥφǶ�҆_

ЇϐΓ˳̌ι̵ҾĊɞĚ1ǭɁ½1¶_̭Ʀφ͆Y̝�ҾɁлͥɡáȘ�

΀λɊ½ŽȐĀ_ȖɂǂҾ͢ЙÏ˲pɠʂɞĎʥѾ\ƶ½ʆÏM	

ɝǂҾʍ̇ʥѾȈÅҾлͥɡáȘ�΀ǶȐĀ_Ȗɂǎҝ°Çɠȴ

Ҽsufficiently	effectiveҽҾx̝�ʰý_?ɧʆÏҾșύ_ҾǶȐĀ_Ȗɂǎҝ

ЖxѺʏÏ˲pȒό�pΥ�ʆ_ЇϐǱΔƄHÜ½/ҏƪ21M	 	

																																								 											

19	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	52-53.	

20	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	56.	 	

21	 UPC	Telekabel/Constantin	Film	ua,	aaO	(Fn.	14),	Rn.	62.	
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ûL� McFadden/Sony	MusicÍʟ22	

�ʥǁfw�

ʑқ±ʟνÍʰýҒbĠáȈw̽ 12 ɷ_ϋџҾ½�ͧБɁ McFadden

±˰Ζ Sony	MusicҘɾºĉѳ_˕ϔM	

McFadden±˰͟˓Å̫ΖÅĝʪàǶғ_Ά²̩Ǿϖ£ҾɁ½˓ɺCǶ

Ȥɠβȫêľ͢ЙҼVLANҽҾˍ©Ș�º̑éč�˲MɁ 2010ƣ 9ɟѳҾɠ

ɥ͟ʆÏpČǡ_ҘɾΥ�͟˳ϟβȫêľ͢ЙĎº̑Ș�Ҿ�ȪMcFadden

±˰_�ЮҾ½ɥˋɎқ�ʆεˋҾ�UȏѿÏ˲½ǶȘ�_βȫêľ͢Й

΀ˋɎқ�ʆεˋMSony	MusicˋҘɾѧҘ_ρ�pҾϢˋMcFadden±˰_

εˋƖ�p½ʆÏҾ.ʑt̀ϷĒ�ÆMMcFadden±˰ɁȯÑϷĒ�ÆǂĎ

äƈҸ7ɀʥѾȘБ̝Ϣ½ɥ�ʆ_ϘϔMSony	MusicÔƁMcFadden±˰Ș

БÿϘҾϮʞȞpЉ©LUÂǆfʑқ�ʆεˋҾxýϿȩϷĒΖϘϔЅ˲M	

˳ɁäƈҸ7ɀʥѾƁɁҒbĠáȈw 12ɷφkҾƖЦșˋǋ1Ғ�š

ҳʥҼTelemediengesetzҾ͇̯ TMGҽ̽ 8ɷ̽ 1қ̽ 1ʗφkҾɎďƖȏѿ

McFadden±˰_Ѓ{Ҿsɠ˽ Ҿ.ʑȘϮʍ̇ʥѾϋџM	

	

	

																																								 											

22	 McFaden/Sony	Music,	in:	

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30ddf17a5449b9ee45c380

e8d2f190db4719.e34KaxiLc3qMb40Rch0SaxyNbhf0?text=&docid=183363&pageIndex=0&doclang=EN

&mode=lst&dir=&occ=first&part=1&cid=970644	(last	visiting:	2018/3/24).	
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�Íʟ¶r�

�P� ҒbĠáȈw̽ 
� ɷφkɎďȏѿлͥȘ�΀

_ǶɠЃ{��

ʍ̇ʥѾλ̡Ҿ�ȪҒbĠáȈw̽ 12ɷ̽ 1қφkҾлͥȘ�΀ąҝ

̼ċRқτzҾöɥ̀àʑқлͥ¤ХLɥяȥЇϐȒȯ΀LɥяȥǱϻə

¤в_ЇϐҾÔˍҝƁ½лͥǶ¤в_ЇϐϿȩЃ{ҾʑåĐȞpЉ©Ѓ{Ҿ

xýϷĒΖϘϔǶ˰_Ѕ˲23M	

ˏʍ̇ʥѾнPʒλ̡ҾҒbĠáȈw̽ 12ɷ̽ 3қφkXɥȏѿεȲ

ʂѷǱʥѾτʞлͥȘ�΀¡ʏȘ�лͥǱѺʏ�ʆεˋ_Ć΍ǘҾ.ʑҾ

Śɠ̽RpÏ˲͢Йлͥнε�ʆεˋҾĊɞĚ1�½1¶ʥ˳εȲʂѷǱ

ʥѾτʞ¡ʏʑқ͢ЙлͥҾXUшÿҒbĠáȈw̽ 12ɷ̽ 1қφkM˳

ʑnĆȔϯҾāp΀Ϯʞ©ђϷĒЅ˲ΖнεʥѾ̭ƦǶ˰_Ѕ˲ҾnUш

ÿҒbĠáȈw̽ 12ɷ̽ 1қφk24M	 	

																																								 											

23	 McFaden/Sony	Music,	aaO	(Fn.	22),	Rn.	73-75.	

24	 McFaden/Sony	Music,	aaO	(Fn.	22),	Rn.	76-78.	
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�g� ̉ ȓǶɠ¤в_ЇϐLżѬлͥL°̷u̞ʂÒ

̿RқȖɂɎď̼ċʍ̇Ȉw_̌ѷφkӁ�

ʍ̇ʥѾѠ˴ҾƁɁʆÏι̵ҾĊɞĚ1ǭ˳½·Ȏ_εȲʂѷǱʥѾ

̝�ʆÏѳ_ċ˫Ƣκѷ�Ҽ*60.5.::.6.:��4.2,10.>2,1;ҽMѷɁȘϮϋџ_R

қȖɂҾ½Y̽PқȖɂҾö̉̈́Ƕɠ¤в_ЇϐҾƖшÿҒbĠáȈw̽

15ɷ̽ 1қφkҾ�ʑφkҾлͥȘ�΀UϿPΙǘ_Їϐ̉ȓͻáMΔɁ

̽gқȖɂҾöi·ѷѱ͢ЙлͥҾƖʰý}ɺΓ˳Ҿͪ�Ș�лͥεˋX

Ҕϟ}ɺ_\τʪàҾ½}ɺ_͟ˆʪàs.ʑāÑw҅S_·ҖѽÒҾ΁

U̼ċSЮ_ċ˫Ƣκѷ�25M	

̽RқȖɂҾö°̷u̞ʂÒҾʍ̇ʥѾÔϢˋƏɁы˻_öʗҾ˫˳

6ɁʑқȖɂɅɥ�p}ɺΓ˳Ҿnɥ�pÏ˲p_ЇϐΓ˳ӀÂ΀Ҿ˳Ɂ

Ï˲pғFy�pЇȻɀ΍Āǅu̞Ҿ.ʑҾƁɁÏ˲p�˲͢Йлͥɏ¾

ɠīѺ½ǆf�ʆεˋ_�˲ҾȳĆϢ½ˋɠȴVǎτ_ȖɂҾx͡Ϲɓǧ

Ѐ˱ʆUā�p26M	

																																								 											

25	 McFaden/Sony	Music,	aaO	(Fn.	22),	Rn.	83,	87-89.	

26	 McFaden/Sony	Music,	aaO	(Fn.	22),	Rn.	90-99.	
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̽R̺�ǋ1	

LL� ˫ϯ?̟	

�wҳʥɀҖ�

ŽЇϐ̢ɞȈw_̌ѷφkЦșˋ1¶ʥɏҾ̷ʥ΀Ϣˋ̽ 8 ɷ̽ 3 қ

φk_Yr΀Ѓ{6ǋ1ʥSǅ�ơȭ΀Ѓ{ҼStörerhaftungҽexΤwҾ
΁ˍғĄˋφk27MǶϱơȭ΀Ѓ{�ѤƁεˋpҼTäterschaftҽΖûΖ΀
ҼTeilnahmeҽxM_pҾ½εˋѳȒƂΕҼmittelbarer	 VerursachҽΥ�ʆf

zҾ.ʑҧȔы˲ʜʥ̽ 1004ɷφk΁�_U�ˋϮʞʆҾVиϨΖwáυ

ϋ9Ϣˋơȭ΀Ѓ{¥ѽɁU�ˋϮʞʆ28MϠύ_Ҿ�ʜʥ̽ 1004ɷù�

ȈƁɁȏѿòɠǱ�WòɠxM_ɀƲ�pǶɠʆҾǶɠʆpǅϮʞơȭ΀

ҼStörerҽȏѿ�pM΁6Υ�ʆāUʥ�pɏҾʆÏpѿǅ�Υ�ʆʥ̽
97ɷφk̋ȒĎεˋpΖûΖ΀Ϯʞȏѿ�pΖȞpЉ©MҾˋɠȴ͡ϹƁ

ɁΥ�ʆ_�ϹҾ.ʑҾ6ҧȔы˲ʜʥ 1004ɷφkTҾ�ʆÏp�ǅƁѳ

ȒƂΕ�pΥ�ʆ_pϮʞU�ˋMΔɁǶϱơȭ΀_͆2Ҿ6wáÍʟ̃

͕̱TҾ�ȈεˋpΖûΖ΀xM_pҾƁɁ�pʆ̅Ҿx{�ɀƲɠǡV

¾ɠ̌˻.ɭѷ�7Ҽwillentlich	und	adäquat-kausalҽȘ�ÝÚ΀29Mșύ_Ҿ

																																								 											

27	 RegE	zur	Verbesserung	der	Durchsetzung	von	Rechten	des	geistigen	Eigentums,	BT-Drs.	

16/5048,	30.	

28	 Leistner,	in:	Schricker/Loewenheim,	Urheberrecht	Kommentar,	5.	Aufl.	(2017),	§ 97 Rn. 54.	

29	 BGH	GRUR	2013,	1030;	BGH	GRUR	2013,	370;	BGH	GRUR	2010,	633;	BGH	GRUR	2008,	702;	

BGH	ZUM	2007,	646;	BGH	ZUM	2004,	831;	BGH	ZUM	2001,	869;	BGH	GRUR	2002,	618.	



	

16	

	

ơȭ΀�Ȉ�pεˋpΖûΖpxM_pҾƁɁ�p̀˰Ș�¾ɠ̌˻.ɭ

ѷ�_ÝÚҼadäquat kausaler VerursachungsbeiträgeҽҾ¾ҳȘҴ�pΥ�
ʆ_Ҫ҈ӀVUǭŽPΙǘҼganz	 allgemeinҽL̢ɞ̌˻ǘҼsozialadäquatҽ
_�pÝÚ͏µơȭ΀_͆˼Ҿxё´ʑқЃ{ʲɁˍѓˍ҅30M.ʑҾƁɁ

лͥɡáȘ�΀ɎďǭϿơȭ΀Ѓ{_\τ˽Ǩ6ɁΫ˳͢ЙлͥǶȘ�_

ÝÚɎď̝w¾ҳȘҴ�pΥ�ʆ_Ҫ҈MϠύ_ҾлͥɡáȘ�΀.Ș�

͢ЙлͥɡáǶȘҴ_õ҈ҾΖ½t?̟°ϖǶƳБ_Ҫ҈XˍUČҾ�Ś

цЙ°ϖĆ΍̀˰О̥Ҿ�Uɞ.ʑτʞцЙ°ϖ΀ˋО̥̿fȳϿЃ31M˳

Ɂǋ1wáΖfϨɁʍ̇ʥѾ�Å UPC	Telekabel/Constantin	Film	uaÍʟÕҾ

9ϢˋлͥɡáȘ�΀Uǯ̷ơȭ΀Ѓ{ 32Ҿ.ʑҾʍ̇ʥѾɁ UPC	

Telekabel/Constantin	 Film	uaÍʟxǋ1ơȭ΀Ѓ{_ɼǒ°ɽлͥɡáȘ�

΀_ż͢ͻáҾ£āǋ1f΀ǻϚ33M	

ҋˏǋ1̷ʥ΀Ϣˋơȭ΀Ѓ{öĆΤwЇϐ̢ɞȈw̽ � ɷ̽ � қ_

Yr΀Ѓ{Ҿ�Ƈ͢ЙлͥȘ�΀ɎďϿɠѺ̸͛͢_ͻáҾ6ʍ̇ʥѾ�

ǯSЮ UPC	Telekabel/Constantin	Film	uaÍʟÕҾǋ1ʥѾ9ďϢлͥɡáȘ

�΀ϿɠѺ̸͛͢_ͻá34M.ʑҾɁ UPC	 Telekabel/Constantin	 Film	 uaÍʟ

ǂҾʥѾɠǎτϬȸƁɁơȭ΀Ѓ{_ϢkҾxё´6�ɵϢkɏҾΓŝö

																																								 											

30	 Leistner/Grisse,	Sperrverfügungen gegen AcessßProvider im Rahmen der Störerhaftung 

(Teil 1), GRUR 2015, 20;	Czychowski/Nordemann,	Grenzenlosses	Internet—entgrenzte	Haftung,	

GRUR	2013,	989.	

31	 Leistner/Grisse,	aaO	(Fn.	30),	20;	Spindler,	Zivilrechtliche	Sperrverfügungen gegen Access 

Provider nach dem EuGH-Urteil „UPC Telekabel“, GRUR 2014,	828.	

32	 OLG	Hamburg	GRUR-RR	2014,	140;	OLG	Köln GRUR 2014, 1081.	

33	 Marly,	Anmerkung	zu	UPC	Telekabel/Constantin	Film	ua,	GRUR	2014,	472;	Spindler,	

Sperrverfügungen gegen Access-Provider—Klarheit aus Karlsruhe?, GRUR 2016, 453.	

34	 OLG	Hamburg,	GRUR-RR	2014,	140;	OLG	Köln, GRUR 2014, 1081.	
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ďkлͥɡáȘ�΀ϿɠѺ̸͛͢_ͻáҾǆ΁ǅx�Ȫ�ɵǝƺ¾ҳϢk

½ͻá_ɠˍ35M	

�ǅʧǡ̃ɎҒ�šҳʥYѷɁ�ʆЇϐ_̉ȓΖɰϴͻá

Ҽverpflicht,……zu überwachen und……zu forschenҽ_φkҾ½Y̽ �ɷ
ˋƁɁлͥɡáȘ�΀_φkҾ̽ 1қϱҿNɡáȘ�΀ƁɁtpȘ�_ЇϐҾ

ͪ�гф½иϐ͢¤ХǱȘ�Āǅ̈́цҾŚ̼ċTËτz΀ҾUϿЃ{ҿ1.	ɥ

\à��ϟ¤ХӀ2.	ɥяȥЇϐ¤Х_Ȓȯ΀ӀV 3.	ɥяĀǱəàǶ¤Х

_ЇϐMMΝɡáȘ�ɺ΀ǡ3Ζ½ɡá�˲΀¼ČǆfшʥεˋҾUы˲

ÕʗOȳ͢ЙɡáȘ�΀ǅď�ʑφk\ƶƖ´ѿѺ͛�ʆ̸͢_ͻáMˏ

Ғ�šҳʥ̽ 8ɷΔ̽ 10ɷφk�Žʍ̇ҒbĠáȈwЦșˋ¶1ʥҾ½Ɓ

Ɂ͢Йɡáɺ΀Ƕ�_Ѓ{�Mφk�ѤƁȞpЉ©ϮʞʆΖ̌ѷ_ЇϐȘ

�Ϯʞʆ
��
Ҿ.ʑ?Ɂʍ̇ЇϐЇϐ̢ɞȈw̽ 59 қͿѡ.͓Lʍ̇ҒbĠ

áȈw̽ 
� ɷ̽ � қφkҿNɧɷφkUƽҙĊɞĚ1�½ʥǁҳÒ˳ʥѾ

ǱεȲʂѷτʞɡáȘ�΀¡ʏǱѺʏ�ʆεˋMOxýǋ1Ғ�šҳʥ̽

�ɷ̽ �қÕʗφkҿN�̽ �ɷΔ̽ 

 ɷφkҼ�ʐǂ_Ғ�šҳʥ̽ �ɷ

Δ̽ 
	 ɷҽˍҝϿЃ_ɡáȘ�ɺ΀Ҿ½�ȪPΙʥφ?ɁʥѾǱεȲĖw

ǶǭϿ_ȏѿЇϐǱѺ͛�˲Їϐ_ͻáҾUāƽҙMOǭϢˋҒ�šҳʥ

̽ 8ɷφkXUȏѿлͥɡáȘ�΀Ѻ͛�ʆ̸͢_ͻá37Ҿ΁ʑn̼ċʍ̇

ʥѾɁ L’OrFal/eBayPɵÍʟ38Y。̷ɁҒbĠáȈwMǶ°ɽ_Ҟѹ�pε

ˋ_ͻáM	

																																								 											

35	 Leistner/Grisse,	aaO	(Fn.	30),	20;	vgl.	Czychowski/Nordemann,	aaO	(Fn.	30),	20.	

36	 Czychowski/Nordemann,	aaO	(Fn.	30),	987.	

37	 Leistner/Grissse,	aaO	(Fn.	30),	21;	Nolte/Wimmers,	Was	stört? Gedanken zur Haftung von 

Intermediären im Internet—von praktischer Konkordanz,	richtigen	Anreizen	und	offenen	Fragen,	

GRUR	2014,	18.	

38	 EuGH	GRUR	2011,	1025,	1033-1035;	Leistner/Grissse,	aaO	(Fn.	30),	21.	
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� ̭ƦʥɀҖ�

6Ϙϔ̭ƦSҾn.ˋ̷ʥ΀Ϣˋ̽ 8 ɷ̽ 3 қφk_Yr΀Ѓ{6ǋ

1ʥSǅ�ơȭ΀Ѓ{exΤwҾ΁ɥĄǩѷφkҾȳ6Ϙϔ̭ƦS��

ǈʜfϘϔʥφkҾȐεɅɠ_ʜfϘϔÒƪM�ʑҾʆÏp�xлͥɡá

Ș�΀ˋμĒҾĎʥѾȘБʜfϘϔҾϮʞлͥɡáȘ�΀Ѻ͛�ʆ̸͢Ҿ

ʑMҾ�ǅ�ʜfϘϔʥ̽ 935 ɷǱ̽ 940 ɷĎʥѾΆϮɖɏαÇ

Ҽ�26:;>.2420.�(.9/I0<60.6ҽM	

ѷɁɖɏαÇ_ΆϮҾʜfϘϔʥ̽ 935ɷφkҿNƇ˕ϔ_ɿ̃ҾŚ.

Ȱϻ˩ˡҾɠΕPɀ˻fpҏxw˩½ʆÏǱw˩½ʆÏҩɠѠP/ҏ_γ

΀ҾǅΆϮˋɖɏαÇMO̽ 940ɷφkҿNɁ˕ϔ_ʥǁѷ�Ҿˋё´ѠP

ȞpҼwesentlicher	NachteileҽLѹʏǗЭõ҈Ҽdrohender	GewaltҽǱ?Ɂ½

tf˳ǶǎτҾnǅxφ͆ΒɏˡǤˋ̊̃ҾΆϮˋɖɏαÇMOΓ½ɷȺ

¶r΁ύҾÕ΀�ѤƁɿ̃Ҿǂ΀ÔѤƁʥǁѷ�Ҿg΀6êÇrɠҏxɊ

̝_ǝƺ
��
ҾǞ̷ʥ΀�xʜfϘϔʥ̽ 935ɷˋ\ҾТxʜfϘϔʥ̽ 940

ɷ�ˋξ°ǘφkҾ̊̃6Ɂ̝�ΆϮpɁɧɵϘϔ̭ƦiǯÕҾǅΫ˳ɖ

ɏαÇ͡ȇɅɠˡǤҾё´˱˰ˍʥ-Ǉ_UÏ̅Ҿ.ʑҾg΀6τzSX

ˍUČҾƔÎ¥6ɁǶɱ̀ɖɏαÇ_¶r

	
M΁̽ 940ɷȺcS�˲Nё´

ѠPȞpOLNѹʏǗЭõ҈OLN½tf˳ǶǎτOҾ̊̃ö6Ɂ�½¶rSΖ

̽ 935ɷ_φkPΕ


M	

	

																																								 											

39	 Kemper,	in:	Saenger,	ZPO	Kommentar,	7.	Aufl.	(2017),	§935 Rn. 2.	

40	 Drescher,	in:	Münchener Kommentar	zur	ZPO,	5.	Aufl.	(2016),	§ 935 Rn. 4,	16.	

41	 Drescher,	in:	aaO	(Fn.40),	 C	 940	Rn.	9.	
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ɖɏαÇ6ƺƲSǭ¾£gқτzҾ½PɎμ�·_ϮʞʆҾö�ÎϮ

ʞʆҾ΁UýɁѣѨϮʞʆҾnö6ɧɵϘϔ̭ƦYϮʞ̌ƁpˋPkεˋL

rǏLU�ˋM½gɎˍ½t¾ɠª±ǘ_̭ƦM6wЋSǭ¾£_τzÔ

Ɏ Ά Ϯ p ǭ Ƈ α Ç Ϯ ʞ ʆ Ҽ Verfügungsanspruch ҽ Ζ α Ç ù .
ҼVerfügungsgrundҽȘÅ¾ɠϨɡÚҼschlüssigҽ_џɊҾ�ʥѾЖx�½
ˋ̏ҼglaubhaftҽMαÇù.�ȈҾd6mωõ҈Ҿ.˩ˡ_ȰϻΕΆϮpɁ

ɧɵϘϔ̭ƦĀǅÍʟǂҾ½ʆÏw˩āÑѺ̠Ǳəƺ/ҏ42MxΥ�ʆʥ̽

97ɷ_U�ˋϮʞʆˋ�ҾʆÏpUǅ¥\ƶ½oɠΥ�ʆҾVʆÏāUʥ

�pҾ΁ҝнPʒ\ƶ͟˳ɧɵϘϔ̭ƦǶˍʥ°Ç�҆_õp(Gefährdung)Ҿ
ɀƏЖO


�
M	 	

																																								 											

42	 Drescher,	in:	aaO	(Fn.	40),	 C	 935	Rn.	15.	

43	 Drescher,	in:	Münchener Kommentar zur ZPO,	5.	Aufl.	(2016),	§ 935 Rn. 89.	
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ЄL� wáт�ʀƲ	

�Íʟ�

6ʍ̇ʥѾ_ UPC	TelekabelÍʟǂҾǋ1΅ѕɝҴʥѾɁ 2015ƣ 11ɟ

26 Ɇ�ÅgÔÍʟ44Ҿ΋ϢлͥɡáȘ�΀nĆ΍Ͽȩơȭ΀Ѓ{ҾxTÇ

ÎϨɊʑgÔÍʟMBGH,	Urteil	von	26.11.2015-I	ZR	174/14Íʟ45_ùĒˋѧ

Ҙρ�pҾoɠNDepeche	 ModeӂLNMichael	 JacksonӂLNSilbermondӂL

NSportfreunde	 StillerӂLNRosenstolzӂýNJennifer	 Rostockӂ̿ҘɾΥ�_žƏ

Ï˲ʆMμĒˋҒ�ºĉҾöлͥɡáȘ�΀ҾȘ�mǴ͢ЙлͥɡáMù

Ḕ˩�Ɂ�ͷȽ_NGoldeselӂ̸͢ҾˋPĽL¥xǋϤđ˩_̸͢Ҿ̸͢

YȘ�ҔʥҘɾLƽ˘Lɚ͉ΖҒΏ̭ƲҾ�P̑TСҾ½YåĐùĒoɠ

žƏÏ˲ʆ_Υ�MùĒϢˋҾ˳Ɂϟ̸͢�Ɂ�ͷȽҾͪ�Ɓ½ȘÅɚҖ

ϷĒǱ̌ѷ_ʥǁбʽҾnˍʥɩ͛½Uʥ�ʆ_ˡǤҾ.ʑҾùĒ\ƶҾ

͟˳μĒ_лͥɡáҾP̑ɀǅxлͥΔϟ̸͢TСҔʥʃɵҾ.ʑҾμĒ

_εˋnƖ�pùĒ_ʆÏҾ΁Ɂ 2010 ƣ 2 ɟ 15 ɆxɚҖτʞμĒѺ͛

NGoldeselӂ͢ҚҾ½ IPˋ 92.241.168.132M	

ʥѾƯͱфúwáυϋҾxơȭ΀Ѓ{ѸɊ͢ЙлͥɡáȘ�_ͻáM

Ƕϱơȭ΀�ȈεˋpΖûΖ΀xM_pҾƁɁ�pʆ̅Ҿx{�ɀƲɠǡ

V¾ɠ̌˻.ɭѷ�7Ș�ÝÚ΀Ҿ.ʑҾǅƁ½\ƶU�ˋM�Ȫфúw

áÍʟҾơȭ΀Ѓ{�xшÿ½xɰͻáҼ#9I/<60:8/42,1;ҽˋτzҾΔɁɎ

ď¾ɠxɰͻáҾxýxɰͻá_͆2ҾÔχ�ɵǝƺYơȭ΀_ɤƿĆ΍

ǘ΁kҾ��ȪҒ�šҳʥ̽ �ɷ̽ �қφkҾ̽ �ɷΔ̽ 
	 ɷ_͢Йɡá

																																								 											

44	 BGH	GRUR	2016,	268;	BGH	MMR	2016,	188.	

45	 BGH	GRUR	2016,	268.	
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ɺ΀ƁɁ½ǶȘ�_ЇϐUϿɠPΙǘ_xɰͻáҼ *440.5.26.9�

#9I/<60:8/42,1;ҽMʑқφk�ʻɁҒbĠáȈw̽ 
� ɷ̽ 
 қφkҾöȏѿ

PΙǘ_xɰͻáҾ�ѤƁ˝kfzҾĊɞĚ1Ć�½1¶ʥφ͆xɰͻá

46M�

ɁͿѡлͥɡáȘ�΀_ɤƿĆ΍ǘɏҾǭʧǡЇϐ̢ɞȈw̽ 8 ɷ̽

3 қφkҾöɁYr΀_ɡáь̽RpÏ˲ˋ�pʆÏɏҾĊɞĚ1ǭ̝�

Υ�ʆpǅϮʞʥѾȈ̡Yr΀ȐĀȖɂҾʑқφk̊̃ŚЇϐ̢ɞȈw̽

59қͿѡ.͓ǶύҾYr΀Ș�_ɡáГ�ГƝμ˲�pΥ�ʆǱΥ�њȒ

ʆҾ΁½nƝƊɁ͘ʏ�p_ɝ�7�MɓǧЀ˱ʆĿεȈw̽

ɷnφkҾ

Ν̽RpÏ˲Yr΀Ș�_ɡá�pɓǧЀ˱ʆɏҾĊɞĚ1ǭ̝�ʆÏp

ǅτʞYr΀ȐĀȖɂMg΀XUι̵Ҿ΁m˳ĊɞĚ1�½ʥǁҳ͌ʟk

ȐĀ�̮ɀƲ¡ʏ�p47M�

6ÍȿɤƿĆ΍ǘҼZumutbarkeitҽSǭκѡʆÏp_ʆÏLлͥɡáȘ

�΀_·ɺΓ˳ΖÏ˲p_ЇϐΓ˳ʆΖЇϐΓ\ǘ̿ĊқÏ̅Mҭ±ҾѤ

ƁлͥɡáȘ�΀Ҿ΅ѕɝҴʥѾȈÅҾʍ̇ʥѾͿѡЇϐ̢ɞȈw̽ 59қ

Ϳѡ.͓΁ϢkлͥɡáȘ�΀nƏɁϟȈw̽ 8 ɷ̽ 3 қ_Yr΀Mˏ΁

лͥɡáȘ�΀ǶȘ�_лͥɡáˋ̢ɞǶČǡVɤƿҾXɥ˝ÎȘҴ�p

Υ�ʆ_Ҫ҈Ҿ΁ɠÎɁxïÝ̽Rp�ʆˋ̊̃_ɡáʀƲҾ.ʑҾUǅ

�лͥɡáȘ�΀ϿȩфѠ_̉ȓͻáҾǆ΁кǯ½ɡáʀƲ_Ѐá/ҏҾ

ǱUы˻7HÜ½Ș�ɡá_/ҏƪMȳлͥɡáȘ�΀UϿȩPΙǘ̉ȓ

ǱɰϴͻáҾ΁¥6ʆÏp¾ҳȈϴΥ�ʆā�p_fwҾлͥɡáȘ�΀

ŝϿȩxɰͻá48M	

																																								 											

46	 BGH	GRUR	2016,	268,	270.	

47	 BGH	GRUR	2016,	267,	271.	

48	 BGH	GRUR	2016,	267,	271.	
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½ʈҾ΅ѕɝҴʥѾ�ǈʍ̇ʥѾɁ UPC	Telekabel/Constantin	Film	uaÍ

ʟǶύҾλ̡?Ɂʍ̇pʆé̺̽ 16 ɷ_}ɺΓ˳ʆΖǋ1?ɧʥ̽ 12 ɷ

_·ɺʆҾǭ̝�}ɺǅΓ˳Ȯќ͟ˆLǾηΖЀá̿ЇʻҾ.ʑҾ6Ϣk

Ѻ̸͛͢_ɀƲΖ͆2ɏҾ˳ ɁʰýлͥɡáȘ�΀̈́ L˫ǾηΖЀáЅ˲Ҿ

΁ǭͿѡ?ɧʆÏѳ_Ï̅κѡҼ�9<6-9.,1;:*+>E0<60ҽ49MѤƁѺ̸͛͢_

̌ѷЅ˲΁ύҾ˳ɁùĒˍʥ̖ǜμĒ_͟ˆΖǾηǝƺҾ.ʑҾùĒɁϘ

ϔYȘÅfϴϨɊҾμĒ�˲_͌͞ˍҝÜο̛ҳϖ£öĆȐε IP Ѻ͛Ζ

DNS Ѻ͛g̮ɀƲҾ¥Ζ˝kǝƺғ°ʹʹϝ」GҾ΅ѕɝҴʥѾϢkùĒ

Ɩ̈½ΗϴЃ{Ҿ�μĒ?ɁʈτΗϴЃ{Ҽ%.3<6-E9.��*94.0<60:4*:;ҽ50ҾU

ǅ¥ďϢȤɠùĒȘý_ϖ£Ҿ΁ǭнPʒȘÅfϴϨɊȐĀǎτȖɂǶғ

_̈́˫ΖǾηЅ˲ҾɥȘÅ̌ѷfϴ7Ά̯ғΜЅP̂Σʍ®Ҿ�UЖxϢ

ˋμĒƖ̈½ΗϴЃ{51M	

ƁɁѺ͛ȖɂҾSϘʥѾϢk IPѺ͛Ζ DNSѺ͛ҋˏǾηSĆεҾ�ȴ

ɭɠѽҾ.ˋ½Xɥ΍i·ȏѿÏ˲pл͚Δ͌˕̸͢Ҿ.ʑҾÏ˲psǅ

x½tɀƲл͚Δ͌˕̸͢MƁʑҾ΅ѕɝҴʥѾϢˋҾƁɁʆÏp΁ύҾ

Ѡτ̃UɎл͚Δ͌˕̸͢_ȹѡҾ΁Ɏϟ�ʆ¶rΖ͢ЙY_ʬиѡҾ΁

�ȪùĒǶȘÅ_ȹȪҩ̡Ҿ6wɂѺ̸͛͢_1ŲYҾϟȹѡѼ� 11%Ҿ

΁6ɥwɂѺ̸͛͢_1ŲYҾϟȹѡSí 15%Mˏ΅ѕɝҴʥѾȈÅҾ�

Ȫʍ̇ʥѾɁ UPC	Telekabel/Constantin	Film	uaÍʟYǶύҾż͢Ȗɂǎҝ°

ÇɠȴҾxѺʏÏ˲pȒό�pΥ�ʆ_ЇϐǱΔƄHÜ½/ҏƪMʑқȖ

ɂɠȴǘ_ϢkҾǭxѺ͛˝k̸͢_ȴɭ΁ύҾ΁ҔȈѺ̸͛͢ƁƁɁȒ

																																								 											

49	 BGH	GRUR	2016,	267,	272.	

50	ʈτΗϴЃ{ҼSekundäre Darlegungslastҽ�ȈҾ�ȪPΙΗϴЃ{ʥÔϿɠΗϴЃ{

_PɀҾɥαɁǭϴɊ_fw͟ф͆2¶ҾΕˍʥ̖ǜXȎȚ¾ɠѠτǘ_fwҾ�Ɓ̌Ɓp΁

ύҾȘ�̌ѷЇϐƏɁĆ΍V¾ɠɤƿĆ΍ǘҾûυҿ

http://www.lexexakt.de/glossar/sekundaerebeweislast.htmlҼɝǂˉψɆҿ2017/11/26ҽM	

51	 BGH	GRUR	2016,	267,	273.	
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όUʥЇϐ_ȸҳʬѡҾďÔƁɁ͢ЙYPѡ�ʆfz΁ύҾʆÏpŽˍʥ

ā Ñ � Ϲ 52 M Δ Ɂ ͢ Қ Ǿ η S d 6 φ ё ͢ ̸ Ѻ ͛ _ Ć ΍ ǘ

ҼUmgehungsmöglichkeitenҽҾΖѺ̸͛͢_ɤƿĆ΍ǘXǓι̵M.ʑҾ
ƇȸҳǝƺκѡҾͪ�ɥ΍i·ȏѿʆÏ�pҾąғѺ̸͛͢_Ȗɂ΍Ѻʏ

Ï˲pȒό�pΥ�ʆ_ЇϐǱΔƄHÜȒό_/ҏƪöˋƖЖ53Mȳ΅ѕɝ

ҴʥѾ?ɁSϘʥѾϢk_fw΁΋Ϣ IPѺ͛Ζ DNSѺ͛ˋɠȴ_ȖɂҾΔ

Ɂ URLѺ͛Ô.SϘʥѾɥˋ̌ѷ_fwϢk΁ˍʥÍȿM	

Â΀Ҿ�Ȫʍ̇ʥѾɁ UPC	Telekabel/Constantin	Film	uaÍʟYǶύҾͿ

ѡ͢ЙÏ˲p_ЇϐΓ˳ʆÏҼʍ̇pʆé̺̽ 

 ɷ̽ 
қLǋ1?ɧʥ̽

� ɷ̽ 
 қ̽ 
 ʗûːҽҾлͥɡáȘ�΀ǶȐĀ_ȖɂҾǭĬɳx̊̃ˋƂ

ĎҾɁ͚̽͘Rp_�ʆˡǤɏҾUƽҙ͢ЙÏ˲pċʥĀǅЇϐ_̈́цҾ

ˏΝȐĀ IP Ѻ͛ҾÔĆ΍лČċʥЇϐ9ьѺ͛ҼǶϱNфƪѺ͛

Ҽ"=.9��47,3260ҽOҽҾǆ΁˱˰U˻ƽҙЇϐΓ˳_˽ǨMƁʑҾɝҴ΅ѕʥ

ѾȈÅҾŚʉё´xɻƄȹċʥЇϐȕϹUʥ�ʆ_ĠɺʀƲҾÔUǭ¥Ɂ

͌˕̸͢_·їЇϐˋUʥɏҾɀ΋Ϣż͢Ȗɂ_ċʥǘӀ?Ɂ?ɧʆÏѳ

_Ï̅κѡҾʍ̇ʥѾǶȘÅ_Ĭɳ̊̃ƂĎǭϋџˋҾż͢ȖɂUǭNˍ

ϱOҼB62,1;� <66H;20JҽÖW�˲΀ċʥȒόЇϐ_ʂɞM.ʑҾ6ÍȿSU

ǭxĊϟ̸͢YċʥЇϐ_ȹѡˋÍȿ�ȪҾ΁ǭxċʥЇϐΖ�ʆЇϐ_

ȸҳѷ�ˋȿҾxϢkċʥЇϐ̌РɁ�ʆЇϐɎďU¾ɠʟkǘ_�˲M

ɎȳҾ�ȪSϘʥѾǶϢk_fwҾN�74-.:.4�;7O̸͢_ċʥЇϐ¥�½ͫ

ѡ_ 
�ҾUЖxȏѿż͢Ȗɂ_ɤƿĆ΍ǘMΔɁѺ̸͛͢ȖɂXҔ¥ѤƁ

ȘБϘϔ_ʆÏpҾ΁nåĐϟʆÏp_ʆÏǶɥý_Υ�54M	

�

																																								 											

52	 BGH	GRUR	2016,	268,	273.	

53	 BGH	GRUR	2016,	268,	274.	

54	 BGH	GRUR	2016,	268,	274-275.	
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ƁɁʆÏpɎď.ż͢Ȗɂ΁āɠ͟ˆS_Ï̅Ҿ΅ѕɝҴʥѾϢˋʑ

ҔÍȿż͢Ȗɂ_ɤƿĆ΍ǘ_.͓Ҿ΁ˍҝͿѡ55MΔɁż͢ȖɂɎďʰý

?ɧʥ̽ 10ɷ_иϐΓ˳Ôɠ˕ϸҾɠϢˋ͢ҚЇϐ�ѤƁU˝k_NȹpҾ

UƏɁ̨u_�pиϐҼvertrauliche	 IndividualkommunikationҽҾ΁Ҕ?ɧʥ

̽ 10ɷ_�Ϲ͆˼MÂ΀ҾéʥʥѾɛɊ́λ̡Ҿ6ъЗ¤Хф̭YҾΝ�

ÎЇϐ¥ˋǾηǶғҾVˋéčLU˶˾ИLƁʂѷU¾ɠ̖ǜÏ̅ɏҾU

ʰý?ɧʥ̽ 10 ɷM΁Ȑ IP Ѻ͛Ζ URL Ѻ͛ɀƲѺ̸͛͢Ҿ.¤ХǶғ_

�ÎЇϐˋéčLU˶˾ИLƁʂѷU¾ɠ̖ǜÏ̅ҾVɁ¤Хǂ̋ȒÐѿҾ

ȳUʰý?ɧʥ̽ 10 ɷMÿƁυϋÔϢˋ DNS Ѻ͛ҋUʰýиϐΓ˳Ҿ�

IPѺ͛Ζ URLѺ͛sʰýиϐΓ˳MƁʑҾ΅ѕɝҴʥѾϢˋUʰýиϐΓ

˳56M	

ɝǂҾ΅ѕɝҴʥѾȈÅҾơȭ΀Ѓ{ùÔSΖεˋpЃ{U¾ɠξ°

ѷ�Ҽ62,1;� :<+:2-2E9ҽҾ6͢ЙƢćɺ΀_ɵzYҾƁɁʆÏp΁ύҾơȭ΀

Ѓ{Ș�ɠȴ_ʥǁ� Ҿ̓�ʆÏpˍҝдPѤƁ�ʆεˋpȐĀʥǁεàҾ

�6лͥɡáȘ�΀_ɵzÔΖSЮǝƺUČҾʆÏpˍғѤƁ�Î�ʆε

ˋpҾ΁ǅѤƁ͌˕̸͢͟˓΀Ǳ\ȇ̸͢ɺ΀Ҽ�7:;�#97=2-.9ҽȐĀʥǁε

àҾ.ʑҾSЮʥѾϢˋҾлͥɡáȘ�΀ǶȘ�_ɡáɅƏɁ̢ɞǶČǡ

Vɤƿ_YǘĠɺʀƲҾÔ½t�ʆεˋûΖ΀ȐĀȖɂ_ͻáǭª±Ɂл

ͥɡáȘ�΀ҾɀƏы˻Ҿ.ʑҾ¥ɁˍʥƁ�ʆεˋûΖ΀ȐĀʥǁεà

Ҽ Inanspruchnahme	 dieser	 Beteiligten	 scheitertҽǱʇͲ{�ǯȴҼ jede	

Erfolgsaussicht	fehltҽҾǆ΁ƺǯƁɁʆÏp_�ϹͲĂɏҾɀǅ˳лͥɡáȘ

�΀Ͽȩơȭ΀Ѓ{MΔɁɧɵYɎďƁɁ\ȇ̸͢ɺ΀ȐĀʥǁεàʇͲ

{�ǯȴҾ̱ ғ�ÅÍȿҾ.ˋùĒXɥƁNGoldesel.toO͢ ̸ȐĀʥǁεàҾ

ҋˏùĒ\ƶʑ�.ˋˍʥ̖ǜɺ΀НÇҾ�ùĒnɥнPʒϴɊƖȐĀĆ

ɤƿ_Ȗɂx˥̖ɺ΀НÇҾ�ŚȘБÊfĒϘҾ�1Ų¢ɰʂѷнεϬɰҾ

																																								 											

55	 BGH	GRUR	2016,	268,	274-275.	

56	 BGH	GRUR	2016,	268,	275-276.	
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Ǳş˳̨Ų¢ȑ̨̿pɀƲϬɰ57M˳ɁùĒɥ±ƁNGoldeselO͢ҚȐĀʥ

ǁεàҾ.ʑҾ½ƁɁμĒǶτʞ_ż͢ȖɂU¾ɠɤƿĆ΍ǘҾȳ΅ѕɝ

ҴʥѾү-ùĒ_ϘM	

ΔɁ BGH,	Urteil	von	26.11.2015-I	ZR	3/14ÍʟҾùĒÔˋҘɾҊҳ̈́˫4

ҳҾμĒnˋǋ1PĽҒ�ºĉҾȘ�͢ЙлͥɡáM΅ѕɝҴʥѾ�ǈʍ

̇ʥѾɁ UPC	Telekabel/Constantin	Film	uaÍʟYǶ�_ϋџҾÍʟ¶rΖS

ЮѷɁ Goldesel͢Қ_Íʟ̌ČҾΟUАЮM� �

																																								 											

57	 BGH	GRUR	2016,	268,	278.	
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� ƃ͚�

˳SЮÍʟ¶rĆυҾʥѾƯͱфúwáυϋҾxơȭ΀Ѓ{�ˋлͥ

ɡáȘ�΀Ѻ̸͛͢_ʥǁ?̟Ҿ�ΖфúUČ_α6ɁҾфúwáυϋ�

ϢˋлͥɡáȘ�΀ǶȘ�_лͥɡáXɥ˝ÎȘҴ�pҪ҈Ҿ΁i·ďϢ

½Ͽȩơȭ΀Ѓ{ӀɁʍ̇ʥѾ�ǯ'#��&.4.3*+.4��76:;*6;26��245�<* ÍʟǂҾ

ʥѾUǅPɼďϢлͥɡáȘ�΀Ͽȩơȭ΀Ѓ{_Ć΍ǘҾ.ʑҾɧɵÍ

ʟĆυ΅ѕɝҴʥѾƁɁлͥɡáȘ�΀ɎďϿȩѺ̸͛͢_ͻáҾȘÅN

қϑϯ.͓ҾʱΨɁɤƿĆ΍ǘ_S�ɼǒ͆˼¶M	

6ɤƿĆ΍ǘ_ɼǒYҾ΅ѕɝҴʥѾҭ±ѤƁлͥɡáȘ�΀Ҿˋ̝

�}ɺǅΓ˳Ȯќ͟ˆLǾηΖЀá̿ЇʻҾ6ÍȿSǭͿѡUČż͢ɀƲ

_ǶғЅ˲ҾUǭкǯлͥɡáȘ�΀фƪ_ЀáϿȩM½ʈ?ɁЇϐΓ˳

_ͿѡҾUǭƽҙ͢ЙÏ˲pĀǅċʥЇϐ_̈́цҾ�ˋё´xɻƄȹċʥ

ЇϐȕϹҔʥЇϐ_ĠɺʀƲҾǭx͌˕̸͢YċʥЇϐΖ�ʆЇϐ_ȸҳ

ѷ�ˋȿҾΝϢkċʥЇϐ̌РɁ�ʆЇϐU¾ɠʟkǘ_�˲ҾÔUǭȏ

ѿȐĀż͢Ȗɂ_Ć΍ǘMɝǂҾ΅ѕɝҴʥѾ˝ÎȈÅҾлͥɡáȘ�΀

_ż͢ͻáǭ¾ɠξ°ǘҾ¥ɁˍʥƁ�ʆεˋûΖ΀ȐĀʥǁεàǱʇͲ

{�ǯȴҾǆ΁ƺǯƁɁʆÏp_�ϹͲĂɏҾɀǅ˳лͥɡáȘ�΀Ͽȩ

ơȭ΀Ѓ{M	
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ûL� H�ɷȺÕ_fϨϚϯ	

�?ɧʆ_͡ϹΖι̵�

�P� ЇϐΓ˳�

˳ɁѺ͛ż̸ȖɂĆ΍˱˰фƪѺ͛_ ңҾ�ЇϐΓ˳_͡Ϲ£āѷ

ʧҾ˝ÎɎȐĀ IPѺ͛ɀƲM΅ѕɝҴʥѾɁÍʟYλ̡Ҿˋʉё´xɻƄ

ȹċʥЇϐȕϹUʥ�ʆ_ĠɺʀƲҾUǭ¥Ɂ͌˕̸͢_·їЇϐˋUʥ

ɏҾɀ΋Ϣż͢Ȗɂ_ċʥǘҾV�Ȫʍ̇ʥѾǶȘÅ_Ĭɳ̊̃ƂĎҾż

͢ȖɂUǭNˍϱOÖW�˲΀ċʥȒόЇϐ_ʂɞҾ6ÍȿSǭxċʥЇ

ϐΖ�ʆЇϐ_ȸҳѷ�ˋȿҾXƇ�ɵϢkċʥЇϐ¥�½ͫѡ_ 4%ҾЖ

xɽǯż͢Ȗɂ_ɤƿĆ΍ǘMƁʑҾSpindlerȶȍȘÅRқ˽ ҿҼ
ҽ�ϱ

NɻƄȹOċʥЇϐҿͿѡR̮Ѻ̸͛͢ɀƲǶ˱˰_ƽҙUČҾ�ǭ�Ȑ

ε_ż͢ɀƲ΁ɠUČ_ϢkҾșύ_Ҿ6ȐĀ IP Ѻ͛Ǳ DNS Ѻ͛ɏҾNɻ

ƄȹO_ϢkǭРȐε '$� Ѻ͛ˋĬɳMҼ�ҽΗϴЃ{ҿŚ�ϴɊ͌˕̸͢

Y¥ɠɻƄȹċʥЇϐҾxȂʁϬɰɀƲ_͚ɭɎď΍ʿЖτʞҾΝˋ΋kҾ

нPʒ̃ ңɎϟȂʁϬɰNP̃͆2MϠύ_Ҿ�ȪʈτΗϴЃ{΁ύҾ

ʆÏpҝϴɊ͌˕̸͢Yd6ˍȹ�ʆЇϐҼŚ 
		 ҭUʥҘɾ�ęҽöˋ

ƖЖҾлͥɡáȘ�΀ÔҝΗÿϴϴɊ͌˕̸͢XҔ¥d6ɻƄȹċʥЇϐҾ

ˏ΁лͥɡáȘ�΀ǭxɰNP͆2_Їϐɀ΍ʿЖɧқτzҾƇʑ ң�

ǭ˝Îʧǡʍ̇ҒbĠáȈw̽ 
� ɷφkҾȏѿ͢Йɡáɺ΀ϿȩPΙǘx

ɰͻáMҼ�ҽż͢Ȗɂ%Sʥǁ?̟ҿΝ͌˕̸͢YċʥЇϐѡɁѺ͛ǂȘ

íҾ�ŚВфͫѡ_ 
	�ҾÔż͢ȖɂöS½ʥǁ?̟Ҿ�лͥɡáȘ�΀

ʇͲϣ.ȇͱбМωvҾ.ʑҾѺ̸͛͢ȖɂPɇwɂҾŽǯˋʝ^ǘż͢58M�

																																								 											

58	 Spindler,	aaO	(Fn.	31),	455.	
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�g� иϐΓ˳�

ΔɁż͢ȖɂɎďʰýиϐΓ˳Ҿnɠ̌˻ÑϑϯMʥѾÍʟNϢˋ

ż͢ȖɂUɞʰýиϐΓ˳ҾSЮ΅ѕɝҴʥѾ_ÍʟnČM�˃A7ɀʥ

ѾÔϢˋ IPѺ͛Ζ URLѺ͛g̮ɀƲҾƁɁÏ˲pл̸͚͢ф̭YǶ¤Х_

ЇϐҾ9ЖxШχÅ̀ÅϐǛ_ҒΏΖиϐɏѳLƁϽ̿ҾƏɁиϐΓ˳Ƕ

ʉ�Ϲ_ЇϐҾ΁ URL Ѻ͛əѤƁ˝k͢ҚЇϐҾ.ʑҾͪ�SЮЇϐ_¤

Х9ƏɁΓàæ¤ХҾɡáȘ�΀_Ƒ�pĚXˍʥ˥Āw҅ЇϐҾsɠ�

pиϐΓ˳_˽Ǩ59Mf΀ƁʑÔɠϰNϑϯҾɠϢˋ͢ЙS_ϐǛҋƏƁP

̑Ҿ�w҅S_Їϐ¤ХiàsɎrɁ�ÎҒΏѳҾ.ʑsƏɁ?ɧʥиϐ

Γ˳_�Ϲ͆˼ҾX6ʑ?̟SϢˋѺ̸͛͢öˋơҞ̨pЇϐ¤Хф̭Ҿ

΁ɠ�pиϐΓ˳_˽Ǩ60MɠϢˋǭêÇUČż͢ȖɂϑϯҾƇ DNS Ѻ͛

Ζ IPѺ͛ɀƲ΁ύҾƏɁPΙǘLˍêÎƲѺ͛ҾРˍшÿ�҆иϐΓ˳_

˽ǨҾ� URL Ѻ͛ɀƲ.ʰý�Î͢ҚЇϐҾÔɠ΁�pиϐΓ˳_γ61M

ǞNȹf΀ϢˋиϐΓ˳6Ɂ�̨҆pиϐ_̨uǘҼ(.9;9*<42,13.2;ҽҾ΁л

̸͚͢ЇϐɎďƏɁ̨pиϐҾƖɠ˽ͻӀͪ�ϢˋƏɁ̨pиϐҾѺ͛͢

̸n¥6ɁѺʏл͚˝k̸͢ҾXɥ̚J̨pиϐ_̨uǘҾVʑқϯЮы

˲Ɂ DNSѺ͛LIPѺ͛Ζ URLѺ͛R̮ɀƲ62M	

																																								 											

59	 LG	Hamburg,	MMR	2010,	488,	489.	

60	 Heidrich/Heymann,	aaO	(Fn.	4),	374-375.	

61	 Sieber/Nolde,	Sperrverfügungen	im	Internet—Nationale	Rechtsdurchsetzung	im	globalen	

Cyberspace?,	166.	

62	 Durner,	Fernmeldegeheimnis	und	informaltionelle	Selbstbestimmung	als	Schranken	

urheberrechtlicher	Sperrverfügungen im Internet?,	ZUM	2010,	841-842;	Leistner/Grisse,	aaO	(Fn.	30),	

22,	24,	25;	SpindlerȶȍnȐʑυϋҾ�Ϣˋ6ʃɵÇo͌͞ҼFilesharing-Systemҽsɠ�pиϐ

Γ˳_˽ǨҾυ Spindler,	aaO	(Fn.	31),	455-456.	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	 	
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�Ѕ˲Ͽȩ�

˳Ɂ΅ѕɝҴʥѾɁ 2015 ƣǶ�_gÔÍʟ9ү-ùĒѷɁѺ̸͛͢

_\ƶҾ.ʑҾɥƁѺ̸͛͢Ƕ˰_Ѕ˲λ̡ǡυҾ�Γʍ̇ʥѾ_ UPC	

Telekabel/Constantin	 Film	uaÍʟΖǋ1΅ѕɝҴʥѾÍʟĆȔ̖ҾѺ̸͛͢

ǶғЅ˲ǭ˳лͥɡáȘ�΀ϿȩҾǆ΁ŽɁż͢Ȗɂ_ɤƿĆ΍ǘYͿѡ63M

0ˏʆÏpǅΓҥüȩż͢Ѕ˲Ҿxȏѿż͢Ȗɂ.Ѕ˲фƓ΁U¾ɠɤƿ

Ć΍ǘ_ǝƺ64Ҿ�ѿSЮǝƺMҾлͥɡáȘ�΀ʇͲʥǁ�ȪτʞʆÏp

Çȩ̌ѷЅ˲ҾΝͿѡлͥɡáȘ�΀ǶȘ�_ɡáƏɁYǘǘЋҾ˳½ü

ȩ̌ѷЅ˲ɎďśыҾUˍ˽ 65M	

�̷ ʥ_ǎτǘ�

˳Ɂ6ʍ̇ʥѾ�ǯ UPC	Telekabel/Constantin	Film	uaÍʟÕҾǋ1fϨ

Ζwá9ϢˋлͥɡáȘ�΀Uɞǯ̷ơȭ΀Ѓ{Ҿ.ʑҾ6.ǭʍ̇ʥѾ

_ÍʟSҾNϢˋˍʥ¥�ơȭ΀Ѓ{°ɽлͥɡáȘ�΀_ż͢ͻáӀÂ

΀ҾɁлͥɡáȘ�΀Ŀεż͢ͻáɏ_Ѕ˲Çȩ̿ ңSҾnǭ˳ʥφφ

͆РˋśыӀʑMҾ½tҠľŚĠɿ�ʆǱpɳʆ�p̿nĆ΍Å˩ʆÏp

ƀʞѺ̸͛͢ҾŚɠPΕǘ_Ɋ̝φkҾ6ы˲SРˍ˕ϸ66M	 	

																																								 											

63	 Leistner/Grisse,	Sperrverfügungen gegen AcessßProvider	im	Rahmen	der	Störerhaftung 

(Teil 2),	GRUR	2015,	106;	Spindler,	aaO	(Fn.	31).	

64	 Leistner/Grisse,	aaO	(Fn.	63),	113.	

65	 Spindler,	aaO	(Fn.	31),	459.	

66	 Ohly,	Urheberrecht	in	der	digitalen	Welt-Brauchen	wir	neue	Regelungen	zum	Urheberrecht	

und	zu	dessen	Durchsetzung?,	NJW-Beil.	2014,	50;	Heidrich/Heymann,	372;	Spindler,	aaO	(Fn.	31),	459;	

Marly,	aaO	(Fn.	33),	472;	Nazari-Khanachayi,	Access-Provider	als	urheberrechtliche	Schnittstelle	im	
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ΉL� 2017Hώ_̌ѷφk	

�H�_ɷȺ¶rΖϨɊ�

�P� ɷȺ¶r�

ʓɏNƣ̃Ғ�šҳʥH�ɷȺ͘Ɂ6 2017ƣиф˰ȴҾʑқ�ώ�ˋ

̼ċʍ̇ʥѾ UPC	 Telekabel/Constantin	 Film	 uaÍʟΖMcFadden/Sony	Music

Íʟ¶rҾ\τHώφkŚTҿ	

̽ 7ɷ̽ 3қH�ˋҿN�̽ 8ɷΔ̽ 10ɷφkˍҝϿЃ_ɡáȘ�ɺ

΀Ҿ½�ȪPΙʥφ?ɁʥѾǱεȲĖwǶǭϿ_̬ѿЇϐǱѺ͛�˲Їϐ

_ͻáҾUāƽҙMҒ�ʥ̽ 88ɷ_иϐ̪uǭā�ϹMӂ	

̽ 7ɷ̽ 4қH�ˋҿNҒ�šҳɡáьÏ˲p˲Ɂ�ptp_ɓǧЀ˱

ʆҾVʆÏpˍ½t͡ϹʆÏ_Ć΍ǘɏҾʆÏpǅτʞ̽ 8 ɷ̽ 3 қ_ɡ

áȘ�΀Ѻ͛�˲ЇϐҾxё´ʆÏ�p_Ѡς̀˰MѺ͛Ȗɂǎҝ¾ɠɤ

ƿĆ΍ǘΖ̼ċʙ�ùÔMѿ�̽ 8ɷ̽ 1қ̽ 3ʗ_φkMҾUǅĎɡá

Ș�΀Ϯʞ©ђˋȘБXĿε̽ 1ʗϮʞʆǶ˰_ϘϔÕΖϘϔM_Ѕ˲Mӂ	

̽ 8ɷ̽ 1қHώ̽ 2ʗφkҿNɡáȘ�΀ˍҝϿЃ΀ҾUǅ.Ï˲p

_Uʥεˋ΁ьϮʞȞpЉ©Lȏѿ�pǱUˋ�pεˋӀƁɁȘϮXĿε

ϮʞʆǶ˰_ǶɠЅ˲ҾnČMӂ	

																																								 																																								 																																								 																										

Internet—Europarechtliche	Vorgaben	im	Hinblick	auf	Zugangserschwerungsverfügungen	und	

Löschungsansätze	für	das	deutsche	Recht	de	lege	ferenda,	GRUR	2015,	120-122.	



	

31	

	

̽ 8ɷ̽ 4қH� ҿ̀N̽ 8ɷ̽ 3қ_ɡáȘ�΀U.εȲĖw΁Ͽȩ

TËͻáҾ1.	ɁȘ�лͥÕ	 aҽΦҊ(erheben)Ζ«dҼ˿ѧҽÏ˲p_�ЇӀ

Ǳ bҽτʞХµu̞ӀǱ 2.	ʝ^ǘ¡ʏȘ�ɡáM?ɁΓҥǘȐĀȖɂUā

ƽҙMӂ	

�g� φ͆ϨɊ�

1. Ѻ͛�˲Їϐ_ͻá	

Ғ�šҳʥ̽ 7ɷΔ̽ 10ɷφk�ŽҒbĠáȈw̽ 12ɷΔ̽ 15ɷφ

kЦșˋ1¶ʥҾ˳ɁҒbĠáȈwXɥѽÒĊ1˳ʥѾǱεȲĖwτʞɡ

áȘ�΀¡ʏǱѺ͛�ʆεˋ_лͥҾ΁ɎĊɞĚ1Ɂ½1¶ʥYɊ̝φ͆

τzҾöĆ˳ʥѾǱεȲĖwτʞɡáȘ�΀ȏѿ�ʆεˋǱё´�ʆεˋ

Ѡς̀˰Ҿȳɧʈ�ʐŽʑ¾ҳλ˩ɁҒ�šҳʥ̽ 7ɷ̽ 3қ67M	

˳ʍ̇ʥѾÍʟĆ̖ҾлͥɡáȘ�΀_Ѓ{ǭͿѡ?ɧʆ�Ϲ_ǎτ

ǘҾxýЇϐ̢ɞȈwΖΤwɓǧЀ˱ʆȈwҼRichtlinie	 2004/48/EG	 zur	

Durchsetzung	der	Rechte	des	geistigen	Eigentumsҽ_φ͆¶rҾ.ʑUǭ�Č

ˋ?ɧʆ_ɓǧЀ˱ʆαɁʛˍȵˆĆ΍ǘ_αGM?ɁʑқͿѡҾŽʆÏ

pǅ͟ʥѾνÍҼgerichtliche	Anordnungҽx͡Ϲ½ʆÏ_τzҾɊkɁ̽ 7

ɷ̽ 4қMɧқφk_̊̃6ɁØϖƁɁ̽ 8ɷ̽ 3қ_ɡáȘ�΀_Ϯʞ

ʆ?̟ҾϟϮʞʆ_¶rˋ̱ɻ�ˋҾ΁Ζxơȭ΀Ѓ{ˋ?̟_U�ˋϮ

																																								 											

67	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung	des	Telemediengesetzes,	in:	

https://www.bundesrat.de/SharedDocs/beratungsvorgaenge/2017/0201-0300/0276-17.html;jsessioni

d=E8A97230B1C96300E6DCDB56E2E8B5CA.2_cid365?nn=4732016&cms_topNr=276%2F17#top-276/

17	(last	visiting:	2018/3/16),	S.	8.	
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ʞʆ̌êÎ68M̽ 8 ɷ̽ 3 қφk_ɡáȘ�΀�ȈлͥɡáȘ�΀

Ҽ ZugangsanbieterҽҾöƁÏ˲pȘ�ˍͥêľ͢Й_͢Йлͥ

ҼInternetzugang	über ein drahtloses lokales	 NetzwerkҽҾöβȫêľ͢͟˓
΀ҼWLANҽ69M	

ʆÏpǅτʞɡáȘ�΀Ѻ͛Їϐ_Ï˲ҾΔɁǭȐĀ_ȖɂÔҝχ�

ɵǝƺ΁kҾVĆ΍d6N�UČ̃Ѻ͛ȖɂҾ�ŚǅѺ͛Й˳)_˝k̻

ĂҼbestimmte	Ports	am	RouterҽҾxѺ͛ P2P_ЇϐÇoɀƲӀʑMҾ�ǅѺ

͛лͥΔ˝k͢ҚMǞǶȐε_ȖɂǎҝЖxё´�ʆεˋѠς̀˰ҾVǎ

ҝ6ǾηS¾ɠĆ΍ǘҾ͟ˆS¾ɠɤƿĆ΍ǘΖ̼ċʙ�ùÔҾ.ʑҾ6

�ɵYнεÏ̅κѡˋǎUĆͲ70MʑMҾ�ҝxʆÏpˍ½tȵˆĆ΍ǘˋ

τzҾșύ_ҾʆÏpǭɁĆɤƿ_͆2¶Ҿ±ѤƁ̋Ȓ�ʆpǱ\ȇ̸͢

ɺ΀ȐĀʥǁȵ Ҿ̂ôˋg΀Ζ�ʆεˋѳ_ѷ�Р͢ЙлͥɡáəˋuÈҾ

Ğɠ˻SЮȵˆеǃ9ˍʥȐεǱʇͲǯȴҾǆ΁ƺǯʥǁ�ϹˀʨɏҾɀ

ĆϮʞлͥɡáȘ�΀ȐĀȖɂ71MĄPɀҖҾƁɁлͥɡáȘ�΀΁ύҾ˩

q_Й˳)ƖĆxѺ͛˝k�ʆ͢ҚҾ΁ˍҝŚΘƲЙ˳)ғĄεhο̭Ʋ

x̀ȜѺ͛͢Қ_Û΍Ҿ.ʑҾŚĘģ§̿βȫêľ͢͟˓΀ƖĆȐε͇�

ɀƲѺ͛�ʆ͢ҚҾxё´�ʆεˋѠςÅ˩72M�

																																								 											

68	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	8.	

69	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	8-9;	

Mantz,	Die	(neue)	Haftung	des	(WLAN-)Access-Providers	nach	§ 8 TMG—Einführung von 

Websperren und Abschaffung der Unterlassungshaftung, GRUR 2017, 972.	

70	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	

8-9.	

71	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	9.	

72	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	9.	
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2. ϘϔÕΖϘϔM_Ѕ˲	

Ғ�šҳʥ̽ 7ɷ̽ 4қ̽ 3ʗφk6Ɂ̝�лͥɡá΀ˍҝuȩ̌ѷ

Ѕ˲Ҿxё´лͥɡáȘ�΀ˋ´üȩʥǁϘϔ̭ƦǶ˰_Ѕ˲Ҿ΁UÂĎ

º̑Ș�͢ЙлͥɡáM˳Ɂ̊ÕʥǁϘϔ̭ƦǶ˰_Ѕ˲�˳лͥɡáȘ

�΀ϿȩҾƂΕǋ1G¶̃WIFI˒ҹҼ)��!��7;:87;ҽɊҩƄɁ½t1ŲM

HώɧқφkҾƚɣ�нĎº̑Ș�лͥɡá_ϖʹҾ�̢ɞP̑̈Ć΍o

ɠ�˲ȹ�̩Ǿ̃ʂɞ73M�

ƁɁUϿ�ʆЃ{_лͥɡáȘ�΀ҾҒ�šҳʥ̽ 8ɷ̽ 1қ̽ 2ʗ

Ɋkȏѿ½ȞpЉ©Ѓ{Lȏѿ�pǱUˋ�pεˋ_Ѓ{ҾX´ѿ½Ͽȩ

ȘϮXĿεϮʞʆǶ˰_Ѕ˲ҾʑåĐϘϔЅ˲ҾxýϘϔMΖϘϔÕ_Ѕ

˲74M	 	

																																								 											

73	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	9.	

74	 Entwurf	eines	Dritten	Gesetzes	zur	Änderung des Telemediengesetzes,	aaO	(Fn.	67),	S.	10.	
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�fϨϚϯ�

�P� ͻáp_͆2�

ƁɁɧʈ�ʐɷȺҾf΀ɑуƯͱɅɠϢ̖Ҿ΁Ϣˋ˳Ғ�šҳʥ̽ 8

ɷ̽ 1 қ̽ 2 ʗφkĆ̖ҾлͥɡáȘ�΀UϿȩơȭ΀Ѓ{Ҿǆ΁UϿȞ

pЉ©Lȏѿ�pýҞѹ�p_ͻáҾ�Ɂ̽ 7 ɷ̽ 4 қɊkϿȩѺ͛�ʆ

̸͢_ͻá75Mˏ΁ʑϋџ6ʄχ̽ 7ɷΖ̽ 8ɷ_ɷȺȺcɏҾƁɁ½Ƕφ

͆_ƁϽŽ˱˰˽ͻҾϠύ_ҾҒ�šҳʥ̽ 8ɷ̽ 1қ̽ 2ʗφkƁϽ�

ȈǶɠɡáȘ�΀Ҿ΁̽ 7ɷ̽ 4қ_φ͆ƁϽø¥ѤƁβȫêľ͢͟˓΀Ҿ

XɥʱΨ¤͞лͥɡáɺ΀ҾΕ�Ѻ͛�ʆ̸͢_ͻáp�`¥ѽɁβȫê

ľ͢͟˓΀ҾǞʑΖʍ̇ʥѾ_ UPC	Telekabel/Constantin	Film	uaÍʟ¶rɊ

ҩU̼76M�

�g� ы˲͆2�

ɧʈ�ʐɷȺŽѺ͛�ʆ̸͢_ͻá¥ѽɁɓǧЀ˱ʆ_�ϹҾøɥå

Đ½tŚpɳʆ̿nāéʥ�҆_ʆÏҾ½ċ˫ǘ£āf΀ǻϚ77M	

	

																																								 											

75	 Spindler,	Das	neue	Telemediengesetz—WLAN-störerhaftung	endgültig adé?, NJW 2017, 

2305.	

76	 Spindler,	aaO	(Fn.	75),	2305;	Mantz,	aaO	(Fn.	69),	972;	Grisse,	Was	bleibt	von	der	

Störerhaftung?—Bedeutung der 3. Änderung des TMG für die zivilrechtliche Systematik und 

Umsetzung der Vermittlerhaftung in Deutschland, GRUR 2017, 1078.	

77	 Spindler,	aaO	(Fn.	75),	2306;	Mantz,	aaO	(Fn.	69),	972.	
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�R� ʙ�ùÔ�

ɁÍȿлͥȘ�΀ǭȐĀ_Ѻ͛ȖɂɏҾǭ�ʙËùÔÍȿҾϠύ_Ҿ

ϟȖɂǎҝы˻L¾ɠɤƿĆ΍ǘҾ.ʑҾÏ˲pҋɠ½tφёϟȖɂ_ɀ

ƲҾsUǅöϢˋϟѺ͛ȖɂUы˻Mˏ�ǅʧǡ̃ɎҾɁɤƿĆ΍ǘYǭ

ͿѡлͥȘ�΀_͟ˆϿȩҾƆ½ɎƃĽβȫêľ͢͟˓΀ҾɎďĆɤƿ½

ȐĀѺ͛ȖɂҾrɠ˽Ǩ78M	

�ĭ� ƁɁ̽RpʆÏ_͡Ϲ�

�Ȫʍ̇ʥѾ UPC	Telekabel/Constantin	Film	uaÍʟǶύҾǭ°ÇͿѡƁ

Ɂ̽Rp?ɧʆ_�ϹҾåĐÏ˲p_ЇϐΓ˳ΖύϯΓ˳ҾxýɡáȘ�

΀_?ɧʆҾXǭ̝�͢ЙÏ˲pɠʂɞĎʥѾ\ƶ½ʆÏM.ʑҾɠϯ΀

Ћ˽Ғ�šҳʥ̽ 7 ɷ̽ 4 қ_φkUЖ̼ċʍ̇ʥѾƁɁ͡Ϲ̽RpʆÏ

_τʞ79Ҿǆ΁°ϸǭɁϘϔ̭ƦYÜµ¾ɠvλǘ_4ҳҾ�ˋ̽RpÏ̅

_v˫p80M	 	

																																								 											

78	 Mantz,	Rechtssicherheit	für WLAN?—Die Haftung des WLAN-Betreibers und das 

McFadden-Urteil	des	EuGH,	EuZW	2016,	820;	Spindler,	aaO	(Fn.	75),	2307.	

79	 Mantz,	aaO	(Fn.	69),	975;	Spindler,	aaO	(Fn.	75),	2308.	

80	 Mantz,	aaO	(Fn.	69),	975.	
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~L� HώɷȺǂ_ʥѾÍʟ	

2018ƣ 2ɟ 1ɆäƈҸ7ɀʥѾƇΒɏαÇ_ΆϮ�ÅÍʟҾˋSЮҒ

�šҳʥH�ǂǶ�_̽PÔÍʟM	

	

�ʥǁfw�

ΆϮpˋҒƽÅ̫ɺ΀ҾoɠҒƽ„Fack	Ju	Göhte	3“_Ï˲ʆҾ˝ÎɎž

ɠºѲ¤ХʆҾǅɁǋ1G¶¤ХΖTСϟƽ M̆̌ ƁpˋлͥɡáȘ�΀Ҿ

mǴP͎ɠ 3̂ 34ΣpM	

Ғƽ„Fack	Ju	Göhte	3“Ɂ 2017ƣ 10ɟ 26ɆɁǋ1ҒƽѾSɍҾΔ 2017

ƣ 12ɟ 3ɆƖɠ 5̂ 70ΣpʈнҒƽѾωЈҾ½ƏɁ„Fack	Ju	Göhte“͌Ë_

̽RїҒƽҾˋɻˋǯÛ_ǋ1ҒƽM	

KINOX.TO Ɂ½͢ҚSȘ�ҒƽΖƽҊҾ͢ҚΖǶɠѠτϨɊ9xǋȺđ

˩Ҿ�Ï˲pǅ´ЅɁϟ͢Қω̎ƽ˘MKINOX.TO ƏɁǋ1ÕP̂čɝāʎ

_͢ Ҿ̸2017ƣ 8ɟΔ 10ɟѳҾʘɟ͎ɠ 8ì 7̂ 93ΣpʈкϕҾ½Y 85%

�˲΀�Γǋ1M	

KINOX.TO Ɂ͢ҚYɥɿ̡½Ƕ67̿̌ѷЇϐҾ�½Ș�_΅͜λ&Ș

Å�ʆϷĒɥ˥ǅ{�-ǭM͟˳Êf¢ɰ̭Ʀǅ̖Ҿϟ͢Қ_ϿЃpˋ

Selimi¯ƵҾ�ȪÊf¢ɰ̭ƦǶǅ_ЇϐȘБɧқΆϮM	

Γ 2017ƣ 11ɟ 7ɆБɁ KINOX.TO͢ҚSȘ�ҒƽBFack	Ju	Göhte	3JM

ΆϮpn̯½Ɂ 2017ƣ 11ɟ 7Ɇ̖ǜʑfҾɁ 2017ƣ 11ɟ 20ɆĎ KINOX.TO

ȘÅϷĒҾXɁ 2017ƣ 11ɟ 21ɆĎUČ_Їϐ«dɡáȘ�΀ȘÅτʞM

Ɂ 2017ƣ 12ɟ 6ɆĎʥѾȘÅɧқΆϮM	 	
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�Íʟ˫˳�

ʥѾ΋ϢΆϮɵ¾£ƺƲτzǂҾÇÎƇαÇϮʞʆΖαÇù.ȘÅϨ

ɊM	

ҼPҽ� αÇϮʞʆ�

1. Ғ�šҳʥ_φ͆	

̌Ɓp\ƶɧʈҒ�šҳʥ�ʐǂҾϿɠѺ͛�ʆ̸͢ͻá΀¥ѽɁê

ľˍͥ͢ЙлͥȘ�΀Ҿ΁UåĐлͥɡáȘ�΀MƁʑҾʥѾΓʥφϻҗL

ɧʈ�ʥ˫˳Ζʍ̇ʥѾ_̌ѷϋџR�ҖĎҾÿү̌Ɓp_\ƶҾ΁Ϣˋ

Ғ�šҳʥ̽ 7 ɷΖ̽ 8 ɷφkåĐлͥɡáȘ�΀Ҿ.ʑҾлͥɡáȘ�

΀nϿɠѺ͛�ʆ̸͢_ͻáM	

2. ơȭ΀_?ɧùÔ	

̌ƁpΖ KINOX.TOɥɠ{�΅͜Ҿ΁ҔεˋpǱûΖ΀Ҿ�½ǶȘ�_

͢ЙлͥɡáƁɁ KINOX.TO_�ʆεˋȘ�¾ɠ̌˻.ɭѷ�_ÝÚҾďÔ

Ï˲pŽˍʥĀǅ KINOX.TO ǶȘ�_ƽ˘Ҿ.ʑҾĆϢǩƁpˋơȭ΀M

˻ơȭ΀μĒ̖Ɋ̝_�ʆfzҾVȓ̈́ͻá6͟ˆSUΔɁõp½Ġɺʀ

ƲҾǱU̼ċʙ�ùÔ7Ѻ̠½˓ɺҾơȭ΀ΔƄǭϿȩxɰͻáMʑқЃ

{_?ɧ̣͊6ɁҾØкõ҈ʻ΀ǭё´õ҈μw˩ǱΔƄǭŽõ҈ȓÒɁ

ɝƃ͆2M	
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3. ƖƁ KINOX.TOȐĀ_Ȗɂ	

ΆϮpƖƁɁ KINOX.TO ȐĀȹқȖɂҾ�9ˍǯȴӀü.ˋ KINOX.TO

Uȿəș�ɡ)Ҿn�ɠȴ_ʥǁбϘU¾ɠĆ΍ǘM6ʑǝƺTҾΆϮp

ˍҝÂƁ½ȐĀнPʒȖɂM	

ɝҴʥѾɁ Störerhaftung	des	Access-ProvidersPɵÍʟλ̡ҾʆÏpǭ

ɁĆɤƿ͆2¶ª±ƁɁ�ʆpȐĀʥǁбϘҾďÔöǯˋү-½ΆϮ_˫

˳M�ɁɧɵYҾΆϮpƖ̱ɻƁ KINOX.TO_͟˓΀ȐĀʥǁεˋҾnĎȹ

�Їϐ«dɡáȘ�΀ȘБʥǁȵˆҾ�Γ 2017 ƣ 11 ɟ 7 ɆБP̋ǅɁ

KINOX.TOωЈҒƽBFack	Ju	Göhte	3JҾʑöҩ̡ƁɁ̋Ȓ�ʆpȐĀʥǁȖ

ɂҾˍʥчǯǭɠ_ȴɭM	

ʑMҾɧɵ�ǭʧǡ̃ɎҾ͌˕ҒƽТSɍU^ҾsαɁ͟ˆÏ˲_Ѡ

τ҃ʗҾ6ʑǝƺTҾΆϮpƖƁɁϟGM�ʆ̸͢ȐĀ΂Ѕɏѳ_ʥǁȖ

ɂҾ΁ɥɠǯɭҾȳҏxɤƿ½нPʒȐĀ½tȖɂҾǆ΁ɠÎSЮ

Störerhaftung	 des	 Access-Providers P ɵ Í ʟ M Ɂ Störerhaftung	 des	

Access-ProvidersPɵYҾǶ\ƶ_ʆÏ9ɠ 30ƣ_^Ҿ΁ƏɁʬεҘɾỸ

͟¿ҼŚ 2,1*.4��*,3:76 _ &19244.9ҽҾƁɁʑҧʆÏ΁ύҾǭĆɤƿʆÏp΂

ЅРѯɏѳҾ̋ȒƁ�ʆpȐĀʥǁȖɂM	

4. Ѻ͛Ȗɂ_ɠȴǘ	

ҋˏ̌Ɓp\ƶҾѺ͛Ȗɂ9ĆУɋμφёҾ�ʑқ\ƶU¾ɠϨɡÚҾ

˫˳6Ɂąғ¾ɠ̌ѷ̖ϵҾǶɠ�ϹȖɂ9ĆμφёҾ.ʑҾτʞ͢Йл

ͥɡáȘ�΀ȐĀѺ͛Ȗɂ_̊̃ҾU6Ɂi·Ѻ͛�ʆ¶rҾ΁6Ɂ�P

ΙÏ˲pРҏȒό͌˕ƽ˘M΁ΆϮpƖ°ÇџɊҾ6½tȐεѺ͛Ȗɂ_

1ŲYƖɊҩѼ�ҔʥTС_ǝƺM	
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5. ьѺ̸͛͢_μ�Ϲǎτǘ	

KINOX.TO ƏɁȹì�pεˋ_ҴƪˠͳҧĽҾʑΓRқ˝ǊĆǅ΁̖ҿ

½PҾϟ̸͢ɥȘ�ΓН_̌ѷЇϐӀ½gҾϟ̸͢ɊҩˋȘ��ʆΥ�ʆ

_ƽ˘΁ɮϖӀ½RҾ�ΆϮp_\ƶҾϟ̸͢YҴч 98,95%_¶r��ʆ

Υ�ʆMͿѡSЮǝƺҾKINOX.TO U¾ɠμ�Ϲ_ǎτǘҾ½t̽RpnѺ

͛ϟ̸͢΁˱˰μ�Ϲ_ǎτǘM	

6. Ï̅κѡ	

6Ï̅κѡҭ±ǭͿѡ̃Ɏ͌˕Ғƽˋ˝ÎǯÛ_ҒƽҾ΁ KINOX.TO¾

ɠɊҩ_ˠͳǡ3Ҿ.ʑҾѺʏϟ�ʆˡǤͰͱƁΆϮp΁ύҾ¾ɠѠτǘM	

ΔɁѺ͛�ʆ̸͢Ƕғ_Ѕ˲ҾҌɀǡυ̌ƒҾ˴Ϯp\ƶrɁ 2 ìʍ

®Δ 4ìʍ®_ѳҾ̌ƁpÔ\ƶғΜЅ 15Σʍ®Ҿ�̌ƁpΓüʑқΜЅ

åĐҭʈ°ʹѺ͛ϖɂ_Ѕ˲Mҭʈ°ʹѺ͛ϖɂ_Ѕ˲Uǭ�ˋÿƁΆϮ

p\ƶ_˫˳ҾďÔ{�pΆϮp_ΆϮљŽ.ʑˍʥ˥ÃM	

ǭͿѡ̃ɎѺ͛�ʆ̸͢_Ѕ˲ΖΆϮp_ȸҳȯ̅Ҿǂ΀�ΆϮpǶ

ύ͎ˋìΣ_϶M̌Р_TҾ̌ƁpǶ\ƶ_ 15Σʍ®ҾwUǯʙ�ҾVɝ

ɐΓSЮ Störerhaftung	 des	 Access-ProvidersPɵÍʟǂҾ̌ƁpöǭɠҞɤ

ɥ�ǭϖʹѺ̸͛͢ϖɂҾ΁½Δqɥ°ʹҾwU¾ɠ�Ϲ_ǎτMÂ΀Ҿ

½.ʑǶ˰_Ѕ˲9ĆЦaɁ½mǴSҾΝͿѡ½һP_mǴѡҾÔʘ�m

ǴǶÇȩ_Ѕ˲¥ˋҐҹƥʍ®M	
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Ҽgҽ� αÇù.�

ΆϮpƖ°ÇџɊ½αÇù.Ҿö͌˕ҒƽΓ 2017ƣ 11ɟ 7ɆŝɁҒ

ƽѾSɍM	

Â΀ҾΒɏαÇ_ʟknU.ɥ�ɧɵϘϔ̭Ʀ_͚ɭ΁ɠUČMϠύ

_Ҿͪ�ɥ�ɧɵϘϔ̭ƦÍʟȐĀUČυϋҾ̌Ɓp.ʑǶ°ʹ_Ѻ͛͢

̸ϖɂnU.ʑʲˋˍ˲Ҿ.ˋɥ�½tʆÏpτʞѺ͛�ʆ̸͢ɏҾsĆ

ʫS˲CM	

ҼRҽ� ͚ϯ�

͠SǶЮҾ?Ɂơȭ΀Ѓ{Ҿ̌ƁpϿɠѺ͛�ʆ̸͢_ͻáҾ.ʑǶ

˰_Ѕ˲ҾUǅτʞΆϮpϿȩMƁɁѺ͛Ȗɂ_яȥҾÔ˶̌͝ƁpʟkҾ

ǞǭѺ͛̃UɎ KINOX.TO_͢ľč Ҿ̯΁Ɏ KINOX.TOȸ�̸͢Ș�_¶rM	
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̽ĭ̺�ʥ1	

LL� Õύ	 	

ʥ1ƁɁΥ�ʆ�ϹýхÒ͢Й�ʆҾ\τ�гф¸U˳ʍ̇ȈwЦș

΁ǯ_¶1ʥwнεφ M͆̽ PUφ͆ɎЦșʍ̇ 2000ƣҒbĠáȈwˋʥ

1 2004ƣ 6ɟ 21ɆNȹ�͟ˆ�ǍʥwOҼla	loi	n°2004-575	du	21	juin	2004	

pour	la	confiance	dans	l’économie	numérique,	LCENҽҾ˲ x̝Ϣ͢ЙлͥɡáȘ

�΀Ҽfournisseurs	d’accèsҽýЇϐ«dɡáȘ�΀Ҽfournisseurs	d’hébergementҽ

6ʿЖ˝kɷzTҾùÔSUϿǱɎϿȩɠѽЃ{M	

΁ĄPUφ͆ÔɎЦș 2001ƣЇϐ̢ɞȈwˋ 2009ƣ 6ɟ 12ɆN�н

͢ЙSØ�¤ȣΖ�ϹOʥwҼla	loi	nD	 2009-669	du	12	juin	2009	favorisant	la	

diffusion	et	la	protection	de	la	création	sur	internet,	HADOPI	Iҽ81	ý 2009ƣ 10

ɟ 28ɆN͢ЙSΥ�ʆÊfЃ{�ϹOʥǁҼla	loi	n°	2009-1311	relative	à	la	

protection	pénale	de	la	propriété	littéraire	et	artistique	sur	internet	,HADOPI	IIҽҾ

ÒkNқѤƁǿʏͥS�ʆ_�ϹȖɂҾЊe͢ЙYr΀ïČЃ{ҾåȆҴ

ƪ˕ϸ_RȊȿͥα͵Òƪ82ýżѬ�ʆ̸̿͢ȖɂMгф HADOPI	IʥwҾ

ə“Hʥ1ɓǧЀ˱ʆʥ¿ҼCode	de	la	propriGtG	 intellectuelle,	CPIҽ̽ L.	336-2

ɷҾφkΝͥSº̑¤Х¶rɠ�ʆ_ǝƺҾPxʥѾҼTribunal	de	grande	

																																								 											

81	 HADOPI	ùˋʥ1͢ЙΥ�¤ȣΖʆÏ�ϹҴ͒ºͶҼHaute	Autorité	pour	la	diffusion	des	

œuvres	et	la	protection	des	droits	sur	Internetҽ_ͩyҾ�˳ʑ	

82	RȊȿͥα͵ÒƪҔɧ̙̳ΥѠѠҹҾĆûͿҀǕưҾʥ1Υ�ʆ͢Й�ʆRȊʥÒ_

ϋɬҾɓǧЀ˱ʆɟÉҾVol.161,	2012ƣ 5ɟ,	Қ 32-48ҾǱČ�΀Ҿʥ1ƁȀ͢Й̆˙_Υ�

ʆȲ́ΖʥÒr͗Ҿĉʥ“ΆҾ̽ 101ɤҾ2012ƣ 1ɟҾҚ 9-18MǞҝʧǡ΀�ʥ1Ɂ Hadopi	

II	_ǂsҁͱƁϟȖɂɠнPʒ�ʐΖϬȸҾʖ�ͰͱωvM	



	

42	

	

instanceҽǅ�Υ�ʆÏpýʥwǶφkǅxϮʞ_p_ϮʞҾĖwǶɠ̌ѷ

p̿ȐĀǶɠы˻ȖɂxҞѹǱ͘ʏʑқ�pΥ�ʆýњȒʆ_ǝƺMșύ

_Ҿʥ1ʥ_ȧ�ʀƲöɎ´ѿǱѽÒ͢ЙYr΀�ʆЃ{_ČɏҾЊe½

ïČЃ{x¼Čѹʏ͢ЙS_Υ�ʆ�ʆM	

¨̈́φ͆̌ƁʷɹҾ�6wáȧ�SҾPɀҖʥ1ʥѾāÑʍ̇ʥѾƥ

�Υčɵz_ƽҙҾ�Ś 2012 ƣ C-360/10 Sabam ɵý 2014 ƣ C-314/12 

Telekabel ɵϢk͢ЙYrɡáȘ�΀Ҿ6PkɷzTҾISP ¨̈́XʠɠPΙ

ǘ̃̉̒ͻáҾ�ɠͻáżѬ�pΥ�ʆ_̸͢Ҿ�ĄPɀҖҾƁɁʑ̿Ѥ

Ɓ͢ЙYrɡáȘ�΀_ÍʟҾsɠ̌˻N ң�ƿϋʟҾfϨƁɁ½ϯ˫

?̟_ǻϚcU6ƄȹM 

ΖѤƁ͢Й�˲΀_RȊȿͥα͵Òƪ̌РҾżѬ�ʆ̸͢иƝРˋ̋

Ȓcə¾ѤƁǘMɲȪĊ1̊ÕȐ˲_żѬöʗҾиƝĆÇˋ¸ҧҿ̽Pҧ

ˋ̋Ȓ˳ʆÏpĎĉʥʂѷȘÅϮʞżѬ˝k̸͢ҾˍϯɎď�҇ʜfЃ{

ϘϔM̽gҧÔɎ˳ɠʆεȲʂѷėʥūҾċÚи̖ǱTwƢćŽ̌ѷ�ʆ

¶rżѬǱĀTMˏ΁żѬ�ʆ̸͢_ȖɂǎҝͿѡUČ?ɧʆÏ_ƢκҾ

nҝгфƸǘVǑй_̭ƦҾŝ΍̏ʐчÑīѺͥS�ʆMʑMҾѷɁΗϴ

Ѓ{ÇќLϘϔыɳLɎďd6ϘϔMrµ_Ć΍ǘΖЅ˲Çȩ̿ҾəɎȐ

ĀżѬ�ʆ̸͢ȖɂɏҾUǅUͿѡ_ϸңMʑMҾΝPɇϮʞżѬ�ʆ͢

̸ҾƁɁ½Ъйζ˰_ѭ¦̸ҹҼmirror siteҽǭŚ�α˫ҾɎďҝ˳ʆÏp

ȘÅč&ҾǱǭ˳ ISPϿЃŽ̌ѷ URL·ȹżѬҾnɎƽҙʑPȖɂwáȧ

�Sғτϑϯ_ ңM 

˝ÎɎżѬ̸͢_ȖɂɎď̏̃ˋPɠȴхʏ�p�pΥ�ʆ_ɀƲӁ

ɲȪƥқʍʩǶнε̃PĽ̙̳ȈÅ83Ҿ˳ Ɂ�˲΀ͼǦý͢ЙǑйϻæ_˝

ǘҾżѬ�ʆ̸͢Ƕ΍˥ǅ_ȴ̅Ҿ�`UŚҞɤM΁ʥ1͢ЙΥ�¤ȣΖ

																																								 											

83	

https://www.nextinpact.com/news/95750-l-inefficacite-blocage-sites-pirates-soulignee-par-etude-itali

enne.htm	Ҽlast	visited:	2017/8/10ҽ	
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ʆÏ�ϹҴ͒ºͶҼHaute	Autorité	pour	la	diffusion	des	œuvres	et	la	protection	

des	droits	sur	 Internet,	HADOPIҽnɛɁ 2013ƣ_̙̳ȈÅ84Ҿ¨̈́żѬ˝k

�ʆ̸͢Ҿ͢Й�˲΀sɎȇͱƀǼ½tҔʥTСǱ¤Х_̸͢MзcɎʥ

1̱ɻȠќRȊȿͥɷʊҾϢk͢Й�˲΀ΝrϢ½čT_͢Йε��pΥ

�ʆ_εˋҾɽǯʧǡͻáшÿҾн΁͝eȿͥα͵_ͧȳM	

.ʑҾxTїÇҾҭ±Ƈʥ1ѤƁGMѠP�ʆ̸͢ѹÒ_̌ѷʥφ͆

_ʣҗΖ¶rнεr͗M½ʈѤƁΓʥφώkǂ̃ƥ�ѠτɵzҾ˝ÎɎ The 

Pirate Bay ɵýSϘÑɝҴʥѾ΁Ɂ 2017 ƣ 7 ɟ 6 ɆŝÍʟ̝k_

Allostreaming ɵҾ̓ϋʥ1ʥѾƁɁʑ̿ɵz_ϯ˫ΖǤƪMɝǂҾƇʥ1

f΀ƁɁÕЮφ͆ýɵz_ϚɬнεÇɬҾxȘ�ǰ1Ϣf˲ʥ_ûͿ�

ȪM  

																																								 											

84	Rapport	sur	les	moyens	de	lutte	contre	le	streaming	et	le	téléchargement	direct	illicites,	

Mission	confiée	à	Mireille	Imbert-Quaretta,	Présidente	de	la	Commission	de	Protection	des	Droits	de	

l’Hadopi,par	Marie-Franc ̧oise	Marais,	Présidente	de	l’Hadopi,	

http://www.ladocumentationfrancaise.fr/var/storage/rapports-publics/134000135.pdf	Ҽlast	

visited:	2017/8/10ҽ	
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ЄL� ʥ1GMѠP�ʆ̸͢ѹÒ̌

ѷʥφ͆Ζ˫ϯ?̟	

ʥ1ɝɉ�гф 2000ƣ 8ɟ 1Ɇ nD	 2009-669ʥw�ѽÒ͢ЙYr΀Ѓ

{Ҿ½\τɼǒ�͢ЙYr΀ҾŚ�&͐_ǾηȘ�΀ҾǭɠÎɁ͢Й¶r

Ș�΀Ҿ6NȹǝƺTҾǂ΀ΓϿ½ЃM½ǂ˳Ɂʍ̇ÇÎÒkd 2000ƣЇ

ϐ̢ɞȈwΖ 2001ƣҒbĠáȈwҾʥ1Цșǯ¶1ʥǂҾгф¸Uʥwʂ

ÒҾ̽PɎȹ�͟ˆ�ǍʥwҾ6�Ϲ͢ЙиϐΓ˳_ÕȘTҾ̝Ϣ͢ЙY

r΀_kͻΖ´Ѓf˳M̽gXгф HADOPI	 Iý HADOPI	 II	xĊ̮Ø“Ȗɂ

XHώΥ�ʆʥ̌ѷφkҾxÜƷ�Ϲ͢ЙSΥ�ʆ_т˲MΔɁτʞ͢Й

Yr΀żѬU˻̸͢ҾʑgUʥwφ͆ÇÎƇ͢ЙPΙǝƺҾýѤƁΥ�ʆ

�Ϲ_ǝƺTҾ¾ɠҧ��sɠêÎ_żѬ�ʆ̸͢Ϯʞʆ?̟M½¼Č˝

ҹ̄Ɏǎҝ͟фĉʥ̭ƦҾ΁Ҕ˳εȲʂѷ&。ÜxÍk85M	

��		
 ƣȹ�͟ˆ�ǍʥwҼ���!ҽ�

LCEN	�ѤƁ͢ЙPΙǝƺҾŽ͢ЙYr΀êÇˋлͥɡáȘ�΀ýЇϐ

«dɡáȘ�΀ҾÇÎЊeUČ_ʥǁ7�M	

лͥɡáȘ�΀_kͻφk6 LCEN̽ 6ɷ̽ 1қ̽ 1ʊҾƷϬ½˝ҹˋ

Ș�º̑͢Йлͥ¤ХɡáM.ʑΝлͥɡáɺ΀N¥OȘ�½mǴΖ҅͢

																																								 											

85	ǎҝϨɊ̃ɎҾʥ1ѿdʑ¸ҧғτ͟фĉʥʂѷνʟɎďż͢_ʥφĖwMҾd6Ą

M¸ҧ˳εȲʂѷ\Ƃ_ż͢ȖɂM½PɎѤƁͥSЌñ_̸͢ҾcƇɎгф\̈́ͥSЌñ_ε

Ȳʂѷ ARJEL\ƛҾĎPxʥѾѾѯȘÅżѬшʥͥSЌñ̸͢_ϮʞMĄPÔɎѤƁǙǔ|b

ǱΚǝ̸͢ҾLCENɠφkĆ˳ȹ�иϐΖЇϐ̩ǾˠͳЧºoҾ̋Ȓτʞ͢ЙɡáȘ�΀ĀT

U˻¶rҾΝgëĭƃɏ¶UĀT¶rҾÔČɏτʞ͢Йлͥɡá΀Ôҝ̷öżѬϟ̸͢M	



	

45	

	

͢ЙȒό_ɡáҾLCEN̽ 9ɷØϖҒbиϐɕјȲʥҼCode	des	postes	et	des	

communications	électroniqueҽ̽ 32ɷ 3қ 3ʊ86ҾüͰʍ̇ҒbĠáȈw̽

12ɷ_̣͊Ҿϟɺ΀ƁɁ�˲΀Ɂ͢ЙS¤Х_¶rҾˍғϿȩ{�ʜfǱ

ÊfЃ{87MʑMҾ͢Йлͥɡáɺ΀ѤƁ¤Х¶rҾ6иƝǝʤTҾnˍ{

�̉ȓǱϬɰͻá88M	

�ѤƁ͢ЙЇϐ«dɡáȘ�΀_Ѓ{ҾÔėÕ΀˸ɠUČMǶϱ͢Й

Їϐ«dɡáɺ΀Ҿkͻ6 LCEN̽ 6ɷ̽ 1қ̽ 2ʊҾėʍ̇ҒbĠáȈw

̽ 14ɷ̌ČҾ�Ȉ&͐Ș�Ǿη«dЇϐɡá΀MΝʑҧɡáȘ�΀Ɓшʥ

ʪàǱшʥЇϐU̖ǝҾǱPɇ̖ɗ̌ѷЇϐҾö̬ѿЇϐǱ΀Ѻʏtp˥

ǅʑ̮Їϐ΀ҾŽUϿʜfǱÊfЃ{89M	

ŚČÕ΀ҾLCENXɥЊe͢ЙЇϐ«dɡáȘ�΀̉ȓͻáҾPÔɎ˳

Ɂʑ̿ɺ΀ˍǆǅ̖�˲΀«d_¶rҾgÔɎnˍʥǅ̖¶r�шʥMÂ

΀ҾPɇ̖ц½¶r̃ҔʥǘҾΝ͟и̖ǂыɏҼpromptmentҽĀTҾöɽ

ǯ´Ѓf˳΁ˍғϿЃMLCEN̽ 6ɷ̽ 1қ̽ 5ʊѤƁNи̖OҼnotificationҽ

																																								 											

86	ʥ1̷ʥƝȐ˲åπƲ̷ʥҾ·Җ�ʐȷΤɁĊʥ¿YѷɁ̌Čϸң_ɷȺҾx&Pʥ

ɵČɏ�ώĊ�ʥ¿YɠĆ΍όýʑϸң_ɷȺҾˋʥ1̷ʥ̌˻˝ʖ̃ɀƲM½ªҹˋѤƁ˝

kϸңǅx·Җǘ̙̳Ϛ�XнεPΕǘ̃Ȕàý̷ʥҾѿdĆё´UČʥǁѳ_̌i̍̕Ǳϋ

џS/ҏ	ҾəĆχˋ̷ʥ΀ƁɁ&PϸңҾȘÅ̼ċmω」Gϻæý̢ɞғʞ̃Ĭϳ-ǭM	

87	 CPCE	Art.	32-3-3:	Toute	personne	assurant	une	activité	de	transmission	de	contenus	sur	un	

réseau	de	communications	électroniques	ou	de	fourniture	d'accès	à	un	réseau	de	communications	

électroniques	ne	peut	voir	sa	responsabilité	civile	ou	pénale	engagée	à	raison	de	ces	contenus	que	

dans	les	cas	où	soit	elle	est	à	l'origine	de	la	demande	de	transmission	litigieuse,	soit	elle	sélectionne	le	

destinataire	de	la	transmission,	soit	elle	sélectionne	ou	modifie	les	contenus	faisant	l'objet	de	la	

transmission.	

88	 LCEN	Art.	6-I-7DM�ɧɷs�˶͟ĉʥʂѷτʞ˝kVѽkɤѳ_̉ȓͻáM	

89	 LCEN	Art.	6-I-3DM	
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ɠϠ͖̃ƺƲτzφkҾ�Śǎҝɠи̖ɆɤLи̖p_?ɧЇȻL¶rǭ

ĀT_˫˳ M̿ʥ1ɝҴʥѾҼCour	de	CassationҽɛɁ 2011ƣ Dailymotion	P

ɵYʷɹȈÅҾNи̖Oǎҝ¾£ƺƲτzŝɽǯи̖_ȴÚMʑMҾė͹1

ʥS_ notice	and	take	down	ɠ¸ҹUČҿ̽PҾʥ1ʥS_и̖ĀTҾXҔ

P͟и̖NöOǭĀTҾǎҝчÑɊҩшʥҼmanifestement	illiciteҽ̃7ʒҾ

ɡáȘ�΀ŝɠͻáĀTM̽gÔɎXˍ�ȇTɮҼnotice	and	stay	downҽ_

ͻáM	

ΔɁ�ϱɊҩшʥҾΝ¶r�ѷɁǙǔ\ͻLˠͳǱΚǝҾиƝɞ̋Ȓ

μχˋɊҩшʥMΔɁшÿΥ�ʆ̃ǝƺҾʆÏpиƝғτ6и̖YҾϴɊ

½ˋʆÏpýϟ¶rшʥ_ù.90ҾƁʆÏp΁ύҾзǭҔ/ҏ_fMɲȪ

2004 ƣʥ1éʥşĚɞҼConseil	 constitutionnelҽ_ϋџ91Ҿ˳Ɂ LCEN ̽ 6

ɷ̽ 1қ̽ 2ʊý̽ 3ʊ̃ǘЋҾXҔ¥ˋdȏѿЇϐ«dɡáȘ�΀Ѓ{Ҿ

əɎˋdNЊeO͟и̖΁UĀT_ɡáȘ�΀Ѓ{Ҿ.ʑǶғτʞɿʼǎ

ҝРҴҾҝчNɊҩшʥO_¶rŝЖ˻_M΁ΝɎ̽Rpˇ˲ʆÏи̖Ҿ

ÔɠĆ΍āÑPƣɠɤǄÊýPΣjìʍ®_͵ѣα͵M	

ѿʑ_MҾLCEN´ѿǱѽÒ͢ЙYr΀_�ʆЃ{ČɏҾ̷ʥ΀nϪx

͢ЙYr΀ǾηïČЃ{ҾƁȀшʥȹ�¶rý͢ЙNϻVҏxбʽЃ{_

/GMĞʑPǾηïČЃ{ǎҝ͟фĉʥʂѷҾxƢκ�҆�p͢ЙΓ˳M	

LCEN̽ 6ɷ̽ 1қ̽ 8ʊɷȺŚTҿ	

Nĉʥʂѷ�ͣǗx˫̭ƦǱͣǗ&ɀ̭ƦҾǅw̽ 2 ʊ_pҾǱǎτ

ǝƺTw̽ 1 ʊ_pҾȐĀǶɠы˻ȖɂxҞѹǱ͘ʏ˳ͥSº̑иϐǶк

ǯ_ȞpMO92MʑαǶϱ̽ 2ʊ_p�Ȉ͢ЙЇϐ«dɡáȘ�΀93Ҿ΁̽

1ʊ_pˋлͥɡáȘ�΀94M	

																																								 											

90	 CA	Paris,	14e	ch.,	sect.	A,	12	déc.	2007,	nD071036	Google	Inc	c/	Benetton	Group.	

91	 Conseil	constitutionnel,	déc.	10	juin	2004	n°2004-496	DC.	

92	 LCEN	Art.	6-I-8D	:L'autorité	judiciaire	peut	prescrire	en	référé	ou	sur	requête,	à	toute	personne	
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ǶϱͣǗx˫̭ƦҼles	 ordonnances	 de	 référéҽǱͣǗ&ɀ̭ƦҼles	

ordonnances	sur	requêteҽҾ�ʥ1ʥSƁɁ�·Òƪ_¸ҧϖϏ95Ҿʑҧ̭Ʀ

Ʈʦт˲ɁʜʥLĠʥLâàʥ̿ʥ¿YҾXҔ¥ѽɁʜʥǱɎ˝ÎʥM̽

PҧˋͣǗx˫̭ƦҼles	ordonnances	de	référéҽҾʥ1ʜfϘϔʥ¿ҼCode	de	

procédure	civileҽ̽ 484-498ɷˋиÔǘφkMͣǗx˫̭Ʀ�ȈʥǁЊeҔ

ā˫wҳϘϔʥūʆÏҾ6ҝ̷öȐĀǎτȖɂɏҾǭPɀ˻fp_ϮʞҾ

ĄPɀ˻fpÑCǱƁ½¤ĥǂҾ ÅΒɏǘνÍʟkMϠ͖¶rÔφkɁ

ʜfϘϔʥ¿̽ 808-811 ɷM̽ 808 ɷ�ѤƁͣǗǝʤTȐĀUɞƳБ˕ϸ

																																								 																																								 																																								 																										

mentionnée	au	2	ou,	à	défaut,	à	toute	personne	mentionnée	au	1,	toutes	mesures	propres	à	prévenir	

un	dommage	ou	à	faire	cesser	un	dommage	occasionné	par	le	contenu	d'un	service	de	communication	

au	public	en	ligne	

93	 LCEN	Art.	6-I-2D	:	Les	personnes	physiques	ou	morales	qui	assurent,	même	à	titre	gratuit,	pour	

mise	à	disposition	du	public	par	des	services	de	communication	au	public	en	ligne,	le	stockage	de	

signaux,	d'écrits,	d'images,	de	sons	ou	de	messages	de	toute	nature	fournis	par	des	destinataires	de	

ces	services	ne	peuvent	pas	voir	leur	responsabilité	civile	engagée	du	fait	des	activités	ou	des	

informations	stockées	à	la	demande	d'un	destinataire	de	ces	services	si	elles	n'avaient	pas	

effectivement	connaissance	de	leur	caractère	illicite	ou	de	faits	et	circonstances	faisant	apparaître	ce	

caractère	ou	si,	dès	le	moment	où	elles	en	ont	eu	cette	connaissance,	elles	ont	agi	promptement	pour	

retirer	ces	données	ou	en	rendre	l'accès	impossible.	

94	 LCEN	Art.	6-I-2DҿLes	personnes	dont	l'activité	est	d'offrir	un	accès	à	des	services	de	

communication	au	public	en	ligne	informent	leurs	abonnés	de	l'existence	de	moyens	techniques	

permettant	de	restreindre	l'accès	à	certains	services	ou	de	les	sélectionner	et	leur	proposent	au	moins	

un	de	ces	moyens.	 	

95	ʥ1ѷɁʜf�·_ÒƪΖǋɆǱɎǰ1̃ÇҧɀƲUČҾ\τɎ?Ɂ�·̃wЋ¶r

ΖνÍĿε_ғτҾ̌ѷφkȷΤ6Ċʥ¿YM\τ¶r6ʜfϘϔʥ¿Sφ͆¸ҧʜf�·ν

k̭ƦҾX6ʜfĿεʥҼCode	des	procédures civiles d'exécutionҽY&。ϖʹ½ɿ̃ˋѣѨ

Ϯʞ�·_Ŀε̭ƦM	



	

48	

	

̃ͣǗȖɂҾ΁̽ 809ɷÔˋ�·̭ƦҿNˋѹʏ̷ö_ȞpǱˋ¡ʏɊҩш

ʥεˋ_fzҾPxʥѾѾѯǅ҇ɏxͣṶ̈́ƦȐĀ�·ȖɂǱw½ǚǇù

ˡҾö�d6ĬѠ˕ϸnUƽҙ½ĿεO96M	

΁ͣǗ&ɀ̭ƦҾÔɎʥ1ʜf̭ƦSˋ.ǭ˝ʖǝʤĆU͟¸кx˫

ö�Åνk_̭ƦҾ½ы˲͆2ɑут˲ɁUd6Ɓк_ʜfҔϔfzҾ�

cĆ�˲ɁѣѨǱҔѣѨϮʞ�·fzMėͣǗx˫̭ƦɝP̃UČ6ɁҾ

ǂ΀ĆU͟¸кx˫Ҿ΁¥�&ɀΆϮ΁U͝Ɓɀ˻fp\ƶʂɞMȳ6ͣ

Ǘ&ɀ̭ƦYҾȘÅ_PɀǎҝʷɹџɊҼmotivéeҽҾXѽɁʥǁφk_˝
ʖǝƺM½ͫÔǘφkɁʜfϘϔʥ¿̽ 493-498 ɷM΁Ϡ͖¶rφkɁ̽

812-813ɷM̽ 812ɷφkҿNPxʥѾѾѯ6ʥǁɠ˝Îφk_ǝƺTǅ�

ΆϮā˫ɵzMǎτɏҾPxʥѾѾѯǅPкͲƛ_ǝƺTɁ�ΆϮ�Åν

kҾĖwȐĀǶɠͣǗȖɂOM	

Uϯ�̮ĽǤҾ̄x。{ʥūˋ_Mғ˝Îʧǡ΀ҾͣṶ̈́ƦUxȘÅ

ɧɵϘϔˋÕȘҾnĆƇʑνk̋ȒȘБȵˆ97ǱяȥƇɵzwҳ˕ϸнε˕

ϔMʑMҾ˳Ɂ¥xνkƺƲ ÅʟkҾXҔѤƁwҳʆÏͻáнεx˫Ҿ

.ʑXˍɅÍÚҾΝ_ǂȘБwҳϘϔҾƁϟɵʥūnˍȅɪÚMŚwҳϘ

ϔx˫ʥū̀˩“ǝƺǱϢˋͣǗȖɂU˻΀ҾĆ̷öϻəǱȢѦνkM	

																																								 											

96	 Code	de	procédure	civile	Art.	809	:	Le	président	peut	toujours,	même	en	présence	d'une	

contestation	sérieuse,	prescrire	en	référé	les	mesures	conservatoires	ou	de	remise	en	état	qui	

s'imposent,	soit	pour	prévenir	un	dommage	imminent,	soit	pour	faire	cesser	un	trouble	

manifestement	illicite	

97	ėǰ1ƁɁνkUɡ΀Ҿ�ĎPxʥѾȘÅȀĒǱgxʥѾȘÅÂȀĒUČҾʥ1ʜf

ϘϔʥSƁɁͣǗx˫̭ƦUɡҾ6˝kǝƺMҾǅĎ ÅϟνkʥѾǶ67ê_SϘʥѾҼCour	

d’appelҽȘБSϘҼrecoursҽϮʞϻəǱƭɸùνkMΝƁSϘʥѾ_νkUɡҾÔ6½Íʟ

ɠшÿʥw_ǝƺTҾǅSϘΔɝҴʥѾҼCour	de	cassationҽҾΖPΙʜfÍʟ̌ČMͣǗ&ɀ

̭ƦÔ.½ȐPкÍʟҾȳҝ±ĎùνkʥūȘÅ˺ϸҾƁɁ˺ϸνkUɡ΀Ҿ�ǅĎSϘʥѾ

ȘБSϘM	
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Uф LCEN̽6ɷ̽1қ̽8ʊǶφk_̭ƦҾėÕЮʜfϘϔʥ_̭ƦҾ

.ɧЋUČҾsɠkϗƔÎM\τ6ɁҾLCEN̽ 6ɷ̽ 1қ̽ 8ʊǶʉчǯ

_̊̃Ҿ6ɁЊe͢ЙYr΀ïČƁȀҔʥ¶r_Ѓ{Ҿ΁ҔѤƁ�ʆεˋ

pMʑMҾΝǆ LCEN ̽ 6 ɷ̽ 1 қ̽ 8 ʊʥɷȺcN…Ǳǎτǝƺw̽ 1

ʊ_p…Oω_ҾČʁНˋ͢ЙYr΀Ҿ͢ЙЇϐ«dɡáȘ�΀ǭϿ\τ
Ѓ{Ҿ΁͢ЙлͥȘ�΀Ôˋ£�Ѓ{M�ʥ1ɝҴʥѾ6 2008 ƣɛɁ

Aaargh	ɵYUȐʥɷȺcϋџ98ҾѤƁʑҧż͢ȖɂҾĆ̋Ȓw͢ЙлͥȘ

�΀wɂҾ΁Uғ±ĎЇϐ«dɡáȘ�΀ȘÅ99MɝǂҾиƝɁʜfϘϔ̭

Ʀ�Ȑ�·ȖɂǱw½ǚǇùˡҾʑαøɎϼʥūɠȐĀNǶɠOĆ΍Nы

˻ȖɂO_ʆÏM6 LCENɮɽTҾ¾ҳ΁ύöɎȈżѬǱфˈ̸͢M	

ÕЮ Aaaargh	ɵ�ʥ1ы˲ LCEN̽ 6ɷ̽ 1қ̽ 8ʊ̃ҭzɵ�Ҿ˞ ʰ

Ñw͢ЙлͥȘ�΀żѬPÿ、R\ͻ͙ͭ Aaargh_̸͢MSϘʥѾ΋Ϣʑ

қˍɤѽ_żѬҝ˳͢Йлͥɺ΀ϿЃҾXVϿȩ½Ѕ˲100M�6āÑʍʩ

ʥѾ 2012 ƣ 2 ɟ Sabam ɵYƁɁ̊̃чǯΖÏ̅�Ϲѳʙ�ùÔ_ѠχҾ

ƗҷPxʥѾ6 2012ƣ 6ɟ_ CopwatchɵY101Ҿ˸ǉ�ʐυϋҾŽż͢ɤ

ѽkˋ»�ɟҾNǸUΕшÿʙ�ùÔ_˝ʖǘOM	

	

ˏ΁ҾʑқȖɂXҔʛˍ˕ϸM˻ʥ1éʥşĚɞxϸ LCEN Ɏďшé

ɏҾnɠ˝ÎŽʑқż͢ȖɂȘÅϑϯ102MéʥşĚɞϢ˖¨̈́зҧż͢Ȗ

																																								 											

98	 Cass.	1re	civ.,	19	juin	2008	nD	 07-12.244.	

99	�wáυϋXҔ̌˻PΕҾ�Ś TGI	Paris,	ord.	réf.	10	févr. 2012ÔϢˋɠ±�Ζ£�Ѓ

{_êÇM	

100	 TGI	Paris	ord.	réf.	13	juin.	2005,	CA	Paris	14e	ch.	B	24	nov.	2006.	

101	 TGI	Paris	ord.	réf.	10	février 2012.	

102	 Conseil	constitutionnel,	déc.	10	juin	2009	n°2009-580	DC,	pt	37-38.	
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ɂɠĆ΍Ŝ̠͢Й�˲΀ЇϐȒȯýȒό҅͢͢Й」G̃ʆÏҾ�ČɏcϢ

ˋ̷ʥ΀XɥѩϦϋϺéʥǶ�҆_ύϯΖиϐΓ˳Ҿǭm˳ʥѾ�Ϳѡύ

ϯΖиϐΓ˳ýǅxʑǎτȖɂǶ�Ϲ_Υ�ʆѳ̃ƢκM	

��		� ƣ �*-782�� Hώ �#��������� ɷ�

ŚČÕЮҾʥ1Ɂ 2009ƣ 6ɟˋdѹʏΥ�ʆýњȒʆ_ȹ��ʆҾ6

LCENʥw_ƽҙTҾ“H CPI̽	 L.	336-2ɷ_�ϹȖɂM	

CPI̽ L.	336-2ɷɷȺφkŚTҿ	

NΝͥSº̑¤Х¶rɠ�pΥ�ʆǱΥ�њȒʆ_ǝƺҾPxʥѾ

ҼTribunal	de	grande	 instanceҽǅ�Υ�ʆÏpL½ͰüpL̽ L.321-1	ɷφ

k_ʆÏÇќïɞLǱ̽ L.331-1ɷφk_ʆÏ�Ϲ4ҳ̃ϮʞҾǱǎτɏ�

ͣṶ̈́ƦҾĖ{�Ć΍�ǯʑ̮ǝʤ̌ѷ_pҾȐĀǶɠы˻ȖɂxҞѹǱ

͘ʏʑқ�pΥ�ʆýњȒʆ_ǝƺMO103	

	

ʑқΥ�ʆʥ_�ϹȖɂҾėÕЮ LCEṊƦҋˏљɎĖ͢ЙYr΀ȐĀ

ы˻ȖɂѹʏΥ�ʆ�pҾ�¸΀\τɠRҹUČM	

ҭ±ҾCPI̽ L.	336-2_�ϹȖɂXˍ±�£�Ѓ{_êÇҾɠʆϮʞ_

																																								 											

103	 CPI	Art.	L.336-2:	En	présence	d'une	atteinte	à	un	droit	d'auteur	ou	à	un	droit	voisin	

occasionnée	par	le	contenu	d'un	service	de	communication	au	public	en	ligne,	le	tribunal	de	grande	

instance,	statuant	le	cas	échéant	en	la	forme	des	référés,	peut	ordonner	à	la	demande	des	titulaires	

de	droits	sur	les	œuvres	et	objets	protégés,	de	leurs	ayants	droit,	des	organismes	de	gestion	collective	

régis	par	le	titre	II	du	livre	III	ou	des	organismes	de	défense	professionnelle	visés	à	l'article	L.	331-1,	

toutes	mesures	propres	à	prévenir	ou	à	faire	cesser	une	telle	atteinte	à	un	droit	d'auteur	ou	un	droit	

voisin,	à	l'encontre	de	toute	personne	susceptible	de	contribuer	à	y	remédier.	La	demande	peut	

également	être	effectuée	par	le	Centre	national	du	cinéma	et	de	l'image	animée	
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pǅĎ{�ҼtouteҽĆ΍�ǯҼsusceptible	de	contribuerҽʑ̿�pǝʤ_p

ȘÅτʞҾ΁ˍҝ±Ď͢ЙЇϐ«dɡáȘ�΀L͢ЙлͥȘ�΀Ǳ�ʆε

ˋp̿ȘÅϘϔM˳ɁʑқΥ�ʆ�ϹȖɂ�˝ÎѤƁΥ�ʆΖњȒʆ�ʆ

_ˡʤҾ΁ LCENÔɎѤƁPΙǝʤҾ.ʑ6рÑ�ʆ̸͢ǱɎ͢ЙЇϐ«d

ɡá΀�Ɂ1MɏҾʑқ�ȪΥ�ʆʥǶȐĀ_ҞѹȖɂŽª±ы˲ҾƁЪ

йǹȦ�ʆɠРPÝ̅M½ʈҾʑқϮʞ_ȘÅXUѽɁΥ�ʆÏpҾ΁Ѳ

ȱΔҊ̈́4ҳý½tʆÏ�Ϲ͙ͭMɝǂҾʑқ�ϹȖɂĆɁPxʥѾгф

ͣṶ̈́ƦǱɎгфwҳϘϔ̭ƦɏP�ȘÅҾ΁ҔŚ LCEN¥φkxͣṶ̈́Ʀ

ȘÅM	

̽Pz΋Ϣʑқ�ϹȖɂ_ɵzҾ̀ 2012ƣ̃ SNEPɵM2010ƣ 4ɟ 15	Ɇ

ʥ1ğ˘Å˙ɺºɞҼSyndicat	National	de	l'édition	Phonographique,	SNEPҽĎ

ƗҷPxʥѾҼle	tribunal	de	grande	instance	de	ParisҽɲȪ CPI̽	 L.336-2ɷ

xͣǗx˫̭ƦȘÅϮʞ Google	Ž͢Й�˲΀ƀǼҘɾΥ�ɏҾÐѿ°ϸΥ

�ʆ�ʆ̸͢_ѷѪcM2010 ƣ 9 ɟPxʥѾ104ý 2011 ƣ 5 ɟƗҷSϘʥ

ѾҼCour	d’appel	de	Parisҽ105ÇÎďʟ½ϮʞҾ½\τù.6Ɂ Google	ˋȟ

ƀƳȨҾ½Ƕ°ϸ_ѷѪcXҔ·Ɏˋd�ʆ̊̃Ƕ�˲ҾnˍʥƁɁɝ͘

Ï˲ϟѷѪcȟƀΔ�ʆ̸͢Ҿ΁нPʒTСǱmșҔʥʃɵ_�˲εˋϿ

ЃM� 2012 ƣ 7 ɟҾʥ1ɝҴʥѾ?Ɂ Google _ѷѪcĆȘ��pΥ�ʆ

ýΥ�њȒʆ_ЙǃҾVÐѿʑҧȈĎ�ʆ̸͢_ѷѪcҾˋPɠȴҞѹǱ

Ѻʏ�ʆ_ɀʥҾƭɸƗҷSϘʥѾ_ÍʟҾ΁Čǡ SNEP_˴ϮMUфɧɵ

cƳБfϨƮPϑϯ106Ҿ\τɎɝҴʥѾÍʟėʥɷȺcϋџɠǶÅµMʥ

ɷȺcτʞ̃ɎNɠ�pΥ�ʆ_ǝƺOҾ�ɝҴʥѾ6ɧÍʟYҾøɎϢk

GoogleNȘ��ʆɀʥO΁ғϿȩЃ{Mʑ̮ҧ�͹1ʥSТÝ�ʆ_ɼǒҾ

																																								 											

104	 TGI	Paris	Ordonnance	du	10	Septembre	2010	-	RG	n° 10/53985	

105	 CA	Paris,	3e	ch.	3	mai	2011	

106	 Laure	Marino,	Responsabilités	civile	et	pénale	des	fournisseurs	d’accès	et	d’hébergement,	

JCL,	Fasc.	670,	pt.72-73.	
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XUd6Ɂʥ1Υ�ʆʥSҾ.ʑö� SNEPɵѲĢÏ˲Υ�ʆʥżѬ̸͢_

±�ҾøҔ¿Ľ_�ɵM	

2013ƣ̃ AllostramingɵÔˋ̽P�ǯÛɁPxʥѾÏ˲ CPI	̽ L.	336-2

ɷ_̭ƦĀǅż͢Ȗɂ_ɵ�Ҿ½ǂŚ 2014ƣ The	Pirate	BayɵҾǱɎ 2015

ƣ̃ T411.m3	ɵҾʥѾ̄Ėw6Pkɤѳ¶Ҿ˳͢ЙлͥȘ�΀ΓяɀƲż

Ѭ�ʆ̸͢Ҿ΁Ѕ˲˳ȘÅϮʞ_pϿȩ̃ǝƺTżѬ�ʆ̸͢Mɧ̙̳Ž

ɁTP̺ͅϠ͖Çɬзƥ�Υčɵ�_w҅т�ʀƲΖϯ˫MUф˳Ɂǎҝ

гфĉʥ̭Ʀw˩ʑқż͢ȖɂҾx̝ϢύϯиϐΓ˳_�ϹҾ̊ÕʥѾ¥

ČǡżѬ_̸͢�͟ʥѾČǡ_č&Ҿ΁ɥȬýѭ¦̸ҹҾnUČǡЊe͢

ЙYr΀Ƈϟ�ɵɁɥ�дPʄχxɰ_ͻáM.ʑΝ�ʆ̸͢Ï˲ѭ¦̸

ҹǱv˫̸͢Ҿ΁�˲΀гф VPN Ǳ½tǾηöʥҾǀrɋφёʑPč&Ҿ

΁�ǅżѬǯȴҲʸ107M	 	

																																								 											

107	�Ś6 allostreaming	ɵǂҾʥ1˯Δɠ̸͢ҼDPstreamҽ̷öɁͥSxʵҩɋǬ̃ɀ

ƲȶfŚ�̵̚żѬM

https://www.20minutes.fr/web/1258625-20131203-20131203-site-streaming-explique-comment-con

tourner-blocage	MҼɝǂˉψɆҿ2018/07/28ҽ	
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ûL� ʥ1GMѠP�ʆ̸͢ѹÒw

áт�ʀƲ	

��447:;9.*5260� ɵ�

�P� �	
� ƣ 

 ɟ ��� ɆƗҷPxʥѾÍʟ�

Allostreaming	PɵɎʥ1ƥ�χΈΥ�ʆÏpïɞĎʥ1ƥP͢Йлͥ

ɡáȘ�΀ýȟƀ̸͢ȘБżѬP͌ËΖ Allostreaming	ɠѷ_̸͢ýÐѿ

̌ѷл͚M	

åȆҒƽρ˘pïɞҼSyndicat	l’Association	des	producteurs	de	cinemaҾ

APCҽLʥ1Ғƽ̀εpͫɞҼNational	Federation	of	Film	DistributorsҾNFDFҽL

ʥ1ȹ�χΈÅ˙ïɞҼle	Syndicat	de	l’édition	video	numériqueҾSEVNҽLʥ

1ρ˘΀΅̇ҼUnion	des	Producteurs	de	FilmsҾUPFҽýʥ1。̷ρ˘pïɞ

ҼSyndicat	des	producteurs	independantsҾSPIҽɁ 2011ƣ 12ɟБҾĎƗҷP

xʥѾɲȪ CPI	L.336-2ȘÅͣṶ̈́ƦҾϮʞåȆ SFRLNC	NuméricâbleLFreeL

Bouygues	 télécomLDarty	 télécom Ζ Orange ̿͢Йлͥɡá΀żѬҾxý

Google	FranceLGoogle	IncLMicrosoft	CorporationLMicrosoft	FranceLYahoo!	Ζ

GIE	 Orange	 portails ̿͢ЙȟƀƳȨɺ΀úѿė Allostreaming	̌ѷ_̸͢л

͚M	

ƗҷPxʥѾɁ 2013 ƣ 11 ɟ 28	ɆČǡʑқϮʞҾτʞ͢Йлͥɡá

Ș�΀ȐĀы˻ȖɂҼ�Ś IP żѬǱɎ DNS żѬҽҾ˳ʥ1G¶6ȇͱëg

�ɟ̃ɤѽ¶ҾżѬNallostreamingOL	NalloshowtvOLNalloshareOý	NallomoviesO

̿ë»�̸͢MXČɏτʞȟƀɺ΀ÐѿÕЮ̸̌͢ѷ_ȟƀл͚Ҽ̸͢č
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̯L̸͢ȗЮý URLҽҾ�͢Й�˲΀ȟƀÕЮ̸͢ɏҾё´đ˩ϟ̸͢MЅ

˲˳ùĒϿȩM	

ʥѾϢˋҾҭ±Ҿ?ɁΥ�ʆʥφ͆ҾZʬҼstreamingҽɧНXҔшʥҾ

�ÕЮ̸͢ƥ`·їǱΔƄPî_ʪàҾ̄ɎȘ�¶rшÿΥ�ʆʥѠρǱ

ºѲđ˩ʆ_ƽ˘108M΁μĒҋˏϟ˻͢ЙYr΀_ϊΚҾ�Ν΍ѹʏ½m

Ǵгф͢ЙȒόʑҧҔʥ̸͢ҾŽĆё´ǱʸƄ�pΥ�ʆ_ǝˡMʑMҾ

CPI̽	 L.	336-2ɷ_ϮʞΖPΙĎ�ʆ΀Ƕˋ_�ʆεˋϮʞXɥι Ҿ̵cX

ɥτʞPkτ±Ď�ʆ΀ȘÅϮʞŝǅы˲ CPI	̽ L.	 336-2 ɷҾąτɎ{�

ŇѷĆ΍кǯʑ̮ǝʤ_pOҾʥѾљĆĖ½NȐĀǶɠы˻ȖɂxҞѹǱ

͘ʏʑқ�pΥ�ʆýњȒʆ_ǝƺOM.ʑҾǆыʥǘ_ωҹҾĖw͢Йɡ

áȘ�΀6Pkɤѽ¶ЪйȐĀы˻ȖɂҾ˝ÎɎż͢ȖɂҾ�͢Й�˲΀

ˍʥȒό͌˕̸͢Ҿ�Əċ˫M	

½ʈҾʥѾϢˋN�҆pʆė?ɧΓ˳º͎OҼConvention	de	sauvegarde	

des	droits	de	l’homme	et	des	libertés	fondamentalesҽ̽ëɷ_λчΓ˳ҾåĐ

dUμȲƩʂѷǱ1˵Ѻ̠Ȓȯ¤щϐǛΖɼǒ_Γ˳Mˏ΁ҾʑPΓ˳ǎ

ҝ6эǆʥwǶφk_˝kƺƲLɷzLѽÒ_ͻáýЃ{TwɂҾǸ΍6

ʜ\̢ɞTΖtpʆ̅�ϹѳĀǅƢκM.ʑҾ?Ɂ�Ϲ.ˋμżѬ̸͢΁

āÑ�p_ɓǧЀ˱ʆҾV?Ɂʑ̸̿͢_ʪà̊̃ΖǘЋҾ�U΍Ϣˋ½

ǅoɠČ̭̿ƪ_λчΓ˳�ϹM	ΔɁ͢Й�˲΀Ҿ˳ɁsĆгфĊ̮ɀʥ

ȒόÑČʁ_Υ�Ҿ�ŚċʥZʬ̸͢Ǳ²̜ Ҿ̿ΓˏXUƽҙ½?ɧʆÏҾ

nUƽҙǶϱ͢ЙY̷_ùÔM	

																																								 											

108	ʥ1Υ�Ѐ˱ʆåĐѠρʆ(reproduction)ΖºѲđ˩ʆ(représentation)(CPI	L.122-1)MǶ

ϱѠρ(CPI	L.122-3)ҾɎȈгфĊ̮ɀƲŽ�ęѻΥɁ0kƺƲҾXxѳȒ_ɀƲĎº̑¤чӀ

΁ºѲđ˩(CPI	L.122-2)ҾÔɎȈгфĊ̮ɀƲŽ�ęĎº̑¤ȣҾ�ŚºѲɢϧҾҘɾˁTҾ

ºѲˁÅҾºѲȱɍǱ6º¼CǶЦȣъ̭¤в�ęҾnǱифҒ�¤ȣ_PÈɀƲҾ¤вĊ̮

ΆҘL3¦LЇȻLȹȪǱϐǛҾĎθɌ̀в�ęnχˋºѲđ˩MnöҾ{�Ž�ęΖº̑л

͚_ɀƲљɎºѲđ˩_εˋM	
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ʑMҾ¨̈́PxʥѾüϢзkμżѬ̸̃͢ҾĆxΫ˳Ȱϻ IP�ʹLə

ș͢ľč̯Ǳϖʹѭ¦̸ҹ̿Бʕ-˰Ҿ�˳Ɂʥw¥ЊeʥѾĖw͢ЙY

r΀ȐĀы˻ȖɂҾ΁XɥČǡʥѾгфºʆÚǱ½t̩Ǿɀʥτʞ͢ЙY

r΀̝�ĿεǯȴҾ.ʑҾʥѾϢˋ6ƢκĊɀʆÏ_ͿѡTҾƁɁÕЮNϻ

НфO_̸͢ҾǎҝτĄMȘÅϮʞҾ΁U΍6ČP̭ƦYP�żѬM˷̹

CPI̽	 L.336-2ɷ_Ȗɂ¥ɎɖɏǘЋM	

�ɝ˫Ǡ̃ˡʤǭɎ6ʥѾνk_ǂҾùĒμĒѤƁɖɏȖɂǂͱ_Ŀ

εчǯþĤïϸҾȇͱə“ʑ̿č&Ҿxё´ǂͱĆ΍_ϘϔX¼ČƁȀȹ

�」GT̃Υ�ʆ�ʆҾŚʑǸɎəˋw҅_�ʥM	

ˏ΁ҾPxʥѾϢkЅ˲Uǭ˳μĒϿȩMзɎ˳Ɂ͢ЙYr΀XҔ�

ʆ΀ҾXUϿ{�ʜfǱÊf_Ѓ{Ҿ_ǶxɠͻáżѬǱúѿ̌ѷ�ʆ͢

̸ҾɎ?ɁʥǁЊe_ïČѹʏ͢ЙΥ�ʆ�ʆ_ͻáMÂ΀ҾCPI	̽ L.336-2

ɷ_Ϯʞʆ?̟XҔ�ʆεˋҾ΁ɎP˝ʖ_ѹʏϮʞʆҾ½ǯ̷əҔ?Ɂ

͢ЙYr΀_фSҾ.ʑPxʥѾϢˋ6͢ЙYr΀ȐĀ̌ѷżѬǱúѿȖ

ɂǂҾĆxĎùĒϮʞЅ M˲ʑPѷɁЅ˲Çȩ̃υϋƳБfϨ̌˻NϑϯM

fwSҾCPI	̽ L.336-2ɷƁɁʑҹXɥɠ{�φ͆M.ʑɧɵSϘΔƗҷS

ϘʥѾҾXɁ 2016ƣ 3ɟ 15	Ɇ ÅÍʟM	
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�g� �	
� ƣ � ɟ 
�� ɆƗҷSϘʥѾÍʟ�

ƗҷSϘʥѾ?ɧS΋ϢùxÍʟƁɁżѬ̸͢ýÐѿ̌ѷл͚_ǡυҾ

�ϢˋЅ˲ǭ˳͢Йлͥɡá΀Ǳ͢Йȟƀɺ΀Ҿ΁Ҕ˳ùĒϿȩMƗҷS

ϘʥѾÍʟ\τϑϯxTƥҹҿ	

ҭ±ҾɎѷɁ͢ЙȟƀƳȨɺ΀̳̹Ɏďϟ˻Ɂʍ̇Їϐ̢ɞȈwýǶ

ϱ_͢ЙYr΀MåĐ google	̿ȟƀƳȨϢˋ CPI	 L.	 336-2ɷ�Цșʍ̇Ї

ϐ̢ɞȈw΁�Ҿ΁ΓН¥ˋ&͐Yǘ̊ѧΖȈƳ_Ș�΀ҾXҔ¤ч¶r

΀MτʞƗҷSϘʥѾȘϮʍʩʥѾҾѤƁϟȈw̽ 8.3 ɷ_͢ЙYr΀Ɏ

ďåȆȟƀɺ΀Pfнε±ʟνʟMƗҷSϘʥѾÔɲȪȈw̽ 8.3 ɷýÕ

ύ̽ 59ҹҾϢˋȈw¥τʞĊ1ҝ�ʆÏpƁ͢ЙYr΀ɠȘÅ̤ÒwȖɂ

_Ć΍ҾΔɁɷzΖɂεɀʥɎ¶1ʥ_ʆЃ109M	

ȒΥʥѾÇÎǆʍʩʥѾ 2009 ƣ̃ LSG-	 Gesellschaft	 zur	 Wahrehmung	

von	Leistungsschutzrechten	GmbHɵý 2014ƣ Telekabel	ɵǅÅҾɅˏЇϐ̢

ɞȈw_̊̃6Ɂ̝�Υ�ʆÏp΍6ȹ�」GT´Ɂ�ʆơȭXȤɠҴ̭

ƪ_�ϹҾʑα͢ЙYr΀̃kͻǭȐƮͻϋџҾnö{�NǅɁ͢Й¤Х

āΥ�ʆ�Ϲā̽Rp�ʆ_�ę΀OҾљǭϟϢˋ�ƏɁ͢ЙYr΀MɎȳҾ

CPI	L.336-2ɷ̼ċȈwτʞҾV͢Йȟƀɺ΀ƏɁ CPI	L.336-2ɷǶφk_N{

�Ć΍кǯʑ̮Ҽ�ʆҽǝʤ_pOǭˍ˽ͻM	

	

																																								 											

109	 Directive	2001/29/EC	Therefore,	without	prejudice	to	any	other	sanctions	and	remedies	

available,	rightholders	should	have	the	possibility	of	applying	for	an	injunction	against	an	intermediary	

who	carries	a	third	party's	infringement	of	a	protected	work	or	other	subject-matter	in	a	network.	This	

possibility	should	be	available	even	where	the	acts	carried	out	by	the	intermediary	are	exempted	

under	Article	5.	The	conditions	and	modalities	relating	to	such	injunctions	should	be	left	to	the	

national	law	of	the	Member	States	
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�ɧɵ6SϘʥѾɝP̃˕ҹҊY6Ѕ˲Çȩ̃ϸңSMSϘʥѾϢˋҾ

¨̈́ʆÏpϿȩЅ˲ǂҾǅĎ�ʆ΀�Ȫ�ʆεˋϮʞȞpЉ©Ҿ�wɂS

ɠPk/ҏM?Ɂʥ1ʥSɑуы˲_ùÔϢkҾUǭϼāÑ�p_Pɀu

ÅəNv§˥ǅʐͻM.ʑʆÏp4ҳ6½Ƕ͡Ϲ_Υ�ʆāÑPѡ�p̃

ÕȘTҾUǭϟ�½ϿȩżѬ͢ЙýÐѿл͚_Ѕ˲MʑMҾSϘʥѾϢˋҾ

͢ЙɡáȘ�΀ýȟƀɺ΀ҾɎϼ�pΥ�ʆεˋǅɁȹ�」GTμȒό_

ù.Ҿ΁ʑ̿εˋɞϼ͢ЙYr΀˥ǅ�ŚƮĒȯµ̿_Ï̅M.ʑ?Ɂʙ

�ùÔҾVƁɁ͢ЙYr΀΁ύҾϿȩʑ̿Ѕ˲XҔʍʩʥѾɁ Telekabelɵ

YǶύ_NˍʥǏā̃˟˜OҾ�͢ЙYr΀±εϿȩ̌ѷżѬΖÐѿЅ˲Ҿ

ǭƏċ˫M	

΁ɧɵəɎSϘÑʥ1ɝҴʥѾҾɁ2017ƣ7ɟ6ɆȔͽ7ɀʥѾÍʟҾ

΁΋kƗҷSϘʥѾυϋҾϢˋ ISP ғÇȩżѬ�pΥ�ʆ̸͢_ȖɂΖЅ

˲Ҿ΁Ҕ˳ʆÏpϿȩM	

�R� �	
� ƣ � ɟ �� Ɇʥ1ɝҴʥѾÍʟ�

ѤƁÕЮЅ˲Çȩ_їÇҾ͢ЙɡáȘ�΀Ζȟƀɺ΀Ďʥ1ɝҴʥѾ

ȘБSϘҾƚɣ̝ϢɎď¨̈́ˍҝƁΥ�ʆ�ʆϿЃҾsғ.ˋ½͟ˆÚѡ

ˋʑ̿ͣǗ�ϹȖɂϿȩЅ˲M	

ɝҴʥѾ6 2017ƣ 7ɟ 6δ̃ÍʟYҾČǡƗҷSϘʥѾ_͚ϯҾϢˋ

Ѕ˲ǭ˳͢ЙYr΀ϿȩҾ�XUČǡƗҷSϘʥѾ̃ϯ˫Mҭ±ҾɝҴʥ

ѾϢˋǶϱʥ1ʥ?ɧùÔҾǭ?ɁЃ{ͻáS΁ғϿȩȞpЉ©ɏҾŝɠ

Uǭ�āp΀uÅəNv§_ùÔы˲MCPI ̽ L.336-2 ǶѤƁ̃XҔˋ�ʆ

εˋpҾcҔ�ʆЃ{ҾΓˏˍʑùÔы˲M½ʈҾ͢ЙYr΀XҔ��ʆ

Υ�˛ʬ¤Ɂȹ�」GT_ʻҡҾəUǭ˳Ɂ½ǱɠƮĒ̿Ï̅Ҿ΁Ϣˋ½

ǆʑҧ�ʆʪàY˥̅M.ʑSϘʥѾ_ϯЮҾɝҴʥѾ̄Ϣˋˍ˫˳M�

ɝҴʥѾ?ɁTЮωҹҾϢˋsǭ˳͢ЙYr΀ϿȩЅ˲M	

̽PҾɝҴʥѾҭ±Ѡ˴ LCENʥwЦșʍ̇ҒbĠáȈwҾ̝Ϣd͢Й

Yr΀6ʿЖ˝kɷzTҾƁɁ͢Й�ʆεˋˍғϿЃMȒΥ CPI	336-2�͟
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˳ Hadopi	 IʥwЦșʍ̇Їϐ̢ɞȈwҾнPʒЊe͢ЙYr΀ïČѹʏ�

ʆ_Ѓ{MзɎ˳Ɂ͢ЙYr΀6PNȹ̃ǝƺTҾ¾ɠР�_΍ÚΖʂɞ

ǅxѹʏȹ�」GT_Υ�ʆ�ʆεˋҾΥ�ʆpǅн΁ϮʞʥѾτʞ͢Й

Yr΀w˩ʑқͻáM?ɁʑùÔҾτʞ͢ЙYr΀Ͽȩ̌ѷȖɂ_Ѕ˲Ҿ

ɯ̮̭ƪɎ½ïČͻá_PїÇҾǱĆχˋ½ˍғϿЃ_Ɓ§Ҿ�ǎҝ6̼

ċʙ�ùÔ_ÕȘTM	

̽gҾǶϱʙ�ùÔҾUϯɎʥ1éʥşĚɞʟk110ǱʍʩʥѾɁ Sabam

ɵҾљƷϬ6ʑҧɖɏǘȖɂ_ÍȿSҾǎҝ˝ÎͿѡʙ�ùÔҾxʿЖU

Č?ɧʆҼЀ˱ʆLλчΓ˳Ζ}ɺΓ˳ҽѳ_Ï̅ƢκM.ʑҭτғτͿ

Ǩ Ҿ̃ƇɎöʗ̊̃ѳ_̋Ȓѷ�MɎȳʍʩʥѾɁ TelekabelɵYʷɹλ̡Ҿ

̌ѷȖɂąτXҔUĆǏāҾXVϼ}ɺǅxΓ˳яȥǶыċȐ˲_ɀƲҾ

ƇǭϟϼĊ1¶1ʥѾʟkɎďĆ˳͢ЙYr΀Ͽȩ̌ѷȖɂ_Ѕ˲M	

6ɧɵYҾSϘʥѾƖ͟Ĥ̈ҌɀÏ̅ƢκΖʙ�ùÔ_ͿѡҾXV͢

ЙYr΀XɥΗϴ½ɠ{�NˍʥǏāO_ǝƺҾ.ʑɝҴʥѾČǡSϘʥ

ѾƁɁż͢ýÐѿ͢8Ѕ˲_ÍȿҾǭ˳͢ЙYr΀üȩM	

�½ťѷɵz�

�P� �	

 ƣ 
� ɟ 
� Ɇ &1.�#29*;.��*@� ɵ�

fwSҾ6 Allostreaming	͌ËÍʟYѳҾĄɠPȑϑżѬ�ʆ̸͢Ζ͢

ЙYr΀Ѓ{ɵzҾ2014ƣ 12ɟ 4Ɇ̃ The	 Pirate	 Bay111ɵMThe	 Pirate	 Bay

НˋW˵̖č̃ BT̮b�ɡ)Ҿ6W˵Ċ7Ҿ�ŚʙÏɏLΞ1LǢ˗ΰL

ͻPÏ̿7љƖāÑżѬTɮM	

																																								 											

110	 Conseil	constitutionnel,	déc. 10 juin 2009 n°2009-580	DC	

111	 4	dGcembre	2014,	TGI	Paris	
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ʥ1Ҙɾρ�pïɞ(La	 Société	 civile	 des	 producteurs	 phonographiques,	

SCPP)Ï˲ CPI̽ L.336-2ɷҾɁ 2014ƣ 2ɟѳĎʥѾϮʞτʞ͢ЙɡáȘ�

΀żѬΖ the	Pirate	Bay̌ѷ_P͌Ë̸͢MāÑ Allostreaming	PxÍʟ_ƽ

ҙҾƗҷPxʥѾɁɧɵ_ϯ˫ėÕЮɵzNîPΕMPxʥѾҭ±̝ϢҾ

͢ЙYr΀Xˍ̉ȓͻáҾƁ͢ЙS_Υ�ʆ�ʆεˋnˍғЃ{Ҿs.ˋ

CPI̽ L.336-2ɷ_ͧȳғϿȩïČͻáҾ͢ЙYr΀ғɁ 12�ɟ_ɤѳҾx

{�ΓяɀƲżѬÕЮ̸͢Ҿ�UåĐѭ¦̸ҹҾVЅ˲ǭ˳ùĒϿȩMɧ

ɵ̊Õs6SϘ̭ƦYM	

�g� �	
� ƣ 
 ɟ �� Ɇ &


�5. ɵ�

ɧɵPʁ˳ʥ1Ҙɾρ�pïɞɲȪ CPI	 L.336-2_ͣṶ̈́ƦҾϮʞʥѾ

τʞƥP͢ЙɡáȘ�΀żѬʥϤ˵̖č_ BT̮b T411.měѷ͢ M̸ʥѾ

?Ɂ T411.m3 ̸̝͢wȘ�͢Й�˲΀Сҹx�mș�ʆʃɵҾėÕЮ The	

Pirate	BayɵPʁϢˋɧɵμĒ_͢ЙɡáȘ�΀Ҿǭ̈ïČͻáҾżѬɧɵ

ǶΐË_̸͢M�Ѕ˲Čʁ˳ùĒϿȩM	

�ǅωṽɎҾ6ɝҴʥѾ AllostreamingɁ 2017ƣÍʟʷɹѢʷ͢ЙY

r΀żѬ�ʆ̸͢ΖЅ˲Ͽȩ_Ѓ{ǂҾʑP˕ϸǭɖɏPȁSkϬMThe	

Pirate	Bay	ė T411.m3ɵ_ǂͱÍʟҾǭɞ҇ΥɝҴʥѾ_Íʟ΁ɠǶϬȸM

Uфf΀ƁʥѾŁgѭ¦̸ҹǱ½tϻæ̸͢ҾǎҝĄεȘÅͣṶ̈́Ʀŝǅ

żѬPfҾsɠ̌˻N_ǻϚҾϢˋǓ˸d͢Й̃Ǒйϻæ˝ǘҾ�ǅʑP

żѬȖɂʛˍȴ˧M¨̈́ɝҴʥѾcƷϬҾɝř̃ɀƲ�ɺ΀ΖʆÏpïɞ

΍OчǯïϸҾ¼ČƁȀ͢Й�ʆM6ʍ̇ʥѾƁɁ?ɧʆΖʙ�ùÔ_Ł

ȇTҾǱϗƁɁʑқȖɂ_ȮȇΖЅ˲Ͽȩ̃τʞҾn̡ǡĔPфwЋȴɭM	 	
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ΉL� ʥ1Ѻ̸͛͢Ŀεǯȴ_Ϛ�	

ѷɁʥ1Ѻ̸͛͢ĿεǯȴҾ˳ ɁʑPϸң˞ʰÑφ͆ÒkLwáȧ�L

̌ѷǾηΖ�˲΀/̢ɞωǣ̿ƎҖҾ.ʑ˳TËRɀҖÇÎϨɊҿ	

ҭ±ҾƇǾηƎҖҾ˳Ɂ҅͢͢ЙǑй_˝ǘҾʥφÒkǆμàÿǭҼ�

Ś notice	and	take	downҽЦĎ\àҞѹҼ�Śż͢ҽM˝ÎɎ6͢ЙYr΀´

ЃĀĎ̝kǂҾˋdǿÒ͢Й�pΥ�ʆ̃Ɇ̅ΩßҾ̷ʥ΀UǅUĄǕе

ǃҾΫ˳ïÚͻá_ɼǒҾϪx͢ЙYr΀¼Čѹ͆_ïČЃ{Ҿгф˩ɠ

Ǿηϋʟ ңM�f΀nǻϚҾ̷ʥ΀ǆʑŽ͢Й̌ѷ ңm͝ǾηƎҖҾ

ąɎƼҩd½6ʥǁƎҖ̃ˍ΍ˋÚ112Ҿ˝ÎɎ˻ʑǾηcXҔ·ˏ΍ϋʟ

 ңɏM	
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nƙŽ̈ɉƭʏ DEA ̽ 17 ɷΖ̽ 18 ɷ̿NUǎτ_̷ʥҼunnecessary	

legislationҽOҾVΓʑUÂ�xS_φk˰ȴ141
M	

�Ξ1̤ÒwÒƪ�

6Ξ1Ҿ̤ ÒwˋʥѾ_νkҼcourt	orderҽҾиƝˋҴ̿ʥѾɠʆɱ̀142Ҿ

ÇˋĖwṳ̈́ÒwҼmandatory	 injunctionҽΖ̤ʏṳ̈́ÒwҼprohibitory	

injunctionҽgҧMÕ΀�ʥѾĖwμĒˋPkεˋxȰϻ˩ˡ_̤ÒwҾ΁

ǂ΀�̤ʏμĒˋ˝kεˋҾXV͡ȇ˩ˡΔɵzx˫Xxνʟ˕ϸfқ_

̤Òw143M6Ξ1Ҿ̤ÒwĆɁϘϔÕLϘϔYǱϘϔǂ_ɏѳҹɱ̀M˻

fǤͣǗҾǱƁĉʥºʐɠ̌˻ǎτǘҾ�ŚɠΎ˱Ǳʾϴ_õ҈ɏҾʥѾ

ǅɁϘϔѲŝÕǱϘϔнεYöɱ̤̀ÒwҾʑҧ̤Òwμ̯ˋYѳ̤Òw

Ҽinterlocutory	injunctionҽǱΒɏ̤ÒwҼinterim	injunctionҽҾѿҔʥѾǩ

˻ɤѳҾďÔʑҧ̤ÒwŽȇͱΔϘϔѲŝǱʥѾˋнPʒĖwɏ144MʥѾ

nǅɁɵzx˫͚͘ǂҾ�ȪʥѾƁɁɧɵfw_ÍȿҾʟkɎďɱ̀͘Ɖ

																																								 											

141	 Measures	to	Tackle	Internet	Piracy	Moved	Forward	Today,	GOV.UK,	

https://www.gov.uk/government/news/next-steps-to-tackle-internet-piracy	(last	visited	Nov.	20,	2017);	

PAUL	PEDLEY,	THE	E-COPYRIGHT	HANDBOOK	132	(2012).	

142	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	

143	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018);	Guide	to	Injunctions,	Ashfords	(Mar.	5,	2018),	

https://www.ashfords.co.uk/article/guide-to-injunctions	(last	visited	Mar.	30,	2018).	

144	 Guide	to	Injunctions,	Ashfords	(Mar.	5,	2018),	

https://www.ashfords.co.uk/article/guide-to-injunctions	(last	visited	Mar.	30,	2018).	
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̤ÒwҼfinal	injunction;	permanent	injunction;	perpetual	injunctionҽMʥѾǅϖ

k͘Ɖ̤Òwȇͱ_ɤѳҾ�½Ɂ˝kɆɤSȴҾnǅ�_ʝ^ɠȴ145Ҿǂ

΀ü̯ˋʝ^ṳ̈́ÒwҼpermanent	injunction;	perpetual	injunctionҽMPΙ΁

ύҾΆϮ͘Ɖ̤Òw_ùĒҾ½ǶϿȩ_ΗϴЃ{РΆϮΒɏǱYѳ̤Òw

΀Ѡ146M	

ˍϯùĒǶΆϮ΀ˋΒɏLYѳǱ͘Ɖ̤ÒwҾ̄ҝ̼ċxTÕȘMҭ

±ҾΆϮ̤Òw΀ҝ¾£¾ҳ_Ϙ.Ҽsubstantive	cause	of	actionҽҾ�Ś½ċ

ʥʆÏŽāÑμĒ�pҾǱɠā�p_γӀǱɎμĒƁ½ˋUʥεˋҾǱɠ

ˋUʥεˋ_γ̿ǝf147M½ʈҾ̤ÒwƏɁκƢʥS_ȵˆҼequitable	

remedyҽҾʥѾʠɠͻáɱ̤̀ÒwҾиƝʥѾǎҝκѡºƢǘΖ�ÏǘҾг

фǍϴʟk̤ÒwɎďɱ̀Ҿȳüμ̯ˋΓ˳νѡ_ȵˆöʗҼdiscretionary	

remedyҽ148MɝǂҾȞpЉ©ǎҝɁɵzYˍʥǯˋ°Жы˻_ȵˆöʗM

ùÔSҾΝѣѨξ©΍OǯˋùĒȵˆ_ы˻̈́цҾʥѾиƝUɞяȥĎμ

																																								 											

145	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	

146	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	

147	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	

148	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	
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Ēɱ̤̀Òw149MPɇʥѾɱ̤̀ÒwǂҾΝμĒшÿ̤ÒwҾŽ.έχʥ

ƬҼcontempt	of	courtҽ΁āÑα͵Ҿɠɏ˯Δҝµ̉ɡÊ150M	

Ξ1Ҵ̿ʥѾHendersonʥūɁÍʟYɛƷϬΞ1 CDPA̽ 97Aɷ_Ƕx

̷ʥҾ].Ξ1ʥɱ̤̀ÒwxƁȀtpиƝǎҝdɠwЋ_Ϙ.Ҽcause	of	

actionҽҾ΁ CDPA ̽ 97A ɷöȘ�ĎɡáȘ�΀ɱ̤̀Òw_�Ȫ151M�ː

Ξ1 CDPA ̽ 97A ɷ̽ 1 қφkҾΝɡáȘ�΀w̖҅ǜtpÏ˲½ǶȘ�

_ɡá�ptp_Υ�ʆɏҾҴ̿ʥѾöɠʆÚƁϟɡáȘ�΀ɱ̤̀ʏ�

ʆʪàǱżѬ�ʆ̸͢_̤ÒwҾ̋ ȒȘ�Ҵ̿ʥѾɱ̤̀Òw_ʥʻ�ȪM

Ҵ̿ʥѾɁȯÑùĒϮʞĎμĒ¤ХɡáȘ�΀ɱ̀żѬ�ʆ̸̤͢Òw_

ΆϮɏҾöҝƇ·ɵнεÍȿǂҾȉǍϴʟkɎďқɡáȘ�΀ɱ̸̀͢ż

Ѭ_̤ÒwҾƏɁ͘Ɖ_̤ÒwM	 	

																																								 											

149	 Paul	Maynard,	Briefing	Note:	Injunctions,	Gaby	Hardwicke,	

http://www.gabyhardwicke.co.uk/images/library/files/briefingnotes/Injunctions.pdf	(last	visited	Mar.	

30,	2018).	

150	 Guide	to	Injunctions,	Ashfords	(Mar.	5,	2018),	

https://www.ashfords.co.uk/article/guide-to-injunctions	(last	visited	Mar.	30,	2018).	

151	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 8.	
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ЄL� wáт�ʀƲ	

�Íʟ�

�P� !.>A+26� ɵ�

2011ƣ 7ɟҾΞ1Ҵ̿ʥѾ�Ȫ CDPA̽ 97AɷΖʍ̇ЇϐȈw̽ 8ɷ

̽ 3қ_φkҾ� 20W͍̦Ƚ̿»ŲҒƽºĉ_ΆϮҾɁ Twentieth	Century	

Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc152Ҽ͇̯ Newzbin2ҽɵĎ

Ξ1Ғ�ºĉ̀Å̤ÒwҾτʞϟºĉx IP�8Ц8ΖżѬ URL̿Ǿηöʗ

żѬ Newzbin2Ζ½˲Ǵ_лͥ153
MʑˋΞ1ʥѾɱ̀żѬGM̸̤͢Òw_

ҭ�154M	

1. ÕɵΌɒ	

20W͍̦ȽL」˪ҒƽLΡ͏¯ƵLʫȃΧLЬKƈýě�ʙlƽɺ̿

»P̖čҒƽρ�ºĉҼ͇̯ùĒҽĎΞ1 Usenet͢Й͔Ƴ̸͢ NewzbinҼ͇

																																								 											

152	 [2011]	EWHC	1981	(Ch)	(28	July	2011).	

153	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011).	іˮǧҾżѬGM�ʆ̸͢_̷ʥΖɵ�̀ƍ—Ξ1 Newsbin2ɵzϚɬҾɟ

ɇʥfҍϡҾ̽ 252ɤҾҚ 196Ҿ2016ƣ 5ɟM	

154	 Brett	Schiff,	Copyright	Alert	System:	Six-Strikes	and	Forced	Arbitration	Might	Not	Be	the	

Answer,	16	Cardozo	J.	Conflict	Resol.	909,	924	(2015);	Zachary	Charles	Fritts	Landy,	Combatting	Online	

Piracy:	A	Case	Study	on	Popcorn	Time	and	Revising	Available	Remedies	to	Copyright	Holders,	24	J.	

Intell.	Prop.	L.	221,	232	(2016).	
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̯μĒҽȘБΥ�ʆ�ʆĒϘMùĒϢˋɲȪμĒŽҔʥƽ˘_˘čʹɁ͢

ҚɿңSLȘ�½�˲΀ȟƀҔʥƽ˘_Ƒ¾LŽȟƀ͚ɭҩ̡Ɂ̸͢SҾ

VȘ��˲΀PѪTСҔʥƽ˘_ʂÒ̿fwҾҩ̡μĒǶȘ�_ɡážʧ

ɁҔʥƽ˘_ȟƀΖÇҧ̿̆˙εˋ	MùĒ\ƶμĒҿҼ1ҽr{ Newzbinɞ

Ě_�ʆεˋӀҼ2ҽƳ̀LҺäVǆf�½ɞĚ�ʆ_̸͢ϖϏӀҼ3ҽĎº

̑ҾƆ½ Newzbin ɞĚҔʥ¤чùĒ_Υ�Ҿ�pùĒ_Υ�ʆMĄMҾù

ĒϢˋNewzbin�ˋɡáȘ�΀ҾɊ̖ør{tpÏ˲½ɡáнε�ʆεˋҾ

п� CDPA̽ 97AɷΆϮżѬ̸͢_̤Òw155
M	

μĒÔ\ƶ½Ƕ˓т_Newzbin̸͢ΖGooglePΙҾ̄ ˋ͢Йȟ͔ƳȨҾ

ąɎ Newzbin �Ɂ Usernet _」GTт�΁ƖMμĒϢˋ Newzbin ɁϖϏS

ƏɁN¶rUĆ̖Ҽcontent	 agnosticҽO_̸͢ҾȘ�̃Ɏ· Usernet_¶r

͔ƳɡáMNewzbin ¥¥˱˰¶r_Вл͚Ҿɥʰµ{�Вл͚_�˲΀Ζ

̌ѷ Usernet�ɡ)˓т΀ѳ_ʃɵmșʪà156
M	

ʥѾɁxћǶɠfwΖΆɊǂҾ�Å Twentieth	 Century	 Fox	 Film	 Corp	 &	

Ors	v	Newzbin	LimitedҼ͇̯ Newzbin1ҽɵÍʟMʥѾҭ±̝Ϣ Newzbin_ɞ

ĚÏ˲μĒǶȘ�_Ƒ¾ȟƀƽ˘ҾVїÇɞĚɛ͟ΫxTСùĒ¾ɠΥ�

ʆ_ƽ M̆ΔɁμĒɀҖҾKitchin	J.	ʥūϢˋ¥¥ïÝǱ�н̋Ȓ�ʆεˋҾ

�ˍʥ�μĒǯˋ�ʆʪà_¼Č�ʆpҼjoint	tortfeasorҽҾμĒҝΓƕɠû

Ζ�ʆ_εˋɀ¾¼Č�ʆp_ыɳMǞɰҾɧɵ͌˕̸͢ Newzbin Ɂ͚ɽ

S̝wɠƳƂ�˲΀Ï˲Ҕʥƽ˘_�н�ʆεˋҾVȘ��˲΀PѪTС

																																								 											

155	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	

2010).	

156	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	

2010).	
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Ҕʥƽ˘_ɡáҾKitchin .ʑÍkμĒ�ǯVûΖ�½�˲΀�pùĒΥ�

_εˋ
157
M	

ʥѾĄÍȿ Newzbin ɎďŽùĒ_ƽ˘Ďº̑¤чMº̑¤ч_̌ѷφ

kʹɁ CDPA̽ 20ɷҾϟɷ̽ 1қ_φkҾĎº̑¤чȺfLǳÙLҘɾL

͹ηѧҘLƽ˘ǱƮȣ̿Υ�ˋΥ�·Ƕ͎ɪM΁�ȪČɷ̽ 2қ̽ bʊҾ

Ďº̑¤ч_εˋåĐ�º̑ǅɁ½ĊΓяk_ɏѳǱ7ҹҾгфҒb¤Х

л͚Υ�¶r158M. CDPA̽ 20ɷ̽ 2қ̽ bʊʻɁʍ̇ЇϐȈw̽ 3ɷҾ

ʥѾпƳ˲ʍʩʥѾҼEuropean	Court	of	JusticeҾ͇ ̯ ECJҽɁ Sociedad	General	

de	Autores	y	Editores	de	Espana	(SGAE)	v	Rafael	Hoteles	SA159Ҽ͇̯ SGAEҽɵƁ

Ɂº̑¤ч_ÍȿυϋMɲȪ SGAEɵʥѾ_υϋҾиƝεѦºĉΝ¥¥Ș�

˛˫S_Ƒ¾Ǳ̫˲ҒχοʹҾ�UΤµЇϐȈwNĎº̑¤чO_kͻӀ

ǞΝ…Ҭѝ§Ɂ½ǵѳ¶οϖҒχοʹxĎ½ǵm¤чҒχϐδ_CċҾˍ

ϯҒχοʹȐ˲�̮Ǿη¤чϐδҾ̼̄ċĎº̑¤ч_kͻ160MʥѾϢˋ

ECJƇNĎº̑¤чOτzȐĀƮͻ_ϋџҾÍȿɏҝ-ʔϟȈw_̷ʥ̣͊
161M?Ɂ ECJ_ɿʼҾɧɵʥѾϢˋμĒ̝wxɻƪѷѪ_ɀƲrµ Newzbin

̸͢_т�Ҿ�ùĒ_ƽ˘ǅxĎ Newzbin _“н�˲΀¤чҾ�pùĒ_

Υ�ʆ162M	

																																								 											

157	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	

2010).	

158	 Copyright,	Designs	and	Patents	Act	1988,	S.	20(1)&(2).	

159	 (C-306/05)	[2007]	Bus.	L.R.	521	(07	December	2006).	

160	 Sociedad	General	de	Autores	y	Editores	de	Espana	(SGAE)	v	Rafael	Hoteles	SA	(C-306/05)	

[2007]	Bus.	L.R.	521	(07	December	2006).	

161	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	

2010).	

162	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	
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̤ÒwɀҖҾˋҨýùĒΥ�ʆ_�҆ҾXЊeùĒɠȴ_ȵˆɀʥҾ

ʥѾ­eɱ̀�ʆїÇ_̤ÒwҼinjunction	for	infringementҽҾ̤ʏ Newzbin

̸͢Ď�˲΀Ș�ùĒɁɧɵ͌˕_˝kΥ�MǞʥѾȄ͛ɲȪ CDPA̽ 97A

ɷɱ̀żѬ Newzbin̸͢_̤ÒwҼinjunction	under	S	97AҽҾ. CDPA̽ 97A

ɷ_̤ÒwǶʰƎҖфƮҾùĒˍʆnˍϴȪ̤ʏǶɠΥ�Ɂ Newzbin ̸͢

_ʪàҾVʥѾ̀˩ Newzbin XҔƁǶɠ̸͢S_�ʆʪà̄ɠϢϵҾȳ̤

ÒwҝāѽɁɧɵ_�ʆ͆2163MșăϞϨҾCDPA̽ 97AɷǶφk_̸͢ż

Ѭ̤ÒwɥɁ Newzbin1ɵYǭ˲M	

2. ɧɵfw	

Newzbin1ɵǂҾNewzbin2̸҇͢öѲƶM.ˋ Newzbin2̸͢_�ɡ)

ɮϖɁGM_「¿ҾV̸͢˓тp_НÇUɊҾΕ�Ғƽºĉˍʥб̳

Newzbin2_Υ�ʆ�ʆЃ{ҾҒƽºĉпЦ΁ǆʻҡτʞ ISPżѬ Newzbin2

̸͢_л͚164M͹1ҒƽïɞҼMotion	Picture	Association	of	America	Inc.Ӏ͇

̯MPAAҽɛɁ 2010ƣ 9ɟ 23ɆÆϮΞ1Ғ�ºĉżѬ Newzbin2̸͢_л

͚ҾǱΔƄUÿƁMPAAĎʥѾΆϮɱ̀żѬ Newzbin2̸͢_̤ÒwM.ɥ

ǅ̝È-ǭҾ」˪Ғƽ̿»P̖čҒƽρ�ºĉҼ͇̯ùĒҽÂƪvλ͹1

ҒƽïɞҼMotion	Picture	Association	of	America	Inc.ҽ_ǯĚýƽχΥ�ʆÏ

pҾɁ 2010 ƣ 12 ɟ� CDPA ̽ 97A ɷĎʥѾȘБĒϘҾΆϮʥѾɱ̀τʞ

																																								 																																								 																																								 																										

2010).	

163	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	Newzbin	Limited	[2010]	EWHC	608	(Ch)	(29	March	

2010).	

164	 Hilary	Pearson,	High	Court	Orders	BT	to	Block	Website	Used	to	Distribute	Infringing	Copies	

of	Films,	Jul.	28,	2011,	Bird	&	Bird:	

https://www.twobirds.com/en/news/articles/2011/bt-20cfox-blockweb-0711	(last	visited	Nov.	15,	

2017).	
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Ξ1Ғ�ºĉҼ͇̯μĒҽżѬ Newzbin2̸͢_̤ÒwҾΆɊNμĒǭѹʏ

½ɡáˋ NewzbinΖ Newzbin2̸͢_�˲΀ý˓т΀˲Ɂ�pΥ�ʆO165M	

3. ʥѾǡυ	

Ξ1Ҵ̿ʥѾ Arnold ʥūҭ±x Newzbin1 ɵϢk Newzbin ̸͢ʰɠ�

ʆҾǇгфϴp_ϴϛýfwϴȪ̝Ϣ Newbin2 _�˲΀̝wĆxΫ˳

Newbin2ǶȘ�_ɡáTСùĒȤɠΥ�ʆ_ƽ Ҿ̆VʥūNҏxɁ Newzbin2

̸͢Sƀǅ{�UāΥ�ʆʥ�҆_ċʥƽ˘Ҽ”It appears to be quite hard 
to find any content on Newzbin2 that is not protected by copyright.”ҽO166M	

μĒҭ±Щ̯ΓƕҋƏ CDPA̽ 97AɷǶφk_ɡáȘ�΀Ҿ�Newzbin2

̸͢�˲΀Ǳ˓т΀ɥɛÏ˲½ɡáMArnold ɥȐ�μĒ_\ƶҾϢˋμĒ

ǶȘ�_лͥɡáƂΕ˲ǴΖ̽Rp_ѳҔʥ¶r_¤ХǯˋĆ΍Ҿ΁

Newzbin_˓т΀̝wгфμĒ_ɡá�½˲Ǵǅxл͚ΔҔʥ¶rM	

μĒǇ\ƶΓƕƁ�ʆ_ʪàˍNw҅ϢϵҼactual	knowledgeҽOMʥū

Ϣˋw҅ϢϵɁϋџSUǭфƪĬɳҾąτP�xS_pÏ˲ǶȘ�_ɡá

�pΥ�ʆöĆҾùĒʠɠǎτϴɊμĒƁ˝kpƇ˝k�ʆɀƲ�p˝k

Υ�Mʥū\ƶҾГN_�ʆϐǛˋɡáȘ�΀ǶȤɠҾöГȘҴɡáȘ�

΀w҅Ϣϵ_Ć΍ǘMɲȪɧɵfwҾμĒɛ͟ȒÑùĒѷɁ Newzbin2�ʆ

°ÇV͖ͅ_и̖ҾPƞȘҴμĒƁ�ʆʪàɠw҅Ϣϵ_Ć΍ǘMArnold

																																								 											

165	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011).	

166	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011).	
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ʥūɝ͘ďʟμĒ_Ƕɠ\ƶҾϢkɧɵыɁǭ˲ CDPA ̽ 97A ɷҾп�ù

Ē_Ϯʞɱ̀τʞμĒżѬ Newzbin2̸͢л͚_̤Òw167M	

ɲȪùĒ_ΆϮҾʥѾǶɱ̀_̤ÒwŽτʞμĒгф½ɅƖȐ˲_

Cleanfeedфˈ͌͞нε¸̮̩ǾżѬȖɂMҭ±ҾùĒϮʞμĒ�˲ IP�8

żѬʂÒҾżѬǶɠùĒǱ½v˫pxɚҖи̖ҾΖ NewzbinǱ Newzbin2ɠ

ѷ_ IP�8Ҿw�˲΀ˍʥгф IP�8л͚Δ NewzbinǱ Newzbin2_̸͢

ƢćMùĒĄϮʞμĒт˲ʳƪżåʄ Ҽ́Deep	Packet	InspectionҾ͇̯ DPIҽ

ǾηҾƇùĒǱ½v˫pɚҖи̖_͢8нε͇τÇɬҼsummary	analysisҽM

. Cleanfeedфˈ͌͞U¾ɠϠ͖ÇɬҼdetailed	analysisҽÛ΍ҾùĒUτʞ

μĒƁ NewzbinǱ Newzbin2_͢8нεϠ͖Çɬ168M	 	

																																								 											

167	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011).	

168	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011).	



	

78	

	

�g� �9*5*;2,7�=��92;2:1�%3@��97*-,*:;260�

Ξ1Ҵ̿ʥѾ҇ǂɁ 2012 ƣ Dramatico	 Entertainment	 Ltd	 v	 British	 Sky	

Broadcasting	 Ltd169Ҽ͇̯ DramaticoҽɵѤƁżѬ Pirate	 Bay̸͢_˕ϸ Å

ʟkҾʥѾϢˋfwϴɊ Pirate	 Bay̸͢Ζ½˲Ǵ̝wÏ˲μĒ»Ų ISPҼ͇

̯μĒҽ_ɡá�p Dramatico̿bŲҘɾºĉҼ͇̯ùĒҽ_Υ�ʆҾVμ

Ē̝wƁ�ʆʪàɠw҅ϢϵҼactual	knowledgeҽҾпĎ»Ų ISPɱ̀żѬǱ

Ѻʏ˲ǴdĀ The	Pirate	BayҼ͇̯ TPBҽ̸͢_̤Òw170
M	

1. ɧɵfw	

ùĒvλΞ1ğ˘ɺïɞҼBritish	Recorded	Music	Industry	LtdҾ͇ ̯ DPIҽ

ýѧҘλˁɠѽºĉҼPhonographic	Performance	 LtdҾPPLҽǯĚϮʞʥѾĎ

μĒɱ̀żѬǱѺʏμĒ_˲ǴdĀ TPB _̤ÒwMɁɧɵ_ÕҾʥѾƖ±

ε̝kùĒɥɛȍʆ TPB _˓т΀ý�˲΀dĀùĒ¾ɠΥ�ʆ_Υ�¶rM

ʥѾϢˋҾTPB _�˲΀гфҒb¤Х�ɧɵ͌˕Υ�ɥ͟ùĒČǡʹɁº

̑Ć˥ǅ_ˡǤҾ.΁�pùĒ_Υ�ʆMʑMҾTPB _˓т΀̝w­ϗ½

�˲΀Ï˲½ǶȘ�_ʂÒxѠρǱĎº̑¤ч_ɀʥ�pùĒ_Υ�ʆҾ

V TPBϣƂĜ�½�˲΀ҾXэːPk_ʀƲ¼Č�pùĒ_Υ�ʆ171M	

																																								 											

169	 [2012]	EWHC	1152	(Ch)	(02	May	2012).	

170	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	1152	(Ch)	(02	May	

2012).	

171	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	268	(Ch)	(20	

February	2012)	.	



	

79	

	

2. ʥѾǡυ	

?ɁÕɵʥѾƁɁ TPB �˲΀Ζ˓т΀_�ʆÍʟҾɧɵʥū_\τ{

á6Ɂ̝kɎďĎùĒɱ̀żѬǱѺʏμĒ˲ǴdĀ TPB ̸͢_̤ÒwMˋ

�Ȫ CDPA̽ 97Aɷ_φkĎμĒɱ̤̀ÒwҾʥѾҝнPʒʄұxTfқM

ҭ±ҾμĒҝ̼ċ CDPA ̽ 97A ɷɡáȘ�΀_kͻM½ʈҾҝϴɊ TPB _

˲Ǵý˓т΀Ï˲μĒ_л͚ɡá�pΥ�ʆMɝǂҾҝϴɊμĒƁ TPB _

�ʆʪàɠw҅Ϣϵ172M	

ʥѾ̝�μĒƏɁҒbĠáҼʍ̇Ȉwҽɷ�̽ 2ɷǶ̯_ɡáȘ�΀Ҿ

.΁ƏɁ CDPA ̽ 97A ɷ_ы˲͆2ӀVƇμĒɡáȘ�΀_ЇɳҾùĒɥ

ˋÿƁ_\ƶMɲȪϴȪҩ̡Ҿгф TPBοʹ_ IP�8Ï˲μĒǶȘ�_ɡ

áл͚Δ͢ЙҾXVĎº̑Ș�ùĒʌɘ_ǝƺВфR̂Σ�Ҿҩυ TPB _

˓т΀Ǳ˲Ǵ̝wÏ˲μĒ_ɡá�pùĒ_Υ�ʆ173M	

ɝǂҾʥѾʄχμĒɎďċɁw҅Ϣϵ_τzҾɲȪùĒǶȘ�_ϴȪ

ҩ̡ҾǶɠμĒ̄ɛȯÑ TPB �ʆ_и̖Ҿ.ʑƁùĒΥ�_�ʆʪàɠǶ

ϢϵӀVʥѾϢˋμĒƁɁʥѾɁÕɵƇ TPB ˓т΀ý�˲΀_¼Č�ʆε

ˋnɠǶ̖ǜMʥѾ.΁ϢkμĒƁɁ TPB ˓т΀Ζ�˲΀Ï˲μĒ_лͥ

ɡá�pΥ�ʆ_εˋɠw҅_ϢϵҾμĒƇʑɥˋÿƁ174M	

																																								 											

172	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	1152	(Ch)	(02	May	

2012).	

173	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	1152	(Ch)	(02	May	

2012).	

174	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	1152	(Ch)	(02	May	

2012);	Survey	of	Additional	IP	Developments,	28	Berkeley	Tech.	L.J.	1111,	1122-1123	(2013).	
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͠ċxS_υϋҾʥѾɝ͘ČǡùĒ_ϮʞҾĎμĒɱ̀żѬ TPB ̸͢

IP�8_̤ÒwMʥѾƷϬҾɲȪÕɵžŲMichael	Walsh_ϴύҾNewzbin2

ɵμĒǶȐ_ Cleanfeed фˈ͌͞ɁǾηSɠμφё_Ć΍ҾǎҝΫ˳ IP �

8żѬ�ϋʟμφё_ ңҾǞ IP�8żѬʂÒҝɁ IP�8ɥāÑÇoÏ˲

_ǝƺTɀɠ½ȴɭҾďÔĆ΍̀˰фƪżѬ_ ңMǶƤ TPB Ƕ�˲_ IP

�8ɥÇotp�˲ҾȳxżѬ TPB̸͢ IP�8�ˋ̤Òw_¶rǭˋы˻
175M	

�R� � ��=��92;2:1�%3@��97*-,*:;260�

DramaticoɵɥɊ̝ÍȿGM�ʆ̸͢ɎďĎº̑Ș�Υ�_ ңҾʥѾ

Ƈʑ˕ϸ_ǤƪɁ 2013ƣ EMI	Records	Ltd	&	Ors	v	British	Sky	Broadcasting	Ltd	

&	Ors176Ҽ͇̯ EMIҽɵǅÑРɊ̝_ῢM	

1. ɧɵfw	

2013ƣҾEMIý½tëŲğ˘ºĉҼ͇̯ùĒҽvλ DPIΖ PPLɁΞ1

_ǯĚҾĎϮʞʥѾĎ British	Sky	Broadcasting	Limited̿»ŲΞ1\τ_ ISP

Ҽ͇̯μĒҽɱ̀żѬǱѺʏμĒ_˲ǴdĀ KATLH33Tý Fenopy̿RŲҹ

Ɓҹʃɵ¤Х̸͢_̤Òw
177
M	

ɲȪùĒžŲϴp PriceñK_�͂ҾKAT̸͢S͎ɠЫbëΣ�Ҙɾ̮

bʃɵɁ½SʬиҾ½Y͎QëΣ�̮bʃɵˋɠ©_�ǭҾV͞Ϗɏѳ¶Ҿ

ÕQëjč_ʌɘYɠ»ëĭҭ_̮bʃɵɁ KATÇoMH33T̸͎͢ɠjΣ

																																								 											

175	 Dramatico	Entertainment	Ltd	v	British	Sky	Broadcasting	Ltd	[2012]	EWHC	1152	(Ch)	(02	May	

2012).	

176	 [2013]	EWHC	379	(Ch)	(28	February	2013).	

177	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	
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�Ҙɾ̮bʃɵҾ͛PїÇƏ˓ÏÇoҾ΁͞Ϗɤѳ¶ҾÕQëjč_ʌɘ

YĆυjëQҭ_̮bʃɵɁ H33T ̸͢_͔ƳËλSMFenopy ̸͢ÔɠЫ

P̂jëΣ�Ҙɾ̮bʃɵɁ½Ƣć�pȟƀmșҾ½YоP̂Σ�̮bˋ

Ġɺǘ_�ǭҾ͞ Ϗɤѳ¶ҾÕQëjč_ʌɘɠQëgҭɁƢćSmș
178
M	

2. ʥѾǡυ	

ʥѾѸɊҾʉȉùĒ_ΆϮɱ̤̀ÒwҾҝ̼ċ CDPA ̽ 97A ɷ_ĭP

τzMҭ±ҾμĒҝˋɡáȘ�΀M½ʈҾҝϴɊ KAT ̸̿͢_˓т΀Ζ�

˲΀�pùĒ_Υ�ʆMÂ΀ҾKAT ̸̿͢_˓т΀ý�˲΀_�ʆεˋ�

͟˳μĒ_лͥɡáǶiǯMɝǂҾμĒҝƁÏ˲½ɡá_�ʆʪàɠw҅

Ϣϵ
179
M	

.ɧɵμĒΖ Dramaticoɵ_μĒPΕҾʥѾпƳ½Ɂ Dramaticoɵ_Í

ȿҾϢkμĒƏҒbĠáҼʍ̇Ȉwҽɷ�̽ 2 ɷǶ̯_ɡáȘ�΀Ҿы˲

CDPA̽ 97Aɷ180
MʥѾнPʒ�ùĒ_ΆɊҾʄұ KAT̸̿͢_˓т΀Ζ�

˲΀ɎďѠρùĒ_ѧҘҾXVĎº̑¤чMfwϴɊҾKAT ̸̿͢ɁΞ1

G¶_˲ǴҾ̝ wгфѠρ_ɀʥPφʀ7ѠρùĒ¾ɠΥ�ʆ_ѧҘ�ęҾ

V KAT ̸̿͢ɁΞ1G¶_˲Ǵгфȹ�¤Х_ɀʥҾŽҘɾѧҘʃɵгф

KAT ̸̿͢ƢćĎº̑¤чҾ˲Ǵ�Ϋ˳ѠρýĎº̑¤ч_ɀƲҾȇͱ7

�pùĒ_Υ�ʆ
181
M	

΁ KAT ̸̿͢_�ʆϢkɀҖҾʥѾϢˋ̸͢ɎďĎº̑¤чΥ�ҝǆ

RPƎʈнεʄұMҭ±ҾǭχāȈȓ_̸͢Ɏď̏ɠ¤чùĒ_�ęeº

																																								 											

178	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

179	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

180	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

181	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	
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̑MɲȪùĒǶȘ�_ЇȻҾKAT ̸̿͢_˲Ǵɠ̌˻PїÇ�ΓΞ1Ҿ΁

ǶȟƀλË_ҘɾNȹˋΞ1ҘɾŲǶğҾV̸͢rҖˋΞȺVƮĒ_ɿ§

xΞѫˋϏ§&�ҾĆυҾKAT ̿μȓ̸͢�ѬkΞ1_˲ǴXĎ½¤чù

Ē_Υ�
182
M	

½ʈҾKAT ̸̿͢ҝɠNȍǡҼauthorizingҽO½˲Ǵ�pùĒΥ�_�

ʆεˋMKAT ̸̿͢Ș�͢Й�˲΀ǯˑVþĤ_」GҾ�˲Ǵǅxгф½

ɡáƀǅǶғ_Υ�¶rҾøcǯˋ˲Ǵ�ʆ_̈́цM�ʆU�ɁmωSˋ

KAT̸̿͢Ș�ɡáǶǅ_ǎˏ͚ɭҾnˋ KAT̸̿͢\ωS_̊̃Ζǡ3M

KAT ̸̿͢ҋƁ�ʆʪàɠ̌˻_ȓÒ΍ÚҾ΍фˈXV̬ѿΖ�ʆʪà̌

ѷ_л͚ҾǞϴȪҩ̡ KAT ̸̿͢ɥЂǌ½фˈȲ́ҾɁʆÏpи̖�ʆǂ

̬ѿ�ʆл͚MʥѾϢˋ KAT ̸̿͢UąïÝ�ʆʪàҾ�ÃϗLɱĆXV

Ȯȇ�ʆʪà_̀˰
183
M	

ɝǂҾ̸͢˓т΀ҝ.΁ΖΞ1G¶_˲Ǵ¼ČϿȩ�ʆЃ{
184
MȪÕ

țƁɁ KAT ̸̿͢ȍǡ�ʆ_ÇɬΖ̀˩ҾʥѾϢˋ KAT ̸̿͢_˓т΀ϣ

ƂXVϨɡ̸͢�˲΀ҾэǈиƝ_ʀƲ�pùĒ_Υ�ʆҾȳ KAT ̸̿͢

˓т΀Ζμȓ�ʆ_�˲΀ǭČϿ�ʆ_ЃҾö̸͢͟˓΀Ζ�˲΀ˋ¼Č

�ʆp
185
M	

ϴȪҩ̡ҾЫĭ̂RëΣ�ŽPΣ¹ìҭʌʹɁ KAT ̸̿͢_�ʆʪà

�͟˳μĒǶȘ�_ɡáǶiǯ΀ҾŚʑ¾ҳ_ȹѡ̝wĆ�ʥѾжϢ KAT

̸̿͢_˓т΀Ǳ�˲΀�Ϋ˳μĒǶȘ�_ɡá�pùĒ_Υ�ʆM΁̉

ȓºĉMarkMonitorýùĒȇͱĎμḔв�ʆи̖_ϓѧҾýÕț_ϴȪҾ

̄ϴɊμĒƁɁ KAT ̸̿͢_˓т΀ý�˲΀Ï˲μĒǶȘ�_лͥɡáн

																																								 											

182	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

183	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

184	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

185	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	
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ε�ʆʪà_ǝƺɠǶϢϵҾμĒɥƇʑˋÿƁM?ɁxS_Çɬ͚ɭҾʥ

Ѿɝ͘ČǡǭùĒ_τʞҾĎμĒɱ̀żѬǱѺʏμĒ_˲ǴdĀ KATLH33T

ý Fenopy̿RŲ̸͢_̤Òw186
M	

�ĭ� &1.� �77;+*44� �::7,2*;276� #9.52.9� �.*0<.� �;-� =��

�92;2:1�%3@��97*-,*:;260��;-���"9:�

1. ɧɵfw	

FirstRow	 SportsҼ͇̯ FirstRowҽˋȘ�тàЏfЦȣZʬƽ˘_͔ƳΖ

¶r΃ċ_ѰǴ̸͢Mʑ̸͢ɛÏ˲ϗNUČ͢ľč̯нε˓тҾї|͢ľ

č̯ьÑ͹115h·ї_ɰͦҾ΁˻ɏǶ�˲_ūɀ͢ľč̯ˋ

www.firstrow1.eu187MFirstRow ̸͢Ș�͢Й�˲΀ÇoтàЏfЦȣ_͔Ƴ

ƢćҾPɇ͢Й�˲΀ŽʹɁ½t˲Ǵ˰ǯ¶rҼuser	generated	contentӀ͇

̯ UGCҽ̸͢_тàЏfƽ˘_ƐµƲv̞Ҽembedded	codeҽȘm FirstRow

̸͢ǂҾFirstRow öŽʑv̞Ɂ½̸͔͢ƳËλY˰ǯл͚Ҿ�ϟ̸͢�˲

΀ҹяω̎188M	

ɧɵùĒˋΞɳΰЖ˪В͒΅ЏҼFootball	Association	Premier	LeagueӀ͇

̯ FAPLҽϿЃΞ1Ж˪Џf_ȲƩ͙ͭҾȤɠǶɠВ͒΅ЏЖ˪ЏfҒχЦ

																																								 											

186	 EMI	v	BSkyB	[2013]	EWHC	379	(Ch)	(28	February	2013).	

187	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	14.	

188	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	16.	



	

84	

	

ȣƽ˘Ҿxýƽ˘YÅ˩_ήηϖϏ�ę_Υ�ʆ189MFirstRow̸͢SǶÅ˩

_ FAPL Џfƽ˘л͚̄ɥɛĀǅ FAPL _ȍʆҾѿd�p�˲΀ωЈMҾϗ

NĠŲǱfɺҳnɁºѲCǶȣȱ�Ҩmω̎Mҋ FirstRow ̸͢ɥ\àS¤

ǱȘ�ʑҧƽ˘_л͚ҾFirstRow ̸͢Ϋ˳Ș�ƢćЎĀ̌˻Ćω_ƮĒЅ

ΖµɞЅ190M.ˋ FirstRow ̸͢Ңͬəș͢ľč̯ҾV˓т΀НÇΖǶ67

̄ҏxɰұҾҋ FAPLNʈĎ FirstRowt̀ĀT�ʆƽ˘л͚_и̖Ҿøǆɥ

ǅÑ-ǭ191M	

FAPLпЦ΁(ϝгф͢ЙɡáȘ�΀Ѻȿ FirstRow̸͢_л͚ǱɡáM

Ξ1Œ̴ƮȣºĉҼBritish	Sky	Broadcasting	Limitedҽý½tjŲºĉˋΞ1

\τ͢ЙɡáȘ�ĠҼ͇̯μĒҽҾ»ŲºĉɁΞ1G¶ǶȎȓ_͢ЙɡáƘ

�˧Ҵч 94%MFAPLɁ 2013ƣ�Ȫ CDPA̽ 97AɷĎxSμĒȘБĒϘҾĎ

ʥѾΆϮɱ̤̀ÒwҾτʞμĒȐĀы˻ȖɂżѬǱѺʏ½˲Ǵл͚ FirstRow

̸͢192M	

2. ʥѾǡυ	

ʥѾƷϬҾ̤Òwɱ̀Õҝ±ұϴĭPÕȘτқMҭ±ҾμĒҝ̼ċɡ

áȘ�΀_kͻM½ʈҾFirstRow̸͢ɧНǱ½�˲΀ҝ�p FAPL_Υ�ʆM

																																								 											

189	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	1.	

190	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	18-20.	

191	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	21-22.	

192	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	1.	
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Â΀ҾFirstRow ̸͢Ǳ½�˲΀Ï˲μĒ_ɡá΁ˋ�ʆεˋMɝǂҾҝμ

ĒƁɁ�ʆʪàɠw҅Ϣϵ193M	

ҭ±ҾʥѾĕǭ½Ɂ Dramaticoɵ_ÍȿҾϢkμĒƏɁҒbĠáҼʍ̇

Ȉwҽɷ�̽ 2 ɷǶ̯_ɡáȘ�΀Ҿ.΁ā CDPA ̽ 97A ɷǶφ͆194M½

ʈҾʥѾǎҝʄұ FirstRow̸͢ɧНǱ½�˲΀ɠ�p FAPLΥ�ʆ_ǝfM

ʥѾČǡ FirstRow ̸͢_�˲΀ҾƆ½ѝҬ;ѶɁ½˓ɺCǶÏ˲ FirstRow

̸͢ȣȱùĒ_ЏfЦȣƽ˘�ҨmωЈҾ̝wƖ̼ċĎº̑¤ч_kͻ΁

�pùĒ_Υ�ʆ195ӀFirstRow̸͢ɀҖҾҋʥѾˍʥ̝̖ FirstRow̸͢˓т

΀ɠȍǡ½˲Ǵ�ʆ_ǝƺҾǞʥѾ̝� FirstRow ̸͢ŽPѡȹ�èʬƽ˘

èҊΔΓƕ̸͢ҾǇ�½͔ƳλËҾXȘ�˲Ǵ͇&л͚Ҿxɀ�˲Ǵл͚

Δ˝kƽ˘Ҿгф FirstRow ǶȘ�_χɴωЈƽ˘Ҿȳ FirstRow ̸͢ɧНČ

ʁǭƇ½Ďº̑¤ч_εˋϿ�ʆЃ{196M	

ʥѾнPʒϢkҾFirstRow ̸͢˓т΀ý�˲΀̄Ï˲μĒ_͢Йɡá

x�pùĒ_Υ�ʆ197MϴȪҩ̡ҾùĒ_ʥǁҨ ɛɁϘϔÕĎμĒt̀

ȹżѷɁɧɵ_Ϡw�zҾXVɁ�zYѻSɧɵ̌ѷϴȪҾʥѾпÍkμ

																																								 											

193	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	24.	

194	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	25.	

195	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	48-49.	

196	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	42.	

197	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	51.	
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ĒƁɁ FirstRow ̸͢˓т΀Ζ�˲΀Ï˲μĒ_ɡá�pùĒΥ�ʆ_ǝƺ

ɠw҅Ϣϵ198M	

ɲȪxS˫˳ҾʥѾČǡ�ȪùĒ_ΆϮĎμĒɱ̀żѬ FirstRow ̸͢

ǱѺʏ˲Ǵл͚ FirstRow̸͢_̤Òw199Mϟ̤ÒwŽτʞμĒżѬ FirstRow

̸͢͢ľč̯Ҽfirstrow1.euҽ_ IP�8MѤƁʑїÇҾʥѾxћ FAPLǶȘ�

_ϴȪǂϢˋ IP�8Ҕ¼o΀ҾUɞ̀˰фƪżѬ_ ңҾ.ʑČǡùĒż

Ѭ IP �8_ϮʞMʑMҾϟ̤ÒwnτʞμĒѠͨ IP �8_Й˳ҾXVƇ

URLнεżѬ200M	

�j� #*9*57<6;� �75.� �6;.9;*265.6;� �6;.96*;276*4� �;-� =��

�92;2:1�%3@��97*-,*:;260��;-�

Paramount̿»Ųƽχºĉҭ±Ɂ 2013ƣĎΞ1Ҵ̿ʥѾ˴ϮτʞΞ1

Œ̴Ʈȣºĉ̿»Ų¤ХɡáȘ�ĠżѬ SolarMovieΖ TubePlusg�ʆ̸͢

_̤ÒwҼ͇̯ Paramount1 ɵҽ201M2014 ƣҾ̌ČùĒÂƪĎΞ1Ҵ̿ʥ

Ѿ˴Ϯτʞ̌ČμĒżѬ VioozLMegashareLzMoviexýWatch32̿�ʆ͢

																																								 											

198	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	52.	

199	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	60.	

200	 The	Football	Association	Premier	League	Ltd	v.	British	Sky	Broadcasting	Ltd	[2013]	EWHC	

2058	(Ch)	(16	July	2013)	at	56.	

201	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013).	
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̸_̤ÒwҼ͇̯ Paramount2ɵҽ202M.ùLμĒ̌ČҾɵzɏѳnȒͱҾ

xTȫŽgɵɁČPʗΤÇÎr͗ŚTM	

1. ɧɵfw	

Paramount1 ɵɀҖҾSolarMovieҼ͢ľč̯ˋҿwww.solarmovie.soҽΖ

TubePlusҼ͢ľč̯ҿwww.tubeplus.meҽ̸̿͢ƢćҼ͇̯͌˕̸͢ҽ̄Ș

�½�˲΀л͚Δ½t̸͢ҒχǱҒƽZʬƽ˘_ɡáҾ̸͢�˲΀ǅɁg

͌˕̸͢ȟƀǂгф½ǶȘ�_ȣȱrҖωЈƀǅ_Zʬƽ˘MϴȪҩ̡Ҿ

͌˕̸͢S΍OĀǅ_ƽ˘Вф 99%̄ˋāÑΥ�ʆ�ϹøɥĀǅȍʆ_Ҕ

ʥ¶r203M2013 ƣҾParamount ̿»ŲҒƽºĉҼ͇̯ùĒҽ\ƶ͌˕g͢

̸_˓т΀Ďº̑¤ч�ʆƽ˘ҾXVΖȘ�ƽ˘_̸͢¼Č�pùĒ_Υ

�ʆMʑMҾùĒn\ƶ͌˕̸͢�˲΀Ɂ͌˕̸͢SȘm�ʆƽ˘_л͚Ҿ

гфĎº̑¤чΥ�_ɀƲ�pùĒ_Υ�ʆM.Ξ1Œ̴Ʈȣºĉ̿»Ų

¤ХɡáȘ�ĠҼ͇̯μĒҽȘ�g͌˕̸͢_лͥɡáҾùĒп�Ȫ CDPA

̽ 97AɷȘБĒϘҾĎʥѾΆϮɱ̀żѬg͌˕̸͢_̤Òw204M	

Paramount2 ɵїÇҾVioozҼ͢ľč̯ˋҿviooz.coҽLMegashareҼ͢ľ

č̯ˋҿmegashare.infoҽLzMovieҼ͢ľč̯ˋҿwww.1.zmovie.twҽxý

Watch32Ҽ͢ľč̯ˋҿwatch32.comҽ̿ĭŲ̸͢Ҽ͇̯͌˕̸͢ҽҋɥΓ

εS¤ǱɁ̸͢Ydɠɥ͟ȍʆ_ƽ˘ҾǞ½Ș��˲΀ȟƀΖωЈƽ˘_

ɡáҾVϴȪҩ̡½SǶ΍Φǅ_ƽ˘Ы 90%xSˋāΥ�ʆ�ϹVɥ͟ȍ

																																								 											

202	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014).	

203	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 5-6. 

204	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 1.	
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ʆ΀Ҿ΁͌˕̸͢_\τ̊̃ˋȘ�Ҕʥƽ˘eΞ1G¶M_�˲΀Ҿ͌˕

̸͢˓т΀nʷɹ̖ц�ʆ_fw205M2014ƣҾʫȃΧҼParamount	Pictures	

Corporationҽ̿»ŲҒƽºĉҼ͇̯ùĒҽ\ƶ͌˕̸͢�p½Υ�ʆҾп

ϮʞʥѾĎȘ�͌˕̸͢л͚ɡá_Ξ1Œ̴Ʈȣºĉ̿»Ų¤ХɡáȘ�

ĠҼ͇̯μĒҽɱ̀żѬ͌˕̸͢_̤Òw206M	

2. ʥѾǡυ	

ˍϯɁ Paramount1 ɵǱ Paramount2 ɵҾΞ1Ҵ̿ʥѾ̄üσфúɱ̀

̤Òw_ɵ�Ҿª±ʄχĭPÕȘτzҾöμĒҝ̼ċɡáȘ�΀_kͻӀ

V͌˕̸͢ɧНǱ½�˲΀ҝ�pùĒΥ�ʆӀ΁͌˕̸͢Ǳ½�˲΀�Ï

˲μĒ_ɡá΁ˋ�ʆεˋӀɝǂҾμĒҝƁ�ʆʪàɠw҅Ϣϵ207M½YҾ

gʥѾƁμĒƏɁɡáȘ�΀̄ˍ˽ͻ208M	

Paramount1ɵ�˳ Arnoldʥū\xMƇ SolarMovie̿͌˕̸͢ɧНǱ½

�˲΀Ɏď�pùĒΥ�ʆїÇҾArnold ʥūʣ˲ FAPL ɵ_ǡυҾϢˋ

FirstRow Ζɧɵ͌˕̸͢ɁɧЋSˍѠPƔÎҾͧΝˍ SolarMovie ̿͌˕͢

																																								 											

205	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 15-17.	

206	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 2.	

207	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 8; Paramount	Home	Entertainment	International	Ltd	 	

&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at	12.	

208	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 9; Paramount	Home	Entertainment	International	Ltd	 	

&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at	19.	
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̸ǶȘ�_ɡáҾÔ�˲΀ҏx̋Ȓ˥Āƽ˘¶rҾȳ SolarMovie ̿͌˕͢

̸˓т΀Ďº̑¤чùĒ¾Υ�ʆ_ƽ˘΁�pùĒ_Υ�ʆ209MʥѾξ°Ҿ

ö�͌˕̸͢Ҕ̋ȒĎº̑¤чҾ.«dƽ˘_s\̸͢Ҽhost	siteҽ̋ȒĎ

º̑¤ч�ʆƽ˘Ҿ͌˕̸͢˓т΀sǭϿȩ¼Č�ʆ_Ѓ{210MΔɁ̸͢

�˲΀ɀҖҾʥѾҋˏƁ�˲΀&͐Ș��ʆƽ˘_Вл͚Δ͌˕̸͢ƏɁ

Ďº̑¤чΖďȇ�˶ǤƪҾǞ.ɧɵ̸͢�˲΀ɠS¤�ʆƽ˘Δs\͢

̸_fwҾʥѾпϢ͌˕̸͢�˲΀ɠĎº̑¤ч_εˋҾV͌˕̸͢˓т

΀ȍǡϟεˋ̀˰Ҿ�ʆfwɊ̝211M	

ʥѾнPʒƳ˲½Ɂ Newzbin2LDramatico Ζ EMI ̿ɵÍʟҾϢkɧɵ

͌˕̸͢˓т΀Ζ�˲΀̄Ï˲μĒ_ɡá�pùĒ_Υ�ʆ212MǇϴȪҩ

̡ùĒ_vλɁ 2013ƣ 9ɟ 18ɆxҒbјzĎμĒt̀ѻɠ�ʆϴȪ_и

̖ҾXȘ�μĒ̤Òw˴ϮȺzΖɠÏùĒ_ϴȪҾʥѾȪxϢkμĒƁ͌

˕̸͢˓т΀Ζ�˲΀Ï˲½ɡá�pùĒΥ�ʆ_fwɠw҅Ϣϵ213Mx

χxSτzǂҾʥѾϢˋȉùĒ_ΆϮ͈̤̀Òwˋы˻V̼ċʙ�ùÔ΀Ҿ

пČǡĎμĒɱ̀żѬ͌˕̸͢_̤Òw214M	

																																								 											

209	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 34.	

210	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 35.	

211	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 37-38.	

212	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 39.	

213	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 40.	

214	 Paramount	Home	Entertainment	International	Ltd	&	Ors	v.	British	Sky	Broadcasting	Ltd	&	Ors	
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Paramount2 ɵ�˳ Henderson ʥū\xMѷɁ Viooz ̿͌˕̸͢˓т΀

Ζ�˲΀Ɏď�pùĒΥ�ʆ_ ңҾHendersonʥūϢČùĒ_\ƶҾϢˋ

.͌˕̸͢˓т΀̱ɻrµx�ǅɥ͟ȍʆ_Υ�ɋɁˋ½�˲΀ǶĀǅҾ

΁Nȹ�˲΀ˋΞ1G¶U˝k_P̑Ҿ̼ċ CDPA̽ 20ɷ̽ 2қ̽ bʊĎ

º̑¤ч_τz215Mö� Viooz̿͌˕̸͢_˓т΀ΓНɥˋĎº̑¤ч_ε

Ҿ̀.«dƽ˘_s\̸͢˓т΀Ǳ�˲΀ˍ˽шˠĎº̑¤ч_�ʆεˋҾ

͌˕̸͢˓т΀sҝƇ½ȍǡtpĎº̑¤ч_εˋϿ�ʆЃ{ҾǱΔƄҝ

Ζϟ̿pČË¼Č�ʆp΁ϿЃ216M	

ʥѾнPʒϢˋҾΖ Paramount1 Ǳ½tÕɵPΙҾViooz ̿͌˕̸͢_

˓т΀ҩˏÏ˲μĒ_ɡáx�pùĒ_Υ�ʆ217MʑMҾùĒɁ 2013 ƣ

11ɟƧĎμĒt̀_ҒbјzYѻɠѷɁɧɵ_̤Òw˴ϮȺzΖϴȪҾÜ

SμĒǆùĒαĀǅ̤Òw˴ϮЇȻΖ̌ѷϴȪҾ66ҩ̡μĒƁɁ͌˕͢

̸˓т΀Ǳ�˲΀_�ʆεˋɠw҅_Ϣϵ218MɲȪxS̀˩ҾʥѾϢˋ̤

Òwɱ̀_ÕȘτz̈̄ʿЖMҋɧɵμĒL͌˕̸͢˓т΀Ζ�˲΀ɠ҉

̨ʆL�pЇȻ�ϹxýύϯΓ˳̿̿ʆÏ�҆_ͿѡҾǞʥѾϢˋ͌˕͢

̸˓т΀Ζ�˲΀ʷɹϢϵ̸͢Ƕ΍˥Ā_ƽ˘Əшʥ΀ҾV͢Й�˲΀ǅ

гф½tċʥ̸͢˥Ā̌Č_Υ�¶rҾ΁μĒǅÏ˲½Ʌɠ_̩ǾȖɂĿ

																																								 																																								 																																								 																										

[2013]	EWHC	3479	(Ch)	(13	November	2013)	at 41-42.	

215	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 21.	

216	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 22.	

217	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 38.	

218	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 39.	
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ε̤ÒwǶτʞ_¶rҾUɞÜϰμĒфƪ_ĿεǯɧҾnUɞˋμĒƜ�

{�/ҏҾɎxùĒ_Υ�ʆ6ʑÄҰɁ½tʆÏҾʥѾɝ͘Čǡ�ùĒΆ

Ϯɱ̀τʞμĒżѬ͌˕̸͢_̤Òw219M	

�»� &>.6;2.;1��.6;<9@��7?��245��798�=��%3@�'���;-�

1. ɧɵfw	

20W͍̦ȽL」˪ҒƽLΡ͏¯ƵLʫȃΧLЬKƈýě�ʙlƽɺ̿

»P̖čҒƽρ�ºĉҼ͇̯ùĒҽɁ 2014ƣƧĎΞ1Ҵ̿ʥѾȘБϘϔҾ

ϮʞʥѾ� CDPA̽ 97Aɷ_φkĎΞ1Œ̴ºĉҼSky	 UK	 LimitedӀÕНˋ

Ξ1Œ̴Ʈȣºĉҽ̿ »ŲΞ1͢ЙɡáȘ�ɺ΀Ҽ͇̯μĒҽ̀ �żѬ Afdah

Ҽ͢ľč̯ˋҿafdah.comҽ̿bŲ̸͢Ҽ͇̯͌˕̸͢ҽ_̤Òw220MɲȪ

ʥѾ_ÇɬҾ͌˕̸͢�Ș��˲΀¶r_ɀƲêÇˋRPҧ̸͢M̽Pҧ

̸͢ˋZʬ̸͢Ҽstreaming	sitesҽҾʑҧ̸͢ŚČ FAPLɵΖ Paramount1ɵ_

͌˕̸͢PΙҾȘ��˲΀Zʬƽ˘_ɡáM̽gҧ̸͢ˋ BitTorrent ̸͢

ҼBitTorrent	sitesҽҾʑҧ̸͢ŚČDramaticoɵY͌˕̸͢ the	Pirate	BayPΙҾ

Ș��˲΀ BitTorrentҹƁҹʃɵ¤Х_ɡáʀƲ221M̽Rҧ̸͢ˋ Popcorn	

TimeҪɳ_̸͢Ҿʑҧ̸͢ǶȘ�_ɡáˋɠÎɁÕg̸̮͢ý½t¤͢͞

̸΀Ҿ�˲΀ǅ͟˳Popcorn	Timeǭ˲̭Ʋ�ʻ͢ Ҽ̸Popcorn	Time	application	

																																								 											

219	 Paramount	Home	Entertainment	International	Ltd	 	 &	Ors	v.	British	Sky	Broadcasting	Ltd	&	

Ors	[2014]	EWHC	937	(Ch)	(18	February	2014)	at 41-44.	

220	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	1.	

221	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	11.	
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source	websiteӀ͇̯ PTAS̸͢ҽTСXhο Popcorn	TimeѲȱùŝ̞ǭ˲̭

ƲҼopen	 source	 applicationҽҾΫxт˲ BitTorrent_ʀƲĀǅҒχǱҒƽ_

¶rҾXÏ˲ȒͱTСҼsequential	downloadingҽ_ǾηöɏωЈZʬƽ˘M

Ζ BitTorrentǾηUČ΀ҾPopcorn	Timeǭ˲̭Ʋѿx BitTorrentʀƲт�MҾ

�ѻɠšҳȣȱПҳҾxýƽ˘ɿңLƽ¦L¶rȗЮ̿̊ѧ͔ƳÛ΍222M	

ʥѾϢˋɧɵbP͌˕̸͢YҾAfdahLWatch	Online	SeriesҼ͢ľč̯ˋҿ

watchonlinseries.euҽLG2GҼ͢ľč̯ˋҿg2g.fmҽΖ Axxo	MoviesҼ͢ľč̯

ˋҿaxxomovies.orgҽĭ̸͢ƏɁZʬǱ BitTorrent ̸͢ҾǶ̀˰_˕ϸƖΫ

˳Ҵ̿ʥѾ½tɱ̤̀Òw_ÕɵxýùĒǶȘÅ_͑ɧ˴ϮЇȻǅÑ·Җ

ǘ_αʹҾ̤Òwɱ̀ˍ˽ͻ 223M΁ Popcorn	 Time	 IOҼ͢ľč̯ˋҿ

popcorntime.ioҽLFlixtorҼ͢ľč̯ˋҿflixtor.meҽLPopcorn	Time	SEҼ͢ľč

̯ˋҿpopcorn-time.seҽLIsoplexҼ͢ľč̯ˋҿisoplex.isohunt.toҽ̸̿͢.

ƏÏ˲ Popcorn	Time“ĽǤɡáʀƲ_̸͢ҾǶʰ˕ϸ“̲VΖфúÍʟɠ

˺ҾʥѾϢˋùĒǶȘÅ_͑ɧ˴ϮЇȻɥ°Çҩ̡ Popcorn	Time̸͢т�

_ɀʥҾnɥ°ÇϨɊ CDPA̽ 97Aɷы˲Ɂ Popcorn	 Time̸͢_˫˳Ҿȳ

ʥѾɁɧɵ˝Ƈ Popcorn	TimeҧĽ_̸̤͢Òwɱ̀ɀҖˋѤƁǘ_ѢʷΖ

Íȿ224M	

	

																																								 											

222	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	17-22.	

223	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	12.	

224	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	14-15.	
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2. ʥѾǡυ	

ʥѾҭ±Ѣʷ Popcorn	 Time ƺƲ̸͢_т�ɀƲΖ͚ɽҾƷϬ Popcorn	

Timeǭ˲̭Ʋҩˏˋ½�˲΀˲ɁωЈҔʥƽ˘Ҿʑnˋϟҧ̭Ʋd6_̊

̃ҾȳùĒȘÅżѬ͌˕̸̤͢Òw_˴ϮΓƏɠȪ225MΖфúÍʟPΙҾ

ʥѾɱ̤̀ÒwÕҾҝ±ƇҼ1ҽɡáȘ�΀_ЇɳLҼ2ҽ͌˕̸͢˓т΀Ζ

�˲΀_�ʆfwLҼ3ҽμĒ_ɡá˲Ɂ�ʆ_ǝƺҾxýҼ4ҽμĒ\ωϢ

ϵΖď̿ĭPÕȘτzнεʄχҾXͿѡʙ�ùÔxý̤Òwɱ̀_ɀʥ226M

ÕȘτzÍȿɀҖҾʥѾϢˋτzҼ1ҽΖҼ4ҽɁɧɵÍȿSʛˍ˽ͻҾ½

ɀʥΖ͚ϯ̄Ζфúɵ�_ǡυ̌ČM.ʑҾɧɵҝнPʒǕШϑϯ΀ˋτ

zҼ2ҽΖҼ3ҽ227M	

ҭ±ҾʥѾƇ͌˕ Popcorn	Time̸͢˓т΀Ɏď�pùĒΥ�ʆҾǆĎ

º̑¤чLȍǡ�ʆΖ¼Č�ʆRɀҖнεxχMĎº̑¤чїÇҾʥѾÇ

Ƈ Popcorn	Timeǭ˲̭ƲɧНḼƲȘ�̸͢ PTASLxýə“ǭ˲̭ƲΖ͔

Ƴ̊ѧ_ə“Їϐ� Ҽ̒source	of	update	informationӀ͇ ̯ SUIҽ͢ ̸ˋʄχM

ʥѾƷϬҾȘ�л͚Δ�pùĒΥ�ʆƽ˘_͔Ƴ̊ѧ΀ˋ Popcorn	Time_

ǭ˲̭ƲɧНҾɧɵ͌˕_ Popcorn	Time	IOLFlixtorLMovie	Panda̿ PTAS͢

̸_˓т΀̝w.ˋȘ�͢Й�˲΀ Popcorn	Timeǭ˲̭Ʋ_TС΁�нҔ

ʥƽ˘_˥ĀҾǞʥѾϢˋUǭŽĎº̑¤чεˋǶkͻ_͆2ȬƶxʱΨ

&͐Ș�TСƑ¾_̸͢ҾȳʥѾƁ PTAS̸͢Ďº̑¤ч_їÇȇďkǤƪ

																																								 											

225	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	24.	

226	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	25.	

227	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	26.	
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228MʥѾČʁďϢ SUI ̸͢˓т΀Ďº̑¤ч_εˋҾͧȘ��˲΀�ʆƽ

˘̊ѧ͔Ƴ΀ˋ Popcorn	Timeǭ˲̭ƲɧНҾҔ SUI̸͢229M. Popcorn	Time

ǭ˲̭ƲƏɁ͔ƳωЈƽ˘_Ƒ¾ҾˍǶϱ˓т΀ҾΓˍʥб̳Ďº̑¤ч

εˋ_Ѓ{M	

ȍǡ�ʆɀҖҾҋùĒȘÅ̌˻_ϴȪҾǞUЖxϨɡʥѾ PTAS̸͢Ǳ

SUI̸͢_˓т΀ɠȍǡȘ��ʆƽ˘_s\̸͢ˋĎº̑¤ч_εˋ230MɎ

xҾʥѾƁɧɵ͌˕̸͢˓т΀ȍǡ�ʆ_їÇȇ�˶ǤƪMҋɧɵ͌˕͢

̸˓т΀ɁĎºѲ¤чΖȍǡ�ʆ̿їÇ_Ѓ{Uǯ̷ҾʥѾϢˋ Popcorn	

Timeǭ˲̭Ʋ_Ș�΀ǭΖȘ��ʆƽ˘_s\̸͢˓т΀Ͽ¼Č�ʆЃ{M

Popcorn	 Time ǭ˲̭Ʋ��ǯǱϣƂ�˲΀л͚s\̸͢Ҿн΁��ʆεˋ

̀˰_ѷѪ̈́цҾ΁ PTASΖ PUI̸͢Ș�ǭ˲̭ƲVə“͔ƳЇϐҾΖs\

̸͢Čʁ̝��ʆƽ˘Ďº̑¤ч_εˋ̀˰Ҿȳ PTASΖ PUI̸͢˓т΀ǭ

Ζs\̸͢˓т΀ČϿ¼Č�ʆ_Ѓ{231M	

ѷɁτzҼ3ҽҾöɧɵ͌˕̸͢˓т΀ɎďÏ˲μĒǶȘ�_ɡáпε

�ʆεˋɀҖҾĕǭҴ̿ʥѾ±ÕÍʟ_̀˩ҾʥѾϢˋ͟˳μĒǶȘ�_

ɡáҾɧɵ͌˕ Popcorn	 Time̸͢ɀ΍wε¼Č�ʆ_ʪà232M.Ɂʙ�ù

																																								 											

228	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	38-39.	

229	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	42.	

230	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	50.	

231	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	55-56.	

232	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	59.	
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ÔͿѡɀҖΖфúÍʟPΙыÈ΁ˍ˽ǨҾ.ʑҾʥѾɝ͘ʟk�Ȫ CDPA

̽ 97Aɷ_φkĎμĒɱ̀żѬ͌˕̸͢_̤ÒwM	

̤ÒwτʞμĒɁ̤Òwи̖ɆБëɆ¶ǭżѬǱ(ϝżѬɧɵ͌˕͢

̸Ζɧɵɠѷ_ SUI̸͢ýs\̸͢Mҭ±ҾƇɧɵ Afdah̿ZʬLBitTorrent

Ǳ PTAS͌˕̸͢їÇҾʥѾτʞμĒżѬ½͢ľLb͢ľý½tùĒи̖ż

ѬҾVĞPǱƷˌ_̊̃ˋ�ǯΖ͌˕̸͢л͚_ IP�8Ǳ URL�8M΁Ƈ

eztvapi ̿Ζ͌˕̸͢ɠѷ_ SUI ̸͢Ζs\̸͢ɀҖҾʥѾČʁτʞμĒż

Ѭ½͢ľLb͢ľҾý½tùĒи̖żѬҾVĞPǱƷˌ_̊̃ˋ�ǯ Popcorn	

Timeǭ˲̭Ʋ�˲_ IP�8Ǳ URL�8MΔɁ.Ŀε̤Òw΁uÅ_ǯɧҾ

ʥѾÍk˳μĒ�ÎϿȩ_233M	

�Q� �77;+*44� �::7,2*;276� #9.52.9� �.*0<.� �;-� =�� �92;2:1�

&.4.,755<62,*;276:�#4,�

1. ɧɵfw	

Ͱ FAPL Ɂ 2013 ƣǯÛĀǅΞ1Ҵ̿ʥѾĎΞ1Œ̴ƮȣºĉҼΞ1Œ

̴ºĉ_ÕНҽLΞ1Ғ�ºĉLEverthing	EverywhereºĉҼEEºĉ_ÕНҽL

TalkTalk Ғ�ºĉLΞ1 Telefonica ºĉxý Virgin ¤šºĉ̿ɡáȘ�΀_

̤ÒwǂҾFAPLҼ͇̯ùĒҽÂƪɁ 2017ƣϮʞҴ̿ʥѾĎΞ1Ғ�ºĉL

EE ºĉLPlusnet ºĉLΞ1Œ̴ºĉLTalkTalk Ғ�ºĉΖ Virgin ¤šºĉ

̿ɡáȘ�΀Ҽ͇̯μĒҽɱ̤̀ÒwҾҋùĒ̄ˋ FAPLҾVμĒPїÇ̌

ČҾˏ½UČα6Ɂ 2013 ƣ FAPL ɵ̤Ò_ƁϽΖ½tÕɵPʁˋ˝k�ʆ

̸͢Ҿ΁ 2017 ƣ_ FAPL ɵҼöɧɵҽȫ̤Ò_ƁϽøɎ˝k_Zʬ�ɡ)

																																								 											

233	 Twentieth	Century	Fox	Film	Corp	&	Ors	v.	Sky	UK	Ltd	&	Ors	[2015]	EWHC	1082	(Ch)	(28	April	

2015)	at	Annex	1.	
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Ҽstreaming	serversҽMʑnˋΞ1ĉʥĈSѤƁZʬ�ɡ)ɱ̤̀Òw_ҭ�
234M	

҇Υöʂxý½tεàοʹ_ɑýҾ�˲΀Ï˲εàǭ˲̭ƲǱ½tš

ҳȣȱ̭ƲĀv¤͞ҒΏ͢Қˉψ)л͚�ʆZʬ¶rM.ˋ“л͚ʀƲw

�˲΀ˍҝ͟˳˝k͢ҚҾ΁�̋ȒгфZʬ�ɡ)л͚�ʆ¶rҾфúѤ

Ɓ͢ҚǶɱ̀_̤ÒwƖˏˍʥɠȴѹ´PNȹ_�ʆʪà235MЫƣÏ˲ε

àοʹΖǭ˲̭Ʋл͚�ʆZʬƽ˘_ǾηѰʅPƞѼ�Ҿл͚PѡùĒҴ

˹Ћ_ЏfZʬƽ˘̊ÕƖǯˋĆ΍236Mwpҏф̃ɎҾPїÇΞ1ʯЅ΀

̹̌�гфεàοʹΖǭ˲̭Ʋл͚ɥ͟ȍʆZʬƽ˘_εˋUшʥ237Mə

ɠ˯΀ҾZʬ�ɡ)ɁЫɤμPѡ̬ʹʮMҾ΁�ɡ)˓т΀NˋǓχǱU

öɏα˫Υ�ʆpĀT�ʆ¶rи̖΀ҾV½kɤϻș˓т_ IP�8238Mɲ

ȪùĒ_ϴȪҩ̡ҾxS˩Ͻ��Ж˪а�UÂÏ˲ċʥuЅʂÒҾЦ΁г

фεàοʹл͚ȯ̎ҔʥZʬЏfƽ˘ҾĬѠ�pùĒ_Υ�ʆҾXʸƄù

ĒýĊЖ˪�ɾї_ȯ̅239M	

																																								 											

234	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	2.	

235	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	11.	

236	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	12-13.	

237	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	14.	

238	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	15.	

239	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	16.	
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ʯЅ΀ωЈ�ʆZʬƽ˘_εˋҾʰý�ʆƽ˘¤в�ʻL̈́˫Ƕȷƙ

�ʆZʬƽ˘_ƢćLw҅ʰý¤Х�ʆZʬƽ˘_Zʬ�ɡ)Lxý�˲

΀˲xл͚�ʆZʬƽ˘_�˲΀rҖM½YҾZʬ�ɡ)�Ž FAPLЏf_

�ʆZʬƽ˘¤ХΔ�˲΀̻_ѷѪҾ.ˋ�˲΀ǅÏ˲UČrҖҾгф̌

Č�ɡ)л͚Δ�ʆƽ˘ҾȳΝ�ɡ)ьÑżѬҾÔǶɠƁɁ�ʆZʬƽ˘

_л͚љŽμѺȿM?ɁxSΌɒΖ˫˳ҾùĒпΆϮʥѾτʞμĒĎZʬ

�ɡ)ĿεżѬ_̤Òw240M	

2. ʥѾǡυ	

ΖǶɠÕɵPΙҾҴ̿ʥѾҝʄχĭPÕȘτzxʟk̤Òw_ɱ̀M

ĭPτzÇÎˋҿҼ1ҽμĒҝˋɡáȘ�΀ӀҼ2ҽɧɵ͌˕Zʬ�ɡ)_�

˲΀Ζ˓т΀�p FAPL_Υ�ʆӀҼ3ҽɧɵ͌˕Zʬ�ɡ)_�˲΀Ζ˓т

΀Ï˲μĒ_ɡáпεxS�ʆεˋӀҼ4ҽμĒƁxSfwɠw҅ϢϵMɲ

ȪǶȎȚ_ϴȪҾʥѾƁτzҼ1ҽLҼ3ҽΖҼ4ҽ_ǯ̷ʛˍ˽ͻý/ҏ241Ҿ

ѷѪ6ɁτzҼ2ҽ_ÍȿM	

ѷɁɧɵ͌˕Zʬ�ɡ)_�˲΀Ζ˓т΀Ɏď�p FAPLΥ�ʆɀҖҾ

ʥѾɝ͘ȇ΋k_ǤƪMѷɁ�ɡ)�˲΀�ʆїÇҾPɇ�˲΀л͚Δ˝

kZʬƽ Ҿ̆Ôƽ˘Ž̷öьÑεàοʹǱ½tοʹѠρX«dɁοʹ˻YM

ʑˍ˽ˋ�ʆεˋҾVϴȪҩ̡ˋʑҧεˋ_�˲΀͛PNȹ�ΓΞ1242M	

																																								 											

240	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	17-19.	

241	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	29, 41, 42.	

242	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	31.	
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�ɡ)˓т΀�ʆїÇҾ.ˋZʬȣȱ_à�ɧНöʰýЏfɤѳ͟˳

Ғb¤ХŽ�ʆƽ˘ĎĊ��˲΀¤ч_εˋҾ΁͌˕Zʬ�ɡ)_˓т΀

Ɋ̖t�ʰµ¤Хεˋ_ʥǁǂɭҾsÓǡrµ�˲΀_�ʆʪàҾȘ��

˲΀л͚�ʆƽ˘_ɡáҾXΫxĀǅƮĒý½tȯ̅Ҿкǯɥ͟ùĒȍʆ

_ЏfZʬƽ˘āÑPѡ�˲΀_ȯ Ҿ̎΁ʑҧ�˲΀ˋùĒùɥҞɤ_N“

º̑Ҽnew	publicҽOҾ͛PNȹ6Ξ1G¶MɲȪxSfwҾʥѾ΋Ϣ͌˕Z

ʬ�ɡ)˓т΀ҝϿȩĎº̑¤чLȍǡ�ʆΖ¼Č�ʆ̿Ѓ{243M	

ʥѾĄͿѡʙ�ùÔҾϢˋɱ̤̀ÒwŽUɞƁμĒǂͱ˓ɺкǯȞpM

ҋɠѺ̠͢Й�˲΀mșЇϐʆÏ_˽ǨҾˏ?ɁѹɩPѡ�pùĒΥ�ʆ

_�ʆʪà_ċʥ̊̃Ҿɱ̤̀Òwˋ̊ÕɝɠȴLɝ¾īѺÚL͇&L͟

ˆVɠё´ˇʆќU_ɀʥҾ̼ċʙ�ùÔ244M?ɁxS˫˳ҾʥѾɝ͘Č

ǡȉùĒ_ΆϮĎμĒɱ̀żѬ͌˕˝kZʬ�ɡ)_̤ÒwM	

ѿdùĒǶË˝kZʬ�ɡ)ьÑżѬMҾɧ̤ÒwȬýǶË˝k�ɡ

)_bҊҼsubsetҽMΖфú Newzbin2̿ɵzUČ΀Ҿɧɵ̤Òw¥¥ɁùĒ

˩CʙЏƽ˘wʤЦȣ_ɏѳ̀˰ȴÚMǇ.Zʬ�ɡ)ǶÏ˲_ IP�8Ɲ

ɁPkɏѳǂȰϻҾɧ̤Òw�ùĒǎҝɁЏeɤѳʘēə“�ɡ)_ËλҾ

x�μĒ΍͊ʼżѬ˻ɏʰý�ʆʪà_�ɡ)MʥѾXτʞùĒǎҝɁʘ

ми̖˻мҞkμżѬ_�ɡ)Ș�΀ҾVȘ�āи̖_�ɡ)Ș�΀Ǳ½

tā̤Òwƽҙ_̸͢ȵˆ_ʂɞҾxё´ùĒ_ˇʆMʑMҾɧ̤Òw¥

Ə̗ɤ΀ҾΓ 2017 ƣ 3 ɟ 18 Ɇ˰ȴҾXVȇͱΔ 2017 ƣ 5 ɟ 22 ɆҾö

2016/2017Џe͚ɪ_Ɇˋʏ245M	 	

																																								 											

243	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	32-40.	

244	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	

EWHC	480	(Ch)	(13	March	2017)	at	69.	

245	 Football	Association	Premier	League	Ltd	v.	British	Telecommunications	Plc	&	Ors	[2017]	
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ûL� fϨϚϯ	

ɠf΀Ћ˽żѬ̤Òw_ɠȴǘҾϢˋΞ1ʥѾżѬ̤Òwҋˏ΍Oɠ

ȴѺʏΥ�ʆ�ʆʪàгф˝k̸͢ǱɡáƮʦʬиҾǞ¥¾ɠʢɿ_ÛȴҾ

x Newzbinˋ�Ҿҋ Newzbin1ɵǂҾNewzbin̸҇͢ö.ˋ�ʆ˽Ǩ΁ѷ̸Ҿ

ø̷öѠБ˔ˊҾx̌�_č̯ Newzbin2Ș�Ζ NewzbiňČ_ɡáҾҩ̡

̸͢ΝɠǍȇͱ͟˓�ʆɡáҾąτгфəàč̯Ǳ͢8öĆУɋφёʥѾ

_̤wҾżѬ̤Òwʢɧ_΍Úwpd˽246M	

ĄMҾҋˏʥѾɁ Newzbin2ɵYƷϬҾżѬ̤Òw_ƁϽ˝kVˢ҄Ҿ

�Ξ1и�ºĉ.ʑϿȩ_ǯɧы˻Vċ`ʙ�247Mˏ΁Ҿf΀ϢˋҾʥѾ

_̤ÒwŽÜϰ͢ЙɡáȘ�΀͟˓Sфƪ_ϿȩMɲȪΞ1Ғ�ºĉ_Ϗ

͂ҾˋĿεʥѾżѬ Newzbin̸͢_̤ÒwҾΞ1Ғ�ºĉŽuÅ͎ 7865͹

®_ǯɧ248Mҋˏ&Ƈ�ɵ΁ύҾЫ 8000͹®_ǯɧΖΞ1и�ºĉȸҳ˓

																																								 																																								 																																								 																										

EWHC	480	(Ch)	(13	March	2017)	at	20-27.	

246	 Anjanette	H.	Raymond,	Heavyweight	Bots	in	the	Clouds:	The	Wrong	Incentives	and	Poorly	

Crafted	Balances	That	Lead	to	the	Blocking	of	Information	Online,	11	Nw.	J.	Tech.	&	Intell.	Prop.	473,	

482	(2013);	Zachary	Charles	Fritts	Landy,	Combatting	Online	Piracy:	A	Case	Study	on	Popcorn	Time	and	

Revising	Available	Remedies	to	Copyright	Holders,	24	J.	Intell.	Prop.	L.	221,	232	(2016).	

247	 Twentieth	Century	Fox	Film	Corp	&	Ors	v	British	Telecommunications	Plc	[2011]	EWHC	1981	

(Ch)	(28	July	2011)	at	[200]	(“The	order	is	a	narrow	and	targeted	one,	and	it	contains	safeguards	in	the	

event	of	any	change	of	circumstances.	The	cost	of	implementation	to	BT	would	be	modest	and	

proportionate.”); see	also	Graeme	B.	Dinwoodie,	Secondary	Liability	for	Online	Trademark	

Infringement:	The	International	Landscape,	37	Colum.	J.L.	&	Arts	463,	498	(2014).	
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276	 (NSD	239/2016)	[2016]	FCA	1503	(15	December	2016).	

277	 (NSD	241/2016)	[2016]	FCA	1503	(15	December	2016).	

278	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	

279	 Copyright	Infringement	&	Site	Blocking	–	Section	115A	for	ISPs,	Australian	Copyright	Council,	

http://www.copyright.org.au/acc_prod/AsiCommon/Controls/BSA/Downloader.aspx?iDocumentStora

geKey=5923dc71-6ff9-4692-a970-02f252dfc7f8&iFileTypeCode=PDF&iFileName=Copyright%20Infring

ement%20&%20Site%20Blocking%20-%20Section%20115A%20for%20ISPs	(last	visited	Nov.	20,	2017).	
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1. ɵzfw	

2016ƣ 2ɟҾRoadshow	FilmsºĉΖ½tҒƽºĉҼ͇̯ùĒ Iҽ�Ȫ˅

ʩΥ�ʆʥ̽ 115AɷĎ΅ѕʥѾΆϮτʞ TelstraLOptusLTPGLiiNet…̿̿
NŲ¤ХɡáȘ�΀Ҽcarriage	service	providerҽҼ͇̯μĒ IҽżѬ Solarmovie

GMҔʥ̸͢280M	

ùĒ IΆ̯˅ʩG¶_͢Й�˲΀΍OгфμĒ I_¤ХɡáҾл͚Δ˅

ʩGM Solarmovie ̸͢Ҿ΁̸͢_ǶɠpǱ˓т΀ɥ͟ùĒ I ČǡҾɁ˅ʩ

G¶ѠρLȘ�ǱҒb¤ХùĒ I_Υ�Ҿ.ʑ�pùĒ I_Υ�ʆMùĒ I

Ǉ\ƶ Solarmovie ̸͢_Ƕɠ΀Ǳ˓т΀�ǯxSɁ˅ʩG¶_�ʆʪà
281M	

FoxtelɵYҾFoxtelҒχºĉҼ͇̯ùĒ 2ҽ\ƶ The	Pirate	BayLTorrentzL

TorrentHoundxý IsoHunt̸̿͢Ɂɥ͟ Foxtel̿Υ�ʆp_ČǡTҾɁ½͢

̸ƢćȘ�Ҕʥƽ˘ΖҒχ̊ͅ¶r_ZʬʃɵҾ.΁�pǱ�ǯ�˲΀Ɓ

Ɂ FoxtelҒχ̊ͅ_�ʆʪàMFoxtelČʁȪ˅ʩΥ�ʆʥ̽ 115AɷĎ΅ѕ

ʥѾΆϮτʞ TPGLTelstraLOptusLVocus…̿̿¤ХɡáȘ�΀Ҽ͇̯μĒ
2ҽżѬ The	Pirate	Bay̿GMҔʥ̸͢282M	

																																								 											

280	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016).	

281	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016).	

282	 Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	1503	(15	

December	2016).	
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2. ʥѾǡυ	

ҭ±ҾʥѾϢˋö�їÇ̸͢Ɂ RoadshowΖ Foxtel¸ɵx˫ɏƖU6͢

ЙSȘ�ɡáҾąτ̤Òw˴ϮɏҾμĒȘ�͢Й�˲΀л͚ΔGMҔʥ͢

̸_ɡáҾö̼ċΥ�ʆʥ̽ 115Aɷ̽ 1ʊNȘ�л͚GM̸͢ɡáO_φ

kMʥѾƷϬҾŚʑʟk�ˋё´�ʆ̸͢ˋφё̤Òw΁Ɂ˴Ϯ̤Òwɤ

ѳɖɏ7ѷѱ̸͢Ҿ΁�Υ�ʆʥ̽ 115AɷSúùɠ_Û΍283
M	

ɲȪùĒǶȘ�_ϴȪҾʥѾ̝Ϣ Roadshow ɵY_ Solarmovie ̸͢Ҿ

xý FoxtelɵY_ The	Pirate	Bay̿ĭ�̸̄͢�pǱ�ǯ�˲΀�pùĒ_

Υ�ʆMʥѾƷϬҾ&͐ɠɥ͟ȍʆ_Υ�ʹɁ̸͢ҾǱ�˲΀͟ƝÏ˲͢

̸нε�ʆʪàҾΥ�ʆʥ̽ 1 қ̽ c ʊN\τ̊̃Oτ͓sˍʥǯ̷Mˏ

΁ҾϴȪҩ̡ Solarmovie ̿ɧɵμȓ�ʆ_̸͢\τμ˲Ɂ�ǯƁɁɥ͟ȍ

ʆ΁ʹȱɁ͢ЙS_ҒƽǱҒχ̊ͅ´ЅVˍѽÒ_л͚Ҿ�ʆǱ�ǯ�ʆ

̝wˋ͌˕̸͢_\τ̊̃MƆ½ Solarmovie ̸̿͢Ɋ̝7ҺäƮʦφʀ_

Υ�ʆ�ʆʪàLºˏVɊҩ7ǓχùĒ_Υ�ʆҾ˯ΔїÇμȓ̸͢ƖɁ

½t1ŲāÑżѬ̿fwҾ̄�ʥѾɝ͘ʟk�gɵùĒ_˴Ϯɱ̀żѬ

Solarmovie̿j̸͢_̤Òw284
M	

ʥѾƇ RoadshowΖ FoxtelgɵƁμĒǶɱ̀_̤Òw_¶rPΕMѠҹ

ύ_ҾʥѾτʞǶɠμĒɁȒ˥̤ÒwǂëjɆ¶ҾǎҝȐĀċ˫ȖɂƁ͌

˕�ʆ̸͢_л͚нεżѬMμĒżѬ̸͢_ċ˫ȖɂĆгфxT{PǱȹ

																																								 											

283	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	

284	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	
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қɀʥw˩ҿ1.гф DNS żѬ͌˕̸͢_͢ľč̯Ӏ2.żѬ͌˕̸͢ IP �8

ǱȰϻ½ IP �8_ЙǃӀ3.żѬ͌˕̸͢_ URL �8Ӏ4.½t͟˳ùĒΖμ

ĒɚҖČǡ_ɜvżѬɀʥMɧ̤ÒwĿεɤѳˋ̤Òwɱ̀ɆБ͂Rƣ
285
M	

ʥѾĄ˝ÎƇżѬ̸͢Ƕ˰Ѕ˲_ϿȩɁ̤ÒwYˋÍȿҾČǡμĒ_

ǡυҾϢˋ̤ÒwτʞμĒżѬ�ʆ̸͢ҾҔ.μĒƇΥ�ʆ_�ʆʪàɠ

{�фѩҾ΁Ɏгф̤ÒwϪeμĒïÚͻáҾïÝùĒѹ´͌˕̸͢ȇͱ

�pǱïÝtp�pùĒ_Υ�ʆMɅˏŚʑҾÔμĒ.эgʥѾĖwǶu

Å_ǯɧҼcompliance	costsҽöǭ˳ùĒϿȩ286
M?ɁxS˫˳ҾRoadshow

ɵїÇҾʥѾτʞùĒ 1ǎҝȮu TelstraLOptusLM2Ζ TPG̿͢Й¤Хɡ

áȘ�΀?Ɂэg̤ÒwżѬDNSǶϿȩ_ǯɧxʘ�͢ľč̯50®Ϗ͂M

Foxtel ɵɀҖҾʥѾτʞùĒ 2 ǎҝȮu Optus .Ŀε̤Òw΁uÅ_ǯɧ

1500 ®ҾĄҝȮu Telstra Ζ TPG .Ŀε̤ÒwżѬ DNS Ͽȩ_ǯɧʘ͢ľ

č̯ 50®Ϗ͂287
M	

																																								 											

285	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	

286	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	

287	 Roadshow	Films	Pty	Ltd	v	Telstra	Corporation	Ltd	(NSD	239/2016)	[2016]	FCA	1503	(15	

December	2016);	Foxtel	Management	Pty	Limited	v	TPG	Internet	Pty	Ltd	(NSD	241/2016)	[2016]	FCA	

1503	(15	December	2016).	
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�g� '62=.9:*4�=�&#��

2017ƣ 4ɟҾ˅ʩ΅ѕʥѾÂƪɁ Universal	Music	Australia	Pty	Limited	v	

TPG	Internet	Pty	LtdҼ͇̯ UniversalҽɵϢkGM̸͢ KickassTorrents	Ҽ͇̯

KATҽɠƠÝ½�˲΀�ptpΥ�ʆ_fwҾп�Υ�ʆʥ̽ 115A ɷ_φ

kҾȉ Universal̿Ҙɾºĉ_ϮʞҾÃeɱ̀Ėw TPG̿ ISPżѬ KATGM

̸͢_̤Òw
288
M	

1. ɵzfw	

」˪ҘɾºĉL˅ ʩλˁʆïɞҼAustralasian	Performing	Right	Association	

LtdӀ͇̯ APRAҽL˅ʩҘɾºĉҼAustralian	Music	CorporationӀ͇̯ AMCҽL

SonyҘɾºĉΖΡ͏ҘɾºĉҼ͇̯ùĒҽ̿ˋ1¶MʬεҘɾ_Υ�ʆp

ǱžƏμȍʆpMGM_ KAT ̸͢w½�˲΀гфUČ_͢ľč̯л͚Δϟ

̸͢ҾXVҺä�˲΀Ɂ½̸͢SȟƀXVTСǶғ_ȹ�¶rʃɵMɧɵ

¼ɠRëR�μĒȘ�͢Й¤ХɡáҾ͟ʔ͏Ҿ¼Çˋ TelstraLOptusLTPG

ý FoxtelĭPҊ4Ҽ͇̯μĒҽMùĒ\ƶ KAT̸͢Ɂɥ͟Υ�ʆpČǡ_ǝ

ʤTҾ´Ѕϼ½�˲΀TСҘɾLѧҘLҒƽýɚ͉̿Υ�_ȹ�ʃɵҾ΁

μĒÔȘ� KAT ̸͢�ʆʪà_¤ХɡáҾùĒ.ʑĎʥѾ˴Ϯ�˅ʩΥ�

ʆʥ̽ 115Aɷ_φkɱ̀τʞμĒżѬ KAT̸͢_̤Òw289
M	

	

																																								 											

288	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	

289	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	
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2. ʥѾǡυ	

ˋʟkɱ̤̀ÒwΖďҾʥѾдʒʄχΥ�ʆʥ̽ 115Aɷ̽ 1қĊʊ_

τzMҭ±Ҿȉ̽ 115Aɷ̽ 1қ̽ aʊҾʥѾҝ̝Ϣ KATƏGM̸͢ҾXV

μĒȘ� KAT ̸͢_л͚ɡáMɲȪžŲ_ÇɬҾΖ KAT ̸̌͢ѷ_͢ľč

̯Ҿ½ IP�8̄�Ɂ˅ʩGMM΁ǆùĒǶȘ�_ϴȪҩ̡ҾN�͢Й�˲

΀̝ɛÏ˲μĒ_¤Хɡá͟˳ KAT_GMľčл͚Δ KAT̸͢290
M	

½ʈҾҝ̝Ϣ KAT ̸̝͢wɠ�pǱ�ǯ�˲΀�pùĒΥ�ʆ_εˋ

Ǳ˩ϽM͟w҅ұϴҾϴp̝wǅxΫ˳Ȉk_͢ľč̯л͚ KAT ̸͢ǯÛ

TСɥ͟ùĒȍʆ_ҘɾʃɵΔ½ҒΏYҾXVҜÏȣȱȯΈϟҘɾʃɵ_

¶r
291
M	

ɝǂҾǆPѡҒƽΖҒχ¶rɥ͟ȍʆuЅǱɞĚϙÁ̭Ʀö͟˳μĒ

_¤ХɡáȘ� KATɡá�˲΀ϕ TСL͢ ̸­ϗ�˲΀xNCD	ripOLNDVD	

ripOxýNiTunes	 ripO̿ѷѪcǶȟƀ_͚ɭиƝˋ�ʆ_¶rLKAT ̸͢

Ș�̸͢�˲ȈðLгф BitTorrentφÔS¤�ʆ¶r�½t�˲΀TС_ɀ

ʥLýȘ��˲΀´Ѕƀǅ˝kS¤¶r_ʂÒ̿˩ϽҾʥѾ̝� KAT ̸͢

_\τ̊̃6Ɂ�ʆǱ�ǯ�˲΀_�ʆʪà
292
M	

ѿʑ_MҾKAT ̸͢ɛь˅ʩGMåĐΞ1LǢ˗ΰL[ҶLΛΰLͻ

PÏΖʙÏɏ̿½t1Ų̀ƙ̸͢żѬ_̤ÒwҾʥѾxˋ½�ʆ_ǟṷ̈́

ƪƖɁwЋǡͻSƁ“ØΥ�¶r_Ø�кǯѠPιȦMʥѾɝ͘ȒāùĒ

ɱ̤̀Òw_˴ϮҾÍwμĒǎҝɁȒÑʥѾĖwǂëj�Ƒ�Œ¶ǎҝȐ

																																								 											

290	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	

291	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	

292	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	
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Āċ˫Ȗɂѷѱ�˲΀гф½¤ХɡáƁɁ KAT ̸͢_л͚293
MǶϱżѬ͢

̸_ċ˫ȖɂҾʥѾϢˋĆåĐμĒгф DNSżѬ͌˕̸͢_͢ľč̯ҾǱ

½t͟˳ùĒΖμĒɚҖČǡ_ɜvżѬɀɵMɧ̤ÒwĿεɤѳˋ̤Òw

ɱ̀ɆБ͂RƣMĄMҾùĒҝϿȩμĒ.Ŀε̤ÒwżѬ͌˕̸͢ DNSǶ

Ͽȩ_ǯɧxʘ�͢ľč̯ 50®ˋϏ294
M	

ûL� fϨϚϯ	

̷ʥ΀Ɂ“H˅ʩΥ�ʆʥ̽ 115AɷɏҾƷϬΞ1 Newzbin2ɵҴ̿ʥ

Ѿт˲ CDPA ̽ 97A ɷĎлͥɡáȘ�΀ɱ̀żѬ�ʆ̸̤͢Òw_ǯÛ͟

ұҾ΁˅ʩƽχïɞҼAustralian	Screen	AssociationӀ͇̯ ASAҽ2017ƣ 5ɟ

ɛƇ˅ʩ̸͢żѬʂÒ_ȴ΍̀λ̙̳BĒMϟBĒбМāÑżѬ_̸͢Ɂ

żѬÕΖżѬǂ_̸͢�˲˧Ҿ̀˩āżѬ̸͢_�˲˧PƞʸƄ 72.1%Ҿ

ϴɊ˅ʩǶȐε_̸͢żѬʂÒ̝w΍OǿÒΥ�ʆ�ʆʪà_̀˰295M˅

ʩиϐɕήηїҼDepartment	 of	 Communications	 and	 the	ArtsҽɁ 2018ƣ 2

ɟȘÅѠ“ʄϑϟʥɵ_ºĒɏҾnƷϬΥ�ʆÏpΖ͢Й¤ХɡáȘ�΀

PΕϢˋ̊Õ_żѬʂÒƏĆȒāLʷɹVɠȴ˧΀296ҾXxиϐɕήηї

																																								 											

293	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	

294	 Universal	Music	Australia	Pty	Limited	v	TPG	Internet	Pty	Ltd	[2017]	FCA	435	(28	April	2017).	

295	 Australian	Screen	Association,	Site	Blocking	Efficacy	Australia	1,	6	(May	2017),	

http://www.incoproip.com/wp-content/uploads/2017/08/Australian-Site-Blocking-Efficacy-Report-Fin

al-v.2.pdf	(last	visited	Mar.	18,	2018).	

296	 Department	of	Communications	and	the	Arts,	Review	of	Copyright	Online	Infringement	

Amendment	1,	4	(Feb.	2018),	

file:///C:/Users/hsinanyao/Downloads/consultation_paper_-_review_of_copyright_online_infringeme

nt_amendment.pdf	(last	visited	Mar.	18,	2018).	
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şϒiǯ_̙̳BĒǶҩ̡Υ�ʆ�ʆʪàɁ 2015Δ 2017ƣǉƞѼ�_ȹ

Ȫ297ҾТÝϴɊ̸͢żѬʂÒ_ÛȴM	

ҋˏŚʑҾϯ΀ɛƁϟʥɵ˲Ϥ_ʀ͋Ҿ½Ƕ°̷_̸͢żѬʂÒɎď

ċ`ʙ�ùÔҾxýϟʂÒ_Ŀεȴ˧ȘÅЋ˽Mҭ±ҾĊ˵ϢˋΥ�ʆʥ

̽ 115A ɷ˻Y_˲ϤҾ�Ś̸͢_N\τ̊̃OL�ʆ_NǟǘO…̿̿Ҿ
̄ɥɁʥ¿YʷɹkͻҾǙƁƘCкǯ̊Õˍʥ̝̖_ιȦ298M	

½ʈҾϯ΀Ϣˋ̸͢żѬʂÒŽĆ΍фƪżѬ̸͢΁шÿʙ�ùÔM˫

ϯSҾфƪżѬ̀˰_ù.ɠgҾPˋт˲Uы˻_̸͢żѬǾηҾĄPˋ

ѩϦÍk˝k̸͢_\τ̊̃ˋ�ʆMҋˏΥ�ʆʥ̽ 115Aɷ̽ 5қτʞʥ

Ѿɱ̤̀ÒwɏҾǎҝͿǨ̸͢żѬɎďˋ˻Tɝыl_αʹɀƲҾVҝʧ

ǡżѬ̸͢Ɓ{�pǱɄͺǶкǯ_ƽҙҾǞxSfқ¥Ə̽ 115A ɷ̽ 5

қ̑NͿǨfқ_їÇҾʥǁɥȩ�ʥѾɁʘz̤ÒwΆϮ_ɵz˻Ȳɞ

ŽxSfқ͏µͿǨҾҏ�ʥѾτʞɡáȘ�΀Ȑ˲Uы˻_żѬɀƲҾк

ǯфƪżѬUċʙ�_͚ɭ299M	

фƪżѬ_ĄPù.ˋʥѾϦÍ˝k̸͢_\τ̊̃ˋ�ʆ΁Ėw͢Й

лͥɡáȘ�΀żѬϟ͢ Ҿ̸ϯ΀ƇʑїÇЋ˽Υ�ʆʥ̽ 115AɷɥȘ�ā

																																								 											

297	 Kantar	Public,	Consumer	Survey	on	Online	Copyright	Infringement	2017:	Summary	of	

Research	Findings	1,	4	(Jun.	2017),	

https://www.communications.gov.au/sites/g/files/net301/f/2017-online-copyright-infringement-sum

mary-of-research-findings.pdf	(last	visited	Mar.	18,	2018).	

298	 Department	of	Communications	and	the	Arts,	Review	of	Copyright	Online	Infringement	

Amendment	1,	4	(Feb.	2018),	

file:///C:/Users/hsinanyao/Downloads/consultation_paper_-_review_of_copyright_online_infringeme

nt_amendment.pdf	(last	visited	Mar.	18,	2018).	

299	 Why	Australia	Needs	Site-Blocking,	Communications	Law	Bulletin,	Vol	34.2	(June	2015),	

http://classic.austlii.edu.au/au/journals/CommsLawB/2015/12.pdf	(last	visited	Mar.	18.	2018).	
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żѬ̸͢ы˻_ȵˆʂÒMҋˏ̽ 115Aɷ̽ 4қτʞΥ�ʆÏpҝи̸̖͢

˓т΀Ҿ½Ɩ�Υ�ʆʥ̽ 115Aɷ̽ 1қ˴Ϯɱ̀żѬ̸͢_̤ÒwҾǞʑ

φkɥЊe̸͢ɁǂͱāÑżѬɏ¾ҳ_ȵˆ̭ƦҾ�āżѬ_̸͢ʠɠ˴

Щ΁ϋѿżѬ_ʂɞ300M 

Â΀Ҿϯ΀xˋ̸͢żѬʂÒrɋˋɠǍ_̸͢͟˓΀Ǳ͢Й�˲΀Ƕ

φёҾPƞѼ�ϟʂÒ_ɠȴǘMŚ˅ʩ͡ʆ4ҳȹ�ʆÏωvҼDigital	Rights	

WatchӀ͇̯ DRW)ǶύҾ̊Õʠɠ{�΍ɠȴƁuΥ�ʆ�p_ǾηҾö�

Uˑ̖͢Й̩Ǿ_͢Й�˲΀sĆУɋφё̸͢żѬʂÒ301MˍĆďϢ̃Ҿ

͢ЙżѬʂÒ̝w΍Oˋ͢Й�˲΀_�ʆʪàƜ�Ѻ̠Ҿˏ΁ҾƘҖɠ̌

˻NǾηǱ̩Ǿ΍OïÝ͢Й�˲΀ǯÛφё͢ЙżѬ΁ҜÏĀǅ�ʆ_¶

rҾ½ɠȴǘsɠ˽Ǩ302Mx˅ʩʥѾĖw͢Й¤ХɡáȘ�΀ȐĀ_\ʬ

żѬɀʥ—żѬ DNSˋ�Ҿ͢Й�˲΀ąτ͇&Ȱϻ½ҒΏϖkLTСȐ˲

ÜuǾη_ˉψ̭ƲǱϙÁ“̃ VPNҾöĆУɋφёżѬǾη303M	

																																								 											

300	 Why	Australia	Needs	Site-Blocking,	Communications	Law	Bulletin,	Vol	34.2	(June	2015),	

http://classic.austlii.edu.au/au/journals/CommsLawB/2015/12.pdf	(last	visited	Mar.	18.	2018);	DRW,	

Digital	Rights	Watch	submission	to	Review	of	the	Copyright	Online	Infringement	Amendment	1,	3-4	

(Mar.	19,	2018),	

http://digitalrightswatch.org.au/wp-content/uploads/2018/03/20180319-DRW-submission-on-websit

e-blocking.pdf	(last	visited	Mar.	21,	2018).	

301	 DRW,	Digital	Rights	Watch	submission	to	Review	of	the	Copyright	Online	Infringement	

Amendment	1,	2	(Mar.	19,	2018),	

http://digitalrightswatch.org.au/wp-content/uploads/2018/03/20180319-DRW-submission-on-websit

e-blocking.pdf	(last	visited	Mar.	21,	2018).	

302	 Why	Australia	Needs	Site-Blocking,	Communications	Law	Bulletin,	Vol	34.2	(June	2015),	

http://classic.austlii.edu.au/au/journals/CommsLawB/2015/12.pdf	(last	visited	Mar.	18.	2018).	

303	 DRW,	Digital	Rights	Watch	submission	to	Review	of	the	Copyright	Online	Infringement	
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LL� ̌ѷ̷ʥΖ˫ϯ?̟	

2014ƣxÕҾΥ�ʆpΝʉɁ“ÜļѺʏ�p½Υ�ʆ_͢ЙʪàҾ¥

ǅĎ͢ЙɡáȘ�΀Ҽ͇̯ NSPҽ̀ÅĀTи̖Ҽtake-down	noticeҽҾτʞ͢

ЙɡáȘ�΀̬ѿ½ɡáƢćS_˝k�ʆ¶rҾǱ̤ʏ͢Й�˲΀ϕ ϟ

˝k�ʆ¶r
304
MPɇ NSPɥ�ĀTи̖ˋы˻_αʹҾΥ�ʆpҝÇÎĎ

ʥѾϮʞƁ�ÎNSP̀ƙ̤ÒwҾǱÇÎƁNSPȘБ̋ȒǱѳȒ�ʆ_ĒϘM

ŚʑP�ҾŽ�Υ�ʆp.ϘϔuÅ̌˻_ɏѳΖѣѨǯɧ
305
M	

“Üļ 2014ƣ�ʐΥ�ʆʥɏҾɁ̽ 193DDAɷЊeҴ̿ʥѾʆÚĖw

NSPżѬNǟǘѠP_�ʆ̸͢Ҽflagrantly	infringing	online	locationҽOMϟɷ

φkҾΥ�ʆpǱžƏμȍʆpʉǯÛϼҴ̿ʥѾ̀ƙżѬ̸͢_̤ÒwҾ

ҝϴɊ NSP ǶȘ�_ɡáɛ͟Ǳ˩6ʐμ˲ɁdĀw҅�pǱƠÝtp�p

˝kΥ�_̸͢ҾVμȓ�ʆ_̸͢ҝˋNǟǘѠPO΀
306
M	

																																								 																																								 																																								 																										

Amendment	1,	2	(Mar.	19,	2018),	

http://digitalrightswatch.org.au/wp-content/uploads/2018/03/20180319-DRW-submission-on-websit

e-blocking.pdf	(last	visited	Mar.	21,	2018).	

304	 Andy	Leck	&	Faith	Lim,	Development	in	Site-Blocking,	The	Law	Society	of	Singapore,	

http://www.lawsociety.org.sg/jusnewsg/newsletter/201705/Developments%20in%20Site-blocking%2

0(Law%20Gazette%20Apr%202017).pdf	(last	visited	Nov.	20,	2017).	

305	 Andy	Leck	&	Faith	Lim,	Development	in	Site-Blocking,	The	Law	Society	of	Singapore,	

http://www.lawsociety.org.sg/jusnewsg/newsletter/201705/Developments%20in%20Site-blocking%2

0(Law%20Gazette%20Apr%202017).pdf	(last	visited	Nov.	20,	2017).	

306	 Singapore	Copyright	Act	Section	193DDA.	
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�Υ�ʆʥ̽ 193DDA ɷ̽ 2 қ_φkҾÍȿ̸͢ɎďѠPǟǘ΁ɛ͟

Ǳ˩6ʐμ˲ɁdĀw҅�pǱƠÝtp�p˝kΥ�ҾöǶϱNǟǘѠP

_�ʆ̸͢OɏҾҔ&͐ǆǾηS_kͻϋϺҾǭΥѠɁ̸͢d6̊̃_ω

v307ҾҴ̿ʥѾǭƇ̸͢_\τ̊̃6Ɂ�ʆǱ�ǯ�ʆL̸͢SȘ�Ǳʹ

ȱ̊ѧL͔ƳǱÇҧ̿�ʆǱ�ǯ�ʆ_̈́цL̸͢͟˓΀ǓχΥ�ʆL½

t1ŲɛƇ̌Č_�ʆ̸͢ˋ̤Ò_ĖwL̸͢Ș��˲΀φё̤Òϟ̸͢

ʂÒ_ϨɊǱȈƳLǱл͚�ʆ̸͢_ʬѡ̿¾ҳfw͠ċÍȿ308M	

ɲȪ̽ 193DDA ɷ_φkҾҴ̿ʥѾɁɱ̤̀ÒwɏҾǅ.」GɠѠP

ȰϻǱ½tċ˫_˫˳ҾȘ�N̸̮͢_̤ÒɀƲMPɇ̀˩̸͢͟˓΀ɠ

ϻə͢ľč̯LURLǱ IP�8_NК̸Ҽsite-hoppingҽOεˋҾˋɠȴѺʏ�

ʆʪàҾΥ�ʆÏpǅĎҴ̿ʥѾΆϮȘ�N®̤Òɀʥ_̤ÒwMҴ̿ʥ

Ѿnǅ?ɁϴȪҩ̡Uǭɱ̤̀ÒwLμȓ̸͢UÂ̼ċѠPǟǘ�ʆ̸͢

_kͻLǱ½tċ˫_˫˳ҾȢѦùƖɱ̀_̤Òw309M	

Υ�ʆÏpɁ̀à̤Òw˴Ϯ̭ƦÕҾĆяȥ±Ď NSP ̀Å̤ʏǱ̬ѿ

�ʆ¶r_и̖Ҿˋ NSP ˍʥǁS_ͻáэgи̖Ƕτʞ_fқ310MŚʑP

�ҾU��ʆÏȵˆȴ΍UƼVΤµU̝k_ˡǤҾəHÜ˻fpǶuÅ_

																																								 											

307	 Kevin	Elbert	&	Chia-Ling	Koh,	Copyright:	site-blocking	in	Singapore,	July	5,	2017,	Osborne	

Clarke,	http://www.osborneclarke.com/insights/copyright-site-blocking-in-singapore/	(last	visited	Nov.	

20,	2017).	

308	 Singapore	Copyright	Act	Section	193DDA	(2).	

309	 Andy	Leck	&	Faith	Lim,	Development	in	Site-Blocking,	The	Law	Society	of	Singapore,	

http://www.lawsociety.org.sg/jusnewsg/newsletter/201705/Developments%20in%20Site-blocking%2

0(Law%20Gazette%20Apr%202017).pdf	(last	visited	Nov.	20,	2017).	

310	 Kevin	Elbert	&	Chia-Ling	Koh,	Copyright:	site-blocking	in	Singapore,	July	5,	2017,	Osborne	

Clarke,	http://www.osborneclarke.com/insights/copyright-site-blocking-in-singapore/	(last	visited	Nov.	

20,	2017).	
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ʥǁǯɧ311MPΙϢˋ̽ 193DDA ɷ_̸͢żѬʂÒ� NSP ϿˍфSЃ{Ҿ

VΥ�ʆÏpǱžƏμȍʆpˍҝϴɊ NSP Ɏď�ʆҾ̌˻̭ƪȰнфúи

̖ĀṰƦ_ͲS
312
M	

ЄL� wáт�ʀƲ	

�Íʟ�

“Üļ̸͢żѬ_φkɁ 2016 ƣ Solarmovie.ph ɵǅÑwЛM2016 ƣ 2

ɟҾ“ÜļҴ̿ʥѾ�ȪΥ�ʆʥ̽ 193DDA ɷ_φkϢkȘ�ř΢EҒƽ

Zʬƽ˘_ Solarmovie.ph̸͢ˋǟǘѠP_�ʆ͢ Ҿ̸V Solarmovie.ph̸͢

ƖɁ[ҶLͻPÏLͷҮƈlΖΞ1̿1ŲāÑżѬҾпČǡҒƽïɞҼMotion	

Picture	Associationҽ_ϮʞҾĎ SingtelLStarHubLM1LMyRepublicΖ ViewQwest

̿ NSPɱ̀żѬϟ̸͢_̤Òw313
M“ÜļҴ̿ʥѾɁɧɵƺǯ̸͢żѬʂ

																																								 											

311	 Kevin	Elbert	&	Chia-Ling	Koh,	Copyright:	site-blocking	in	Singapore,	July	5,	2017,	Osborne	

Clarke,	http://www.osborneclarke.com/insights/copyright-site-blocking-in-singapore/	(last	visited	Nov.	

20,	2017).	

312	 Andy	Leck	&	Faith	Lim,	Development	in	Site-Blocking,	The	Law	Society	of	Singapore,	

http://www.lawsociety.org.sg/jusnewsg/newsletter/201705/Developments%20in%20Site-blocking%2

0(Law%20Gazette%20Apr%202017).pdf	(last	visited	Nov.	20,	2017);	Andy	Leck,	Singapore:	Updates	on	

Site	Blocking,	Baker	McKenzie,	

http://www.bakermckenzie.com/en/insight/publications/2017/02/updates-on-site-blocking/	(last	

visited	Nov.	20,	2017).	

313	 Don	Groves,	Piracy	Site	Which	Offers	'Deadpool'	And	'Billions'	Blocked	In	Singapore,	Forbes,	

https://www.forbes.com/sites/dongroves/2016/02/16/piracy-site-which-offers-deadpool-and-billions-

blocked-in-singapore/#71b9d1291f39	(last	visited	Nov.	20,	2017).	
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Ò_ĭPωvҹҾ½PҾʥѾǎҝ̝�̸͢żѬʂÒ¥¥˲ɁѠPǟǘ_͢

̸Ҿ΁ǶϱǟǘѠP_̸͢ҝҕ̸͢ɮϖ_\τ̊̃ˋ�ʆǱƠÝ�ʆL͢

̸͟˓΀˂χǱUſѠ_ύεL̸͢ɛɁ½t7ɀ.�pΥ�ʆьÑżѬL

�ʆ¶rьÑƓѡdĀK̿̿fwxϴɊ_M½gҾ̸͢żѬʂÒǶҔҏ΀

ˋ�ʆ_¶rҾΥ�ʆpǱžƏȍʆpUғτϴɊNSPɁ�ʆʪàSɠфѩM

½RҾΥ�ʆpǱžƏȍʆpɁϮʞʥѾɱ̤̀ÒwÕҾҝи̖�ʆ̸͢͟

˓΀ý NSPM½ĭҾʥѾĎ NSP ̀ƙ_̤Òwҝ.fÒlҾȉ�ɵǝGʟk

ɝыl_̤ÒɀʥҾXVɁ̤Ò_ù.ϋѿǂϋѿ̤Òw
314
M	

ûL� fϨϚϯ	

ΖΞ1ý˅ʩĊ˵ƁɁ̸͢żѬʂÒ_˽Ǩ̌ČҾϯ΀ƁɁ̸͢żѬ_

ɠȴǘȘÅЋ˽ҾϢˋ̸͢żѬĆУɋгфĊ̮ɀʥφёM̸͢żѬʂÒҋ

żѬ̸͢_̤ÒwǯˋΥ�ʆÏpɠȴѺʏ͢Й�˲΀гф˝k̸͢нε�

ʆʪàҾǞϯ΀Ћ˽�ʆ̸͢иƝĆгфəàĊ̮еǃҾ�Ś͢ľč̯LURL

Ǳ IP78Ҿ�͢Й�˲΀΍OȇͱÏ˲½ǶȘ�_ɡáωЈǱTС�ʆ_Υ

�¶rMҋ̤Òw̝w΍OƁ˝k_̸͢нεżѬҾ̸͢˓т΀s΍Ϋ N˳К

̸Ҽsite-hoppingҽOɀʥҾ�͢Й�˲΀ȇͱ˥Ā�ʆ_Υ�315M	

	
	 	

																																								 											

314	 Copyright:	Site-Blocking	in	Singapore,	Osborne	Clarke,	

http://www.osborneclarke.com/insights/copyright-site-blocking-in-singapore/	(last	visited	Nov.	20,	

2017).	

315	 Andy	Leck,	Singapore:	Updates	on	Site	Blocking,	Baker	McKenzie,	

http://www.bakermckenzie.com/en/insight/publications/2017/02/updates-on-site-blocking/	(last	

visited	Nov.	20,	2017).	
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̽¹̺��ʥ°ϸΖ͚ϯ	

LL� Ċ1ƃ͚	

�ǋ1�

˳ÕҖxɏѳƦ̃ɀƲđ˩ĆυҾǋ16ʍ̇ʥѾ UPC	

Telekabel/Constantin	Film	uaÍʟÕUϢˋлͥɡáȘ�΀ǯ̷ơȭ΀Ѓ{Ҿ

.ʑҾƁɁ¥Ș�лͥɡá_ɺ΀ҾʆÏpɅUǅ�Υ�ʆʥ̽ 97ɷϮʞȞ

pЉ©Ζȏѿ�pҾnUǅҧȔы˲ʜʥ̽ 1004ɷϮʞȏѿ�pM	

Ɂʍ̇ʥѾ UPC	Telekabel/Constantin	Film	uaÍʟǂҾǋ1ʥѾ.ǭʍ̇

ʥѾɁÍʟY_ϋџҾɁɤƿĆ΍ǘYͿѡʆÏp_ʆÏLлͥɡáȘ�΀

_·ɺΓ˳ΖÏ˲p_ЇϐΓ˳ʆΖЇϐΓ\ǘ̿Ċқ.͓Ҿxʟkлͥɡ

áȘ�΀ɎďϿɠѺ͛�ʆЇϐ_ͻáҿҼ1ҽлͥɡáȘ�΀ǶȘ�_лͥ

ɡáˋ̢ɞǶČǡVɤƿҾXɥ˝ÎȘҴ�pΥ�ʆ_Ҫ҈Ҿ΁ɠÎɁxï

Ý̽Rp�ʆˋ̊̃_ɡáʀƲҾ.ʑҾUǅ�лͥɡáȘ�΀ϿȩфѠ_

̉ȓͻáҾǆ΁кǯ½ɡáʀƲ_Ѐá/ҏҾǱUы˻7HÜ½Ș�ɡá_

/ҏƪMҼ2ҽ?Ɂʍ̇pʆé̺̽ 16ɷ_}ɺΓ˳ʆΖǋ1?ɧʥ̽ 12ɷ

_·ɺʆҾǭ̝�}ɺǅΓ˳Ȯќ͟ˆLǾηΖЀá̿ЇʻҾ.ʑҾ6Ϣk

żѬ̸͢_ɀƲΖ͆2ɏҾ˳ ɁʰýлͥɡáȘ�΀̈́ L˫ǾηΖЀáЅ˲Ҿ

΁ǭͿѡ?ɧʆÏѳ_Ï̅κѡMҼ3ҽż͢Ȗɂɠȴǘ_ϢkҾǭxżѬ˝

k̸͢_ȴɭ΁ύMƇȸҳǝƺκѡҾͪ�ɥ΍i·ȏѿʆÏ�pҾąғż

Ѭ̸͢_Ȗɂ΍ѺʏÏ˲pȒό�pΥ�ʆ_ЇϐǱΔƄHÜȒό_/ҏƪ

öˋƖЖMҼ4ҽΝȐĀ IPżѬҾÔĆ΍лČċʥЇϐ9ьżѬҼǶϱNфƪ

żѬҼOver-BlockingҽӂҽҾǆ΁˱˰U˻ƽҙЇϐΓ˳_˽ǨMƁʑҾɝҴ΅

ѕʥѾȈÅҾŚʉё´xɻƄȹċʥЇϐȕϹUʥ�ʆ_ĠɺʀƲҾÔUǭ
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¥Ɂ͌˕̸͢_·їЇϐˋUʥɏҾɀ΋Ϣż͢Ȗɂ_ċʥǘӀ?Ɂ?ɧʆ

Ïѳ_Ï̅κѡҾʍ̇ʥѾǶȘÅ_Ĭɳ̊̃ƂĎǭϋџˋҾż͢ȖɂUǭ

NˍϱӂÖW�˲΀ċʥȒόЇϐ_ʂɞM.ʑҾ6ÍȿSUǭxĊϟ̸͢Y

ċʥЇϐ_ȹѡˋÍȿ�ȪҾ΁ǭxċʥЇϐΖ�ʆЇϐ_ȸҳѷ�ˋȿҾ

xϢkċʥЇϐ̌РɁ�ʆЇϐɎďU¾ɠʟkǘ_�˲MҼ5ҽлͥɡáȘ

�΀ǶȘ�_ɡáɅƏɁ̢ɞǶČǡVɤƿ_YǘĠɺʀƲҾÔ½t�ʆε

ˋûΖ΀ȐĀȖɂ_ͻáǭª±ɁлͥɡáȘ�΀ҾɀƏы˻Ҿ.ʑҾ¥Ɂ

ˍʥƁ�ʆεˋûΖ΀ȐĀʥǁεàǱʇͲ{�ǯȴҾǆ΁ƺǯƁɁʆÏp

_�ϹͲĂɏҾɀǅ˳лͥɡáȘ�΀Ͽȩơȭ΀Ѓ{MΔʑҾ6ʇͲʥǁ

̌Ɓǭ_ϻəTҾʥѾąǅȰϻυϋҾ΋ϢлͥɡáȘ�΀Ͽȩơȭ΀Ѓ{Ҿ

x̼ċʍ̇ʥѾÍʟ_υϋM�

2017ƣǋ1XифҒ�šҳʥ�ʐҾɊkʆÏpǅ͟˳ʥѾνÍτʞ̽

8ɷ̽ 3қ_ɡáȘ�΀Ѻ͛�ʆЇϐҾxΖɅɠ_ơȭ΀Ѓ{̌êÎMǞ

Ғ�šҳʥ̽ 8ɷ̽ 3қǶȈ_ɡáȘ�΀Ҿ�ȈƁÏ˲pȘ�ˍͥêľ͢

Й_͢Йлͥ΀Ҿöβȫêľ͢͟˓΀Ҿ΁ɥʱΨлͥɡáȘ�΀MʑїÇ

̷ʥΓɎ£āǻϚҾɁĨǂ KINOXTOPɵYnǯˋμĒ˕Ŀ̃Ѡҹ_PҾ΁

ʥѾPɀҖϢˋ“�ʐ_Ғ�šҳʥ̽ 7ɷΖ̽ 8ɷnåĐлͥɡáȘ�΀Ҿ

PɀҖüxơȭ΀Ѓ{ˋ½ϯЮ�ȪҾɎď̼ċ“�ʐ_Ғ�šҳʥǡɈҾ

sƿωvMΔɁ“�ʐ_Ғ�šҳʥφkʆÏpǭˍ½t͡ϹʆÏ_Ć΍ǘҾ

ɀǅτʞɡáȘ�΀Ѻ͛�ʆЇϐҾVѺ͛Ȗɂǎҝ¾ɠɤƿĆ΍ǘΖ̼ċ

ʙ�ùÔҾ9�Ưͱ΅ѕɝҴʥѾɁ GoldeselÍʟYǶύ_ÍȿɿʼM	 	
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�ʥ1�

ʥ1ƁɁѹʏ͢ЙΥ�ʆ�ʆҾ\τ�гф¸U˳ʍ̇ȈwЦș΁ǯ_

¶1ʥwнεφ͆M	

̽PU LCENʥw˲x̝Ϣ͢ЙлͥɡáȘ�΀ýЇϐ«dɡáȘ�΀

6ʿЖ˝kɷzTҾùÔSUϿǱɎϿȩɠѽЃ{φ͆M�6 LCEN´ѿǱѽ

Ò͢ЙYr΀_�ʆЃ{ČɏҾ̷ʥ΀nϪx͢ЙYr΀ǾηïČЃ{ҾƁ

Ȁшʥȹ�¶rý͢ЙNϻVҏxбʽЃ{_/GM.ʑ6͟ĉʥʂѷƖͣ

Ṷ̈́Ʀx˫ǂҾʥѾǅĖ͢ЙYr΀ȐĀNǶɠOы˻ȖɂҞѹǱ͘ʏͥS

�ʆεˋĆ΍кǯ_ȞpM.ʑѺ̸͛͢ȖɂöɎNǶɠOȖɂYҾРˋ̋

ȒV͇�̃Ҟѹ͘ʏɀʥM	

ĄPUÔɎ˝ÎѤƁΥ�ʆΖњȒʆ�ʆ_ǝƺҾΖÕЮ LCENʥwєФ

̌ČҾгф“Hʥ1Υ�ʆʥ¿ CPI̽	 L.	336-2ɷ_�ϹȖɂҾĖw{�Ć

΍�ǯͥSº̑¤Х¶r�pΥ�ʆǱΥ�њȒʆǝƺ_pҾȐĀǶɠы˻

ȖɂxҞѹǱ͘ʏ�pǝƺMƔÎ6Ɂ CPI̽ L.	336-2_�ϹȖɂXˍ±�£

�Ѓ{_êÇҾɠʆϮʞ_pǅĎN{�OĆ΍�ǯʑ̿�pǝʤ_pȘÅ

τʞҾ΁ˍҝ±Ď͢ЙЇϐ«dɡáȘ�΀L͢ЙлͥȘ�΀Ǳ�ʆεˋp

̿ȘÅϘϔM½ʈҾʑқϮʞ_ȘÅXUѽɁΥ�ʆÏpҾ΁ѲȱΔҊ̈́4

ҳý½tʆÏ�Ϲ͙ͭMɝǂҾʑқ�ϹȖɂĆɁPxʥѾгфͣṶ̈́ƦǱ

ɎгфwҳϘϔ̭ƦɏP�ȘÅҾ΁ҔŚ LCEN¥φkxͣṶ̈́ƦȘÅM	

c.ʑʥ1ЫƥƣҾʆÏpгфʑ̿ÒƪҾϝ3ȘÅżѬǱѺ͛�ʆ͢

̸_ϮʞM6Υč̃ Allostreaming	ɵYҾʥѾ\τƇxTƥ�˕ҹнεϑ

ϯҿ	

(1)Њe͢ЙYr΀ż͢ͻá΁Ҕτʞ�ʆεˋpɎďUċ˫ӁʥѾϢˋ

͢ЙYr΀ҋҔ�ʆpҾ�Ν΍ѹʏ½mǴгф͢ЙȒόʑҧҔʥ̸͢ҾŽ

Ćё´ǱʸƄ�pΥ�ʆ_ǝˡҾǆыʥǘ_ωҹÅ̀ҾĖw͢ЙɡáȘ�
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΀6Pkɤѽ¶ЪйȐĀы˻ȖɂҾ˝ÎɎż͢ȖɂҾ�͢Й�˲΀ˍʥȒ

ό͌˕̸͢Ҿ�Əċ˫M	

(2)	Ɏď�pλч/ύϯΓ˳ӁʥѾϢˋN�҆pʆė?ɧΓ˳º͎O̽

ëɷ_λчΓ˳ҾåĐdUμȲƩʂѷǱ1˵Ѻ̠Ȓȯ¤щϐǛΖɼǒ_Γ

˳Mˏ΁ҾʑPΓ˳ǎҝ6эǆʥwǶφk_˝kƺƲLɷzLѽÒ_ͻá

ýЃ{TwɂҾǸ΍6ʜ\̢ɞTΖtpʆ̅�ϹѳĀǅƢκM.ʑҾ?Ɂ

�Ϲ.ˋμżѬ̸͢΁āÑ�p_ɓǧЀ˱ʆҾV?Ɂʑ̸̿͢_ʪà̊̃

ΖǘЋҾ�U΍Ϣˋ½ǅoɠČ̭̿ƪ_λчΓ˳�ϹҾnUɞƽҙǶϱ͢

ЙY̷ǘùÔM	

(3)Ѕ˲ϟ˳ϩϿȩӁʑҹPxʥѾLSϘʥѾΖɝҴʥѾ_υϋΖ\ƶ

̄ɠUČҾĆυʑPϸң_˕ϸǘMʥ1ɝҴʥѾϢˋҾ¨̈́͢ЙYr΀X

Ҕ��ʆΥ�˛ʬ¤Ɂȹ�」GT_ʻҡҾUǭ˳Ɂ½ǱɠƮĒ̿Ï̅Ҿ΁

Ϣˋ½ǆʑҧ�ʆʪàY˥̅ғϿȩ̌ѷѺ̸͛͢Ѕ˲Ҿ�ɝҴʥѾϢˋ͢

ЙYr΀6PNȹ̃ǝƺTҾ¾ɠР�_΍ÚΖʂɞǅxѹʏȹ�」GT_

Υ�ʆ�ʆεˋҾΥ�ʆpǅн΁ϮʞʥѾτʞ͢ЙYr΀w˩ʑқͻáM

?ɁʑùÔҾτʞ͢ЙYr΀Ɂ̼ċPkʙ�ùÔ_ǝƺTҾϿȩ̌ѷȖɂ

_Ѕ˲Ҿɯ̮̭ƪɎ½ïČͻá_PїÇҾǱĆχˋ½ˍғϿЃ_Ɓ§MΔ

ɁǶϱ̃ʙ�ùÔҾÔûͿʍʩʥѾ TelekabelɵҾ̌ѷȖɂąτXҔUĆǏ

āҾXVϼ}ɺǅxΓ˳яȥǶыċȐ˲_ɀƲҾƇǭϟϼĊ1¶1ʥѾʟ

kɎďĆ˳͢ЙYr΀Ͽȩ̌ѷȖɂ_Ѕ˲M	

ÕЮʥφ͆ΖʥѾwáXҔ·ˏ˥ǅP̑ȮȇM˝ÎɎїÇf΀ǻϚ̷

ʥ΀ǆʑŽ͢Й̌ѷ ңm͝ǾηƎҖҾąɎƼҩd½6ʥǁƎҖ̃ˍ΍ˋ

ÚM˝ÎɎ̊ÕĆ˲_ǾηöʗҾǀrɋϼɠǍpφёʥѾǶĖwѺ̸͛͢

̃č&ҾXVĆ΍ɞкǯ�pиϐΓ˳̃ŜpMҾȖɂȐĀ̃ЪйǘLҞɤ

˱˰_ҴҤЅ˲LǾηS_ЯёL͢Й̀ƍ_ƽҙ˯ΔфƪѺ͛ҾљɎʑ̿

ȖɂĆ΍кǯ_ ңM΁̊ÕгфʥѾÍʟ_Ȗɂ̝wьрkϗ/ҏҾ�Ś

ғτϴɊ�˕̸͢ˋɊҩшʥLҴҤ̭̃ƦǱǂͱЅ˲ýƁɁζ˰̸͢ɠѽ

̃ȓÒǘM	
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¨̈́ŚʑҾNȹ̙̳BĒsɎ΋kż͢ȖɂƁɁ͡ϹΥ�ʆ�҆ɠPk

Ý̅ҾгфNʪæOʑқȖɂҾ�Śгфĉʥ̭ƦҾ˳ʥūƢκ̌ƁÏ̅V

ϿЃȎȓ̃ÕȘTҾыƪгфεȲʂѷǱɎ。̷ʂɽNə“Oż͢č&X̝

�½ĿεǯȴҾxɠȴǹȦΥ�ʆ�pMǱɎ6ʥѾνk_ǂҾùĒμĒѤ

ƁɖɏȖɂǂͱ_ĿεчǯþĤïϸҾȇͱə“ʑ̿č&Ҿxё´ǂͱĆ΍

_ϘϔX¼ČƁȀȹ�」GT̃Υ�ʆ�ʆҾŚʑǸɎəˋw҅_�ʥM	

�Ξ1�

ɁѹÒGMѠP�pΥ�ʆ̸͢_ʥÒɀҖҾΞ1Ć͂W˵Ċ1_Ҡҡ

͸Mɉ6ʍ̇Їϐ̢ɞȈwҟ�ǂU^ҾΞ1öƖɁ 2003ƣĕǭЇϐ̢ɞȈ

w̽ 8ɷ̽ 3қҾ6 CDPA̽ 97Aɷ̽ 1қЊeҴ̿ʥѾĎw̖҅ǜtpÏ

˲ǶȘ�_ɡá�p½tpΥ�ʆ_ɡáȘ�΀ɱ̤̀ʏ�ʆʪàǱżѬ�

ʆ̸̤͢Òw_ʆÚM2010ƣΞ11ɞǇиф DEAҾ�¶ѴPΑǅÒkʥφ

wʥѾɠĎɡáȘ�΀̀ƙѹʏ½ǶȘ�_ɡáμ˲Ɂл͚ΔĆ΍�pΥ�

ʆ͢Й�ʹ_̤ÒwMҋˏ DEAU^ö.w҅SU¾ĆεǘҾV CDPA̽ 97A

ɷƖ΍̝�ʥѾɠτʞɡáȘ�΀żѬ�ʆ̸͢_ʆÚ̿˫˳΁ьÑƭʏҾ

�ǆxS̷ʥà�ĆυΞ1ƁɁGMѠP�pΥ�ʆ̸͢ѹÒ_ѠχҾX.

ʑƜàPΞ1ï½t1ŲҾŚ˅ʩL“Üļ̿1ƺǯҧ�ʥÒM	

Ξ1ĉʥɀҖƁɁĖwлͥɡáȘ�΀̤Ò�ʆ̸͢_ʟkҾnѲW˵

̌ѷɵ�_±ʡM½YɝΥč΀ˋ 2011ƣ˳Ξ1Ҵ̿ʥѾ ǯ_ Newzbin2

ɵÍʟҾɧɵˋΞ1ʥѾɱ̀żѬGM̸̤͢Òw_ҭ�Ҿ΁Ҵ̿ʥѾɁɧ

ɵǶˋ_Ċ̮ÍȿҾåĐɡáȘ�΀Ɓ�ʆ_ʪàɎďɠw҅ϢϵL�ʆ͢

̸�˲΀Ǳ˓т΀ɎďÏ˲½ɡáпε�ʆεˋ… Ҿ̿̄ ǯˋǂͱҧ�ɵzÇ

ɬΖÍȿ_Ѡτ�ȪM�ǈ 2011ƣNewzbin2ý 2012ƣDramaticoɵ_͟ұҾ

Ξ1Ҵ̿ʥѾĨǂɁ 2013ƣ EMIɵY̷̝dɲȪ CDPA̽ 97Aɷɱ̤̀Òw

_ĭPτzҾÇÎˋҿ	 1)μĒҝˋɡáȘ�΀ҾcƇɎμĒҝ̼ċ 2002ƣ

ҒbĠáҼʍ̇Ȉwҽɷ�̽ 2ɷƁɁɡáȘ�΀_kͻҾɀǅы˲ CDPA

̽ 97AɷӀ2)ҝϴɊ͌˕�ʆ̸͢_˓т΀Ζ�˲΀�pùĒ_Υ�ʆҾʑ
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ĆǆĎº̑¤чLȍǡ�ʆý¼Č�ʆ̿RɀҖˋÍȿӀ3)͌˕�ʆ̸͢˓

т΀Ζ�˲΀_�ʆεˋ�͟˳μĒ_лͥɡáǶiǯӀ4)μĒҝƁÏ˲½

ɡáǶˋ_�ʆʪàɠw҅_ϢϵMǆ 2013ƣ FAPLLParamount1LParamount2L

Popcorn	TimeLxý 2017ƣ FAPL̿ǂͱ̌ҧɵz_¶rĆυҾxSɱ̤̀Ò

w_ĭPτz¬ˏƖ͟ǯˋΞ1Ҵ̿ʥѾʟkɎďĎлͥɡáȘ�΀ɱ̀ż

Ѭ̸̤͢Òw_0kʼÔҾʑˋ EMIɵˋΞ1ѹÒGMѠP�ʆ̸͢ÒƪǶ

�Å¾Ȉɿǘ_ѠτЁ˦M	

ѿɱ̤̀Òw_ĭPÕȘτzMҾΞ1Ҵ̿ʥѾɁǶɠɵzȲŽʙ�

ùÔ͏µ̤Òwɱ̀_ͿѡMǆ ParamountɵʥѾ_ǡυĆ̖ҾʥѾɁʟk

ɱ̤̀Òw_ÕҾ�ҝƇμĒL͌˕�ʆ̸͢˓т΀L�˲΀̿ɀҖ_Ï̅

ˋκƢ_ȼћҾåĐμĒL͌˕�ʆ̸͢˓т΀Ζ�˲΀_҉̨ʆL�pЇ

Ȼ�ϹxýύϯΓ˳L͢Й�˲΀�˲̸͢˥ĀΥ�¶r_ʆÏLμĒĿε

̤ÒwǶ΂Ѕ_ǯɧLżѬ̸͢ɀʥ_ы˻ǘΖɠȴǘ…̿̿ҖĎ_xћMɁ

ùĒ_Υ�ʆÄҰɁ½tʆÏǱÏ̅ɏҾʥѾɀǅ�ùĒ_ΆϮɱ̀τʞμ

ĒżѬ̸͢_̤ÒwM	

ǆ Newzbin2LDramaticoLEMIL2013ƣ FAPLLParamount1LParamount2L

xý Popcorn	Time̿ɵ̎�ҾΞ1Ҵ̿ʥѾǶɱ̀_̤Òw̄6Ɂτʞлͥ

ɡáȘ�΀żѬ¾�ʆ˽Ǩ_̸͢Ǳ͢ЙƢćҾгфƁ IP�8˯Δ URL�8

_Ѻ͛ҾчÑѺʏ�˲΀л͚�ʆ̸͢_̊̃Mˏ΁Ҿ҇ΥεàοʹɑýҾ

�ʆʪàд˄КΎ͢Қˉψ_ĽǤҾ̋ȒгфZʬ�ɡ)л͚�ʆ¶rҾΞ

1Ҵ̿ʥѾ.ǭʑ̩̿ǾнƍҾɁ 2017ƣ FAPLɵYUÂѽɁƁ˝k̸͢_

żѬҾČǡ�ùĒ_ϮʞĎμĒɱ̀żѬZʬ�ɡ)_̤ÒwMѿʑ_MҾ

ʥѾКΎфṳ́ÒwɁɏѳΖɿ̃S_ͼǦҾ�̤Òw¥ɁЏeɤѳùĒ˩

CʙЏƽ˘wʤЦȣɏ̀˰ȴÚӀVùĒɠͻáʘēə“�ɡ)ËλҾ�μ

Ē͊ʼżѬʰý�ʆ_�ɡ)ӀǇˋё´ùĒˇʆҾʥѾτʞùĒҝдми

̖˻мҞkāżѬ_�ɡ)Ș�΀ҾȘ�½Ζ½tā̤Òwƽҙ_̸̌͢˻

_ȵˆʂɞMɧɵ_ЦϻҾǡͻʳъҾΔɁɥ�ɎďǯˋиɵʼÔҾsɠƿ

ɥ�ɵz_ʄұM	 	



	

127	

	

�˅ʩ�

˅ʩɁ 2015ƣиф 2015ƣΥ�ʆ�ʐʥɵҾ“HΥ�ʆʥ̽ 115AɷҾ

�˅ʩ΅ѕʥѾǅ�Υ�ʆp_ϮʞҾɱ̀τʞ¤ХɡáȘ�΀ȐĀċ˫ʒ

ҲżѬGMwɂǱƠÝ�pΥ�ʆ_͢ M̸ȉΥ�ʆʥ̽ 115Aɷ̽ 1қ_φ

kҾʥѾɁ̀ƙżѬGM�ʆ̸͢_̤ÒwÕҾRPÕȘτzҝ±ǅÑʿЖM

½PҾ¤ХɡáȘ�΀ҝȘ�л͚GM̸͢_ɡáӀ½gҾϟ̸͢ҝ�pǱ

ƠÝtp�pΥ�ʆӀ½RҾϟ̸͢ҝx�ʆǱƠÝtp�ʆ�ˋ˓тɝ\

τ_̊̃Mѿʑ_MҾϟɷ̽ 5қĄτʞʥѾɁʟkɱ̤̀ÒwÕҾҝŽ͢

̸_ǟṷ̈́ƪL͢ ̸ā½t1ŲżѬ_͍ѧLżѬ̸͢_ċlǘΖĆɜvǘK

̿̿fw͏µͿѡҾ͠ċxÍȿɎďɱ̤̀ÒwMɧɷ_“H]ā 2014ƣ˅

ʩūɀǶ̀ƙNͥSΥ�ʆ�ʆϑϯ̰OѷɁ�ʐΥ�ʆʥƳнGM�ʆ͢

̸żǶʂÒ_°ϸǶĢ̀MǆͥSΥ�ʆ�ʆϑϯ̰_¶rxωҾ˅ʩΥ�

ʆʥ̽115Aɷ_̷ʥҩˏāÑʍ̇Їϐ̢ɞȈw̽8ɷ̽3қxýΞ1CDPA

̽ 97AɷUƃ_ƽҙM	

2016ƣRoadshowΖFoxtelɵˋ˅ʩʥѾǭ˲Υ�ʆʥ̽115Aɷ_ҭ�Ҿ

ƁɁɎďɱ̤̀ÒwҾ˅ ʩʥѾҭ±ȉΥ�ʆʥ̽ 115Aɷ̽ 1қ_RPÕȘ

τzнεʄχҾ.μĒɁ̤Òw˴Ϯ˻TȘ��˲΀л͚GMҔʥ̸͢_ɡ

áҾǇɧɵ͌˕̸̄͢ɠ�pǱ�ǯ�˲΀�pùĒΥ�ʆ_fwҾVǆ͌

˕̸͢S҇αĆυҔʥƽ˘л͚Ć̖Ҿ̸͢d6_\τ̝̊̃w6Ɂ�ʆǱ

�ǯ�ʆM½ʈҾʥѾǇƇ̽ 115Aɷ̽ 5қǶφk_fқ͠ċʄχҾ̀˩͌

˕̸͢Ɋ̝Һä�ʆʪàҾºˏVɊҩ7ǓχùĒ_Υ�ʆҾəɠ˯΀Ҿї

Ç͌˕̸͢˯ΔɁ½t1ŲƖɠьāżѬ_͍ѧҾпČǡùĒϮʞҾĎμĒ

ɱ̤̀ÒwMΔɁżѬ_ɀʥҾʥѾƷϬμĒǶȐȖɂǭċ˫ҾΔɁɀʥˋ

żѬ DNSLIPǱ URL�8ҾǱȐ˲½tɜvɀʥҾÔ�μĒɠƸǘʟk_̴

ѳMɝǂҾ.̤ÒwϪeμĒ΀ˋïÚͻáҾȳʥѾϢˋμĒ.эgʥѾ̤

Òw΁uÅ_ǯɧǭ˳ùĒϿȩM˅ʩ΅ѕʥѾǂͱɁ 2017ƣǶʟk_

UniversalɵҾɱ̤̀Òw_Íȿ?ɧS�ǈ RoadshowΖ Foxtelɵ_ʀƲM	
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�“Üļ�

“ÜļΥ�ʆʥɁ 2014ƣ�ʐɏҾŽż͢ʂÒʹµ̽ 193DDAɷ¶ҾЊ

e“ÜļҴ̿ʥѾĖw NSPżѬǟǘѠP_�ʆ̸͢_ʆÚMʥѾɁɱ̤̀

Òw_ÕҾҝʄχgPÕȘτzҾҭ±ҾNSPǶȘ�_ɡáҝɛ͟Ǳ˩6ʐ

μ˲ɁdĀw҅�pǱƠÝtp�p˝kΥ�_̸͢Ӏ½ʈҾμȓ�ʆ_͢

̸ҝǟǘѠPMΖ½t1ŲUČ΀Ҿ“ÜļƷϬǶżѬ�ʆ̸͢ǎҝƏɁNǟ

ǘѠPO΀Ҿ΁ɎďˋǟǘѠP�ʆ̸͢Ҿҝ�̽ 193DDAɷ̽ 2қÇƇ�

Î¾ҳfw͠ċÍȿ_Ҿ�Ś̸͢\τ̊̃Ɏď6Ɂ�ʆǱ�ǯ�ʆӁ̸͢

SɎďȘ�Ǳʹȱ̊ѧL͔ƳǱÇҧ̿�ʆǱ�ǯ�ʆ̈́цӁ̸͢͟˓΀Ɏ

ďǓχΥ�ʆӁ͌˕̸͢ɎďɛɁ½t1ŲāÑżѬӁл͚�ʆ̸͢_ʬ

ѡ…̿̿MPɇʟkɱ̤̀ÒwҾʥѾ�̽ 193DDCɷφkҾǭȘ�μĒN®

_̸̤͢ÒɀʥҾV?Ɂ̸͢UÂ¾ѠPǟǘ…̿̿ċ˫f˳ȢѦƖɱ̀_̤

ÒwM2016ƣ Solarmovie.phɵ_ÍʟҾĆϱ“ÜļҴ̿ʥѾ̊ÕƇΥ�ʆʥ

̽ 193DDAɷ̿φkɁwáSҭʈVĞP_ǭ˲ΖwЛM	 	
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ЄL� PҁʥΖΞ͹ʥʙР	

	 	 	 	 	 	 	 	 -Àϯʍ̇ȈwΖʍ̇ʥѾÍʟƁ̌ѷʥÒ_ƽ
ҙ	

W˵ʥҳ͌¤͞SÇˋPҁʥΖΞ͹ʥgPҳ͌Ҿ΁ɧ̙̳Ϗ˹Ƕr͗

_1ŲYҾǋ1Ζʥ1PΙʔҧˋPҁʥ͌1ŲҾ΁Ξ1L˅ʩΖ“ÜļÔ

ƏɁΞ͹ʥҳ͌1ŲMҋϨŚʑҾÕțj1ɁGMѠP�ʆ̸͢ѹÒ̌ѷÒ

ƪSs¾ɠ¼и_αMΔƄɁ�ɥΎҎʍ̇ÕҾΞ1ΖǋLʥg1ČƏɁʍ

̇ɞĚ1Ҿ¶1ʥɊҩāÑʍ̇̌ѷȈw_ƽҙM	

ʍ̇ѷɁGMѠP�ʆ̸͢ѹÒ_ΗȖҾ\τφkɁ 2001ƣЇϐ̢ɞȈ

w̽ 8ɷ̽ 3қҾτʞĊɞĚ1Ɂ̽RpÏ˲͢ЙYr΀ǶȘ�_ɡá�p

Υ�ʆǱΥ�њȒʆɏҾ̝�Υ�ʆÏpǅx͢ЙYr΀ˋƁϽΓʥѾĀǅ

̤ÒwMНˋʍ̇ɞĚ1_ǋLʥLΞR1Ɂ̷ʥɀҖ̄̌˻̭ƪ7ҙǭЇ

ϐ̢ɞȈw̽ 8ɷ̽ 3қҾɁ½¶1ʥYˋҧ�_φkM½YҾʥ1ΖΞ1

�Ž̌ѷφ͆ʹɁɓǧЀ˱ʥ¿Ҿʥ1 CPI̽ L.	336-2ɷφkҾŚɭͥSº̑

¤Х¶r_Υ�ʆǱΥ�њȒʆāÑ�pҾPxʥѾǅ�Υ�ʆÏpLʆÏ

�Ϲ4ҳǱ½tʥk¾Ϯʞʆ_p_ϮʞҾĖwǶɠĆ΍кǯ�ʆǝƺ΀Ȑ

Āы˻ȖɂҞѹǱ͘ʏϟǝƺӀ΁Ξ1ÔɁ CDPA̽ 97Aɷ̽ 1қɊȺҾΝ

ɡáȘ�΀w̖҅ǜtpÏ˲½ǶȘ�_ɡá�ptp_Υ�ʆɏҾҴ̿ʥ

ѾɠʆÚƁϟɡáȘ�΀ɱ̤̀ʏ�ʆʪàǱżѬ�ʆ̸͢_̤ÒwMΖʥL

Ξg1UČ΀Ҿǋ1�Ž̌ѷʼÔφkɁҒ�šҳʥYҾ2017ƣ“H�_ǋ

1Ғ�šҳʥ̽ 7ɷ̽ 4қφkҾҒ�šҳɡáΝьÏ˲p˲Ɂ�ptpɓ

ǧЀ˱ʆҾVʆÏpˍ½t͡ϹʆÏ_Ć΍ǘɏҾʆÏpǅτʞɡáȘ�΀

Ѻ͛�˲ЇϐҾxё´ʆÏѠςāÑ�pM�

˅ʩΖ“ÜļҋҔʍ̇ɞĚҾˏ.g1̄ƏɁxΞ1ˋҭ_PΞ1ï_

ǯĚҾ̷ʥȲ́_ƺǯƝxΞ1ҮҭɎ̔ҾƇGMѠP�ʆ̸͢ѹÒɀҖҾ

ČʁxΞ1ýʍ̇_͟ұˋ�ѭҾɁ½Υ�ʆʥYHÜѺʏGM�ʆ̸͢_
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ʉ̗ ˷ǫ�Z̉åɇʲƢ«omɕMơu

�˫ɂoƸɇ̀�ćŘʥʆKÃɛC̕ E

ơɫhƸǎȯ �� ưK 
 ɠ �� ưK � ɽ

ā̕cƍ;Ǫ�ZɆʝƸ ÃɛK˚îo

ąɫhƸɇȪ<Kŉ0̕£˺ɛơƁǶ:�

A9ɸ˫ɂKɇȪ̕Ľ̃ÉƖȮÇ^Cɻ_̕

ôʰȃK̖̓ � Ľ̔̃ƕHɪǇÜȲʶ°æ

ìKɫhƸoąɇȪ̗̓ 	 ɫ̔hƸoąŉ

ȳ˚î̗̓ 
 ɫ̔hƸWǪ�ZɆʝƸ K

ÃɛC:�

Ø9 řȤɫhƸW;Ǫ�ZɆʝƸ KÃɛC

̙̕pdƸ WS�n?ɤKƂäʽ6Ɇ

ʝ�Ƹ ̕ ­ÍȎjĒoƸWoʭ�PÏ

ʌ9ǇPʌʉ̕ʘǉɇȪřơWŘɅǭɕ

g』oą̕ ŘˀȔʥʆ�ûƢ«omɕo

ąɫhƸKȏ˩ŉP̕ j�ȡ』ŘjZW

Ǫǎ˄�ʑǖơoƸK�ćŘȏ˩ʥʆ

ȰnƎ:�ƍƸ WǪǎh¿Bʺǎ4ɳ

ª̗Ř˷ơh¿Bʺǎ4ɳª̕cƹɏ`

gUƁ̕ôǨ;ɫhƸWǪ�ZɆʝƸ 



	

137	

	

KÃɛC<:�

S9 ȯQ́ƒʄ̕˫ɂɇȪKçɳ̕˼Ǿɫh

ƸW^˃ɉƢ«omɕǨɸÏ̕ ¿7ǎ『

ɹ�5ǨK:g』NƸ WȎjɻǉ˃

ɉƢ«omɕ˫ɂǱāɇȪKÃɛ̕ː

�˃ɉƢ«omɕʡvˉ˚Kʣ`:�

�9 ȯÁ̕ ˜ǚƦ́ɓ«DÀɫhƸǎȯ�

ȬK?ɇʲƢ«omɕ�ʣPǾȏ˩ɽ

āK1˿:�

�

ȯ ��ưKQ̓ɹ�SČ˗KŉP̔�

� � � � ǎ『K�Ǌ̕Sɔ˛˫ɂnƎKƤ

2ÃɛCɢǅl¸£̕SČ˗?�ŉ

ǳ̕ĕSǐLC�Ṕ̖�

�� ɫhƸoą�ćµƆ̎ɇȪKǅl:� �

	� ˃ɉƢ«omɕçɳ˫ɂnƎKŞ

ɴÃɳC:�


� ˃ɉƢ«omɕçɳ˫ɂnƎKʤ

ǽʡvŉ0:�

�� Ü�ìÅǎ9ɳſƷ˩ƕÌ˝ĒȏÉ

ɇȪVh¿˫ɂnƎ:�

�� IɻȍȈƕÌǨ8PŘq˄ɫhƸ

oą:�


� ƕÌomoąŘq˄oąɫhƸK

ƌǎ9dēŘȽĭ:�

�� çɳ˫ɂnƎĒȏ˩ǼƲ9˃ ɉƢ«

?9ƦưƊë:�

Q9˫ɂɇȪƌĬIɻÃ�Ǩ ��� ˫ɂ9��

˫ɂɢ ��� ˫ɂAȣ̕�˫ɂȢĨɢʤ

ǽãơDÉ̕ ƀƍưƈH�ɣǎ『�ǊƖ

IɻSɔ˛KŉP̕ Ǿǎ『nuƯČ˗Ǌ

ā˃ɉƢ«omɕƕÌSh¿˫ɂn

Ǝ̕^¼h¿gȣ˫ɂnƎ:�

A9�Ǿƍ˫ɂnƎ1˿Ǻ˞̕ƀŉȳƕÌ˚

î̕S^ɇȪƆ̎oƸŉȳɖā̕˽^u

�Ƹ WK ȉǨɶ˛ƵǞ̕ GSɔ˛�

˾Ɔ̎K1˿̕Ǿǎ『nuƯČ˗:�

��� ĻÜǎ『?ƌ˾ɔ˛˫ɂnƎÃɛǏ¼

Çǎʥʆ̕ɖơˉĨ˫ɂơoąʥʆjʂ

ɟǾKȅR̗Á?ƌ˾£Ǩː�^Çǎm

ʝ˽ǎKŉ0̕Úǀ̕ƍ �-*"#0#* �ǊH

ɷȚ̕ʑƯKɇȪH� ��KʥʆǨÇ

ǎ̕ƀĘƍ7Ǩ˫ɂKɇȪ:�

�	� ǎÜǎ『ƍ�**-01/#�+',% �ǊHɷȚ̕ȸ
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omɕ¼�jǽɕ9̂ ¼ʑêìɇȪ

KřơWŘɅǭɕÃɛ˂UK1˿:�

�

�

ǮɇȪĤL�˔ŘɠĔ?²Kǒªoą

ɫhƸ̕ƀĘƍ7Ǩ˫ɂKɇȪ:�

�
� ɨÜǎ『ƍ�#46 ',	 �ǊHɷȚ̕ ǎĀ˺

ƍʑɇȪđ7`gDÀɫhƸrʝKÇ

ǎ1ǰ̕Úǀ̕Ęƍ7Ǩ˫ɂKɇȪ:�

�

ȯ �� ưKA̓r�ȢĥKvrʤǽ」

¢̔�

� � � � ǎ『nƙŒʢǼƯ_Čǹǎȯ 		

ưȯ 
 ́Ðɘʘ˫ɂHɪǇÜȲʶ°æ

ì˚îoąɫhƸɇȪKWomvr

Ɩ̕S^çɳ˫ɂɇȪnƎř˼Kʤǽ

ǨB」:�

�

?9ƦưƊë:�

Q9çɳ˫ɂɇȪnƎ̕G˽˩˥�ɇȪ̕Â

ƕ˫șƦÜ ǽWjʂoąɫhƸK�

ćŘʥʆ̕Řë§�jʂKÛ˺ĨɖĚ̕

Ēƍ˃ɉƢ«omɕɖʃ̕ ƞIɻKŲï

Ǩh¿˫ɂnƎKɦʤ:Ǩː�^Ɔuɇ

ȪKʢǼ�yhǨʊāvrKɶ˛Ƶ

Ǟ̕ƀǱ�ƒƈɽā:�

�

ȯ ��ưKØ̓ʤǽʡvɢ�˘̔�

� � � � ˃ɉƢ«omɕ̕Dʡvʌʉřǻ

Kʤǽ:�

� � � � ˃ɉƢ«omɕSʡvçɳɇȪ˫

ɂnƎřǻKʤǽ̕ʤǽˉ˞ɕ̕7ʘ

ǉǎ『ǨˌȃK�˘:�

�

?9ƦưƊë:�

Q9˫ɂɇȪřǻKʤǽÃ�ǨQ˔�̖ ʌʉ

ȢĥřǻKʤǽ̗ çɳ˫ɂɇȪnƎřǻ

Kʤǽ:�

A9ƍǇPʌʉȢĥH̕¸ǾƃʌK?ƌʡv

ʌʉȢĥřǻKʤǽ̕ cǾƍ˃ɉƢ«o

mɕG˽oƸɳǨW̕ ɖpèƍíƌ ȉ

 ɶC̕j�ʡv˫ɂɇȪKʣ̕UǨǇ

PʌʉȢĥKɸÏ̕ ɢ?ɤǇPʌʉȢĥ

HKɸÏYǫơ�̕ƀºɔ 	��� ĢƊt

ƿKĻÜ˻sø̎ǎ 	� ȯ � ưȯ � ́̕

ƍȯ?́ƒʄ̕DʙƕÌƃʌ̕˃ɉƢ«

omɕDʡvʌʉȢĥřǻKʤǽ:�
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Ø9ȯQ́ɽā̕çɳ˫ɂnƎřǻKʤǽ̕

Ǿ˃ɉƢ«omɕʡv̕càʤǽˉ˞

Ɩ̕7ʘɘʘǎ『Ǩˌȃ˗ɹ:�

�
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「_?̖ĻÜ˻sø̎ǎ̓�#*#+#"'#,%#0#16� �

	���̔�

7� �� ?ɤ¸£Cɽā �**%#+#',#��/2,"0816#�

(1) Ƣ«omɕĒƍɟęomKʥʆ̕Sn?ɤǎɽʡvʣ`:	

(2) ȯ 8ưɠȯ 10ưKƢ«omĒƍ�ř�ʵŘ�ûKʥʆ̕DʡȌk	

ŘČƫKɓ«:	

(3) nȯ 8ưɠȯ 10ưɽāǪ̃ʡʣKƢ«omƲɕ̕�nw?ɤǎɽ

èƍǎ『ŘɳſÐ]řSʡKȡ』ʥʆŘ˫ɂjǽʥʆKɓ«̕D

À1˿:˻sǎȯ 88ưKˀʆȠĉSÀrʝ:	

(4) ˻sø̎Ƣ«ˍ ǽWǽƍoąZWKƙŒʢǼƸ̕EƸ WǪ�

ZɆʝƸ KÃɛCƖ̕Ƹ W7ɻǉȯ 8ưȯ 3́KƢ«omɕ

˫ɂjǽʥʆ̕^ː�Ƹ oąK˚ɺȇǻ:˫ɂnƎĽ̃�ơƤ

2ÃɛCɢȮÇǅl¸£:』nȯ 8ưȯ 1́ȯ 3ǄKɽāì̕D

7ËƢ«omɕʘǉ�ˑǨoʭGçɳȯ 1ǄʘǉƸřǻKʌʉ¤

ɢʌʉìKʤǽ:	

7� �� �ʵʥʆ�

(1) Ƣ«omɕĒƍZWomKʥʆ̕ɋpʼˉ�ˀʆɇ�ʵʥʆŘo

m¿7ʥʆȲˊ̕ñȮÇC�ɻ_ɕ̕Dʡʣ`̖	

1. ƥIªqjʑ�ʵ̗	

2. ƥˏtʥʆ�ʵKjzɕ̗E	
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3. ƥˏ¿Řƛªř�ʵKʥʆ:	

Ƣ«omɕǪ̃ʡʣɕ̕D7Ú ǽWKDǎɳǨɖˍʘǉŲąʦ

�9g』oąŘDǨoąɳǨ̗ĒƍoʘGçɳʘǉƸřǻKřơ

ʤǽ̕VÉ:ɧƢ«omƲɕLÞɢ�Ƣ«jǽɕ�É8Pˋǎɳ

Ǩ̕Dˌǽȯ 1Ǆɢȯ 2Ǆɽā:	

(2) ɟªKƚƖCHɎ�ûʑʥʆñ�Ǩçɳɇʲ�ʵřǻ̕E�ûʑ

ʥʆKƖ˧ƥˆʮˀğřĽɻKƖ˧̕£V­Íƍȯ 1́K�ʵʥ

ʆɢom˃ɉɠʑʥʆ:	

(3) ȯ 1́ɢȯ 2́ɽāVˌǽƍȯ 1́KƢ«omɕ̕�Ē ǽWo

mǪɉ°æɇʲKɇʲ˃ɉ:	

(4) ȯ 8ưȯ 3́KƢ«omɕDÚɳſÐ]ɖʡvC�ɓ«̖	

1. ƍom˃ɉ¤	 	

	 	 	 a̔ɬ˶ɢ�û̓Ȇˠ̔ ǽWKuʥ̗Ř	

	 	 	 b̔ɻǉʵ�ĉȗ̗Ř	

2. ǈJC|ƾomƢ«:	

èƍɟ̈Ch¿Ȗʒ ǽWʳ�9ɻǉʵ�ĉȗKnƎŘ�ZnƎ

ɕ̕DÀ1˿:	

7� �� èƍ§ˁ�ʵȍȈKHɎC�ûʥʆ�

Ƣ«omɕS ǽɕKɻǉ�ʵʥʆ̕Ēƍ�Ǩ�ʵʑʥʆKȍȈ̕ř

ǨKɟª9ơ」Ɩ˧KHɎC�û̕ñȮÇC�ɻ_̕¶Dʡʣ`̖	

1. ƥʞƛʥʆ̗	

2. ǐLjʂʥʆKư_̗	

3. Ēƍ�ûƍjǽˀǽÔƲƵǞKʥʆ̕ǐL�ƛƊʥʆKɽā̗	
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4. ƥ1˿ ǽȟŞɬ˶�ûƍjǽˀǽÔƲƵǞKʥʆ̗E	

5. ƍȔGʥʆà�¸ô�ûɱˍȡ』9˫ɂjʂŘɅǎ『9ɳſƷ˩

Ðȡ』9˫ɂƖ̕ȩ¶ȡ』Ř˫ɂʑʥʆ:	

ȯ 8ưȯ 1́ȯ 2ǄɽāǞǽK:	

7� ��� �ûʥʆ�

Ƣ«omɕĒƍǨ ǽɕř�ûKZWʥʆ̕ñȮÇC�ɻ_̕Dʡʣ

`̖	

1. DȔGoƸɳǨŘ�ʥʆ̕ EDȔGɢŲąʦ�ʘǉƸơ˩KPċ̗

Ř	

2. ƍȔG5ȩ¶ȡ』Ř˫ɂʑʥʆ:	

ñ ǽɕ˴ĘƍƢ«omɕŘÀ�Ȍȓɕ̕Dˌǽ¤Ǆɽā:	

「_Q̖	��� ĢƇdɅäsļǎ]̓����̔�

7� ��
������

;ÅǎƷ˩nɈŃČǹȢĥŘɈŃÖƌȢĥ̕7]ȯ 2ƼKW̕ŘĽɻ

ŉ0C]ȯ 1ƼKW̕h¿řơˌȃnƎ^̄˪ŘȿƾǾɉB�Ȓˀʆř˂

UKŲą:<	 	
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「_A̖ǎÜƙŒʢǼƸǎ�̓���̔�

7� ��


�	�

ɧɉB�Ȓ�ʵ�ćơoąɫhƸŘɫh˖jƸKŉ0̕îČǎ『

̓Tribunal	de	grande	instance̔7nɫhƸ W9�ɎŝW9ȯ L.321-1	ưɽ

āKƸ �˘³Ɵ9Řȯ L.331-1ưɽāKƸ rʝß̎Ȉʘǉ̕ŘĽɻƖ^

ɈŃȢĥƌĬ̕Ð`gÃɛqUǀȣŉǍȏ˩KW̕h¿řơˌȃnƎ^̄

˪Řȿƾǀ́oąɫhƸ¼˖jƸKŉ0:	

「_Ø̖ɨÜɫhƸ9ʊʅɢĐ ǎ̓����̔�

7� ���� ËƢ«omɕƬȇKȝ¢]̓�,(2,!1'-,0� �%�',01�

0#/3'!#�./-3'"#/0̔�

(1) ɧƢ«omɕċ˲ȔGZW ǽ�řomKƢ«oąɫhƸƖ̏̕

Ȱǎ『̓àɮƮɰǨƞ̏ǇPǎ『̔ơƸ¦ĒʑƢ«omɕƬȇȝ

¢]:	

(2) ǨèƍƦưKȍȈȖāƢ«omɕċ˲ȔGoƸǒª̕ǎ『S˚ɾ

řơɢ�Ǳāŉǳơ˩KřơPċ̕ESɔR­b^CKřơŉ

0̖	

̓a̔� Ƣ«omɕƕÌz¡ƭw 2002Ģ˻ùÔ«̓ƽȊd]̔ư

lȯ 6ưȯ 1́ȯ cƼɽājW¿7˃ɃKƌǎřÿUKˀȔ̗	

̓b̔� ˀȔHSÍơ̖	

̓i̔ĈʻˀȔWKÿƆõÊɢáâ̗	

̓ii̔ȸǮoƸKȾȳʥʆ:	
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(3) Ʀư;Ƣ«omɕ<KāɓpǾ 2002Ģ˻ùÔ«̓ƽȊd]̔ưl

ȯ 2ưřʨO:	

「_S̖ ɨÜƇdɅäǎ̓ �'%'1�*��!-,-+5��!1�	��� �̔

7 � ��� ¢ā˩ƍ˪ƾ˃Ɂɇʲdâȝ¢]ɽāKƸ¦

̓�-4#/�1-�+�)#�./-3'0'-,�� -21�',(2,!1'-,0�./#3#,1',%��!!#00�1-�

*-!�1'-,0�-,�1&#�',1#/,#1̔�

(1) �˨îɝ7¢āǎɽjǎ『ơËƢ«omɕȇěĎˢȝ¢]KƸ¦̕

ÐƢ«omɕ˪ƾ�řomKƢ«ɸǽƍ˃Ɂɠˉ¹Ěǫ9ȍ¤ƿ

àŘƥkÃɛoąɫhƸKɇʲdɑ:	

(2) ;Ďˢȝ¢]<pdɻǉƢ«omɕ˪ƾ�Ƣ«ɸǽƍ˃ɁǱāɇ

ʲdɑKȝ¢]:	

(3) �˨îɝD7¢ā^Bǎɽ̕』˽ǟʰ^Cư_̖	

̓a̔� oąɫhƸKɇʲjǽɳǨ̃ĒɅǭɕŘǕʤɕ˂UD 

K1˿̕	

̓b̔� ¢āǎɽpʁǊʑD 1˿Kˌȃƌǎ̕E	

̓c̔� ¢āǎɽƥŲ¼ÜĆþ�Řǲɐ}˪:	

(4) ǎɽ̃ɽāǎ『D7Ƭȇȝ¢]̕』˽ɇʲdɑǟʰ^Cư_̖	

̓a̔� 8ɇʲdɑ�ȒÃǵ7ȏȃƇ˛(ˉ¹Ěǫ9ȍ¤ƿàŘƥ

kÃɛ)oąɫhƸKȼƧ̕	

̓b̔� ƍɇʲdɑomȏȃƇ˛(ˉ¹Ěǫ9ȍ¤ƿàŘƥkÃɛ)

oąɫhƸKȼƧ̕Ř	
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̓c̔� ɇʲdɑˉ¹Ěǫ9ȍ¤ƿàŘƥkÃɛɸǽƍĠ¨˃Ɂɠ

̓a̔Ř̓b̔KɇȪ:	

(5) ǨȖʒȝ¢]ƕÌƬȇ̕ǎɽ̃ɽāǎ『̃ď^CṔȺ�ɔ˛̖	

̓a̔� `gʛw̋ȚƢ«omɕŘ�ZɇʲdɑɅǭɕĒ�ÇƮ

ȼƧh¿˪�ɫhƸoƸKnƎ̕	

̓b̔� `gʛw̋ȚƢ«omɕŘ�ZɇʲdɑɅǭɕĒ�ÇƮ

ȼƧh¿q˄Çǎ˃ɁKnƎ̕	

̓c̔� `gǷÜſħîɝK˰ʺ̕	

̓d̔� ƕÌȝ¢]Ē`gWÇǎ ȉǼǻDUǅlK1˿̕E	

̓e̔� ʃʙɟǾK˚ɻC:	

(6) ǎɽ̃ɽāǎ『D7Ƭȇȝ¢]̕』˽ȝ¢]KˀȔĚnǎāƮĬ

ɢƌǎË^CKWƬȇ̖	

(1) Ƣ«omɕ̕ɢ	

(2) ɇʲdɑɅǭɕ:	

̓(7)-(13)ȁ̔	

7� ��� ÔʜɢÜƟʍƬ̓ �-,02*1�1'-,��,"���/*'�+#,1�/5�0!/21',5 �̔

(1) �˨îɝƍ¢āȯ 17ưKǎɽ¤̃̕9ʏ̖	

̓a̔� ƞ̏ǇPǎ『『ɢ¯Ŏǯɰ̍ĞîǎĀ̕	

̓b̔� �˨îɝʒǨďÀʑǎɽ1˿KW̓Ř�\ɷW̔̕ 	

̓c̔� �Z�˨îɝʒǨˌÇKW:	

̓(2)-(6)ȁ̔	
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「_�̖ǤǑɫhƸǎ�

7� ����� ĒŠom˃ɁɠǤǑêìɇȪK�ʵƢ«omɕ

Kȝ¢]̓ �,(2,!1'-,0� �%�',01� !�//'�%#� 0#/3'!#� ./-3'"#/0�

./-3'"',%��!!#00�1-�-,*',#�*-!�1'-,0�-210'"#��201/�*'�̔�

(1) ǤǑɗ˓ǎ『7nɫhƸWKǿʘ̕ƍȮÇ^Cư_K¤oC̕Ƭ

ȇȯ(2)́Kȝ¢]̖	

̓a̔� �ʵƢ«omɕ̃om˃ɁêìɇȪKƢ«̗E	

̓b̔� ʑɇȪ̃oąŘĠ¨ZWoąɫhƸ̗E	

̓c̔� ʑɇȪƞIɻȈȍȈpoƸŘĠ¨ZWoąɫhƸ̓ Ǫʙƕ

Ìƍêì :̔	

(2) řƬȇKȝ¢]pɻǉ�ʵƢ«omɕh¿ÇǹnƎ˩˥ɇʲjǽ

ɕĒƍoƸɇȪK˃Ɂ:	

(3) ȯ(1)́ȝ¢]KȃPWǨ̖	

̓a̔� ɫhƸ W̗ɢ	

̓b̔� �ʵƢ«omɕ̗ɢ	

̓c̔� ɇȪǭˇɕ̕ I�ƍʑǭˇɕǿʘº§hǨȝ¢]ǿʘȢĥ

KȃPWƖƌĘK:	

(4) ɫhƸ W̃ˀȔ̖	

̓a̔� �ʵƢ«omɕ̗ɢ 

̓b̔� ɇȪǭˇɕ̕ �ĚnɫhƸǎȯ 115Aưȯ(1)́ǿʘƬȇĎ

ˢɇȪKȝ¢]:Iɧǎ『ȖsɫhƸWĚȋȏȃ©¦·Ǫǎ
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ȖʒɇȪǭˇɕKʳ�Řřà̕ŘǪǎˀȔʑǭˇɕƖ̕7j

ɫhƸ W�OËɇȪǭˇɕĈȇˀȔ:	

(5) ǎ『ǊāƬȇȝ¢]Ɩ̕7ď^CṔȺ�ɔ˛̖	

̓�̔� �ƋÉưȯ �́ȯ̓!̔Ƽ̕oƸŘĠ¨ZWoƸKŋCȢ

Ĩ̗�

̓b̔� ƕÌɇȪ˝ĒoƸŘĠ¨oƸKʽ6̕omŘʊɑȍˠ9Ƚ

ĭŘ�̗̉� 	

̓c̔� ƕÌɇȪřơɕŘǭˇɕPğKɷǸǡɾɫhƸ̗	

̓d̔� ƕÌɇȪK˃ɁƝÚoąɫhƸɖˍÜìǎ『Ð]Ďˢ̗	

̓e̔� ƕÌɇȪKĎˢǨȃCƞˌĂKSĒƌĬ̗	

̓f̔� ÚǨĎˢɇȪɖĒ`gWŘƏɒř˂UK1˿̗	

̓g̔� ĎˢɇȪƕÌȮÇ�� ȉ̗	

̓h̔� ɫhƸ WƕÌˎýȯ���́ˀȔKȢĥ̗	

̓i̔� Ʀǎ�ZƂäƌǎ̗	

̓j̔� �Zǎ]ɽāKṔ̗	

̓k̔� �Zȏ˩Ṕ:	

(6) èƍǿʘȝ¢]KȍȈ̕ȯ �
�� ư˩ƍȯ̓$̔́KǱāoƸǒª

KƜ˾˰ʺʛw�Opǽ:	

(7) ǎ『7ĒèƍƦưřƬȇKȝ¢]̖	

̓�̔� 」¢Ƥ˧̗Ř�

̓b̔� Úǿʘɖr˟Řʞƛ:	
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(8) ȯ���́Kǿʘ̕7Ǿ^CKWǨK̖	

̓�̔� `gȯ�
�́řɽāKW̗Ř�

̓b̔� `g�Zǎ]řɽāKW:	

(9) 』˽�ʵƢ«omɕºɢȝ¢]Kǿʘ̕Ì£Dʡv`gÚǿʘȝ

¢]ȢĥřȇǻKȏ˩ʤǽ:	

「_@̖Ɗ§äɫhƸǎ�

7� ��
���� ĎˢŋC˚îoƸɇȪKÐ]̓�/"#/� 1-�"'0� *#�

�!!#00�1-�$*�%/�,1*5�',$/',%',%�-,*',#�*-!�1'-,̔�

(1) ǱāɫhKɫhƸWŘĐĘɸfƸWȝ¢ɇʲƢ«omɕKǿʘ̕

ɧƻj̏Ȱǎ『ǟʰ̖̃̕	

̓a̔� ɇʲƢ«omɕřomKƢ«ƝɅŘǸàƿɸǽƍû¿ċ

˲oąŘĠ¨ZWoąǱāɫhKɇȪ̗E	

̓b̔� ɸkɇȪ̃Ǩ;ŋC˚î<KoƸɇȪ:	

̏Ȱǎ『7ƍ̊¼ȯ 193DBưȯ 3ƼKɻ_5̕h�ɻǉɇʲƢ«

omɕh¿ˌȃnƎĎˢŋC˚îoƸɇȪKÐ]:	

(2) ǨȖāɇȪƕÌĘ¤́ȯ̓b̔ƼƝɅŘƿ˚îŋCáɸǽƍoąŘ

Ġ¨ZWoąǱāɫh̏̕Ȱǎ『SɔRE˚ɾ^CřơṔ̖	

̓a̔� ƕÌɇȪKIɻȍȈàƍoƸŘqUoƸ̗	

̓b̔� ƕÌɇȪBomŘɑžȍ 9ɣȽĭŘ�̉ȰoƸŘqUoƸ

KŚǄ̗	

̓c̔� ƕÌɇȪřơɕŘɅǭɕɷǸ�ƗˈľɾɫhƸKNĨ̗	
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̓d̔� ƕÌ�ZÜĆŘ°æKǎ『ƝÚɫhƸoƸɖÐ]Ďˢɇ

ȪK˃Ɂ̗	

̓e̔� ƕÌɇȪomjǽɕɽːɢɫhƸoƸȏ˩KĎˢɇȪƷ

¢Ř`gǎ『ȝ¢]KʔƒŘdĭ̗	

̓f̔� ˃ɁɇȪKǓ˛Ř̅Ƕ:	

(3) Ǩː�Ǯʜ̏̕Ȱǎ『DSÀ¤́ɽāSɔRṔK」¢̕7ď�

Zȏ˩KṔŘʛwȺ�ɔ˛:	
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「ˠ?̖ȯ?ƺȩǎīʜ(ʗƟƟ

ʜȹˠ	

Ʌä˔ƙŒʢǼė	

;êì˚îoƸɇȪKȕȥ<ȕȥʅȂƯ	

ȯ?ƺ(ʗƟƟʜʈˠ	

�

?9Ɩ˧̖107Ģ 6Ơ 15Ɛ̓S̔C± 14̖30	

Q9á̖̑ƙŒė@ƴƟʜĄ	

A9IĞ̖ǆǔÈɀ。9-TRƄf	 	 	 	ʈˠ̖§ȱǗ	

Ø9�ĞüɕĐĆ̖÷FƒƄf9ʋſʧƄf9	

ɭ˵ǘ4ĝ9ģȞò4ĝ9ǷAɯƄf	

S9ɚƘʔƒ	 	

	 	 	 	 iʇêìɇȪ˚îoƸKƂäȢĥ̕ɧȎjËoƸɳǨWʘǉ̕Ř
Ëʥʆû¿Ƣ«omɕʘǉ̓ take	down	and	noticeʣ`̔̕Ʌğ˾ɞ^CÕ̖̆

oƸɇȪûàƍêì̕ơċ˲BĒ�ʘǉKÛ˺̕^¼oƸƇ˛̒îƖ̕Ƹ

 WƍʘǉBơÛ˺:cñƩƕɻǉ˃ɉƢ«omɕ˫ɂ˃ɉƖ̕»Ɵǖ¼

^CÕ̖̆	

1. èƦƸ̓ʃʙɟǾ9ǭƲɟǾ̔	

2. ˫ɂKƁƩ9ʤǽȥȫñg	

	 	 	 	 2014ƽȊ�ǊŝʒÃ^ɻǉ˃ɉƢ«omɕh¿˫ɂnƎ̕c×Ʈ

^ȍȈǨēË̃̕Ǩ��ơƁKnƎ̕ñë§˃ɉKÛ˺Ĩ:àĻÜƌ˾̕
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ǎ『Ð ISPh¿˫ɂnƎƖ̕Sɔ˛̖WǇĒ ISPȲǹŞɴKƤ2ÃɛC9ƕ

ÌˉĨĎˢ̕^¼Ľ̃ƕƞ5ŚǄ:	

�9tǎʇʙʜ̆�

?9� ɇʲ˃ɉƢ«omɕ˽ȎjoƸW̕ǨʁǊêì˚îoƸɇȪ

Õ̆̕ƕ	ÌˌĂȎj^ɇʲ˃ɉƢ«omɕǨǇPɸÏ̕ɖj�ʡ

v˫ɂêì˚îoƸɇȪKʣ̘	

Q9� Ƹ WSËǎ『ŘɳſƷ˩o�ʌʉ̘̓ȍ¤ÆÜȈ�Ǌ̕í

^Ëǎ『̕ ^�ǊǨK̗ ǎÜʪ´Ươ�hËɳſƷ˩o�Kɽā̔	

A9� ƕÌ˼ɻàưƈHƒʄ˫ɂȈƌĬ̕ŘƕnuƯ�Ƌ̘	

Ø9� çɳ˫ɂɇȪKnƎ̕ƕÌĽ̃」êì˚îoƸɇȪ̘̓ʅȂ

ƯHřiʇKÆÜ�ǊŘɽȴ̕GǪǱ�ʇʙŘ�」¢àêìoƸ 	̔

S9� ƕÌ˼ɻƒʄ̕çɳĎɇnƎKʤǽ̕SǾʕʡv̘̓ʅȂƯ

HřiʇKÆÜɽȴGǪƒʄ̕˷ǫ�Ǌî˔�Ǿ ISPʡv̕cVơ

�ǊǾƸ Wʡvɕ̕	

�9� ƕÌ˼ºɔ 2017ĢƊtƿKĻÜ˻sø̎ǎ̕ƍǎưHƒʄ̕

ISPDÚ�ǊɖʡơoƸʣ`9ʦ�ʣ`̕MDʡvʌʉȢĥřǻK

ʤǽ̘	

@9� ISPȈʣ`èȘǨg̘ƕÌSƒƈʨO˃ɉƢ«omɕà?āư

_C̕ơ˫ɂêì˚îoƸɇȪKɓ«̘	

@9ĐĆüɕLɼ�

1. êìɇȪĎˢ˼Ǳ�ɽā̕ DɛñɩƯHřŹžɑƍː̌ǝưƼH̕

SÙǂǇPʌʉ:IǸɳǇPʌʉSñgɽȴ¡Ē ISPK�çɳ̘	

2. =˚î>oƸɇȪñgʒā̕SƛƒȖ̘	
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3. ȍ¤tǎīʜƈú ;̖Ēƍ ǽ�Ƣ« =̕ɖǻKêìoąɫhƸK

ɇȪ><̕ ƈú̂ĥS{ʖƆ:	

4. ;³¦ɓ«<Ǩüʔ¼ċ«BKǽʎ̕ȍ¤ǪǎɽƒƈƍưƈH̕

īʜDǽ:	

5. Sƒāzɱ�Řċ̎ǎBʘǉnw:	

Sʄā˃ɉƢ«omɕơgȣɓ«̕ǸɳǎɽǪ³¦ɓ«Kƈ

ƒ̕SżUƸ WĒ˃ɉƢ«omɕơ;hǨɓ«ʘǉƸ<̕ ɠƍơ

gȣɓ«̕UǾǎ『ʁ˙:̓ ʊɑ?̉bċ̎ɽāKưƈ̔	

ƦƯ;ʌʉƵȈ<Sƒƈ̕§Br�ȢĥāƚƖǳNzɱaK

Nƶ̓ȵ®r�ȢĥKɽā̕Ǳ�ɽāŘàČǹǎHɽā̔	

6. ƍȢĥǎB̕SȖʒƕˌǽǇPʌʉŘƙŒʢǼƸƯ_Čǹǎ̘	

7. oƸɳǨWɢ˃ɉƢ«omɕƕÌǨ�ÉoƸɳǨW̘	

8. ˃ɉƢ«omɕƕÌSĖoƸK�ćhˉǦ̘	

9. ʌʉʤǽ¼ĎɇʤǽǾgWʡv̘	

(1) ȢĥƦʳ̖	

ʌʉŘ˽ʌʉKʤǽ˃ɉƢ«omɕƕÌ˕�ʤ̘ñǕrǎ53ư9

şrHļ̕ʊơɹ�ʤ?˦ô�ɍ9ƚɍ9」̇KAȣƌƯ:̓ ʄ

āƍƙŒʢǼƸƯ_Čǹǎ̔	

(2) ċʩCɽā̖	

ñ�Åǎȯ 316ưK 2˸ƌĖ�ƮDɛ³ʜƖ̕ UǾǎ『ɹāK:	

10. ĎɇKƳUɻ_˼ƒȖ̕ñĻÜ:	

11. ˏtǇPʌʉȢĥKÛ˺̕ñƖƁƌ˾:	
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12. DǽʄāDʡoąʣ`̕ñɫhƸǎȯ 90ưK 5̗Dǽʄāg』o

ąʣ`̕ÚǨ˃ɉƢ«omɕƦkĖDƕɫhƸǎȯ 84ưřɽȴK

W:	

13. ĎɇĎˡ̘Ƹ WƕÌʡʦ�ʣ`̘	

	

ɌɁ	

1. SÁʄêì˚îoƸɇȪƖ̕˃ɉƢ«omɕơg』ɓ«̕^ʘǉ

Ƹɳj̕ǽÖǴ?uȬÊɱǹ̓lñȯ�ȬKQ :̔	

2. Ƹ WơËǎ『ʘǉ˫ɂKƸ :	

3. āƚƖǳNɱ�Kʘǉ̕ƍ˙ƒɓ«ÑȨȋƌǎB̃×Ʈ:	

4. DÀɫhƸǎȯ 90ưK 4¼ȯ 90ưK 121˿̕D2ˀȔ9ʭʌ9

¿C̓jː̌ǝưƼɢĎɇnƎ�˹̔̕ cɧơˀȔKÃɛ̕S�ˀ

Ȕ:	
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「ˠQ̖ȯQƺȩǎīʜ(ʗƟƟ

ʜȹˠ	 	

?9Ɩ˧:107	Ģ	 7	Ơ	 10	Ɛ(ƔƤQ)C±	 2	ƖƆ	

Q9á̑:Ʀė	 29	ƴƟʜĄ	 	

A9IcW:ǆǔÈɀ。9-TRƄf	 	 	 	 	ʈˠ:Ƿe�	 	

Ø9�ĞWÒ:ñȶ¡ɷ��

S9IĞɡʎ:(ȁ)��

�9éÏṔ:(ȁ)	 	

@9ȇʃʈɻ:��

(?)	Åǎ『˰ȭĂǎĀ:	 	

19ǾƆ̎tǎưƈȈȩǎ̎lkȐ̕ƕ¥ʊ˃ɉƢ«Ʋ	ɕʡơ˫ɂo

ƸɇȪȈɓ«̕nȕȥß˱ʔƒSƕī	ʜtʄàɫhƸǎ̕cDȔˊďɻž

àÓ?uɊȬȳ̕	Úǀǌʷǎ�Ƌ̎ȸƪƳƕÌóˌ;»tǎīʜǖ¼	¡Ǉ

PʌʉȢĥ9r�Ȣĥ9çɳȢĥ̕Âǽ	 4	ua	ʠȵ®Ȉưƈkɱǹ̕Ã

ɛDʰ^S[ǎ『ċ˲uh	˼ɻ̕ĜƣÃ^�Ɖ˗:	 	

29ơ˩ȯ	 1	uʜ̆̕īʜưƈȯ	 1	ưÂ˝Ē˃ɉƢ«o	mƲɕ¥ʊ

˫ɂ˚îoƸɇȪȈɓ«̕g』�ZAȣ	ɇʲƢ«ƲɕȈǹǾīʜàȩǎǹ

ǾʔƒǚƱ:	 	

39ơ˩ȯ	 2	uʜ̆:��

(1)īʜưƈȯ	 1	ưʔƒ	 2	o¼ǇPʌʉȢĥɢr�Ȣĥ̕ cȯ	 2	́ƕ

ɽā;Ʌǎ『ɹ�<̕ ɖƥʔƒ	ƕĿƶȈȢĥ̕ÚǨȢĥơʌʉȢĥ9˽ʉ
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Ȣĥ9	ǇP9�P9ɳſʌʉȰȢĥ̕ɹ�ơ�ǊÑɹ	ā;Áìīʜưƈȯ	

2	ưȈƵ̆čɹ�̕ cƕưƈȈĥƈ»ʔƕǎ『�Ǌ̕ ¡%ƕ�Ǌˑƕɹā̕

ɻ^ĿƶȈȢĥ˄ɳ̕ˑƕơ˜ǚȈĽɻ:	

(2)ȩǎīʜDh˽ʉȢĥɖhǇPʌʉÑr�Ȣĥ	Ȉ˔�̕ ǇPʌʉÑ

r�Ȣĥà¢ĨȈʊʅBƕ	nǬȃPWɱ�ƸIɓˑơʸʙIɓȈȷȜ̕ǎ	

『nǬ¸Ï(ɫhƸW)řI-ȈƸ ÀŲą9	oąȴÝ」Ĩ�̕Ēu�Ƹ 

ƕÌÀŲąhǨu	�Čʒk�Ƌ̕cnǬtƿưƈȈȯ	 2	ưȯ	 1	Ƽ̕	ǎ

『ɻǐLɫhƸoą�ćfƆ̎ɇȪ�ćȈǅ	lƕÌĘƍŉȳ˚î̕àʔƒ

AMd�Ǿƍ˫ɂ	nƎ1˿Ǻ˞̕ɻ^Ɔ̎oƸŉȳ̕ɖD^u�	Ƹ W

 ȉǨɶ˛ƵǞ̕GSɔ˛�˾C1˿ 	̕ǀ˔�̋ǫĚɅɜ˅N?ɤǇPʌ

ʉ¸ÏƸ À	ŲąȈȴÝ̕ɖEɸÏƦʳDƕĒȩȈoƸɳǨ	W̕ȩǎʊ

ʅʱǇPʌʉ9r�ȢĥȈèƦȷȜEŀơřȏˋ:	

(3)˫ɂnƎȈÃɳCÑÚǀřǻȈʤǽ̕ƕĘƍ˃ɉƢ«omɕƲ«ȏ

˩ȈṔ̄̕ƤȃPWÃ^	o�ÇǹȈʌʉŽ˪Pʛ̕cƕĒƍ˽Ę�Ʋ«	

ȴÝȈṔ̕lñoąɫhƸɇȪHÇǎʆŇȈ	ǅl9 ǽWǵ7ÇǎʆŇ

ȰṔ̕ʿTƕÌĘ	ƍ˃ɉƢ«omɕÃ��˰ʺÑɣʛȈṔ̕˄	ɖÃ

jǎ『ǵ7Č�ř˼ɻȈʥʆ̕˕ƕ˽ğơȅRȈ:	 	

49ơ˩ȯ	 3	uʜ̆:��

(1)ȯ	 2	ưʔƒQd�˫ɂɇȪȈƌĬơAȣ̕ ºɔƙŒėɇȪȈʔƒ̕

�H	 URL	Ȉ˫ɂƌĬbLD	ƕ˝ĒƆ̎ɇȪȈ˫ɂ̕cīʜtƿưƈȯ	 1	

ư	ȯ	 1	́Ȉɽā»ƕĒɇȪƆ̎CȈʙƋ̕ƕÌÃĒu�ɇ̀o�˫ɂʘ

ǉ̕S˄?ǁ˜ǚ:	

(2)īʜưƈȯ	 2	ưȯ	 1	Ƽd�̕ ǎ『Sɔ˛ɫhƸ	oą�ćfƆ̎ɇ

Ȫǅl̕ʔƒAMʔƒDƕ^	u�Ƹ WK ȉǨɶ˛ƵǞ̕Sʑɔ˛�˾

Ɔ	̎Ȉ1˿̕cƕĒƍ˽¸ÏƸ ÀŲ˔�̕ɫhƸoąSʑǾ˒?˂ko

�Pʛ?Éưȯ	 4	́d�̕ǎ『Sɔ˛çɳ˫ɂnƎĒƍȏ˩ǼƲêì	ɇȪ

řơWÃɛ˂UȈ1˿̕ʿ˔�ȏ˩Pʛ»	SʑǾʕo�̕ʿĒǎ『Čǹk
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ʔƕ3˚ɻȈP	ŉ̕ɻñgjǎ『Ã^ǵ7ăɿƿȖȈʥʆ̕Eŀ˕ƕơȅ

RȈ:	 	

59ơ˩ȯ	 4	uʜ̆:	 	

(1)r�Ȣĥvrʤǽ」¢Ȉ˔�̕īʜưƈȯ	 3	ư	ɽāǎ『nǬƙŒ

ʢǼƯ_Čǹǎ	 22	ưȯ	 3	́Ð	omvr̕S^çɳ˫ɂnƎř˼ʤǽǨ

B」:	cƙŒʢǼƯ_Čǹǎ	 22	ưD」ƍɫhƸoąȈ	Ư_̕¸ÚPċ

˽ğíƶ®̕­bĐ 9ÔƵ9	ǭƲȠĉ9� UƓǎȰ̕ȩǎƈúSʑɻ

�ȷȖ:	 	

(2)ÁìºǬƙŒʢǼƯ_Čǹǎȯ	 22	ưȯ	 7	́ɽā̕ āƚƖǳNɹā

ÚɟôDȃŘ�ƸWɘʘ̕ŘÚ	ȯ	 5	́Kŉ0̕Ʌǎ『r˟Ɩ̕ɘʘWS

ʦ�ȏ	ĒWÚɱ�řÀKŲą:»nǬƞ̏ǎ『	 48	ĢÄ	Š	 142	ɲLƑ̕

ǎ『Ǩ「ư_Kzɱ�ɹāÐƍ	�ƸWƍmvr57Ǩzɱ�̕ǀ́vrp

~ƍ	ʦ��«WřSÀKŲą̕ř^ǎ『āǀ́vr	̇̕SƉ˗�«Wř

ÀŲąǨɶ˛KƵǞ:MĖ	ƕʔǎ『à�ʋāƚƖǳNɱ�̕ÐɘʘWom

vr̕ řƉ˗Ȉƕ�«WřÀȈŲąk{Ǩɶ˛	ƵǞ:ÚǀʔƒQřo¡;ː

�ǎ『ʓ^Ɔ̎ɇ	Ȫ�yhǨʊāƵǞ<̕ SʑƕʓƟ̕ɻO^ǣǚ:	 	

(3)ǎưɽāçɳ˫ɂnƎřǻʤǽǨB」̕ ʿuƵ	Ǟʱ˃ɉƢ«ƲɕÚ

Ǩr�ȢĥřÀŲąƕDƕ	Ã^ǽÉƶƵǞkȐ̕MƕơʇʙȦ˧:	 	

69ơ˩ȯ	 5	uʜ̆:	(1)ʌʉʤǽʡvȈ˔�̕īʜưƈȯ	 4	ưʔƒQ

d�˫ɂɇȪřǻʤǽ�Ǩ�˔�̕?ƕʌʉȢĥ	řǻʤǽ̕?uƕ˫ɂɇ

Ȫřǻʤǽ ;̕˫ɂɇȪ	řǻʤǽ<?ʎ¤5˚ɺjǽ̕Ãɛɻtƿ:	 	

(2)tƿưƈȯ	 4	ưȯ	 1	́ɽā˃ɉƢ«omɕDʡ	vʌʉřǻʤǽ̕

ɖʔƒAƕʔǇPʌʉȢĥ¸	Ǿƃʌ?ƌʡvřǻʤǽ̕ǀɱSdǇPʌʉ

ǎ	ȯ	 1	Ɋȯ	 3	ȬřʺȈʌʉʤǽ̕ɋj¢ĨʊʅB	ơǱǃɔ˛DǾ˃ɉ

Ƣ«Ʋɕʡvʌʉʤǽ̕c	¡%ǾʕʡvGƥdƒ̕SʑƕơřȄǠ:	 	

(3)īʜưƈȯ	 4	ưȯ	 2	́ɽā;7ʘǉǎ『Ǩˌȃ	K�˘<̕ ʔƒØ

ƕʔ7ɘʘǎ『ǨˌȃȈ˗ɹ 	̕cSˌǽʌʉ9˽ʉ9.çŘ�Zǎ4Ȣĥ?



	

157	

	

�	˘řdǨg?ɧçɳʤǽ3î̕ʤǽK�˘ǖ¼	WǇʢǼƸ̕Ęƍȩǎ0

UKȴÝ̕Ľ̃ɻǎ4	ƒā�˘ɕ¼�˘ƵǞ̕DSʾǾǎ『uƯǊ	ā:	 	

79ƦƯȩǎʊʅČ˗Ȉƕ˚î�ȉṔ̕cǾ˽ĒȩȈ	ȃPW˄�ʌ

ʉȢĥ̕Ēƍʛwo�Ñɣʛʣ`�˘	GDɶ ̕^Ǹɳʌʉ¢ĨkȐʴǨ

Dó:	 	

(Q)	ÜĆˀʆ�söÒƟÎĂxȟ。:	 	

19ˀ�ƟM?ȎàŁɔʌʉȢĥB˄ɳȈÃɛC̕ŗÜȖċȍ¤ǌơȏ

˩Åǎ�Ǌ̕ȍ¤Şɴ˾BÄǧ˃ɉ	Ʋɕɻÿ�ĎˢÜìȈɇȪMơȏȃȈ

˺Ĩ:ÚǨ˃	ɉƢ«omɕƦkĖDɛiǜjǽɕř�ʵȈʥʆ̕	Ʋɕ�

ċMƟšDǨX̐ɻɸÏ̕ʿ˔�Sɔ˛ǎȉȈɶ :	 	

29ˉ¹MơƸ Wkʱˀ�ƟʇʙƕÌÃ^ƬȇǈJ	ȝ¢]̕cŗÜ

�ċǌơʿƶȈ¢Ĩ̕ȍ¤Ƈdˀ�	ǎȯ	 19	ưʊơāƚƖǳNɱ�ȈƷ¢̕

ĜƣɛơƸ	 WʐʐȐ̕śɛȔˊǸɳǎ¢ƕÌȑȈơƹɏɖ	 	

39DÃɳ:	

(A)	-TRƄf:	 	

19ȕȥß˱ºɔNĻÜ9ǎÜ9ɨÜ9ǤǑ9Ɗ§äȰ	ÜĆȈȩǎ¼

Åǎċ«̕Ȑ¡Ȉ�Ǌ˕ƕƸ WǨ¸	Ï̕^˃ɉƢ«omɕǨɸÏ̕Ëǎ

『oʭƦƯʌʉ:	ÚǀȩǎʊʅB¥ʊN˃ɉƢ«omɕ˫ɂɇȪȈ	ɓ«̕

ʿƕǨNʟƸ WơʘǉƸèȘ̕cDƋ.ʖ	˃ɉƢ«omɕDƕoƸɳǨ

W:	 	

29ɔ˛˫ɂoƸɇȪĒƍțƟ1˿Ǻ˞̕ÆÜ˕ƕu�	Ƹ WŘƕƸ

 Wß̎o�ʌʉ̕ǎ『Ǌā˫ƋƆu	ɇȪ̕¸Ï£Ľ̃ʛƒɇȪƕ˚îo

ƸɇȪ̕ ˫ɂ˃	ɉƕĽɻȈŚǄ̕ ȩǎʊʅBDĜƣƸ W`Lo�	ʌʉ̕

ř^Ǿ¸Ïʡvʌʉʤǽ̕ɖçɳ˫ɂɇȪn	ƎřǻKʤǽMÃǾǎ『�˘̕

ʿƕʼˉ ȉ ɶk	」¢¸Ïo�ʌʉ:	 	

39ĻÜƇdø̎ǎɽā̕˃ɉƢ«omɕDɛiǜ�ʵ	ʥʆ̕cÉ?
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˔ǎ4MɻǉZvà?āư_Cʡơ˫ɂɇȪȈɓ«:ɖ8�ǊkȐ̕ǎ『

Mǹʁ˫ɂɇȪnƎDÃɛ�˾CȈʟjǽɕDjʂoƸɇȪ̕cÂɻɛë

§jǽɕjʂˋǎʥʆȈÛ˺Ĩ¶Ěʰ:	

49ʿð¢ĨȖċʱ�ɄǇPʌʉ¢Ĩ˽ğD?ƶ̕ʌʉ	ĒȩCȏĒʴ

e̕cƪʊàêìȈ˚îoƸɇȪ̕ˀ	ğȎjoƸWƕǋǢɑKDǹȈ̕ƛ

ɅğǪɾƍɫh	ƸǎHȈ;ˀȔ-¿C<ɽā̕ř^ȃƸ WǪ�Z	ɆʝƸ

 KÃɛCƖ̕śD7ĚɻʟÜ�˃ɉƲɕk	çɳ˫ɂ̕ɠĔë§Ü�jǽ

ɕjʂoƸɇȪȈ˺Ĩ:	Ǿƍ˃ɉƢ«omɕDɛ`L˫ɂɇȪ̕ɻʟ˃ɉ

Ƣ	«omɕơçɳĎˢȈnw̕ȯ?uƕʼˉǎ『�Ǌ9	ȯQuƕɳſƷ

˩ɱ�:ȍ¤ȐʭkÜìȩǎl˕ƕ	ʬǎ『ʿưʲ̕ǎ『ȈʀɥĖƕăɿ�

ƿÃsʫȈȯ	Aɕ̕ÚǨʿƕʥʆɟǾ9ǭƲɟǾʱɫhƸr˳Ȉ	Ƹ ɵ

ȧɢɶ ̕ʱǸɳʌʉǎBƮƮD�Ȉ˔aŗ	v�kŌɻñgʔƒ:	 	

(Ø)	ǷAɯƄf:	

19ƽǑÆÜȈǨX̐˕˦ôçɳ˫ɂoƸɇȪ̕ƕÚǨˉ¹ȈɫhƸo

ƸƯ_Ã^Ŝ¡ȎjoƸW̕cǸà3íoƸɇȪ˕àÜì̕ĒɇȪo�o

ƸˀȔMƕɑKDǹ̕ǨN˫ƾoƸ�ćȈ�s̕śƟŌ�ɻǉÜ�˃ɉƲ

ɕ˫ɂêìoƸɇȪ̕ɠĔɻÜWǪǎjʂoƸ�ć̕˪ƾŲąȈyî:	

29ȕȥß˱Mŝʒ˫ɂoƸɇȪ¢ĨȑȈʱǸɳǇP	ʌʉ¢Ĩ˽ğD

É̕˃ɉƢ«ƲɕĒƍoƸɳǨǪř	Ȕ̕ĖÚǨZvdƍ˫ƾoƸȈƞid

ɑ̕ř^Ėɻ	ɸÏBǎ『:ÚǀȩǎīʜBƕɠĔʟ˃ɉƢ«Ʋɕ	ǛĔȏ

˩ʌʉʤǽŘçɳʤǽȈʡv:	

(S)	ǆǔÈɀ。:�	

19Ƹ Wɧƻ^ǇPʌʉǎȯ	 538	ưȈɽāɘʘāƚƖǳNɱ�̕Y

˼o�ƦƯʌʉ̕cċ«BƸ WĒêìoƸɇȪoÏƕ˽ğÛ˺̕ř^ȕ

ȥß˱ʒǨSʑɻ¥ʊoʭƦʌȈnw̕^˃ɉƢ«ɕǨɸÏ̕ɖ˽ÖȻȈ

r�Ȣĥ:	

29ƙŒėʿĤĢkM9ʏˉ3íÖdȈLɼ̕ƗˈʒǨ	Ǹɳǎ4KC
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ƕ˺^ʁǊêì˚îoƸɇȪȈÕ̆ 	̕ř^śɻ¥ʊƊȈ¢ĨkʁǊÕ̆:

Ƹ WʒǨ˫ɂ	ɇʲnƎƕʹ�˼ɻȈ̕ˉ¹ÚǨɇ½.ǩ¾İ̕ʒ	Ǩo

ąʃʙɟǾ¼jʂʥʆɟǾ̕ř^ƚDlª̕c	Ƹ WYĜƣſħƷ˩ɛơ

řhǨ̕ɠĔʟƸ Wơ	ƂäȈȲˊɢƌË:	 	

39ˉ¹ƙŒėMƝɅȕŹȏ˩ȈɩƯưƈ̕Ǩ˶Ł)ȉ̕	ʘȕȥß˱

w、Üìȩǎl�ǁo�ȩǎīʜ̕ ¥ʊ	oʭƦƯʌʉȈnw̕ mƦėºɔ:

Åǎ『Ēƍçɳ	˾řo�ȈīʜȑȈ˽ğy7ŗvǙŁ̕ĕǀǖ¼Ǉ	Pʌ

ʉ¢Ĩ̃̕ƮìʚO̕ƌɛƍȩǎ5Ãçɳ9ʁ	ǊÕ̆:ƙŒėȍ¤ǌơI

ªlªtǎȈƖȢɽȂ 	̕cƥkñƩ˫ɂoƸɇȪUǨÜ˲ʯ¬̕ˑƕƟº

ɔ	ÆƷ˩¼ÆȀLɼkŁɔàŗÜlªȩǎȈÃɳ	C:	 	

�9	ƅƟ:C±	 3	Ɩ	 40	�	 	

	


