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ABSTRACT

From public policy’s perspective, the protection, enforcement and utilization of
copyright always requires delicate and nuanced analyses and regulations, balancing
public good on the one the hand and private interests on the other, so that the
advancement of technological innovation and the enlightenment of cultural heritage
can be attained. Traditionally the related legislation and enforcement, regardless of
whether in economically developed or less developed nations, has more or less
focused on the protective and exclusive aspect of the right holders, especially in
light of the challenges posted by the prevalence of new technologies, while given
much less attention to the consideration and balancing of social benefits.

In recent years, however, more cases involving the right holders attempting to
wield more influences and reap more profits by exercising control beyond the scope
of their rights under the statutes. This naturally collides with the expectations from
the users or consumers of such rights and results in more tensions and disputes. It
Is inevitable that the right holders, facing intensified competition and more piracy
concerns on the global scale, naturally hope to gain more protections from the
regulatory and policy perspective, while in practice also attempt to obtain more time
and room to ensure better control over the market, and preclude their competitors.

Given that the very nature of copyright is a relatively powerful right to exclude,
whether this kind of maneuvering, or, in the eyes of some, outright manipulation,
constitutes unfair trade practices? If so, how best to properly maintain this delicate
and complex balance? The United States may well be the first to have developed
an affirmative defense called “copyright misuse.” But it wasn’t until 1990s that
this defense was formally adopted by the various federal appellate jurisdictions.
Even as of today, this doctrine has not been fully accepted by all the courts.
Elsewhere on the international scene, however, the Agreement on Trade-Related
Aspects of Intellectual Property Protection has formally recognized the abuse or
misuse of intellectual property rights. The European Union, United Kingdom and



Japan have all developed respective rules, albeit based on somewhat different
doctrines and approaches, to tackle this issue.

For a long while, Taiwan has encountered a series of similar issues. Yet the
nature and content of the problems may not always alike due to different legal
systems (especially that of litigation and rules of evidence) and state conditions.
This study is an attempt to conduct a comparative analysis, through legislative
developments and judicial precedents, to deduce the commonalities and differences
between Taiwan and other nations (especially the United States), and to explore
possible solutions. This study concludes that the root cause of the problems facing
Taiwan is not that the right holders of copyright tend to utilize the litigation system
(particularly criminal procedure) to intimidate someone who may not otherwise
properly licensed to duplicate, distribute or publicly perform the work, since
litigation, after all, is only a tool and a method by which the copyright owners have
every right to sue. Rather the real issues lie in the lack of a comprehensive
substantive and litigation mechanism that consists of different supplemental
components to sustain a healthy legal system. As long as the legal system in effect
encourages the right holder to sue, with the potential to reap significant financial
rewards with very little risks involved, this type of “sue to settlement” scenario and
what amounts to the behaviors of “copyright trolls” as seen mostly in the patent area
in the United States, is likely to continue. This study finally proposes several
substantive reform measures in the hope that this will generate more in-depth
discussions for a better system in the future.

M4t 3
Key words
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abuse, affirmative defense, copyright, “copyright troll,” equity, fair trade, injunction,
misuse, ordre publique, sue-to-settle, unclean hands
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4 » % Estate of Martin Luther King, Jr., Inc. v. Columbia Broadcasting Service,
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1906-1980) 3 el 4 § 5L » g R 6 i L L e IR BT R Bk
Beiiz ¢ 3 ,w}%“¥@ﬁﬂ"*ﬁ@%? R e 0 4 A 5
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29 194 F.3d 1211 (11" Cir. 1999) < B >t & % en¥ = 4 S ids, £ A3 & 5 %> %3 4> | 101-105-
2 % 8 King Estate Settles Lawsuit Against CBS Over Rights to “I Have A Dream” Speech, JET July 31, 2000,
avallable at: http://findarticles.com/p/articles/mi_m1355/is 8 98/ai_63974332/?tag=content;coll -

** % 1. Bobbie Brown, King Estate Considering Suit Over Unlicensed Obama Items, N.Y. TIMES, November 15,
2008, at A9- £ T L erp o s E P W L+ 7 (Altanta)” £ 2 ¢« jenf § 4 Issac Newton Farris,
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“ 4.9 David S. Olson, Flrst Amendment Based Copyright Misuse, BOSTON COLLEGE LAW SCHOOL LEGAL
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STUDIES RESEARCH PAPER SERIES NoO. 191 (March 18, 2010), available at: http://papers.ssrn.com/sol3/
papers.cfm?abstract id=1574385 -

% 8, C06-03718JW (N.D. Cal. 2006) -

% 2 8 James Joyce Copyright Case Settled in California, REUTERS, March 24, 2007, available at:
http://www.reuters.com/article/idUSN2427943720070324 -

7 % 9. 673 F.Supp.2d 931 (N.D. Cal. 2009) BEEAE S R Rt Ak et he B - s HP R
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O FTE A iR 8 Ak enjh Psystar 2 7 ¢ A 2009 12 7 $E R D i A IR e o B4R
B 523 - 4 5L peter Burrows, Lessons from the Apple Psystar Battle, BLOOMBERG BUSINESSWEEK, December
2, 2009, available at http://www.businessweek.com/technology/content/dec2009/tc2009121 009697.htm -
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Noerr-Pennington Doctrlne. An FTC Staff Report, at 7 (2006), available at http://www.ftc.gov/reports/P013518
enfperspectNoerr-Penningtondoctrine.pdf -

* % 9. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972) -

> %8, Noerr % » 365 U.S. at 144 -

% 4 1 Professional Real Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49 (1993) -
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