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Abstract

According to German scholars’ statistics, when it comes to
cultural economic activities, individual self-employed free-lancers who
engage, on a personal profession basis, incultural creativity aswriters,
poets, music composers, sculptors, painters, and the like only account
for 22 percent of the population of cultural creativity. Most creative
artists are either employed or commissioned to create under sponsorship
of news agencies, publishers, design studios, motion film production
companies, radio and television, or advertisement agencies. “Works made
for hire” 1in particular are widespread in cases of the writing and
editing of computer programs, multimedia and computer databases. Up to
this date, however, theories of copyright law have traditionally focused
on authors’ rights, without paying due attention to the copyright
ownership issues related to works made for hire.

This research seeks to examine the concept of corporate
copyrighted work in light of the Agreement for the Protection of Copyright
between the American Institute in Taiwan and the Coordination Council for
North American Affairs as well as major international copyright
conventions around the world. Under examination is also the international
copyright conventions’ regulations for works made for hire.

Furthermore, this research also examines the copyright
legislations and practices concerning works made for hire in the United
States, Japan and China. Based on the legislative history of regulating
works made for hire in Taiwan and the relevant issues encountered in
current practice, this research considers what revisions should be made
to Article 11 and 12 of the Copyright Law, and presents an amendment draft
accordingly.

Finally, this research addresses certain copyright ownership
1ssues troubling the practice in relation to works created by school
teachers, corporate managers and outsourced employees. Hopefully this
can be of help for legal construction in future practices.

Keywords
work made for hire, ownership of copyright, work copyrighted by a
corporate body, copyright of a temporary worker, copyright of a school
teacher, copyright of a company manager.
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%3¢ +2 %_ (AGREEMENT FOR THE PROTECTION OF COPYRIGHT BETWEEN THE
COORDINATION COUNCIL FOR NORTH AMERICAN AFFAIRS AND THE AMERICAN
INSTITUTE IN TAIWAN) -+ 1989 4 7 7 14 p & EE ¥ % » 1993 & 7
V16PN BT FIH A 1993 E 49 22 P ¥ kIR o st dpd
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V= ]':—_\75/{7; o
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Bk B2 FUFF v o K@ (copyright tradition) fri®-f 4§
@ % (author’ s right tradition) . 2+ A& Bk < ¥ (T2 B »
e o R E - B E oA e AR MO B A D
@‘&5g@urﬁ%ﬁ@ﬁjdu,uﬁaéﬁ@a'
B X R R R AR o 42 ok WCT & WPPT =k %
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Fa i@ S WCT Bt (e X @i d e > kB MBAAFERL D &
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BRI RS 1R 3 4 B 5 R 2R PAT R o 4o
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S 2ER 1R T o e e TE v | R
o AAREFFHE ZAZEE TP UEREEREZ AL L RT
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® SRR THI=02
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EFROBMABFERAT ST R 1003 £ § A3 s s L FIFT A
d Rt * T A pand ~ hE Sy R 7417 (produced by
persons employed and paid by the plaintiffs in their establishment
to make those very things) » LM % F v ¥ v iFR £ 475 "

- A% E 1909 & Fiv4E2 ¥ 26 iR A £ F 2 okd o F £ E 1909
EFTEZH 26 FRL B R T FRA-F 0 e FRBF TR
* A A p (the word “author” shall include an employer in the case
of works made for hire. )e | 1909 & ¥ (¥4 ;% 25 (7 T e3% 5 2 2|40

BRI TR L e B o

1976 & F v 2 BB F PR T RS S FFPM 7900 FmE 1909
%ﬁ%%Tﬁﬁwﬁ?ﬁyﬁ%W’%é%%ﬁﬁ%ﬁ%ﬂ

BT e &0 1976 & F iF 4R 2 0 & A Ry 1909 E ¥ IEEE T erag
*oen— R o 1909 & F IEHRE T AT Y PRI TR BT R G AR

o v- B E > %3] 1976 & F (T2 478

\+:

1909 & F AR w AR 0 o F IV BHANBARF 0 Kk 1909 #
Frefgr o @ 2L 1976 &£ F i

%7 See Bleistein v.Donaldson Lithographing Co., 188 U, S,139, 248(1903).
28 See Paul Goldstein, Goldstein on Copyright, 4:36-4:37 , Volume 1 , 3 Edition,(2008).
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-8 1909 #2 R F T

pf’ﬁgéﬁ 26 FFenE o PR AR R BB F T g 0 2 e g

BALU R Y ATAFnFE T IR R A L HE SR A ehF

- PlE Rl AV ERREHY - 2 < Rade & ¥ i Crusade in

Europe — % » i * 1909 & ¥ 7482 o0l %2 ’;{’ %% (instance and

expense test) e K T A rAfadrrr > anE_ ! b2 K& LA enFiF > ¢ & § 7
Ao bR B d A AP A AR S T S R
oo GATHH 0 B4 DR R R S R R + LB

<
N

HRLE  BARY o - A I ERNEE Y &R T2 - 1B H L
EAEE R T RAedR LA L 0 A NEP - EEF %3 ATIRE D
PRy ad o ¥ - T2 aal | %7 > EZFHRF2 4 IR
® Doubleday § #

"Doubleday - # 3
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% See Community for Creative Non-Violence v. Reid, 490 U.S. 730, 744 (1989).

% See e.g., Shapiro, Bernstein & Co. v. Bryan, 123 F2d 697, 700, 51 U.S.P Q.422 (2d Cir.1941).
%1 See e.g. Seigel v. National Periodical Publns. Inc., 508 F.2d 909, 914, 184 U.S.P Q.257 (2d
Cir.1974).
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FUERBTTLEY —— TR BB CERRIE G L HE
R R % v 2 il Z_ Doubleday #3+%
Eo v B AT R ez - R RF > LR

16
=
A2 TREETHEFRILIRLEE TG 0 B A RE R RREAL Ko

B 26 GEARER T QAT MG bk L TRBF S
A / B’

1 116 % (ownership) 2 &% ~ @ 244 ¥ ¥ 4 & i (authorship) =

Hort R e e (S 2 0 1900 & F I HEE Y 26 iEH - BALA

0

BT T FEE (FRAB ) P BB AN Ke 4 el E
298 12y g 92
AL o

%2 See Paul Goldstein, supra note 28 , 4:39 -4:40.1.
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=8 1976 #2 ¥ R¥F it

2

BILTE R F (T2 b > BArE 7 (Made for Hire) 3 T sl#Fwjanz &

-

PSS

- S BRF T2 g’“‘ﬁ v # #h E_U M % (employee within the scope of

his or her employment ) > & o 3w 2 @l & £ 228 %2 (a work

Fe o X AZ2LE (a) FREAFED - B2 FF

33 170.S.C.  §201. Ownership of copyright : (a) INITIAL OWNERSHIP. — Copyright in a work protected
under this title vests initially in the author or authors of the work. The authors of a joint work are coowners
of copyright in the work.

(b) WORKS MADE FOR HIRE. — In the case of a work made for hire, the employer or other person for
whom the work was prepared is considered the author for purposes of this title, and, unless the parties

have expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised
in the copyright.
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F 601 iRz T (a) hAEFR (DAY FRLT ¢
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FEALZERRIA L wEpH 2w e FFLANEIRBE DT
IO - E o RBRFZFIEIGFY M2 G RT o REFFLFF
WG EEREA AR ARZ AN AREFZ BT LB A%

B A re | fMERF RS 601 Fefli A ad

B2 LTS RGRE T A R PR

N

GF 2 A FiEohok B A RERMF 2 WAEE

34 EEEMERE LRSS R ¢ htp://www.copyright.oov/title17/92chapLhtml#104 ( Ex{% 28 H
2010/4/15) > F= X2 RpES - EEEERESEHIA 2 > H 29> é@f@?‘ﬁﬁ*nﬁﬁﬁ%}% 97
FI12H30H « DURE -

35 £ H Bong v. Alfred S. Campvell Art Co,.214 U. S.236 (1909).

36 &R http://www.copyright.goviitle17/92chap6.html#601 (%218 H : 2010/4/16) - Fr 2
[ElEE 34 > H 158 -
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(%]

TR RIRTIE | P HF AR B ABRF R 5 4T
b4 12 1990 & 3T TALE AT RIE TS | b e DAL B 0T
2 &M G 0 BAAF FL A R ] o 2 B2 L RGRend

o FITARAE gﬂ-%?yﬁkggfg"i’rﬁviﬁw 4 »ﬁ b'L'rxel,;H%

ACEBBEEMGY 232 FF o AFEEGFHIF LIPS0

-

B F & ffa{ﬁﬁhﬁ«%rﬂ W% 203 s 304 EehE (FHEER 2
Bab o ¥ BB FFOFTRREDF I pAF L 95 £

U
T0 # o4 21978 # 1 % 1 p 79 1976 # ¥ (T2 s 22 p » ¥ (%

—
\

PR A 120 F 0 NAEWE R A ARHT Fi LKA 4

ol B - B 28 EEENE o R F AT 5 AE T Mk

A RLATE TGRSR

FiERZ % 201 ()R :TAR2 P m T FArF iR g 4 A%

LA F2 AL FIFA > T Y %;}gfﬁg%!jjgl\ggf‘%@@’;yj,71}151[597}\‘3:1

¥ Hx £ R : http://lwww.copyright.gov/title17/92chapl.html#105 ( £%7%21E H : 2010/4/16 ) » 3237
[ERTEE - BH 37 »

¥ %K Melville B. Nimmer & David Nimmer ,Nimmer on Copyright, §8D06[A12, §
8D03[A]3. (2005)

% £ H Paul Goldstein, supra note28 , 4:36-4:37 , Volume I, 3™ Edition,(2008)
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Ye455t B & ¥ 1% (collective work)~ & # @ B8 & H 8 LEF (7 - ia
PSS AT RIEF T KEFT R RIRLEE A
meE" e

TR F LT RBARF Y LR AR B

e
4
M
h
e
"
A
e

j:
e
S
TS

oo

T,

_r

Pk

a‘\

(\x

-2

J N'Q
%»

=i}

a\\

:ﬁ\

N

I

i

.

S\

F 201 ()P LF T4 B> BarF T ¥ L S 430 f]iF2 43 B £ F
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iR 4pdE] K 0 BT AR FIEL o T ek B v L

40 A “work made for hire” is —
(1) a work prepared by an employee within the scope of his or her employment;
or
(2) a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a
translation, as a supplementary work, as a compilation, as an instructional text, as
a test, as answer material for a test, or as an atlas, if the parties expressly agree
in a written instrument signed by them that the work shall be considered a work
made for hire. For the purpose of the foregoing sentence, a “supplementary work”
is a work prepared for publication as a secondary adjunct to a work by another
author for the purpose of introducing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in the use of the other work, such as forewords,
afterwords, pictorial illustrations, maps, charts, tables, editorial notes, musical
arrangements, answer material for tests, bibliographies, appendixes, and indexes,
and an “instructional text” is a literary, pictorial, or graphic work prepared for
publication and with the purpose of use in systematic instructional activities.

" See Paul Goldstein, supra note 28, 4:35.
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Fo P B Az A RAMARZ 3 A2 F 84 o 2% 201 i5(b) > X B 4 Adr
B A BT IMEER T G R BFER—F WNFRALSH—fF
SAFEF o L EHF . BF Ao B AT UKL BRI F T LA F
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FHES e PR LENZSE"

Lz dAMB—%3iE CCNV v. Reid

*
I
oy
W B
33‘.
whf
(\x.
Saf|

FEREFFEZEZS 201 E(b)Z% % 101 ER 7> ﬁ‘,%‘iﬁ—?f% (work made for

hire) 7 = f& :

- XBEAMEIEFEEPN TS 2 % F (a work prepared by an

employee within the scope of his or her employment) e

v P ow w8 &4 222 ¥ iF (a work specially ordered or

Iy

commissioned ) e

e

He 8 23z THEufl 4222 FiF » FAAMEELE72 0 2
Pl F TRAMRIIEREF T AT AL BFITLA > doi 3%
F et B £ Fiv (collectivework)~ @ * 33 B2 N H 8 ARFLF (T
CE AN S S L N L i

- BE

ok % 101 E2 2 KA 2 BN E 2B O BF Fehd 2 F (F
g?ﬁ;#kx,f—r’&%&ﬁz‘%hf% K r’Pfg‘i"’ z H:li«j—ﬂ;\g‘l A m&" —E»,fr.}—m#; l:’#: ’ﬁ’ )

2 |bid, 4:36.

33



W B IUEURR o Pt T T £IR .
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S EE e S AT AR F S RRE AHKE L1 (EAT Ko
FlodrHEENFRFZ > P I LZIARTOELEERMG
(master-servant relationship) 2 & #* o Fi¢ Z = ke L 1 (FHE
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32 % QI ARGEF T o A ok

G 1976 & FiTHEE 8 5 TERZAERNGBELLE KB 2RA
Community for Creative Non-Violence v. Reid — %" 4%%+ 1976 & %

ek e TBEF (7 AR B L fE .

Reid 2. 9 i & £ B2 CONV - B3 Lﬁswm A flesko R
+ 34 742 Reid # £ 15000 ~ - g4 2 £ 17 IR PR Rt W
F OB B ALAIRER > RO WH Y A kA fo- B ST S F T PR
Ao AEIS- REARFEY CKFF kg hE AR L wE L Reid
)T ER SR ApliTd @3 5 Reid RIEBE 75 - &
BiRAE T PHRART B L ER LR R N e R 28—
RATFG 2970 * TXEA  fo TRBFEFN 2L E5F 0 Brm§
TRV B SR IRE R o FIp AR E RN W E - SRR R

“ bid, 4:42.
490 U.S.730(1989).
© EIABTATHEY 4 FEAFREATE SRR -
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(general common law of agency) #t & *] T B %k % (employment

relationship) &% 7 e &

HIEpE > B L T E Bt e A oenfa @Y TR o

%i—ﬁﬁ%m—wmé’gé?—w@ﬁigagﬂ@ﬁAigﬁﬁﬁ
ﬂﬁ%’z*‘vﬁ@ﬁ?¥1Mﬁ%¥1I§ F ORI F (T o

FoMEEERERET - SRR B BRI F A 0F

Fr iR A Rt RTREA PN RN G ETALEL
FEBEMEI 2Bl — B REM G2z TE Ty ehE T FE o
ML HTERA LR T o pagas R

w Reid %7 > B g iFfrz TR MFEE B LB R R B Gt - R

\4
N
&
=
o

F_&

W TAe kR R ERAc LR §pEAE 1976 £
FTE R T KR F TR R T RSP AR F P
LRSS o 3 FFE A el Rl TP A By - 2 E R R
A iTiEAE giAyﬂmp%J TR AP 4 WD FIEFEAR

’(~

h

s /_,L

2 s A i F R LR B E 101 S 1T

BB Al b s dp IR IB P AR T T LG * > Tl oA
B TARTLR- S LI - RAEBRTHLEARE BY R
R - 24P TR N L a4 (right to control the

manner and means by which the product is accomplished) ;o CCNV %

*® Melville B. Nimmer & David Nimmer , supra note 38,5-20 to 5-21.
" See Paul Goldstein, supra note 28, 4:44-4:45,
8 Ibid, 4:46.
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FheR PR S eRm PR CONV 3R fdp e # 1 7% Reid - Reid
hORE S R AR O B o f R pd v 1z

N

1185 A o CCNV £ # Reid # £ 15000 ~ » > T3 vz 24 » 25
FAp2 Ke A EPARp S 5 o Reid et St 2 A3 g R 3
R B o T Wi - gy 2 CONV e P ¥ 55,0 29 CCNV R4
%“%%ﬂiio’@—%’WWi; LHETRARE R 20 2T B
BB AART 2 LG A T %A T N B A ERLEY

S LEALBBPERAP RALFE

YR EREFCREZ S 101 FRETEREANALBERPN TL L F T

A TEBBFT > ABBFERMIIEY L ZFIFL c RARY LR
Ay 2@ THEXBERPN TRZFIF ) P A AT

-~ REAZZHKZRE

(=) EfH#IEe

do® 2 P2 CONV v, Reid % » &% & P e 25 (8 4p 1 I3 BT &

*° See supra note 44.
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ﬁﬁvaﬁpli’r%?;}méég??ﬁ— T 3R Y eNAE ﬂp1i’r%o—ﬁ;ag,ﬁ_
TV R ARIFR R W ARFDEEY 2 gl (87 ) F
;{»1 rAleiEf > 2 ZEP TR ERFERHY 5L ?,l'zggli%&ﬁzygmﬁ,
BRI A o ARRZ T o S f%%ﬁ@w%@djﬁgﬁgg%
7 (CEZ) ERTHHOEN > FRRIFFRRILIEL TR
EE L4E?kﬁzwﬁﬁ?ﬁ

50 Restatement (Second) of Agency §220(1).

51 Restatement (Second) of Agency $§220(1)(a).

52 See, e.g., Marttwtha Graham Sch. & Dance Found., Inc. V. Martha Grahamr. Ctr,of Contemporary Dance,
Inc., 380 F.3d 624, 642, 72 U.S.P.Q.2d I 143 12d 1143 (2d Cir 2004).

53 See, e.g., Quintanilla v. Texas Television Inc., 139 F.3d 494, 496-498, 46U.S.P.Q.2d 1707 (5" CiJ Cit.
1998)

54 See Paul Goldstein, supra note 28, 4:49-4:50.

% Ibid 4:50-4:51.
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% 490 U.S. at 751-752.
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2. A1 B hdn wend (FPER R Hoorp £ 0F

3. 5hft 4l frends 4 35 F 3N E L T RFE T L P ihe

PSR RN oD 5 R N ehif e R T -

FALPE > Rl AR P TR AT SRR L

> City of Newark v. Beasley, 883 F. Supp. 3, 7 (D.N.J. 1995)
58 Marvel Enter. Group, Inc. v. Ellioa, 169 A.D.2d 473, 564 N.Y.S.2d 720, 722 (1st Dep’ t 1991).
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235 101 %% 2B R F T A LT RREY LA B L AF TR
ﬁum%g%g@vp,1@¢g%ﬁ§ﬁ9§;%yﬁygiig¢

(=) ¥ ains (THE P BT

(z) Fams 2o idtme T 7y

Pk S o Aok zd g v BRI - R A F PRI IFL W AT ——
PEP T AT ——F " e

S PTRR

L%

¥ MR S PR ¥ 1
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I TP AR AEFRRARSHEFT AT I F R
& B

#ir¥ (7 (work made for hire) #* -2 T* F?2#r ¥ 7§ &3

?m,

-

BEFPRIZLRTS ¢ ALY

59 Schiller & Schmidt, Inc. v. Nordisco Corp., 969 F.2d 410, 412, 23 U.S:P.Q.2d 1762 (71h C.it. 1992)

60 SeeSchiller & Schmidr, Inc. v. Nordisco Corp., 969 F.2d 410, 412 23 J.S.P.Q,.2.f.2d 1762 (70h Cit.
1992).

61 Playboy Enters., Inc. v. Dumas, 53 F.3d 549, 559, 34 U.S.P.Q.2d(2d Cit.), cert. denied, 516 U.S.
1010 (1995).

52 See Paul Goldstein, supra note 28, 4:63 ;  Melville B. Nimmer & David Nimmer ,supra note 388,5-20 to
5-21.
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1. Jes3 8 £ ¥ i (collective work) z ¥ i%

2. @ FEFAH BAREFITY 2 F i (as a part of a motion

picture or other audiovisual work) :
3. #»#F ¥ % (s a translation);
4. # L ¥ i¥ (as a supplementary work) ;
5. %{E¥ i* (as a compilation):
6. %% ¥ ¥ (as an instructional text):;
7. #l% (as a test):
8. %z f2 ¥ (as answer material for a test); %

9. +» B & (as an atlas)-
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% See Paul Goldstein, Ibid 40, 4:62 :  Melville B. Nimmer & David Nimmer ,supra note 38,5-53 to 5-21.
% Playboy Enterprises, Inc. v. Dumas,53 F.3d 549, 560 (2d Cir. 1995), cert denied 516 U.S. 1010

(1995).
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196 11 f&[ESCB - T First ownership of copyright

(1) The author of a work is the first owner of any copyright in it, subject to the following provisions.

(2) Where a literary, dramatic, musical or artistic work, or a film10, is made by an employee in the course of his
employment, his employer is the first owner of any copyright in the work subject to any agreement to the contrary.
(3) This section does not apply to Crown copyright or Parliamentary copyright (see section 163 and 165) or to
copyright which subsists by virtue of section 168 (copyright of certain international organisations).

197 See Carrnichael v. National Power Plc. [1999] 4 All E.R. 897 (House of Lords).
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1% See, e.g., Robin Ray v. aassic FM Ltd [1998J F.S.R. 622 (Lightman J.)
%9 SeeMelville B. Nimmer & Paul Edward Geller, supra note 190 , Vol.2, UK-61,
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