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S RETHEE > EE R ERE A N1ZEH A&M/RIAA v. Napster.com 25! ~ Aimster v.
John Deep Z&* ~ MGM/Arista v. Grokster & StreamCast ( Morpheus ) Z<° ~ fiffi

Buma/Stemra v. KaZaA Z* ~ J#J) Universal Music Australia v. Sharman License

" A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001), affirming A&M Records, Inc. v.
Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000).

* In re Aimster Copyright Litig., 252 F. Supp. 2d 634 (N.D. T11. 2002), aff’ d, 334 F.3d 643 (7th Cir. 2003),
cert. denied, 540 U.S. 1107 (2004); In re Aimster Copyright Litig., 334 F.3d 643 (7th Cir. 2003), cert. denied,
540 U.S. 1107 (2004).

* Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 259 F. Supp. 2d 1029 (C.D. Cal. 2003), aff d, 380 F.3d
1154 (9th Cir. 2004); Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, 380 F.3d 1154 (9th Cir. 2004); 545
U.S. 913 (2005) ,125 S. Ct. 2764 (2005)

* KaZaA v. Buma/Stemra, No. KG 01/2264 OdC rev'd, (Amsterdam Ct. of Appeal 28 Mar. 2002), appeal
filed, C 2002/186 (Netherlands Sup. Ct., 23 May 2002).
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H £ BB i 572 MGM v. Grokster & StreamCast ( Morpheus ) $4%,7
% 1A [BERE4 T Monotype Imaging v. Bitstream’~ Arista Records v. Flea World'”
sZefk 5 |7 Post Grokster 345 Atlantic Recording Corp. v. XM Satellite Radio'" ~
Arista Records v. Lime Wire'? + Universal Music Group v. Grouper Networks

Universal Music Group v. Bolt Inc. ~ Universal Music Group v. MySpace Inc.55 3 %%
2 - "
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* Universal Music Australia Pty Ltd v Sharman License Holdings Ltd FCA 1242 (5 September 2005).

® Nippon Columbia Co., Ltd., et al. v. Yugen Kaisha Nippon MMO, 2002 (Wa) Case No. 4249 (Tokyo Dist.
Ct., 29th Civil Div., interlocutory judgement 29 Jan. 2003)

7 Asia Media Inc. et al. v. Yang et al., No. 2002KAHAP77 (Suwon District Court, Seongnam Branch, First
Civil Dep't, 9 July 2002)

" ezPeer Jz KURO ZEMEARE RO BL5 IR ASERAIME - RaZ —RIFEIRER Vi BONFRRATEF
HRRIREHEST - HAT KURO FAEESFERE T AR 2 I ] > JRENMER o 5A JR a8
TE 2T 92 FERERR AR 2146 5% - EEE AR 94 F B FRRTFER 5 SRHIEEAR 5 1 ezPeer
K LG MR B S ISR 2 S A EARHBRE 92 AEFERR AR 728 % 0 i e AR
04 R ERRTER 3195 SRHISRAR - B M0 IR B EmiEbt - HAlmEibi O 2B
BMELR > SERAMEE AES AL~ NHE -

’ 376 F.Supp.2d 877, Civ. No. 03 C 4349 (N.D. 1L, July 12, 2005)

" Arista Records v. Flea World, 356 F. Supp. 2d 411

" Atlantic Recording Corp. v. XM Satellite Radio, Inc., 2007 US Dist. LEXIS 4290, 81 USPQ2d (BNA)
1407 (SDNY 2007).

P SN EAZIL AAERER] Inducement of Copyright Infringement, Contributory Copyright Infringement,
Vicarious Copyright Infringement, Common Law Copyright Infringement of Pre-1972 Recordings and
Unfair Competition as to Pre-1972 Recordings, 2 Andrew Raff: Labels v. LimeWire
http://www.iptablog.org/2006/08/09/1abels-v-limewi.html , last visited Dec. 29, 2008

" UMG Recordings Inc. v. Bolt Inc., No. 06-06577, and UMG Recordings Inc. v. Grouper Networks, No.
06-06561 (C.D. Calif.). The following month, Universal Music sued MySpace.com over similar claims.
UMG Recordings Inc. v. MySpace Inc., No. 06-07361 (C.D. Calif.).
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Wl b apiboe AR i ZE 44 -----Chamberlain Group, Inc., v. Skylink Tech. Inc.

ARZEF ~ W B R e BB U B iRt 5 - [ Chamberlain fYILEEHT
LB A ERGEGE B TEEPGRAT TR B (rolling code) P
RIS > IGREPHERZEIEM] - i Skylink JRakit— sk FHE ST I - B
it T R R (rolling code) (REZEIE. - M DABHE I Aika T L& T -
HLIE » Chamberlain Group #4415 Skylink & i A HGE PR it Bl e g 2
PEHREST > ] E R EE T S > SECE DMCA 25 1201 {555 ()5
5 2 KL SRTHEGRERR » MRS iR BB R A A QPR - - BB A
= LE SRR R M ke T HA R TR 2B A e R
PRAERER. < 12 > A HEDUE AR AN R 5 ik BGE e g At L P L e il
SR o H AR R S I R R DMCA A ALE ™ -

el PR R TSGR e R PR S G _ERRABERR R © R
NEFATE AR PRI < T TR Ei S DMCA ZHUEs » EREIHA TR AL
RUHEPE P2 R R B, 1 T R B PR R LB A T L Bl A
Z& [ & Chamberlain JREEFEMZE = A FEMRZ-&1E 21 TRARKESE - NI TR

" GEMA obtains injunctions against data exchange services,
http://www heise.de/english/newsticker/mews/83948, last visited Dec. 29, 2008

" Columbia Pictures Industries v. Valence Media(C.D. Cal.) Case 2:06-cv-01093-FEMC-JC Document 409
Filed 05/05/2008 http://blog.wired.com/27bstroke6/files/mpaaruling.pdf, last visited Dec. 29, 2008

** . Columbia Pictures Industries v. Gary Fung(C.D. Cal.)Case 2:06-cv-05578-SVW-JC Document 344 Filed
04/21/2008

2007 U.S. Dist. LEXIS 11234; 348 Copy. L. Rep. (CCH) 29338. February 16, 2007,

"™ Biinews, LLC, and does 1-8 No. 3:06-CV-338-R

" http:/fwww.digestiblelaw.com/copyright/blogQ.aspx 2entry=2976
http://www.eff.org/cases/chamberlain-group-inc-v-skylink-technologies-inc , last visited Dec. 29, 2008
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Pt TR B ERER M Z B AR > R ARe A HEEs =] Chamberlain . EFff -

2008 4= 8 F1 4 H, {£ CoxCom, Inc. v. Chaffee 2<% » 45 CoxCom #Efk
& Chaffee {FJJ5i+5 digital cable filter 35 52 i Digital Millennium Copyright Act
("DMCA") 17 U.S.C. § 1201 BHELRESE .2 e Wi EamEbe PR S5 2Pk
5l o AIARIMRL - BEE R » RIEREFRR IR Er b - Bl OREFS i
W T H SRS L - BN S H R S BB B 55 T S AN e TRy BB 2 — -

B -AREFEBREAANE

AN ~ AT BRAREES EFRERRRRA D - M TRRAN PR AT IS - FELE T
B FRERT R RS > LIS E 5 b RES A o F A FRE R TR I - I P
FAEREE C EEENTES o AR i B IR HHER i H TSR
A HARE » fkE P2P BHY (5755 3 {X P2P ~ eMule ~ eDonkey/BT bit torrent )
5 ~ #1=51] [% (search engine) 4[] Google K5 % (blog) & R HGRIE B I
TR S LB ERE R B - DA RS R R G =R R ot
g o e fiE o R AR it (Anti-circumvention of Technological Measures )¥3%
VEREE < BRI B RE R CREE R Tl ke S FRE SRR RTRE 5 G
PRRETEARH IRERE TaBh T bo Bam EB -

BHAP2PEIE (57253XP2P ~ eMule - eDonkey/BT ) ~ =5t [#24[1Google S5 A%
(blog) 55 #d It =& 18 M i 30T & Z2 08 7 A3 At - 3l B 58 56 80 3% 44 . Viacom v,
YouTube/Google; IO Group v. Veoh Networks; RIAA & GEMA v. RapidShare;
Perfect 10 v. Amazon.com; Perfect 10 Inc. v. Google ~ R} {7 5 Jits 55 B B[k A FH R
FNEE SRR SHHTT - #E DA 2 A A R AT R A

EEAS - AHFFEEREEE3FUP2P ~ BT ~ =51 [ K Fliva & (blog) 5 B B, Ze 1 » FFfdiE
R [ %4 .2 P2P 715 2 F ezPeer FIIKURO % » A i eyl L I B PI L HE e
[FIF - T BT A R RS R Jt 2 (8T » RS RHSCRI I T sz 2 IR 2 15
JESINIELE B3 ATT © REHTERE FEE B =0 DA B A T2 PR 2 A5
JE DIRHERE RS AT R R » et AN T e G PR RHECH M 5 R
PR o EI B R R AR R 2L BT TR B FREE AR A R B 755
> SEEREER - (L RER Bl 2 -

* CoxCom, Inc. v. Chaffee, 536 F.3d 101 (Aug. 4, 2008)
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FoF @RZFHERNERAAG AP K RN B

B0 HERRVE T FEGZEZEHRNA

[t R G BRI B I il > S5 A% (blog) e Ry R R AL AU T
H o AR ER T AT B s P LR B ERRL  RREREET ~ A G - B
FLIRESL > IRAT LA PSR UbtaH » S5 ~ 5 s "R S S T NElRe » HE L
FEEFUTEA RS > MR R E A TERERY TRE - SV AT LA T
72 FEAN - ARBARBIE L SRR R B LA ~ FHESEe AR DUOh < 5 ARl
CERYES BN ~ SN B R F A RIS T R A= F <SR
TS 2 AT E T TR B & TEGRE LA AT O ~ S P AR B A
EERERF IR B TR I BT ~ AE 29 T A B S BB A3 H ~ DA
S TGRSR AR S TR E A TR

BRI EE 5 0 UL TERERAEZE T JEIR SR T RO B AR B AR T B
B8 (Robert Tur ) 2 2006 4 7 H PZEETAGHHRERL AR Fr 70 #4855 YouTube
ZELEHE > Tur 151 YouTube #MEUSEIEIH P75 U2 RERE &R - IEEE
[ 2005 4 EB =i BeHIFIR. (MGM v. Grokster) » B2 PIRGERS P2P e S+
i S SGA R FIE SR BT TR - BT cE EIEIR T > R el
FRALFTAE 1992 SERAZERBRIE R 1994 47 m s BB fliee e AR A 2
FHERE Fr > ARSI L ERTAE YouTube #uf b RE R fd -

[E4F > Viacom International Inc. Eil Paramount Pictures Corp 257\ H] 245K
YouTube, Inc., YouTube LLC and Google, Inc. E{FHER E gl >lEH <« %
F » 2007 4 3 H SEBIBEHS 2% FUH Viacom -4k YouTube HEUGREHOAE: Viacom
WHBTR 2T B R A RIRERRE » R Imf a2 R
o 3l HSRAE 10 {fE5E7T » Viacom Tk YouTube ()& " B H AR ZZHEITHS
#9 160,000 il KAL Viacom FAEN 525 Fr Bl F{HF] YouTube fEu5REMY - 3EHK
Viacom # 15 50 HEAZ HRIERE B b o SRBe U 2 2kf
5% - ffE Viacom ZEIEFTAAIBEZAS » FABLZ AL 1O Group v. Veoh
Networks 2722008 4F 8 A1 #l 7 Veoh KA » H¥ Viacom B4457 T #E |
TSR ARG S oKL —F - BE N BCAT R LA S T - A
B AR T B R A B AR P MHBAZZ BT -

R HFFNFEZZHEHMA
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4=5115 [2%(Search Engine il i (RS AFULE 8k ~ MY 2 s G B i 20kt
855 s index fIAEERHE HHES(A] Google $85575 |48 T Ed{7A% | ) » MguL &
SRER— iR FUSNUE PR A DR S 5 U8 SR A A LIS > A JiE
AUEME > IR ERE R F - M SRR » (ELDRLE FH BN G P 2 AR i
=k fe S = [F EAGRELEHE - BRI 2 s oG a8
50 [ AT IR SRR MR A R PR H 8k - {ER
RIS > BRI A RO =5 [ E A RE N e REMAE
B ? G TERES > A LA AR B A s [ AR Y > 2
BUTR > (HiE RbUE 778 system cache ZHHE{HIA] -

L= A - = [ AN IR Re A =2 BOR P A B AR B A
HAEZ I RS ST T kB - U] RG] - h 3K
RUEFAEZIMEE > EIRAIERURERL ~ HEY ~ B A8 AP S F
PRAERRAL » FRFOS EA AR IFORRN SR A a4 el - I ABLE -
ANEEATGEIES - ORI HERME - (35 5 (A PO G ARZ, -
INIIE > R AN BRI > J0ATTIlegifse H Sk DAGERR A P8t > (BN ANiEE S
UL o H B ARG Ui 2 s ~ B SRR S 522 AR
TECREHE T - A SRR R M2 - A 2 (8 A ATl g i s
TIVE AR N TR I =~ PUROSE EaR S A -

Google H T2 HEEIZ AR - A BRI AR R [ T 22 2B S ARk
bt - Kelly v. Arriba Soft Corp. 2> - jit. Google [fii 5 > AIREE Il HE MR L&
FrEEE S IR < 45 Google Ffit/ N IR/ Kelly ZEHHHY Arriba 23 H] it
B 10 HALHER 5 35 I R A\ 05 - e (e [ aa e sy - HR e e A
Kelly Z&H Arriba fi Al FRERTE » Google i 1 i (snapshot) Dy RERF HA
Aash PR B R A E R TP A R > HOASRE RS (25T
BEIREE A IR ERERTE -

HFZBIERE R T » (AR S s F = [ AT AR P RER
WH 5 AHREErELZE > 4] Parker v. YAHOO! Inc. & Microsoft » J5 45 Gordon Parker
29 Reasons Not to Be a Nice Guy and Why Hotties Choose Losers Z{f » # YAHOO
HBLGELF cache WG FEORfIE A BHEE - 5321 Perfect 10, Inc. v. Google, Inc. ~
Amazon.com> 254 > YT IRHFISE ©

* March 13,2007  12:11 PMPDT by Pete Cashmore

* 10 Group, Inc. v. Veoh Networks, Inc. Doc. 79 Case 5: 2006-cv-03926-HRL (N.D. Cal. Aug. 27, 2008)

¥ Kelly v. Arriba Soft Corporation (280 F.3d 934 (CA9 2002) withdrawn, re-filed at 336 F.3d 811(CA9
2003))

* 508 F.3d 1146,9th Cir.2007, F.3d _,2007WL1428632 (9th Cir.May 16,2007, Amended December 3,
2007. 15442.
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F =8 ~ Googledd F 3] 40 E /e H $3%

Google —EL/EF%=s5 [SERGUGAETE - Wil SR e e 2558 SO iiesss © 2R
NS HTHI IR BRI Google ¥ Kea T 2 M I EHURRAAZEH » Google HrfHIE DY
PEAHBH AT I AN R B > BEESSENE > WZEIE I Google i 21 J5{RZ AT TH]
ACIERE N > Google R FRITIEFNEAN - =g R ZBCUDETE] - FELUGHERSRZ T
[ Rt Fr 5 DS TR i AR AR B Se S IR A= i ] > 3a Tl
Internet mining 2 /7205 [REAHE Gk - Google GRS HAIAT =5 [BeE 1 - F
FEBERTLERIMT - BRRE > - Google RE 5.2 HiT Arriba J¢ Perfect 10 S5AHE
ZBIC R > AE AR PHAS 2] thumbnail images > G2 RS HERT BRI -

2005 4F- 3 H » LB 2 e (Agence France Presse ) #T[HIBERE > 5k
o Google YA RCILALTTEIGHSAME » AR Tt b5 Rk LA B A ]
R ~ [ Fr BT A it s SepRRE < ] RO - {2 Google
HriHE ) AMEIGARAERTEIT > ESELeE A AN A > 7ERE55 A Google 114
AR GERBIEE - KBRS R ERE A RE - il 225K Google [ HE LA T5
HONE P BT 3 H %445 Google B3E 1750 #5564 -

[AIKE > SEfit (Associated Press ) HAG%H{LLES Google F- iR /ERERILAI T
i (HEE BB E s A - 5301 > LEAIIRFEEHEHEARE Copiepresse H1R0 53
Google 13855 REUSHE - 1T H Google 3 DLIESE € B SRR 2% - ARBE LA
IRF i PR PR > Google 7ELEFIRFUG » Google WHELRR%554#T1H] | Google
et _ERER o M T B A BRI ] E R RSB -

[HEE: Google {£ {855 EEirlHIRy » AU BN A PG 2 g, - Itk
RO AR s [EESEIE 0 Mg AT eI MR - PRENGHE
T RERTHIERSE ~ [ Fr Bt AT LAFOR > daliy il estis i AR =g i -
A P FREE P i, U8 e 5 [RE AR 22 Ran - B =t [ B T R
GBI - EAELL M Google Tl R FRHE T -h T R > 5 AGEER i
—4 o G LE iR ERER A S o IS ARG B R 2T 2R SE il
e T R RE A e 5 O PR (R I ] DURSZ IO IR -

FHROTEIIESI S > BB (EPRLS - BIPIMEBEE A A A,
S HTIHIAN Google <5 AT T iTAE AUREEELINLZ T A=Y ZEBN AT FREIFIE -

Fwfh - FEfrRHAZ EFHERNA
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ORAER i e — RSO ~ — e h - BSOS e as BNy ~ —Ffd
ASPET ~ B —HH P aRs—fE NS LR v e — R AR s ANIRi(E
$l(digital envelopes) ~ B[l XE5H#(time-bombs) ~ f[[#5 85 E (encryption devices) ~ ({17
177K (digital watermarks)Zs o BRHCRER i T R A ESAFRA © ([FER
# (trusted systems ) ~ $E{FZEE (lock-out systems ) ~ FEFIE A4 (rights
management systems ) ~ ZH{FREE A (copyright management systems ) ~ $§{i/
FERE I %4 (DRM : Digital Rights Management ) e

SRR R R 6 2 HIHEES 11 fB&#K (Prohibition on Circumvention of
Technological Measures) » 5[5 [5 &y i FHBAR B 0 FE it 5 RZERRAT BN 2006
11 H 27 HIERAERL > BHHA 2009 42 10 H 27 HIARL - #HL > SEBESA Tisss
FAFREEZEOMCA) AT B AN THER B HE i

The first exemption

Audiovisual works included in the educational library of a college or university’s film
or media studies department, when circumvention is accomplished for the purpose of
making compilations of portions of those works for educational use in the classroom
by media studies or film professors.”

The second exemption

Computer programs and video games distributed in formats that have become
obsolete and that require the original media or hardware as a condition of access,
when circumvention is accomplished for the purpose of preservation or archival
reproduction of published digital works by a library or archive. A format shall be
considered obsolete if the machine or system necessary to render perceptible a work
stored in that format is no longer manufactured or is no longer reasonably available in
the commercial marketplace.?® o

The third exemption
Computer programs protected by dongles that prevent access due to malfunction or

25

Allowing film professors to break the CSS copyright protection technology found in most DVDs to create
compilations for use in the classroom. Although Hollywood studios opposed this exemption, arguing that
professors could use alternatives such as videotapes and non-copy-protected versions, Billington stated
that these alternatives did not meet the pedagogical needs of the professors. Jason H. Tokoro, Samuelson
Law Technology & Public Policy Clinic - Boalt Hall, November 23, 2006
http://www.chillingeffects.org/anticircumvention/weather.cgi?WeatherID=572, last visited Dec. 28, 2008

* Dealing with computer obsolescence, and allows copy controls to be circumvented for computer software
and video games that require machines that are no longer available. This exemption was granted for the third
time, and is limited to the “preservation or archival reproduction of published digital works by a library or
archive.” Tokoro, Samuelson Law Technology & Public Policy Clinic - Boalt Hall, November 23, 2006
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damage and which are obsolete. A dongle shall be considered obsolete if it is no
longer manufactured or if a replacement or repair is no longer reasonably available in
the commercial marketplace.”’ o

The fourth exemption

Literary works distributed in ebook format when all existing ebook editions of the
work (including digital text editions made available by authorized entities) contain
access controls that prevent the enabling either of the book’s read-aloud function or of
screen readers that render the text into a specialized format.”® -

The fifth exemption

Computer programs in the form of firmware that enable wireless telephone handsets
to connect to a wireless telephone communication network, when circumvention is
accomplished for the sole purpose of lawfully connecting to a wireless telephone

communication network.? o

The sixth exemption

Sound recordings, and audiovisual works associated with those sound recordings,
distributed in compact disc format and protected by technological protection measures
that control access to lawfully purchased works and create or exploit security flaws or
vulnerabilities that compromise the security of personal computers, when
circumvention is accomplished solely for the purpose of good faith testing,

investigating, or correcting such security flaws or vulnerabilities.*®

LR TR (RIS A T RS R P i A A1 B G IO > T SR e S Sl
AR ? ARSI AT IAMERRSE © 1A RLER RS 2009 4 10
Hiis > RAKHB AR Z B R AR BRI fHHIEZ Ji1A

" Computer programs that are protected by dongles - small computer attachments - can be circumvented
if the dongles prevent access due to malfunction or damage and are obsolete.

The Copyright Office authorized the circumvention of access controls for eBooks to enable blind users to
use them with read-aloud software or screen readers.

Cell phone users are authorized to break software locks on their phones to enable their use with
competing carriers. The Copyright Office determined that “consumers arenot able to enjoy full legal use
of their handsets because of software locks.” Billington stated that there is at least one ongoing lawsuit
based on recycled cell phones, with the plaintiff s claim being that the DMCA makes it illegal to
circumvent copy-protection measures without a specific exemption from the Copyright Office. Under this
new set of exemptions, it would appear that the claim would fail. Tokoro, Samuelson Law Technology &
Public Policy Clinic

Allowing researchers to test copy-protected CDs in an effort to find and correct security flaws and
vulnerabilities. This exemption was based largely on Sony BMG Music Entertainment’ s use of a
copy-protection system that increased the vulnerability of consumers’ computers to hacking. Tokoro,
Samuelson Law Technology & Public Policy Clinic

28

29
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¥=F 2EAHARGEHEZCABEERIHAR

¥ - AREEHHABARHERE R AR R R

[

= HI

P DRI RIS TH SR A R 2 i » ST g R L B N S AT R R B A ]
o SRR FEERERHAR (WIPO) JA 1996 et " i SR ERS rEpERE Ak E
{6849 (WIPO Copyright Treaty » WCT) Jz ' HH:SURTER AERERH AR Z 00 S S e MER
%9 (WIPO Performances and Phonograms Treaty » WPPT) - H.HRM LR H#ER
(technology measures, YIHSCHIHEGTER anti-circumvention) HiidFEUEIE
BB — o Flh » WCT Eil WPPT 43 ISR 25 7 MEFR s i & 3 R AT 3%
BRI RE AT I A BLEERER A B IR FLa IR M as i A R e i -
SERIEb Y SES AU ST Tl

FEJETT WCT ke WPPT o2 #6155 SEBIAE 1998 FE3m S T - EREE 2 (The
Digital Millennium Copyright Act of 1998, DMCA) ° JMAER%EES 1201 {5 »
SEBIAEAR S WIPO 15640, R AR 1 BURERL L Gt i S s IR S 1
WIPO FfrfHEAYAE [ REEREME TR (access control ) ZRHGHEME™ - Ay 2ed]
SO > IRIEE DMCA BFF IR e ATA St e —AF T G ERN  HalE &= 2000
H10 H 28 HAF 4R -

S34% o A EE IR HURE R MR BE (R WIPO eI P - iy B e = ERI
NF AR ER U E AR > DXL R e e A TSGR FE it >ttt 2
Ky el 5 AR AR R E A RL IR E B 3% > DU AR = AE e INEE=1E
RERj(United States Copyright Office)/mRINE R » HESFEANE AR (KT
e R E & (PRSI (Particular class of works)JIPAAE » WA
Tk S T M N CE I T T IS A R A i s

IR BISMEUE » MEZRA DMCA 26 1201 RARRA] » AR Ay o] B e e s e
EVERE AT B B St a2 2 R R i e o < & EN A
HEF TR ~ TEACRAFLL A At T IRMRFMEBEA J (non-infringing uses)

" 17US.C. §1201(a)(2) & 17 U.S.C. § 1201(b).

217 U.S.C. § 1201(a)(1)(A).

¥ 17US.C. § 1201@)(1)(Q). MRILHE - ] 25 BF B RAE A5 2 /T AR E S A
VERERE MR R (Register of Copyrights)fE R, - M EREE R RRAAREERAT - R EEE]
B E N AMERE EE A Y Bh P E  (the Assistant Secretary for Communications and Information of
the Department of Commerce) a2 i,
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"/

A HR R R e LA = E M (triennial basis) » & =AFMHEHT
HETTHEAFLT (de novo process) » RIAE = AFIARTERa % > M pot
AR HACAE R SR WIS EAE (R B B2/ R E R BIEr H B B ot 4 .
FRyg ™ o

’ - BREBFr O R RERE RIS E

R DMCA IR - BI85 BEAE 2000 4F 10 H 27 HE XEEAR _fEER R RHY
(RSB o JRE ¢ (1) DA AT HEERA A5 % B (Compilations
consisting of lists of websites blocked by filtering software
applications) ; (2)DAFEMBPERIBETHIATCRGEZE - RZBRIIAS ~ R BRdiT
PRI DA A PR L 5 il s S

22003 410 H 28 H - Bl [EIEEE B R A A S PURE G MR -
il 0 (1) LARS S e /s b A\ et ~ b o WAaRIshE B -
(2) ARG EE (dongles ) PRE R PENEAE U 1 » 1Tz e SR A e sl R o B
BN o (3) BT A E oAk s P SR AUAS LB T EAGHIR - HALA
DURAT B ek & REfefiiZ &1 o (4) LU -8 UHUAR B s34 1 > Al
R PR P REDIRE - LA s A -

1117 R e 75 B A — AN R ER G > AIZAE 2006 4F 11 H 27 HAAE - ik
R—IANGE T AR GRHPEAL o HrhA ZREAIELES — AR (2) B (4
[ > (RGN T =R - R (1) KREESZ S B2 S e o5 BRI
EEE FA B DU E R ZAI R - (2) (AR T HOE R I IR PR AT AR
ESEIHE (£ 1 rmware ) YRR AERE U - L H BUGRE R G p A S R PR R A %
7o (6) PO U & S & B AT S B FRBRE F » B SRR T
BRI DR R Bt o PR S AN R I 2 2 1 MG GR SRS (i B il T

Wi R R T o

Y GRS (PR DR A AR 552 A5 /A Rulemaking on Exemptions from
Prohibition on Circumvention of Technological Measures that Control Access to Copyrighted Works,
http://www.copyright.gov/1201/ (visited Oct. 15, 2009).

¥ Literary works, including computer programs and databases, protected by access control mechanisms that
fail to permit access because of malfunction, damage or obsolescence.

* S22 Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, 71 FR 68472, 68480 (Nov. 27, 2006), http://www.copyright.gov/fedreg/2006/71fr68472.html.
(last visit on October 11", 2009) -

7RG E R S DL A R L S AN S EL AT TR B BRI M 15D
HERHMAEGLEE -
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1E 2006 fFEN R Hrb g At Sy — I pa R > b SR T R
B PR S A e (firmware) Y FE IR 0 F > HHBVRE R G AERE]
TS RREARSE " o | 8RN Rm R AR Al 1 2 BELAH B R 2
HYEEE SIS TR PR A A B AR T TR RS SDRE - T DURHIERR 15 ~ 15
ALK ANHITIRESE N — & Rl Frag 2R F-5% (smart phone ) SEEAIIE
Vo (HFMESERS T EMINE > RIEGEEEATE DI A hEEEE
PREOMEAETHE - SRR LS A — AN P R A F RS IR -

5 T TS AR IR e 1 1 e H HHOER B RR (5 S i i > TR G
SEBIE G [E 2 AR 2006 AP EY A G0 B Ay S5 A B R A R RA
i H B TR PR R AN TR (£ 1 rmwa re ) FYFEIEAE B EIIAER 92
TFHL o (R SR BRI PR LSRRGS A P& S DMCA BUFAE5F > T
15 2009 FEE VUK ERT0IE BAT B LE A 0 BV R REMERE (e e 2R st - s 5%
JIHIER -

EILFEE T o SRS EHAEEE AL 2008 421 12 H 29 5E#fG 2000 452
2012 fEFE FEWER IV R R - RIS Er A BRI L A
2 YIS IR R R

(—) 5 13 IR FER BRI s E(1iterary work) o fiAARR
AP -3 (IR HERER B R RER BB T~ AN ) » AR A BE M4l
B 1 L7 AR BRAEhRE - B 1F 3% A DL AR kA A % e B ai e iy -

* Supra note 34

Y ARSI Gartner PUARET > S ERETEEA AR $H B 2AF 2000 FE &GN 29% M2 1.8 (& -
MAESER] » AR TS IDC BT - BRI TRAYSE & B e 2006 FERTPLERY 5.1 % g
) 2009 FRHTARFR 23% - 2R Wall Street Journal, Phone Makers Scramble to Stand Out, Motorola,
Palm Pin Hopes on New Models; Taiwan's HTC Jumps Into Ad Fray, Oct. 28, 2009,
http://online.wsj.com/article/SB10001424052748703697004574498071226608980.html (visited on Oct. 28,
2009).

O BIAAREE Kaufman Bros ZE2E£40A7HT Shaw Wu BOfEEL » $E5 iPhone FUBELE Y ASES 200 7T » H
AR EAAEEE RN EEME 611 £t MEEFEEHEEMILL 99 B2 199 It
i —EYEE & I S LR (S 2 S iPhone - MEEEAFTHA - FRAANBERERIRA(R » thAmLIE
IR A EE R - N HBERER - HMZEF MR - FIaEmee - HEOERAHE 150
T 0 EREEEEN IS EEMIS 345 3570 » £ Palm 1Y Pre 4% - BUE R AE iPhone
B (BRI EER AR 455 3670 » MEEEBHOERIE 149.99 5T - [FIATEE -

" Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, Library of Congress, Copyright Office, Fed. Reg. 79,425 (Dec. 29, 2008), available at:
http://www.copyright.gov/fedreg/2008/73fr79425.pdf. (last visit on October 11", 2009). ZEFEEE » i
FElERERE e 25 B F2 57 2% 05 R ek [ B A e B B - A7 FR G 8E H &8 2009 4 2
H 2 5% BARRIER R TE B IHELE 2009 4F 10 H 28 HEafi -

P2 22 B S A7 & (The American Foundation for the Blind)## 2003 455 — K EA 5.8 B sk
EBUIHEERI R - HEEES AR HE FENREIIEE - S RERE R - KT
fEEA R s - DS - B L E FEE 2 DIRERE &R - (RS (- A0 T Bl
el | B ARGEE I - (5 AIAR AR 2 B DIRE - A AHRERY FE RS IR - AR
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() 523 fREZI AN (digital right management )B&iHIR#E
HIERsZ S (streaming video) WA THBIRAS 36 » AL R AERERIRR A 51
AR R MR HE » s B E SR R E R A RERRI > R (E0)
H B FER RIS S i AR E R U B N 25 -

(=) 5537 ZRI S EPeH i (anti-access measures ) T mE =
R I SRR R U S iGRe R s R -

\\\

(PU) 25 AN T BORERBER 20 A (o A T S T B e 2E FH DVD 52
AR BRI A A [AIRF A SR (e B B P B AR A 2
HHER#" -

(f1) 55 4B 3 R O AVERBE SR BT R 2l & (E I Afm B s e, DA
{HETAT IR A 5 -

() 25 AC T RIISCELE St & e AHRRN 2 2 - B RN 2
R~ 94T ~ FMELARAEA SRS S ERAE A -

() 56 4D 3 AEASiEhin AR AR EERIRTEE & A EEHIES 4C
SE T " -

(V) 25 4B I BBl R B ARl EF > B 7 e sl S e 2K
PR AR I AER S DR HY - R DRER A R B e -

(L) 26 4F JH: g bR Bl EaERsEml & F, ekt o by
B R FL R 0 PR 2 B H Y, TR DR e i -

() 56 4G 3 RSB R SR BRIl & 1, PR ARSI (5 FHAE
A ERZUR TS Y, AR R R e

HHEEE A e fEEE R ERIME -

* Proponent: Megan Carney.

" Proponent: Mark Rizik.

* Proponent: Gary Handman, Media Resources Center, UC Berkeley.
* Proponent: Kevin L. Smith, Duke University.

" Proponent: Renee Hobbs.

* Proponent: Renee Hobbs.

" Proponent: Peter DeCherney, University of Pennsylvania

* Proponent: Peter DeCherney, University of Pennsylvania
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() 55 4F I HOREEBe R 20k S0 FHAE i i BRI T A e &1 E,
RRIHHERA R, TGRS AR T -

(F2) 55 SAH: BEGTRIFAOME kS n] DR MR R RS L IRy B AR
2 TR P A 2L T EAHE — E Y T AR R PR RS A E B PR AT _EHIAHA
Iiiz

(+=) 5 SBIH: SHEAEMERA TRpmEA S E A R TR AR o URE 2
I — ET A E BAECR ARG AR FR S ] AR HL A A PR A6 2 A A ™

(-FPU) 25 5C J - Al sl MERRER R n] DAB R G EHSE B RS A S e e FE
HERE 2 TR U e Pl M — [ O oA E R R PR IR FERT 1] DA iR B LA
IEAOERAEF A -

(~F71) 25 5D J - APl MERRER R n] DABL e FE R A S A ARG A RIS ik
e PSR 2 1T RZ A R R 2 e — H B A E e ORI R PR AT T DA vk B
A AR ER SSRGS S B E A -

(+73) 25 6 3 FEFH#A (dongles ) PR > AN I BT E el rE SR 5
HAE > TTRZRHS AR b ol PR B A > RS A & B 1T JH R
B RAT B RS IR REFE R -

(&) 273 EEMR R T BT -

(+/\) 55 8A I AR N RS b TRl H AR CRAERE T R 5052 ~ Bk

sl F o HAEGTEASHT S ey R Ot fi i > ] RedE Sl A

“‘E’Jéraali R R S IR ~ (RS B R P A M B B ) 5
%%sx

*" Proponent: Gail Fedak.

** Proponents: Fred von Lohmann and Jennifer S. Granick, Electronic Frontier Foundation.

* Proponent: MetroPCS Communications, Inc.

* Proponent: Paul Posner, Youghiogheny Communications, Inc. D B A Pocket Communications, Inc.
* Proponent: Jonathan Newman, Wireless Alliance, LLC.

** Proponent: Joseph V. Montoro, Jr.

" Proponent: Gary Handman, Media Resources Center, UC Berkeley.

* Proponent: Alex Halderman, University of Michigan.
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(-FJL) 25 8B M 1 AE(E AN E w] Rl HAE RIS PR AT AT PR AR i
HAE o HAEATRRRAF Iy P R i RS OREE PR B D > mTREFR S AR G &
2 TR RIS (O L 2 MR B B 5 A TR

(=) 56 OA 35 B FEm S0 A (T ARl e F > H EARREA
broadcast flag #FRC(— MBI R FHECRERIRS ) LITRDS ~ PRAIFIZE 152
W o R FEE g 1 S 45 P Gy » S DAAR [l S P N AR R ) -

(=) % 9BIA: AENERRG N (physical medium) HYsZi#E(F » B4
WO (Blu-ray discs) @ 4R (down-conversion) Bt L
BRI (down-resolutioning) @ BIAVUEE i " AHIHIEEEC . (Image
Constraint Token; ICT) e MMR%a{FiBEERMEEEN R B S H At
&R » HAERIEI A2 - (B TR, BT DU B AL
BN )

(T 55 10ATE: BMTEARUS N AR A ST S
PR SR R TR T | SRR 1. TSR
RS T IR BB LG IR IR R ITTAER - — FLDNIABA R S e
S PR B LS

(== 2B 10BH: BRI - AER B 2enm)s sBisra s ey
TR B AZ BRSO P B PR B B R ek el A RE AR S » TR
IR T i RE S LR RE RE I (AR as FTAfE Ry sttt se N B R T 5E
FRCEkZ et AR AR A B TR PR R T T RE " -

(Z=PU) 25 1IAJ: £ DVD YR LR T2 F - 1T TALRE 2 i 22
e — H 1 AR I R FE R SE BT A -

(=10 55 11B I sz BIN RS INE 240 (Content Scramble
System; CSS)Ffigfrrnt OB s s NI A5 DVD - HIEREE /2 — it
G RRIE A SR P « H sk Fr i NS B erd 5 - 15
PR it~ o 2O B BN R R R RO Bk P A RE

* Proponent: Alex Halderman, University of Michigan.

* Proponent: Matt Perkins.

" Proponent: Christopher Soghoian, Berkman Center for Internet & Society

* Proponent: Christopher Soghoian, Berkman Center for Internet & Society

* Proponents: Fred von Lohmann and Jennifer S. Granick, Electronic Frontier Foundation.
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HEF TR NS > T TR N AR A S A > s SRS 22k
FIEAFREEER 107 R S P

2 ~ BR iPhone AT A G IRES Tl

FEFTAARE SR TR kD B AR R AR Y
iPhone ° FHFRZEARAENSAESIH iPhone IR » JERIEE— (G AR G TR
R WO ERRAR, > SRR DAY 7 2 R AT S 22 A 6 - BAHE
SR B ATET S TS S AU - AEFRBIANE B TP R S R G - AL
TR AL S BORBUR AT 6 i A LA » (AR A Ik T B R (5 2%
FHIIRES o (HE SR ARA S B IS - AR AT PR RS
o i BRI TR RNAE AR (unlocking an iPhone) AHBHNRTS -
X 2006 HE R G R R A Rl S i ) i PR A A T T DU
G (EHRAHRR PRSI AR N LTS - S RS R R H A E Y iPhone 3G B¥HHAZE]
FGHL T BB -

FH AL RIS I AR TR - e R T TR PHEC A BRI AERE TR B LY
SRV EERE > DU S LB AR T B /i (inter face ) BRFEHRHES - B
iPhone 7P HI_ERIEEIDIEERE (1 con) ile — M ERIPIES - B 17 HAFr it
ELZE S E M > BERAE 1Phone HRGHSFRIIES T BHER = 5 FHHRHS (third-party
application) NMHARIRRS] » FERIE—FEERIRY R RS i ( technological

protection measure) °

ESRA BEFRH] > (2 R 2 B =52 DL iPhone M S ES - 1155 1
HI R B A 2R iPhone AR SIREAYNRTES (A TREST B S (jailbreak;
PUREL jailbreak fi2 WGBS ERA AR « BERINELGEES jailbreak MIF TR
{EEESZ T DMCA 25 1201 fBR SORLRE(ER R > HIlHIIRFEr {4115 1Phone FYFSE M2 E52
S DRI LAE AR A 2008 4R A1 SE BV ERE R HEAS 7 — T FoRASH jailbreak
411 iPhone ff{F R4 (operating system) = T HZ(EME" > A794E 2009 4RI
ERTRE B PR B e R A P R VA 1 A B S R DA (L
R4 ® (Electronic Frontier Foundation; LA TNf&ifE EFF™)HI${ %]

“ Proponents: Kartemquin Educational Films, Inc. and the International Documentary Association.

© HEENEEg FOEHF S B8 BB ENTHEST iPhone BIHENIRR - EEH LR
SEEEERNA o JENNA WORTHAM, The Great Break-In, The New York Times, May 13, 2009 Wednesday.
Correction Appended, Late Edition - Final, Section B; Column 0; Business/Financial Desk; Pg. 1.

66 ] d

67 ] d

" EFH1$%EHSE (Electronic Frontier Foundation; EFF)&S— (R FIFEFIHM - HANZHYR BLER
EERS Y SamE B - FRFE K DMCA R AME . — - HE HENEE2E
http://www.eff.org/about. (last visit on October 11", 2009)
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jailbreak 1T BB R RRLH TRSIE K" DAGERIT L
jailbreak Feffrimkies = HkHsH A iPhone #/E AR IR AR 2T -

B - BRI E SRS ERIRET - DUER iPhone FRERHI

FHS TR e e FH IRBS AR A ESAR EFs A23% > 11T iPhone B
BFEEVUR T ER T B O 52 8 - 00 2% YR - DUREUEE jailbreak
TTRSAE DNCA 245 T FRE S R IILA AT > S RFS 1A S B BRI R PR FE Y
OIS LR

— ~ 3R iPhone fEREHTS [BHIFR

MRIFE R #72 2009 4F 4 H K1 5L FE A 1Y 1Phone Eil iPod Touch
T LRI A ERAEEA B R EE 3,700 AT B A B EE = 5 e AR T
TR o LE— ik E R PR > A58 jailbreak HUEArh » 2w
53 IREME 1 Phone B b DRe s e Skag DRy 72 2 E FHAZ =X Cycorde r IR
1 SETCRIATRHE AN i 1Phone BAs A iiaHekiy FETREZ Cyntact » f&0H
DIZREAT 230 BT - HIHEEE e e b - n] Rl fErs - it
AL > 1Phone T FTFEmEI( & MA&BIRE < SR WERERILEDFE TR =
7 HE PR BE 7 2SR RE B 2558 S DMCA 25 1201 {6804 SRR > LA SLRHAT 3L
T L B RER 2 25228 > %E{H 1Phone T-HEME RIS 259 1Phone
FTiEEr

FESE R 6 [ 75 B B I L AT i Rk (R R SRR s B B > 265 SA
JERIEHH BFF B DUBDUA jailbreak fTEBFTS 30Tk o MEAELLIRIR > 48
SREE NS HIREZIE B 2000 4F 2 F S AR IRALET" - 2 R ERIE0 P At it L
o5 SA BURFEIEIAE 1Phone HHAZ2& FAE CRGERY FE ISR AU BB T N A B RS
B FREZEIRE - ¥ iPhone SEHCATEE » DUREKIZOHIRS « AR

“ Proposition SA provides: © ‘Computer programs that enable wireless telephone handsets to execute
lawfully obtained software applications, where circumvention is accomplished for the sole purpose of
enabling interoperability of such applications with computer programs on the telephone handset.” ’
Proponents: Fred von Lohmann and Jennifer S. Granick, Electronic Frontier Foundation.

" Greg Keizer, Apple: iPhone Jailbreak Hack Violates the Law, MacWorld UK, Feb. 16, 2009, available at
http://www.macworld.co.uk/mac/news/index.cfmnewsid=24989. (last visit on October 11", 2009)

™ Supra note 34,

72 [d

" Supra note 37.

" Responsive Comment of Apple Inc. In Opposition to Proposed Exemption 5A and 11A (Class #1), In the
matter of Exemption to Prohibition on Circumvention of Copyright Protection Systems for Access Control
Technologies, Docket Number 2008-8, available at
http://www.copyright.eov/1201/2008/responses/apple-inc-31.pdf. [Hereinafter “Apple Response”™ ]

P old at 2. HJFATE: this exemption will destroy the “[t]echnological protection of Apple’ s key
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INFITR TR BFF AR ACES SA TRy » %A Fo s s A A m s I R s A e
FEAAER A BRI B HTRF & A LTI 52 21 DMCA HYZE Ik

{E iPhone 1Y jailbreak {TES&T » H I BRSNS T B e G HIE
(ZMERIEE T © /5 1Phone 29 T W A FRES R 1 BERTELE R R4
(operating system) DU BABEREZ (bootloader) SF##E (W LA N LIRIHEHE
)" TZEHIAFEY 1Phone PISBHIHEIIRM CRERTE - RS HHE N2 LI
HERMEE SO T Ho U EEREE (val idate ) B RS ERLAE PR B s 45
(cryptographic keys)5" o WK ILAER NS TR - B ERIESAESU > B
SR B ERE S DU AHBRMI AT A 2 2R - R T B e s
iPhone fTa%s MURHS REFE T -

SESFLEE N T IR - 2 = 5 A 2 RSB T AT A ]
{BATEARFSE T NS A TR 2 fEd” - SRR 58 - 519 iPhone —H.
o jailbreak TS > HoBr ] DU W R BEHERRIV R AR - ()2
e BASEIMIRE - SEAERY jailbreak TR ESHIMZREAIEIH > S 2Bl erlE 2 aE
BE RS R o i F T SR 3E 2 — o HIR DMCA 25 1201 525 (a) THAYER
PN R ST REIRS] jailbreak Bl E# 2N E 22 (adversely
effected) » RIBEAER F R Em BB 25 B AEPRG] j ailbreak g s ZIHILL
AREh e = R TR O8N E B R -

= - PHERE R SUE RIS R

AR 2009 A5 P AR TR AR A0S H P AHBRE LR - 128 SA Bl 11A BUZ &
2 FEAREUER? 2009 10 H 28 HAAE - HZHREFE R R RIS 2009

copyrighted computer programs in the iPhone---and copyrighted content owned by Apple that plays on the
iPhone, resulting in copyright infringement, potential damage to the device and other potential harmful
physical effects, adverse effects on the functioning of the device, and breach of contract.”

ORI A lif] =5 8 2 F AR T i Jeo R R H2 22 3 (proponent) JE &858 2 5 » 5 22 FAL: Fed.
Reg. 58,073, at 75 (Oct. 6, 2008) , available at http://www.copyright.gov/fedreg/2008/73{r58073.pdf. (last
visit on October 11, 2009)

" Bootloader SEAEEEIERMBANE S BIFTE T — BV IMER  BIE EF2F - iPhone AT LIFIEGILE:
TEfSR A - T B AT R 22 IR S IR 228, HEMELE—{EE5a# & iPhone #RIERSEFHVEREE - 56
SRR 4EEE22: 5 Apple Response, supra note 68, at 7-10.

* Id at 8.

" 1d. at 11.

¥ 1d. ( “[Nailbreaking would involve the creation, distribution, and copying of unauthorized modified
versions of the [firmwares], and it would facilitate and encourage the making, distribution, and use of
infringing copies of copyrighted material such as games and applications, owned by both Apple and third
parties, that run only on jailbroken phones. The proposed exemption therefore does not satisfy the
fundamental prerequisite of the statute that it aid “noninfringing uses” of copyrighted works and should
be rejected.” ).
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10 H 27 Hpiiie 2 o el # 88 fe HAHRRR AL » AR RHR AR DUE H IR IR 3
o ASHEEEEERAER  WEERRAE - (I ERERRRARER DNCA 22
SREGH VR P TUE N2 HT o T EAS R HER(T - AR5 T DAIEIRE DNCA 5 41JiY
RVAFSEHE S I RPN ek e O ER AR S DA T

DMCA BHI RSS2 373k > A BIEEAHAME (interoperabi 11 ty) By
aherd I PRI T A A S M A B B e ik =0 IR P ERE T
TEHIRER] > HRIEAZ 2] T REHERIIE ) o 55— hTa > HHHASEBIRHAS A LG
SRTEBEAE DMCA HIE R /NAE » WIIAE Sega Enters. v. Accolade, Inc —ZH™» 37
€ LUIEISI B R R 2T TR TR (reverse engineering) MERGANZEFRELR
RS (idea) » f2—FE THIREIH ) (fair use)™  FAUETFEBTHRITH
R R T T B DR T ARSI B - (ELL EIRRI 2R T - 5B
ErHIERIEEAE DMCA FYZFE 1201 RS (£) 3 » il T DAFHA R - B H Ay s A =
TAZEISEE™ DU R S B s AU R g™ -

FHEEE 2K - BESR DMCA FYIEE H B R - B R Wi SoREr I ey el 75 AR R A
DRAE SR ERTTE I - SRk T AHAE ) B TS BRI WORRIN DA > S0
HE & SOE e RER R FHIA jai lbreak AU BIA S ik A2 = 7 e F e Bl
iPhone ANEFHA MR & » Al - EFF PR RAEERGRIE BHAVES SA B2 ek By
REE A AT BR G 2 0T > BRG] RERYEZE -

(—) R
PRAREBIAIBTEELE A ERERSS 107 R BUE » 45 B e RS BRI > AZH
RO DA S

¥ #E22 H Federal Register, Vol. 74, No. 206, Tuesday, October 27, 2009, 55139.

® See Sega Enters. v. Accolade, Inc., 977 F.2d 1510, 1527-28 (9th Cir. 1992)

¥ 1d. at 1527.

* 17 U.S.C. § 1201(f) provides:

(f) Reverse Engineering.

(1) Notwithstanding the provisions of subsection (a)(1)(A), a person who has lawfully obtained the right to
use a copy of a computer program may circumvent a technological measure that effectively controls access
to a particular portion of that program for the sole purpose of identifying and analyzing those elements of the
program that are necessary to achieve interoperability of an independently created computer program with
other programs, and that have not previously been readily available to the person engaging in the
circumvention, to the extent any such acts of identification and analysis do not constitute infringement under
this title.

P BR T LA 1201 AR (DMEMRAE DMCA 7] R iR > 41 SERIBIEr thit i i 28 encryption research)
FlZe 2R (security tesOfH THIFMEE © See 17 US.C. § 1201(d)-(); 55— SE 0 & AR PR AE
DMCA RUSTHMEESL - RIES AT AT Ee K 2 ME IR o [l =5 68 B R A5 = AFE M — REVERFIE B © See 17
U.S.C. § 1201(a)(1)(B)-(C).

“(FIF 2 B BB (the Purpose and Character of the Use); (2)F{F 2 ME'E (the nature of the
copyrighted work); Q)P 2B & K HAFEAEZEFT i 2 EEfl(the amount and substantiality of the
portion used in relation to the copyrighted work as a whole); (4)F!]FH 5 5 S 1B AE S E R AE[E(E.2.
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(1) FIFHZHERME
Y iPhone ABHUMEE +EAINAEE WA - WRIE - A5 =5
b R ] 1 2 R LB B TR e R b 8 T, » U S Y IR
s H A Z B > A G PR RERIRIE N - BRICZAN - AEA RN e
R ER O B P AR [ B R TR B AAE R S R = G A
SRHS I PR RO - HUDKIIEG - A R R R AT 2R R A 5 = JE PR Bl
FErg I AT IR - BRI e 5 BH AR = v RE S i H S B IAYREE

& > jailbreak BB —  J{ERE B FHERLRE Gk E0vE H
iPhone WA LA A » sE tAudE 17 DAAE G =S58 — 5 FE RIS (e
e o REZHE ) » SEANRTILEE S nT i 1Phone 85—k B #kEZ41Y Cycorder
TS B Hth s B W o SRS/ PE R B8R - 388 jailbreak REPEEHIE K
BugR A iPhone FOZRAET » B &rf & 1Phone 1EH(H IR EME" o (LB IEIHS
jailbreak Mt " —flE A HY SOBRIEH » RIESAIRR ST AR » HASE MRS
TYSRHBHZRGE > 1 HER A BILE T ET - WiEREEE
iPhone REZEHHIE I FHAVLIRE » AT LABER & 6 H Hhk e FLRrakak ARz L
{5 iPhone REIEFHESE » JERJREHI TR E &SI E iPhone WIHHY ©

(2) FFCME

ST YA (RS =5 HE AR =) B AR i R4 (AR BE RIS
iPhone AERM)IIBGR  SRA AEEZE T ELEIEREAEE 7 1HI A% < 7E Lexmark
v. Static Control Components —Z&HEH o EBEHIGE & ERZE ] Lexmark
P E DARR AR A P B A R 2o R /K AR R RS T = R R ERZ E
FAERER R R o SERIFREE /K ERREBeA eIt ER s » BRI S B A
VR URs - WIEFR S ~ PRSI B EYrE A 28 - e 2 = 7
P TR E DAL Lexmark HURHORAERTTErY EMEEL P (chips) - BMBEHARIE
Lexmark MURH AR HERE AN ALY Frfll - JRAERCEERE” -

HESR Lexmark AEHTE F5E > Lexmark ATass MR HIW BN 2EHfEE > H.
AR AR A ERE R R, BEAh > HEES ORI ARG FHURE B Lexmark
SEAHENAT ER S E > MEEBER R o BELERRH MR o IR
PP ARE - M ABEHIEEN TR —HIAE S E 1 Lexmark FYZEN,

225 (the effect of the use upon the potential market for, or value of, the copyrighted work); 17 U.S.C. § 107.
87
See Apple Response, supra note 68, at 12.
¥ 1d. at 8-12.
¥ 387 F.3d 522 (6th Cir. 2004).
' 1d. at 547-48.
' 1d. at 530-31.
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SR DUE PR B R = - 05 2 EBGEE  BEAR Lexmark M8 A
Sk R R N AT 2 R DUSR A > BB GER e ey A" -

SEULIT S » 400 1Phone RS EIIARE Lexmark AUEIZRMER e fe =t » s
PEHURE LR iPhone FIHSASATANHEAEE AR IIR > B2 s 2 E2 ]
A7 ] R R AR A SRR S RS T T 2 e MR USRI > A
PERRIRELTAE Lexmark —Z Ui - JAELL jailbreak J7ERIEN iPhone HYH]
e > AETSE LA AR B FEAE > (RIS E [ 1201 RRH RS a2 [ 5

o o EPGEE TR - HACEISIY I AVE BN ThRe e
(functional ideas) > MiFEFEMENE S (expressive idea) ’Eﬁ%f’?féﬂ’\]{%ﬁii
SR o TR A R AR L (o L] DAAE R 26 Sl AN - sk -
FIZRBE DS A HSE S ARG MR (merger doctrine) Bl S Em (scenes A
Faire)SZRE I METLIS (R AN E H LSS » T R e (A
HESL” - MAISEE iPhone PARRVETEE » HARGIHAERIESFRA] iPhone HH]
DARAE SR A NS s T2t = HEHAE =ET T (syne) » HARE AR Lexmark
— ZE i AR R il PR AR UL - HERIIE » £E Lexmark —ZHY AR T
iPhone IR FRECR IR EZ SIFRA -

KRHFEAIZVFREEEF Tane Ginsburg SRILHIRERS » fEReflpdlie N —
SHEAEYIRIRIEEHEE T - ARSI R R P T T SOSGEE BRI A PR - P &
B TERENBRENE SR Ry ELA T DL BT 1 S A= ARG
* e fiE iR iPhone H HFTIHIERAYMIE » DXFS H ARG MEIRRESD 11 i RHE e

2 1d. at 546-47.
The court ruled that:

“it is not Lexmark’ s authentication sequence that “controls access” to the Printer Engine Program. /7 is
the purchase of a Lexmark printer that allows “access” to the program. Anyone who buys a Lexmark
printer may read the literal code of the Printer Engine Program directly from the printer memory, with or
without the benefit of the authentication sequence, and the data from the program may be translated into
readable source code after which copies may be freely distributed. No security device, in other words,
protects access to the Printer Engine Program Code and no security device accordingly must be
circumvented to obtain access to that program code. (Emphasis added)

” See supra note34.

" BRAR G PR B SR R A IIRET » G RS, RHL SIS ha B 2 E AR

7 LA Lexmark V. Static Control J= N T/ available at:
http.//www.copyrlghtnote.org/crnote/bbs.php?board:3S&act:read&id:43. (visit on October 12, 2009)

” 1d. at 536. The court ruled that:

To “unlock” and permit operation of the primary device (i.e., the computer, the game console, the printer,
the car), the component must contain either a certain code sequence or be able to respond appropriately to an
authentication process. To the extent compatibility requires that a particular code sequence be included in the
component device to permit its use, the merger and scénes a faire doctrines generally preclude the code
sequence from obtaining copyright

* Jane Ginsburg, The Pros and Cons of Strengthening Intellectual Property Protection: Technological
Protection Measures and Section 1201 of the US Copyright Act, PUBLIC LAW AND LEGAL THEORY
WORKING PAPER GROUP, at 6 (Feb. 1, 2007), available at: http://ssrn.com/abstract=960724. (visit on
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iPhone A - (HAMLRIRF RS A FHRMESS — ks - AERLIR(T T
HAMTREE Jai lbreak FHBARUT TS FRIE G HIAY AT EE

(3) FITHIH & R HAT R P 5 i LR

£ jailbreak R > FEe(REe AR EIANR B iPhone #)8%
I EAE SR R A AR AT RE(L 1 Phone HEIEHHAF » R B EEE L B
B e e R B RE o K1 L 0 jailbreak BT TR B LA S-S B HAYE
F o AHEBEA e AT I SRR e RV A 5 B S EY i s 2[R %
& o BIANZE R i be 2AE 1977 4FHY Zacchini v. Scripps-Howard
Broadcasting —FHPHIZSEIL A" « A% E o [ Zacchini I A5
PG E AR - S EUR BB S RS RS S
Fr AT HIR I RS i A T YBAEIE0E © ZRIMT > {E 1Phone WUGHgRE T » AR TS
it 2B G IATAE ©

(4) FIFAS R B R B s 2

SRR S AE Ho gk BEEF AT 20nVEs SA TEEEH R > jailbreak WFHBITT R
TeFEr S AR 2 2 PR L A R N DA 8 > SEE M3 I S gyt
JENTE A > Ecf e HB RS EERA™ © SR » /€ BFF ek inonsg
BHEREFE SA TERYFRER AT Tk - AR ESIEIE R R FEAIME o
RIS RN ORSEHEE S - etk > SER NS TR > 1Phone B 241N
HR15 IREEE AT K > e iR > B WK - 4R
Fei¥ jailbreak WIFHBRTTE - IErErE S AR Fl 48 -

Bl o HIRENSESRINAT I E5RJ(ERS - (IS8 1E iPhone EAHHIZH
=5 HET ARy rTRE BB S ERURYE - AR1MT > 1Phone AER_ETHUE R BT R
< BIRS e S5 BN A Qm PP TP il rT DA R a5 — el Ly
TRHSBHA R - 35 A B H IR A A « AR e A =

October 12, 2009)

7 See supra note 34.

* 433 U.S. 562 (1977).

* See Apple Response, supra note 68, at 18.( “[jlailbreaking the bootloader and the OS clearly diminishes
the value of those copyrighted works directly by giving rise to a host of problems in the safety, security and
operation of the iPhone, and by substantially increasing Apple’ s costs to support the software).

™ Comments of the Electronic Frontier Foundation, In the Matter of Exemption to Prohibition of
Circumvention of Copyright Protection Systems for Access Control Technology, Docket No. RM 2008-08 at
9, available at http://www.copyright.gov/1201/2008/responses/electronic-frontier-foundation-50.pdf (visit on
October 12, 2009)

""" See Apple Response, supra note 68, at 18.

" 1d. at 3-5. ( “[i]Phone, a product hailed as revolutionary, unprecedented, and more advanced than any
other mobile or “smart” phone then in the marketplace.6 The iPhone presented a breakthrough phone to
consumers with a fully functional web browser, desktop-class email, industry-first visual voicemail, 1Pod
music functionality, a built-in accelerometer (particularly useful for iPhone applications developers)” )
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JEEFHHRHGEE 1 Phone #8 A= FJRs » (IS th i LURZE S B 1Phone PR EHTHE
At (reformat)LIEE » FETL MM REEE - HELLITS > AR B LR 1
IRHEAEVII B2 EI 2 -

(=) /Ml

ARG L, BRI AT B HT DA BRE R A M e Ay B B Sl 4 A
JRIL > AR R LR R RS B B [ 25 AR B R RAT T REER T G BB AT Y
A alEIT7RE BFF 25 SA JHAUSEZEANA » AR jailbreak TTRATAML - T RERER
17Tl _E3% T3 iPhone {5 FHAEGR A FTAE T £ DMCA 55 1201 {5REF () HAHIECHTHE -

= ~ B85 iPhone B2 Bluwiki

Eil jailbreak tHRHHYSS—iid » RINEHHRHIBHIBUR G (open source
sof tware) ik o AT EHERILEELAYA 2 AR TE - DIORaE H B 7 LAl Ef
HIBES NS - 38— RATHE Bluwiki HYRREEE 0dioWorks Eil EFF [l SEE N Eli
WhFSHh f51EBE (U.S. District Court for the NorthernDistrict of California)
FeHEE o BZERMHERIE 2008 47 11 H Bluwiki.com fguh E—FHEHZE > $1%
AN Oy iPod BEEREIESEL iPhone REAELG RN 1Tunes LLAMHK
B FIAIAIFET Winamp SBHAUFIGHEHES Songbi rd —H#EfAFCHEA" » MHE
FETam N A RESH AN MESEE RN i Tunes S 44RRBORES-HHY DB File 2
= DIBGEE 1 Tunes MYRHL AR R g™ -

EE T BE % - SE ORISR BIZ8 TR (cease and desist
order) %K Bluwiki.com BAHRHR A R EEER - RN REZH K EARIE S DMCA
5 1201 1655 (a) WY SRR - 17 OdioWorks fFafn% &  » tHHsE %Y
EHHAfRE (server)BEER"™ « 1% > B#E Bluwiki S5 E HI#E - OdioWorks
Hil BFF JL[aPersga S e i - HEdis o £F Bluwiki RAHRBHET G & i TR
I IR SR - W ESRE A PR E SR - AL - A TR
MG DMCA 25 1201 626 (a) BEECHUFERER Y ERAR -

DN i E SER S ENE NP Epay e
(—)  DMCA SRt KSR A5 S wm H

(Emphasis added)

"% See EFF Press Release, OdioWorks v. Apple, available at: http://www.eff.org/cases/odioworks-v-apple
(visit on October 12, 2009)

" See Fred von Lohmann , Apple Confuses Speech with a DMCA Violation, available at:
http://www.eff.org/deeplinks/2008/11/apple-confuses-speech-dmca-violation (visit on October 12, 2009)

* See supra note 34. FHALEARY Bluwiki §8UuLFE M R RN BN AE - FH2 A
http://bluwiki.com/go/Ipodhash/Takedown (visit on October 12, 2009)
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ATk DMCA 27 1201 {655 (a) HHES 2 1) 3 iy BLEBLZ » RIDUE TR SIS S
FAREEE EERAAEAARIRAY » RIBRAHUE - (M A EEE ~ L~ f24t
RN AR BGEREATE ~ S ~ s ~ abd > PR EEs \‘T,?#LMAU%Ei‘EﬁﬂrB'ZT%
RESTHERS TR H AL o iAfEAS T AE Bluwiki fEL_EATAAERIR G -
L_Eﬁi%%(i@ B AT IR RIS EL o AR RER EEF%'%&?H“‘
o5 DMCA 275 1201 f6R55 () FERYAL] TE&BAIL[:*E i % FHRERYT T - PR
TSR PTRESH A S Bl e SRR 1 AR E R G B I SR — TR SRS

(=) BREFEMNGIE iTunes DB File HIZEIEREAN

BEARZARTFHY iTunes DBFile 15 » SHERIH » SR BRI A I ERE -
[KIFS DB File BYFEE FEPUE A HEEAE I iPod H44RRIFSE¢ iPhone
FRRBUMRE S SR o WS FATIEE R SRR O AR > HOAR
SiE DB File HUSSEREN » TEEREN FL A Se BRI RER T HEEYHET TIE SR
ia i RS T HET T SO ARG T

(=) HUHERHE PR R R T AR

ARZEHHY iTunes DB File ARE A MRS » HE /R EATHY FE R
I AT AR PR AET TR MTAE R FE I e U i DU e 5 I 21
IR FF%S DB File #EfTHEFAEIHVENE - HAILL - DB File Wi AF5¢ DMCA
551201 16656 (a) TERRHA T 0] | (effective access control )IUESE " °
T E A DMCA AS Bl AN g 25 1A SN L s il 1 B R GRS T AR
i o UL PR g SR R S IR 2 AR R A -

(PY) SESFEE NS 208 T DMCA RBRfASE R TR EIA L E

At DMCA 5 1201 BRE8 () BIE - BlE 1 DURS 2 sl B At A L B JEE H
FEAMEEEEEEHW > B E IR *Utﬂ@LEIiﬁE@@J&*%ﬁE
o EARZE T B HE TR R A HENEE L ATAT iPod EEARRINGS
iPhone AJ PAER AWM BIFERYFE FHFEUAHAS » 21 Winamp # Songbi rd & - J@

17 U.S.C. § 1201(a) (2) provides:
(2) No person shall manufacture, import, offer to the public, provide, or otherwise traffic in any
technology, product, service, device, component, or part thereof, that
(A) 1is primarily designed or produced for the purpose of circumventing a technological measure that
effectively controls access to a work protected under this title;
" See supra note 37.
"™ See New York Times Co. v. Sullivan, 376 U.S. 254 (1964)

” See supra note 37.
" 17 U.S.C. § 1201(a) (1) (A) provides:
(1)(A) No person shall circumvent a technological measure that effectively controls access to a work
protected under this title. The prohibition contained in the preceding sentence shall take effect at the
end of the 2 - year period beginning on the date of the enactment of this chapter. . . .(Emphasis added)
""" See supra note 53.
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It > Bluwiki HURHEH R R R B A AL PR E I BIS MElE - sE s
RN ARG F R 55

(1) EHEBREE S (infringement nexus requirement )N ANIFAE

1 E BB FERERY Chamberlain Group v. Skylink Techs.'"LLK Storage
Technology Corp. v. Custom Hardware Engineering & Consulting, Inc.' Wi
i 2 PR QSR R R S B It 4 » JHOPEE 52 47 38 S DMCA 25 1201
BRITTRE © MIAEARZEE T - I HEE R TR#HT iTunes DB File Y HIG
AEMCATE SR > {EEE R R R L s S 7 e B Lt A =R -
K[ - (AR B PR A -

(%) /N

ABARAR 3k Bluwiki 35 1201 g BOBTRERREHY F5k - A HAVE
ERERIS o IRIEAERS T SO BB AOTR DL T > SEAFENSAE 2009 4 7 H 8 9tk
SIS RRIT A& R 177 Bluwiki BORHBH AT LA R E AT A L L
"o 7fi EFF B Sam Odio (Bluwiki B OdioWorks MR EE A) BRILERE RIK
R o M BFF {58fiatk e 2 HE SO H FRAITERS MR JEAR AT DAMER R
B H 2 AFGENE  Sam 0dio HIER - REZAS EHERTHELE - AT EEREE
AR wiki it A SARRIEGE - HEEZK - £ EFF BUSEE) > FifL
Bluwiki mEFFHIFHRANE > IRAT T RERF G ENATRYIA DNCA S2HE R & [ 2 AH B
RATEMHERTERHEE T -

VY ~ ASam

DMCA H 1998 B fti =4 » EEAE TRFZE - 41 EFF #RA—FR#4F5 T DMCA
Bt HERTAR TR R ) #h o SEdE 7S T2 DMCA Al Ak
filrE o 35 LA BRS T HiH1 S m H FHELuRRHRA e ~ S - FHBES S
BRI 28 LUK 5 e ER S AR 152 (Computer Intrusion Act)FUfT{H™ A
It > DMCA EA EAR A ES 25 N L priailie o MEZA S e o Iffia 2Rt
SR > DMCA HuffE st 1SS B 17k 2 FIRTH R R RTRE - B2 E RSy

"? 381 F.3d 1178 (Fed. Cir. 2004)

" 421 F.3d 1307 (Fed. Cir. 2005)( the court ruled that circumvention of code controlling access to data
library maintenance software held not to violate § 1201 because access does not “facilitate copyright
infringement” )

" For Apple” s withdrawal letter, available at: http://www.eff.org/files/Tuly%208%20Apple%20letter. PDF
(visit on October 12, 2009)

" See Fred von Lohmann, Apple Backs Down On Bluwiki Threats, available at:
http://www.eff.org/deeplinks/2009/07/apple-backs-down-blu (visit on October 12, 2009)

" See EFF, Unintended Consequences: Ten Years under the DMCA, available at:
http://www.eff.org/wplunintended-consequences-ten-years-under-dmea (last visit on October 12", 2009)
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HHT H 5 ERATBAORZ BT F AR R PR B I AP - TTiia ] ATE
EROOIE S N S R TT ARSI  m AT LAY » SEI B & s A SO (e
AIIRUE - TR BB I T B A SO BRTE -

B  MAABRREHARLERZLE RN

W S I 9T Tig -2/ FRE I %< (Digital Millennium Copyright Act
DMCA)% » 158 5N N BB THE5 2844 United States v. Elcom Ltd..2 7% >
FBIERE S AR R AR < USRI e RFE - RN AP 2
7 RealNetworks v. Streambox ; B FHAPE < $285] DVD fi@tiEiiiis DeCSS & SN,
Universal City Studios v. Corley ; Universal City Studios v. Shawn C Reimerdes ; ¥f
P e ARSI 42E] Sony Computer Entertainment America v. Game Masters ;
Lexmark Int’1, Inc. v. Static Control Components, Inc. ; ¥if5EF #2444 Sony v.
AiboPet ZEZ}: » i} G R ERIRIEIERR - AT EANERHBUEAEGT - Hp
LA The Chamberlain Group, Inc. v. Skylink Technologies, Inc. ~ Ticketmaster L.L..C v.
RMG Technologies, Inc. ~ MDY Industries, LLC v. Blizzard Entertainment, Inc.55:%<

Rk -
4% ~ The Chamberlain Group, Inc v. Skylink Technologies, Inc.
— » ZKEFERTER

ANZEHHE 2 B A B LR 8. 2E1E (Garage Door OpenersféfEGDO) » il
HA— TR A e — A B R BIEE s » SIS oRn s E
AR S B ERAR T o SR S S PR B R P R - E— s i GDO
HIRAE R e e fie—i 55 e — I BRRHAEIE - AN A S AR — e 5
oy HLVHBHER IS - A ERWHESP A" BRedas” (universal
transmitters ) > R A] LARF S & DAEEAIGDORAR AL

AR REEYE D T ERERRdy | I E BN o AR EFE -
JHAERChamberlainfy) “Security+” FRATELSkylinkyModel 394 FH#§5%7
Chamberlainf 22#EA — 1l 52 2 ERECRFENIIEENS (rolling code ) FEMEREL > mILA
AR A E R DAEPE R - AHECHY > SkylinkyModel 392832 Al A
FATEZRNE - (EAIAETR 15 LAE I Model 3915/ FSecurity+1 Bl -

Chamberlaing? £ Skylink P FH #5835 2l Security +38 15N 204 > RIS E ] LIGE
RABIZAEN F 3R E B P ) 2 2B o [RIH Chamberlaind245 Skylink 545t
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KB EERESIE FHAEH “Security+” MIGDOREEE K T tE & FREZE 5120 1EH
HERHY R R it BlE - Em 7 AR PR ZR i 2 (PO (Summary
Judgment) ° Skylink S FE5EChamberlainilli 74 AR PR HIRER — & 2 S HLfr
{EEE AR » i ChamberlainHY R 2855 H 7] AR H Chamberlainf GDOZEE F 7% 2&

ﬁﬁﬁ?«?ﬂﬁﬁ@x%{ﬂéxﬂ% .2 HRHS © ILAL > DMCANGZA fi# Chamberlainf
L EERYEEE - HE(RZGDOAZ £ PR - {HSkylink{/ 7 DMCAZ: 2 kBRI RE
KRS f@jﬂiEmﬁfi{ﬁ#U?ﬁ’%ﬁ’ﬁ%%yhnkﬂ%aﬁ » Chamberlain ARFEEL_ERF% >
EREBE R TR AR -

LEARZE T » Chamberlain AGEA 8 Skylink {255 HEZERE - oS HE & Bl
REET > ST LR IR HLGD O3 e R T 500 P 1 B SR QR a2 S A
(PR B R H AR Rt ] DUVE B B 245 Caccess control ) 2 FH
DRIESkylink A EE FLSBhAERYT TR 38 28 1201(@)(2)" » KIEEANZ Gt 5 BiAF A
SkylinkJ&: 754 3 K DMCARLE & BBl (R it

B8 > SkylinkfyModel 39HY 5 FH 58 S s P (gt W (22T A S (Rods e W {1
FHOEE - 25— (ERH 2 Chamberlain AR ERLE (fixed component) > HAEM
TE P RHEE #8054 » 5 AR/ HIE& s Chamberlain JEEABHYZCR: « HHASkylink
FModel 391: 35 5 4 Chamberlaint 2 bt —Fx A1 FH AP Chamberlainf i B
B WOl AR 1201 (2)(2) Z BRI -

ANitChamberlain 5k - JEEIISENE 2R 2 IR ARG Taﬁﬂ;Zﬁ% ' KR
2% RN R R LA WD RE - — B EERe s - R E i Eipbess
% HESEFRAGGDOH R s > (HGDO RS /R BEE A LA BRI e -
Chamberlain%ﬁ% » Skylinki% et EE G Model 390 FEHAY - e 5 1 SR

17

[I]t is nevertheless noteworthy that Chamberlain Aas not alleged either that Skylink infringed its copyright

or that Skylink is liable for contributory copyright infringement. What Chamberlain Aas alleged is that

because its opener and transmitter both incorporate computer programs ‘“protected by copyright” and

because rolling codes are a  “technological measure” that “controls access” to those programs, Skylink

1s prima facie liable for violating § 1201(a)(2). (CHAMBERLAIN v. Skyilink ,381 F.3d.1178, 1185)

" Digital Millennium Copyright Act (DMCA) is not limited to Internet. 17 U.S.C.A. § 1201(2)(2) § 1201

Circumvention of copyright protection systems

(a) Violations regarding circumvention of technological measures.

(1) (A) No person shall circumvent a technological measure that effectively controls access to a work

protected under this title....

(2) No person shall manufacture, import, offer to the public, provide, or otherwise traffic in any technology,

product, service, device, component, or part thereof, that-

(A) 1s primarily designed or produced for the purpose of circumventing a technological measure that
effectively controls access to a work protected under this title;

(B) has only limited commercially significant purpose or use other than to circumvent a technological

measure that effectively controls access to a work protected under this title; or

(C) 1s marketed by that person or another acting in concert with that person with that person's knowledge
for use in circumventing a technological measure that effectively controls access to a work protected
under this title.
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ChamberlainfOVEEIIERNT - BEIH R GE 0] DS SE2EHT 2 ChamberlainfE A 2 FRECR
AEIFEIGRA L WMOESCE 120115 (a) Q)ARIRLE -

HZR > Chamberlaini® +7& > Model 39k 1 Bi#tChamberlainf )y EaEHAlr > H.
HAEE ] AR Chamberlainffi 5 FRECRAERT R IERE 2 4% AR
MIREEE H e (has only limited commercially significant purpose or use ) * 7R
38 [21201(a)(2)(B) ° 25 = » Chamberlaini [fij =7 Skylink T#5Model 399 HIY - &5
T AR #EChamberlainf VBN Hlr » HAEm n] DIA LTl Chamberlainuds
FAERERERF B > BUER1201()(2)(C) -

MR > Skylink REEHPTEE - FIREE— > Model 39385548 HAAFF 2 MERHIA KL
EERHY AR R R A IIBE 2K > ChamberlainfMEk 8 HHGDOSEE rh 0 S 1Y
FEFZHEREE R EISTE R - 28 = BRI Model 393824 H) Security+
GDOs &A% Chamberlain F[EIEE » 5350 » Skylink 184538 5 DMCA » [N 47451201
T6R(D)IE & 2V GE KV R © 25 1. » ChamberlainSBiits B TR S ANRE (i —(E G
EAEHECRER FEIEAE =0 (R T DU — A ERECRE IR T -

ESRSkylink FiEH AL G SOBCE AL - (U2 F B FHEE > 3252 Skylink T F0RVES —
WEGTEE > Homh A F i P HiModel 39%%324 28RS ChamberlainfSZ A Jz vl & -
F1 S Skylink i Chamberlain 5 H52AEAG 7 75 FIModel 39,2 §15%E » Chamberlains %
fEH > Skylink R B H iR EFERRGE (T > 1E4) > ChamberlaingF FoRHANZ AR
& BHHE 2 RE MR H T T DURI B — MR B Hoe 228 B i DA il s B 1) i R e
& o Skylink SGEARBEELIILAGHE > (H 3R AR RS > R = A H HELIR
HORERT] B P E R FE N - MRS R i A S RER > AR 7%
TERES AR ERIRE K -

=~ WG EBe R ERRREE R

ESEERTRE - B RHRERFEH BRI T (R A 1S 2R
NIZHEITEE T » i —EE e TIE » siZaieds « HIOHE ~ B8R ~ (2 aiE
A AR i o (HREPE R EH » —(fHE Chamberlain GDOZEE IR -
AMEPEARZESERIRER] > ATHER] 00 HRZGDOSEE 2t FH CLHYHJER « it
FEREEIRF > ChamberlainslfiyZ A5 1 HA& S HO0 A BHRE BRI E - IKPLREE B0
ST FHSkylinkModel 39 » MASCHUFEZEAEGDO  Skylink fiRHHBHE A E FHE) T -
i EModel 39BHGDOZ S ©

i EBE AT Skylink ) F 3 > 3 5 ChamberlainilfiyZ A £E80 EEREREHIE LA
PR > SRS T RS - HEBE BB A H R R S
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TEERL PE T HELREO R RE - AT ME AR LT 3e %B’J?‘ifﬂﬂuﬂﬁﬁﬁ’ﬂ%ﬂm ]
HEBeRAEH » R Chamberlain B DMCARYf#E » A U Skylink &858 £ 551201
fER()QEYHLE - S C YR A0 FModel 390 - M8 120116 @)(Q2)

HORLE o FERDESEEEY - e fEA@ ] PR F Chamberlain. [ 25l - DIGAIA R

EKETE E/;EBIZO o

//El

ARIEBRIE e R - SR ESChamberlainf i 2 FE#2Lihfi# 7 DMCARY
E#" ZhiFor - DMCAAN A AE#Chamberlaindi oI5/ EHEE DG TIRER 41V
FAMER] > te &P H *UFHﬁﬁﬁﬁﬁﬂﬁﬁE@Chamberlamﬁk?\i}\ﬁ@E"Jfé*”m VSt
Chamberlain NREFEPEEERER S > IR BEMEEEModel 3988578 FTHE L €=
EHHAEAEREERERIRER -

AR HE— D HIFOR - DMCANZ A o (FRE N BIS TR AERE - iR
A EREE RN LR ARG T A RAHER™ « BESRDMCARIEHBI A B LEER}
PO PR AT E(E - (HUE S FREN A =5 SRDMCA S 1 201 BRAUAGE > AMH

A ERER SR PHER A OR B BERE HER] > th D JH SR RUHET T8 Bl FHRZ IV
FiéZFﬁﬁ‘Eﬁ/\fiﬂ’fﬁ%@ EFIE RS RIS R i 1 T PR 1=
o RS (R BRI o PRI EEAREBEAIRIOR » 1R IR
fEHChamberlainfyar RERSkylink e ZERARRIZEE. » DAUSORIAERT FH AT S EHERR
RIS & RIS A S - e S A DM C AR B2 RRIAL - IRy ]
A PIARSkylink SRR A2 2y BRAY ™ o

" The District Court rejected the alleged implications of Chamberlain's warranties even more strongly,

noting that consumers are always free to forego the benefits of a product's warranty and to use consumer
products in any way that they choose. (CHAMBERLAIN v. Skylink ,381 F.3d.1178, 1187)

“ The District Court declined to adopt a construction with such dire implications. Chamberiain I, 292
F.Supp.2d at 1039-40.

" Chamberlain v. Skylink ,381 F.3d.1178, 1198.

"2 The DMCA cannot allow Chamberlain to retract the most fundamental right that the Copyright Act grants
consumers: the right to use the copy of Chamberlain's embedded software that they purchased.
CHAMBERLAIN v. Skylink ;381 F.3d.1178, 1203.

" The DMCA does not create a new property right for copyright owners. Nor, for that matter, does it divest
the public of the property rights that the Copyright Act has long granted to the public. (CHAMBERLAIN v.
Skylink ,381 F.3d.1178, 1204)

' The anticircumvention and anti-trafficking provisions of the DMCA create new grounds of liability. A
copyright owner seeking to impose liability on an accused circumventor must demonstrate a reasonable
relationship between the circumvention at issue and a use relating to a property right for which the Copyright
Act permits the copyright owner to withhold authorization-as well as notice that authorization was withheld.
A copyright owner seeking to impose liability on an accused trafficker must demonstrate that the trafficker's
device enables either copyright infringement or a prohibited circumvention. CHAMBERLAIN v.
Skylink ,381 F.3d.1178, 1204

* Here, the District Court correctly ruled that Chamberlain pled no connection between unauthorized use of
its copyrighted software and Skylink's accused transmitter. This connection is critical to sustaining a cause of
action under the DMCA. We therefore affirm the District Court's summary judgment in favor of Skylink.
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&\  Ticketmaster L.L.C v. RMG Technologies, Inc."”

— > K-HEHE

20074F4 H > #1220 F Ticketmaster i) b — (i DARR S BT i 4 ey sl BRER P
TEHEA IS A FIRMGEEEL &5 > FIRRMGHTHEEES AR A= Bl Ticketmaster
MG E— & FCAPTCHARYEH (R#H5 i - Ticketmaster,Z CAPTCHA - %11))
AE » BAAE IV & 8 i 5 T 52 B SRym e i A LA RN TR
T DB 1R DAAMEE =0 5 i HARI AR 2 > (RIS rl R R s T 52
NRELZE A EY o FHFARMGIA R DU ES 20 3 G4 e o Bk FR M 22 2 e
JESIELIR > SR LU TRk TR BE A e Ticketmasters% N HCAPTCHAREH] » #4
GAWRFAF LR ERTEE > FRAEm e S M S AT L S ] -

FH A Ticketmaster/F I 2 # B A HGTSAMEF » MerdUR HAgnEr (8 A
K P AR E T 75 - B ra e TR ~ 25 IS F B EEEHG — XK
Fr ] AT EE RN DI AR ~ DU BRI & A | i
(22" > (HERMGHE 2 #RBEAE S T Ticketmasterftyis JE B FEORLE -
[t Ticketmaster SfRMGEE AL - R HE R DMCAZ 120 e SORLRERR K > f
ECEERED: ~ FBISFEIS I % (Computer Fraud and Abuse Act; CFAA) ~ #2%
20 DUSIIN FE IS U IR S A

=~ IRk R

TN HE 7 AR E Ticketmaster fITH IV TR 2544 (preliminary
injunction) &5 FEESS » RMGLEARZ ] AEIE KK DMCAZ; 120145 ~ S /EREL LR
gk (HASE R CFAA™ o H 3 S EE AR  (GECFAARYBLE > Ticketmaster
LR B R AR — R PN T 325,0008 56 DL IR 1iIDMCASE LA
AR EER™ > SE /2 S5 M TicketmasterfE# K 5 FHRDMCA 2 3 57 {HAMEERAE
FERRMG:E S CFAABLE ISR IR o 38 {18 B G HERR Rt R 1L i 25 S o h— (i m]
L% PIREMENERE > IR H M CFAASEEE I A 212 2 (Computer

¥ TICKETMASTER L.L.C v. RMG TECHNOLOGIES, INC., No. CV 07-2534 ABC (JWJx), 2007 U.S.
Dist. LEXIS 78427 (C.D. CAL. 2007).

Y 1d. at 2.

1d. at 3.

P 1d. at 8.

0 1d. at 46.

"'1d. at 36. The court ruled that "[blecause [ticketmaster] has not quantified its harm as required by the
statute or even attempted to show what portion of the harm is attributable to [RMG], the Court cannot find
that [ticketmaster] has affirmatively shown that its harm caused by [RMG] exceeds the $ 5,000 minimum.
Thus, the CFAA claim does not provide a basis for a preliminary injunction.”
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HIRTER o AT ERE; (2) Ticketmastersd ] [ FEUICAPTCHARYE i PR tiFH
f& 7 A SE ] F B i R L G L (3) RMGHYZS = 7 & P R L R A
1A TicketmasterfZFER G T 28 Ticketmaster 5 2244 uE; (4) RMG#E =
HEEfRA 7RI T Ticketmaster =2 FAE » DRH R BIoRd EL {0 T2 R (B O RE R
LK (6) RMGHE iz Fit LARESHET THE Il T 2L R BB RMGEk = TR AR AU BB -

IMRMGHER - H 5118 K DMCARPLEE T # » CAPTCHAAR Gl A g
RAREAEZ U AAB S P R R o th4) - CAPTCHAGGEHY 2L
H A RIS S0 8 - IR FH A B S I IZe il el ™ (HRBeig A
YHRRMGIEER™ > AGPIRRMGHGK © 152G 0 EBiad FDMCAMEZ A ST
REFE I AR E 2% > (M BASEAEIA81201(a)(3)(A) LA K §1201(b)(1) s I A7 454%¢
iill y (effectively control access)— {4/ FYIBEFREAATZEAFY) ERIRERINIE 25 -
TEARZ > B &/ Ticketmasterf i 5T 22K » CAPTCHA AR Eh 7 Bk 22
SKICGH A Y - RE s o 11— MR 1 B i i v A B D ARG ) F Bl
ALGERBEE o« BEZbeRELEE » CAPTCHALE LW DA il 2 AR
{7 Ticketmaster g EL » HUBNEHL ARG - HKIERMG TR
CAPTCHAf{# /2 —E XM BAE=RIANATER » RSN » TicketmasterfFE 5 L
JELIREFHCAPTCHA S — i 1] DA AR 2 Mg R M R i DR FE e -

[FIREDMCA F T I » T BURACRAE PR » TR s L 3
S eI I Ers R DMC A B HR 2 B > FEIN AR RMG
AT RS F37 i S DMCA R (R R AT A Uk H 1y
BRI

2 « MDY Industries, LLC v. Blizzard Entertainment, Inc."

" 1d. at 31. ("[RMGI's only unique arguments as to the DMCA claim are that CAPTCHA is not a system or
a program, but is simply an image [], and that CAPTCHA is designed to regulate ticket sales, not to regulate
access to a copyrighted work™)

¥ See id.

P 1d. at 32-34.

* RMG HIfEE Cipriano Garibay 5k ASZEA4ES IR Z R » FEARZKE » RMG &G HAemiofies -
MU INEE 2 SETCHER B RAMHENE 45 TAF Ticketmaster FY5 225241 E 8 A H AT BRI 7
REE T > AGES] " B8 AYSUR © See RANDALL STROSS, "Hannah Montana Tickets on Sale! Oops,
They’ e Gone", N.T. Times, Dec. 16, 2007, available at:
http://www.nytimes.com/2007/12/16/business/16digi.html (visit on October 13, 2009)

" MDY Industries, LLC v. Blizzard Entertainment, Inc. No. CV-06-2555-PHX-DGC, 2008 U.S. Dist.
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B SRR -

ELREHTTI - Blizzard/E HGHFISRE HatiE 174455 Warden g s P9l - 5k
FHERERIN S - Wardengit g — (BRI AR SRR il o IO AE Rl s oy i
AF4 s scan.dlI” 1 resident” B A2 =CHE - — HEZHRES 2 BB LR e LAY ME IR E 5
i o ASHFIERIRS » R FEARD T S DU FH #ie e 5 Al s P b s s
H o Blizzard 15 > scan.dllfilresident g {EAZ20HE » AEHLSEMES Pl BRI n] DI K
1R RS UIGlider S S 55 A HRHIRAERS i > tHIRIILAF S DMCAZS
120 & 55 (a)VEFTFETRIY T A RkEed]"™ | (effective access control) » [fjGlider#it
HE HIAEEW arden i P58 i A ROFE =0 -t IEBlizzard - 5RMD Y AT T RS 8 X
AHEIE I o R E A ERE -

= EEMISRH B R
FE20084E7 ) > AZ B AR a RIS it 5 iR DMCARYRHIRE 5k

EAE LT R I 20 LS _EERERBE A E BRI R - (HAIERRFR SR /s |
kb ALexmark Int'l, Inc. v. Static Control Components, Inc."'—Z& F1) FLfiFHk 2]

LEXIS 53988 (D. Ariz., July 14, 2008)

" See Dan Goodin, “Blizzard awarded $6m in WoW bot case - Glider crash and burn” , October 1%, 2008,
available at: http://www.reghardware.co.uk/2008/10/01/world_of warcraft_bot_ruling/( last visit on October
12%, 2009)

" See Blizzard, at 34. ("[O]ne component, known as "scan.dll," scans the user's computer for unauthorized
programs such as Glider before the user logs onto the WoW servers to play the game. If Glider or similar
programs are detected, scan.dll denies the user access to the game servers. The second component, referred
to as the "resident" component of Warden, runs periodically while a user plays WoW. If the resident
software detects the use of Glider or a similar program, Blizzard revokes access to the game.” )

¥ 1d. at 35.

" 17 U.S.C. § 1201(a) (1) (A) provides:

(1)(A) No person shall circumvent a technological measure that effectively controls access to a work
protected under this title. The prohibition contained in the preceding sentence shall take effect at the

end of the 2 - year period beginning on the date of the enactment of this chapter. . . .(Emphasis added)
1387 F.3d 522, 547 (6th Cir. 2004).
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TS » A5 T BlizzardsEDMCAFIAHRE 3258 - /FLexmark—2Z2t » 55 /330
AREBERE RS - BIEFRFIEEMR SR » AN S R Rl e A S - (i
BB TTE > — HIREHIEE 7 LexmarkfFy 7 5y » 5k o] DAE A Z IS
Folrtrird = - #1521  ER Lexmarkill i A7 s HH i PRag R =0T
A2 R HIDARR R > Bt BRI g #8E - WRHERE R Lexmark B A
DMCARRLIE FERAFAE" o [ » REWEBEE - 12 A Blizzard

HA RS Hntty eF HLa A FE R IR > YA BT S nIRER A e TLRRs ~ Bl S A7
B DU e s |- L peiscan.dll Eidresident i {E A2 Z0HE o 1 HLK 38 M AE =00E
A AAG e (effectively control access) {324 P B 30 ERic e » HIMT
HEHEL A4 > FEDMCARI§1201(a){ERERIEESE T -

Blizzard 544 ™ g 5 (R N FL 3 5 b2 F TICKETMASTER L.L.C v.
RMG TECHNOLOGIES, INC."—Z&rfify FL DAY TR » (AR ZR R e AT
R o KA R SN 5 beRd 5 » /ETICKETMASTER— % » %8
FHICAPTCHARE 2 v A RN B S e CAPTCHARE =0 1if » KiE
7 Pfigjticketmaster.com g5 - HEIRDMCAZE 120 Gl Hy RH ORaEF T T; FH
[HY » AEARZE T 18— H I EBlizzardfU % - BV 15 Bdscan.dll
Eilresident i (A2 =15 - AR ERSN AR > HE2 A DMCA 120 1B RE
o BT ISR R A (summary judgment)EEEE IIEAE A o HEEE
KBlizzard ity DA A8 53 H9=E H i scan. 1 Edresident Wi & F2 =CAE I AR H PRt R
Jiti > 1] MDY RIS AAE B R DASE 3 St B B AR S DM CA S 120 16¢
(PsE A > OB nl A o A

EAF RPN EE - MR A ER A B nIBlizzard 13 [ DMCAZ 5k >
{ERAERZBERA 20094 1 A EHH R > Al S FEBlizzardfy 18R » 545
ks B EBlizzard B £ > BV LUERLE R Rt T BiRedE
i | (dynamic non-literal elements) || A EEHL » MDY $FHIRAF Y - 1M

"2 See Blizzard. at 36. What the court cited from Zexmark provides:

It 1s not Lexmark's authentication sequence that "controls access" to the Printer Engine Program.[] It is the
purchase of a Lexmark printer that allows "access" to the program. Anyone who buys a Lexmark printer may
read the literal code of the Printer Engine Program directly from the printer memory, with or without the
benefit of the authentication sequence, and the data from the program may be transferrable into readable
source code after which copies may be freely distributed. No security device, in other words, protects access
[] to the Printer Engine Program code and no security device accordingly must be circumvented to obtain
access to the program code.

" See TICKETMASTER, supra note 126.

" See Blizzard, supra note 136, at 38-39.

* 1d. at 39.

“ MDY Indus., LLC v. Blizzard Entm't, Inc., 2009 U.S. Dist. LEXIS 98989, at 19-20 (D. Ariz., Jan 28,
2009)

" 1d, at 19, n.2.
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kP A Warden 2840 - A DARG IR Do e BT IS R T TR BT T

£y WAL B IR R Y — 7 > MDY i rYsk i Glider I H] #ELNIEL
RUHE > (EBE BT TR N Y - WA A DMCALS 120 1{GRA5E T -

FERLRITEE T > aZBe s [ 18 =K EAPE f£Chamberlain Group, Inc. v.
Skylink Techs., Inc. [ BEE I (six-part test)™ » HFEFE™: (1) Blizzard £JiEER T
RAEEERTE  RAHANY T BRI R ) BEAEERE 2) M " BRI
TR ) SZEWardenfi PHIHSIY A - (LAIBLGliderfTRLHE (3) Gliderf {50 =
NGLAE IR Framiso by BB T 2R | 5 (4) Blizzard AT RARELL 2
METTRS: (5) — HInx el hy BI85 ) HAITInDAR S DUk
(6) MDY fft e B35 Gliderfty 3= 22 F Iy 5AE AL Warden 280 » 11 Glider/ gt
I B R 2 BAOEfE - HMDYZRLAGider i] LI W arden B0l i 1 HE 7 T3l %
AT E A ETRS - (EXTO /N BEEHIRIRTEE T - 2 beietkal MDY (e L
ST DMCAZS 120 B SORLHERR K > AAZHE T Gliderf i) A A il 43 -

Blizzard 41 T HEMDY 5 E i Blizzard il 5 52 I 224 B (R (tortious
interference with contract)'™ o FjABlizzard Fiff B H4 JEE ER T S B2 RERS e Sk e
A HAEDC R BrtGEY B A ffllkas 2 Bl > Y e e m FEUR T %0l &2
FE{&&K | (BEnd User License Agreement; EULA)EL " {fi FHEZREEK | (Terms of Use
Agreement; TOU) » FERE{GRERAEDT S IS EUIFISI IR A/ S0 TLRER A2 BIPRA] - [FIIRF I 2
KUt AR IGREMET TR « PEAE DABZK IR ERE i ARSI o (k.
HAFRARN T EEE bR T IREE RS BN RS  —H B 5 E
[ SEELOMEER - B EET503E 0 RS IS TU A SRR 2 EREL e R B AR
o bRk L PRI AR o HiABlizzard LI 2 IHE B BAOATAE 0 T
MDY 5k AR S B AT ARl Al Rl iRt 7 A 2 LA T 28 i Gliderdii i B 2 i
RIS - e 88 Blizzard X2 HHHE o IHIAMDY ELIEFS AN Gt - AL -

" 17 US.C. § 106(1)-(3).

" 381 F.3d 1178, 1203 (Fed. Cir. 2004). The six-part test provides that:

A plaintiff alleging a violation of § 1201(a)(2) must prove: (1) ownership of a valid copyright on a work, (2)
effectively controlled by a technological measure, which has been circumvented, (3) that third parties can
now access (4) without authorization, in a manner that (5) infringes or facilitates infringing a right protected
by the Copyright Act, because of a product that (6) the defendant either (1) designed or produced primarily
for circumvention; (i1) made available despite only limited commercial significance other than circumvention;
or (i11) marketed for use in circumvention of the controlling technological measure.

0 See Blizzard (2), supra note 146, at 19-20.

1 1d. at 42.

2 1d. at 43.

™ See Blizzard (1), supra note 136, at 11, n.4.; see also, Corynne McSherry, “You Bought It, But You
Don't Own It" (July 15th, 2008), http://www.eff.org/deeplinks/2008/07/you-bought-it-you-dont-own-it.
(visit on October 12, 2009)
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FITH S Bl B2 AL AT ARTHCs > £ m] DU BZRE R SIAC SR AT Se B RORER] > 3855 1]
AL SER R R TR 1 00 BL L 1 TMBE 2 VERE SR PERER A B ™ » FjA e
UAE EFvETh > NSRRI FSE LG EFRAbest b L — 2 T
7 eI AT RS P R -

PH1d. at 43-44. ( “[TJo establish tortious interference, Blizzard must show that (1) a valid contractual
relationship exists between Blizzard and its customers, (2) MDY knows of the relationship, (3) MDY has
intentionally and improperly interfered in the relationship and caused a breach or termination of the
relationship, and (4) Blizzard has been damaged as a result.” ) (Internal quotation omitted)

™ Corynne McSherry, supra notel32: Fred von Lohmann, You Bought It, You Own Tt: MDY v. Blizzard
Appealed (Sep. 25", 2000),
http://www.eff.org/deeplinks/2009/09/you-bought-it-you-own-it-mdy-v-blizzard-appealed ~ (last visit on
October 23, 2009)

¥17 US.C. § 107(Limitations on exclusive rights: Fair use), 117 (Limitations on exclusive rights:
Computer programs)

T MDY’ s appeal brief, available at: http://www.eff.org/files/MDY's%200pening%20Brief.pdf. (last visit
on October 23“, 2009)
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8% -~ MAP2PA %oy £ B 2 7k £

= ~ Columbia Pictures Industries, Inc., Disney Enterprises, Inc., Twentieth
Century Fox Film Corporation, Warner Bros. Entertainment, Inc. v. Ben
Fysh

PP oA T LU H 4 S A i 2 b W TR — o BT T LURE
FHP2P AR g XA s ol Ml e MRS AR = e WS - mie
FHAR BRI A = 4 252 v~ BEs ~ MPSRRI AR BA 2< - B Z RO EAR B3k
HE o ARZERIFSSEBIP2PREIS H— 2 Y FITR o M Fysh/E DL BIR LN, - i
SRREAGUE A AT B B UM AR B RE I ARE AV EY) - (HUE RS e it T P2P
T B GEREULAO(ET T DA S AR SRR < 0L R - e I N R
% o i F N (IR ie i LR > R A A SE B el MR = -

JAAZEH > Columbia Pictures 5 R 52 S F PR #% 5 Fysh $2 (b4 A FEmiff H B
FERZ Nk > TSR B VIR NS 3t 5 1A 3 R A S B Ben Fysh $2HEER
HIR Fysh AR EE » IR — G EEmiR 7 (S P —default judgment )it
17 o N EA AR > JAPE R BRI SR  MNARAPE AR E S BA%
PURE > DL VAR T e S 75 o 5w i 1 e i e ™ o DRI LA S B Y B
SRAEIA B VAR T AR AR Z 2 LA S i B4 5 Fysh 275 BA R HIRE s
TERE 7 e ¥ AN TIRERY Fysh DA—idifatama 7 =GEr T3P © SR LR - 15
BEASmARI% - AR B E R P SR PR o SRR 2 E IR
TEME TS L AZHEE AT -

LIS EERIEIN S » £ TN (Federal Rule of Civil Procedure,
FRCP) Z555(b)HHACHLE AR Tt R lam U B e SR - AR RLE > BRIEH
BERE A~ A A BGADIIBERECEE BRI RER IR BUE NS TR RE I A
SRR o AHEEE A E S S P EHMATRF AR A B ST iR m PR

P R EER R 45 $1 % Federal Rule of Civil Procedure 12(h)#EH AR PIRERIBHRINDE - DURAR
28 U.S.C.§ 1404(a)/2 754 HAA B0 & BB TR ARt Il - R BN ENAR A ar e - 6
H A 5RA PIAR e 2 i S B e 1A b

ST R NG RIERE S $IBI Antoine v. Atlas Tumer, Inc., 66 F.3d 105, 110-11 (6th Cir.
1995) FAREEERE -

'Y Federal Rule of Civil Procedure 55(b) governs the entry of default judgment. Rule 55(b)(2) provides
in pertinent part that judgment by default, when the amount is not for a sum certain, may be entered as

follows:
(2) By the Court. In all other cases the party entitled to a judgment by default shall apply to the court
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B o (L BIEAIPRETIA] b S e ahm AR EEE DL T
R EEECEMRE | (sound judicial discretion)F5.2 ' o A% - FR4528 U.S.C. § 13382
FUE » BZIRIA T3 R e s B R R I PR RS =R ) IR R
FETR R A AR VPR 17 U.S.C. $501 Tt 2 ANZE » B puiiist 7 i be A
FHAAFAME  FEREER - A SEFTT - IR BB E IR A D] 2 B s
Fyshje f HLAETERE ?

SRIERTE - SEEREGE R PIET S B s e A BRI - A 2
EEE © ()RS EFHEING TR ' (long arm statute) 5 ()& &
FBIFFSEES T IR T I E R 5 (due process) JEAN o AZ S 210
BV N R ek P Bt AT S S s (e AR e R > SO S kbt —
BRI S TR N ERE -

B /NS - Mach. Co. v. Mohasco Indus., Inc. Z&HrEgH =R EHIE L HE
(three-part test ) DAffr & i NETEMER R E 1 © (1) W5  H PRI LAk
JERAATT R RERR Bl A A A vkttt (2) AR R R EIN S AE L
MW ATRATEEC (3) #ys 2 TR Eihni s mE s B R AR E A [ 4
(P > DAL AT B i A R R G EE ™ » BhAh - 58 /3G _ERRiEBEAEBird v.
Parsons—Z< Y NREIE A5, < Bl RETREAT IMERY AR « ARESEZPIe > TR
— A ELEERURZAE EUE R R Ry B R e e e I LB - HITn] DR E Mohasco —
EAER R — 2R, O

therefor; but no judgment by default shall be entered against an infant or incompetent person unless
represented in the action by a general guardian, committee, conservator, or other such representative
who has appeared [*3] therein . . ..

" Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, 10A Federal Practice & Procedure § 2685
(3rd ed. 1998).

FraE T RS (Long-arm statute ) » HEAYRRZIEBEAE SR RIE N B IR AR L
WA THEEERE - SREIEINE I & AT TE BV EEE AR - 2 NEESRKIR]/ NG - M R
il

' "The defendant must be amenable to suit under the forum stat's long-arm statue and the due process
requirements of the Constitution must be met." Id. (citation removed). Under Michigan's Long-arm
statute, Mich. Comp. Law §600.705, this question becomes one as Michigan's Long-arm statute
"extends to the limits imposed by federal constitutional requirements." Mich. Coal. of Radioactive
Material Users, Inc. v. Griepentrog, 954 F.2d 1174, 1176 (6th Cir. 1992).

ey —BEERHIERAYEAZA0 T ¢ (1) the defendant must purposefully avail himself of the privilege of
acting in the forum state or causing a consequence in the forum state; (2) the cause of action must arise
from the defendant's activities there; and (3) the acts of the defendant or consequences caused by
thedefendant must have a substantial enough connection with the forum state to make the exercise of
jurisdiction over the defendant reasonable. S. Mach. Co. v. Mohasco Indus., Inc., 401 F.2d 374, 381
(6th Cir. 1968).

' "The operation of an Internet website can constitute the purposeful availment of the privilege of
acting in a forum state under the first Mohasco factor 'if the website is interactive to a degree that
reveals specifically intended interaction with the residents of the state." Bird v. Parsons, 289 F.3d 865,
874 (6th Cir. 2002) (quoting Neogen Corp. v. Neo Gen Screening, Inc., 282 F.3d 883,890 (6th Cir.
2002)).
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FVEARIN > FZTE e AR T TRl EUAT B (LAY B 2 B rE i B H SRR AR 5 - ¢
G EUH T AR R R B PE AR N o B 2 ) » DX el A S e e
NEWERE™ « Jetk - EPERSHRIHRZ N R B R~ SERII A TV IE IE Y
IEEFE P IE LR Mohasco = HEHE » FRES HAT S T DG fRtam e < A1
FAETEREZRED T -

ARZE G s E R HIHERY I i SR S M MR = RIS (E A5
BT TR o B AR PR R PRz FOI BRI BB ki = ~ Bl AT H
FEEY) > SO RS E SR T WA RIS TR R 1T
U.S.C. § SORERHERNIBUE - GRS EITT - Gat/ (=& EYIHIe
HIETCLIHE -

ESR IS FIT SR e M (B AR o e J SRS  E MR T TR o PR A di (R E
“AH (statutory damages ) JREMEFFTS0ICIEE: - ANEbe il - WS F R
SEUE I N AR R R SRR A H AT R 5 T AR I A
H CHSHERS » lerlianZid FIERSHa NRPE R = (R TR Rrell
Koo B H o W e ILREnG > RsUhMER AR H BT BB S T R
Sl > 38 R TGS RRCERME > INRSiE 2o R HAT AE ) Behifis 24250 ~ HER
iE EEAERLAIERS  (HHE S AR R B T S B 2 R S R8Tk - IR
PDesE s S RE NG NG |~ TR SR BRI B BB AT 2 & ERE R
HE > RO R F ISR - DL R SRARIR B PR R AR 504 5RAY
RUE > GrRPI RGBS CINE B 88 - 0 A5 S T DURE R 2R S A ]
KA RSO & SR

53k BRIE S P R Sl 3K B R TR A Rl R - 2Rk

' Tn the present case, Defendant operated and profited from a website that was 'interactive.” Defendant's

website required users to download indexed hash files which corresponded to copyrighted movies or
television programs. (Am. Compl. PP 23-26.) Defendant's [*6] website also allowed users to post their own
hashes on his website and allowed users to acquire login names to accomplish this. (/d. PP 23-25.) Moreover,
the server which hosted Defendant's website, and which he leased, is physically located in this District and
Michigan residents did download copyrighted movies or television programs. Therefore, where Defendant's
website was interactive to such a degree that it 1s clear he specifically intended interaction with Michigan
residents, the Court holds it has limited personal jurisdiction over Defendant.

17 USC § S04@2)-(c) ~ IRIEZME > FEBEEEHEEY 750 250 E = EET. s M E i E
'* Therefore, the Court finds statutory damages in the amount of $ 20,000.00 per infringement proper under
the statute and circumstances, and hopes that such an award will deter and discourage others from operating
like websites. See Coleman v. Payne, 698 F. Supp. 704, 707(W.D. Mich. 1958).
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AR BB AR RBIEGEAER FET R BEI M (Ben Fysh) DA—idfatamity
JiGHEL T AR E M RO I A B P ERE - TP e o MRS (R 1
PILL SIS CRT R IR E HFIGE - HET16350n i EE » JRER T i %
IR AZE AT L BER

T Fysh 2t 2 S8 AI: o _ES ST B O (PP R AT A S A R
o ARSI R - AR BT AN e A
B RN RS » DU & 25 L SR R AP » SR e
BN SR T E U SR T B | Ty R AR
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HEZ AR TR TSR R -

' The Court finds it is proper to issue a permanent injunction prohibiting Defendant and his respective

agents, servants, employees, officers, attorneys, successors, licensees, partners, and assigns, and all
persons acting in concert with him, from:

(1) aiding, encouraging, enabling, inducing, causing, materially contributing to, or otherwise
facilitating the unauthorized reproduction, downloading, uploading, and/or distribution of copies of
Plaintiffs' copyrighted works, whether using Defendant's website or by any other means; and (2)
downloading, uploading, and/or otherwise reproducing or distributing Plaintiffs' copyrighted works,
whether using eDonkey network or by any other means.
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— o EPIRE

WA T PU{E#EEE (Isohunt, Torrentbox, Podtropolis, and Ed2k-it ) K Wi{fE:E
fedEE (trackers) (—flEEEE] TorrentBox » —{[f58#% Podtropolis ) » LU &7 Fung
websites © Fung websites et ' ffi 1 | £ (dot-torrent files ) B ELAHRHEFS#G{ F# -

E e EGHEATN MU E R SRR (WER ) ERAR et
BitTorrent 5% eDonkey FY /7l A FEAE EAEBUELIFEIGRFRAE

Rl RS Bt e | IBMEEE ) (trackers ) BEAKHY TP A4k - —1H
IEAEEE T RE LA T 0 !rE (peers )y HY IP {izii - DA5 3B F-EHY A A,
e LEIRG > TE LA e AT AR E AR 2 - S En e E G L
EIREAPR B AR 2o Ll&ﬁﬁﬁ%a? N AT IR RERSE « 2R
A5 MG FHERGEE - G > Al (] e e e B B P - O K ATl
P TP (ki R SEORAeE TR SOE ARG A4 T 38 S Enditt RAM (Fit
FIGECIEHE ) 6 H S A BRI A - AR ILRRRAE - 58 SR IR 1R T
TERHEAETE A - HER -

2006 4F 10 H 30 H » & A S S G a0 S rEah - f2Rg iav’%
IR BN LR \?”fﬁﬁﬁf (discovery procedure ) EF‘F}T ATHEET B BIRE S -
EH-IAME s T — B — it 2 05 » B H E"Ji{ﬁﬁﬁf

(retention ) BHHEE - ﬂfﬂ_l_ RS (11t1gat1on hold ), DARECRFHRA A4

{#4% ("[o]nce a party reasonably anticipates a litigation, it must suspend its routine

document retention / destruction policy and put in place a 'litigation hold' to ensure the

17

" United States District Court for the Central District of California, Decided: June 8, 2007

A typical dot-torrent file contains the IP addresses of one or more computers known as "trackers."
(Horowitz I Decl. P6). A "tracker" directs a user's computer where to find peers who have all or part of a
particular content file by providing the user's computer with the IP addresses of those peers' computers.
(Horowitz III Decl. P 3). The tracker receives reports during the peer-to-peer transfer of the actual content
items and receives confirmation from the user's computer once the download has been completed. (Horowitz
1IT Decl. P 3).

" 1f a user of defendants' websites clicks on a "download torrent" or hash-link, the web server receives the
user request, including the user's IP address and the name of the requested dot-torrent file or hash-link.
(Horowitz I Decl. P 11). Such data passes fleetingly through the random access memory and is written to
temporary files on defendants' hard disks in the transient disk space. 8 (Fung I Decl. P 3; Fung II Decl. P 4).
By virtue of being written to temporary files [*11] on defendants' transient disk space, such data is deleted
continually and overwritten in the ordinary course of business. (Fung I Decl. P 3; Fung II Decl. P 4).
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preservation of relevant documents." ) o FZ{E A EE— R s Y & R0
Ko DGR AHRE S RIS SR - S5941 > B2 (E It Rk B = P H
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T ARZGER,
1 frlliedn i AR 2Lk (log data) HAHRHME:

MRIBHFS SRR 26(b)(1) » 5 m] DL S B RG A  E T %
BIRE PGSR o N EiE B 5 BORPEG R - RS TR RS AR S 8%
YR B 2 TG SR R A B ARG S 0 R S EARS B R TR
A ~ Fung websites &5 EENRFH ZEMREIVIZRE - ARG TR » BTkl
B R o IAARZOE AT ARBZHE | (vicarious infringement ) ~" HlEIZHE

(contributory infringement ) ~ LUK T 5 [R54=4# ; (inducement infringement ) FYEH G -
EHAERGETR - AT S S E B TR AT o Y T IR A
ZERUBRESHER B Fung websites FOMH B & SR T 2T HE AN RTEFHEAME ) & —8h > A]
REVRAE ARG S » H LB nTRE e I PdEr TRRGARY RIS - IRIIEEBE PR AL

2[RI E B AR RO T E TR EN 0 A6 H R T e iR e
( The Server Log Data Constitutes Electronically Stored Information and Is
Discoverable )

IHS ESER RN ER 34 foR(a) (LU MRS 34 6 ) MikE 7 ¥ P TR E
ARSI P RUE » RN R AR M RES AT B AR B Ry 505~ A8~ Bl
[ > WA~ B AR BRI ARE © AR Zs R (The Advisory
Committee) it — T ML © " - —FEEZ AR DU TR Rl ERE
Ao H TGS S RERE RS AT H AT AR T2 A 0 S
S A AL A AR B B8 | ™ o R TGRS B AR SR R
AR T REEE - HAEBFR R FERAATE 34 k() MILAZRE Y i B HLIRTE -
FoRZ SR A LR T I A Gl A E HAE S s AT m RELIATTE AP NS ~ IR
SSRGS | - SEIRER - W TRt RN S e B ey > Al HL R 2

"7 Pursuant to Rule 26(b)(1) of the Federal Rules of Civil Procedure, parties may obtain discovery regarding
any matter, not privileged, that is relevant to the claim or defense of any party. Fed. R. Civ. P. 26(b)(1).

"™ Primary infringement is a necessary predicate to such claims. Perfect 10, Inc. v. Amazon.com, Inc., 487
F.3d 701, 2007 WL 1428632, at *15 (9th Cir. 2007) (citing A&M Records, Inc. v. Napster, Inc., 239 F.3d
1004, 1013 n.2 (9th Cir. 2001)).

"7 "Rule 34(a) applies to information that is fixed in a tangible form and to information that is stored in a
medium from which it can be retrieved and examined." Advisory Comm. Notes to the 2006 Amendment of
Rule 34. The Advisory Committee Notes further indicate that Rule 34(a)(1) "is expansive and includes any
type of information that is stored electronically," and that it "is intended to be broad enough to cover all
current types of computer-based information, and flexible enough to encompass future changes and
development." Id.
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(Requiring the Preservation and Production of the Server Log Data Is Not Tantamount to
Requiring the Creation of New Data )
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4 BURGER AR s e A\ RS 26 517 ( An Order Requiring the Preservation of
the Server Log Data Is Appropriate )
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Although the parties have presented no authority which deals with whether data that passes through RAM
and 1s written only to temporary files in transient space constitutes "electronically stored information" under
Rule 34, defendants do rely upon a case in which the Ninth Circuit addressed whether data in RAM -- a
medium more transient than temporary files on a hard drive -- is electronically stored information in another
context.

" Rule 34 only requires a party to produce documents that are already in existence.

the court concludes, as suggested by its analysis above, that such data exists and is, at a minimum,
temporarily stored on defendants' hard drives.
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179 . . . . . . .
Defendants also raise issues concerning the privacy of their website users based upon the First

Amendment and a federal statute. [*28] 16 (Plaintiffs' Motion at 47-55; Defendants' Supp. Memo at 2-4).
Although the court discusses each such issue below, the court does not find defendants' arguments to be
persuasive, particularly in light of the fact that this order directs defendants to mask users' IP addresses
before the Server Log Data is produced. The court finds

that defendants' asserted interest in maintaining the privacy of the users of their websites can be adequately
protected by the protective order already entered in this action and the masking of the users' IP addresses.
See A. Farber & Partners, Inc. v. Garber ("Farber"), 234 F.R.D. 186, 191 (C.D. Cal. 2006).

™ Title 18, United States Code, Section 2702, generally prohibits a person or entity providing an electronic
communication service to the public from knowingly divulging the contents of a communication while in
electronic storage. 18 U.S.C. § 2702(a). Specifically excepted from this prohibition are disclosures [*31] of
the contents of communications (1) to an intended recipient of such communication or an agent thereof; or (2)
with the lawful consent of an intended recipient of such communication. 18 U.S.C. §§ 2702(b)(1),
2702(b)(3).

*The court concludes that defendants' privacy interest in the Server Log Data is outweighed by plaintiffs'
need for such data. Consequently, as defendants have the ability to consent to the disclosure of the Server
Log Data, the Stored Communications Act does not provide a basis to withhold such data which is clearly
within defendants' possession, custody and control.

™ 1t is well settled that foreign blocking statutes  [*35] do not deprive an American court of the power to
order a party subject to its jurisdiction to produce evidence even though the act of production may violate
that statute. Richmark Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1474 (9th Cir. 1992)
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5. BUR PR Al A el SR I <t = Y (An Order Requiring the Production
of the Server Log Data Is Appropriate )
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6.2545 %k (Evidentiary Sanctions )

" Tn considering whether to excuse noncompliance with discovery orders based on foreign statutory bars, as
opposed to issuance of an order directing the preservation or production of evidence which is the issue here,
courts are to balance the relevant factors in issue. These factors include the importance of the information
requested in the litigation, the degree of specificity of the request, whether the information originated in the
United States, the availability of alternative means of securing the information, the extent to which
noncompliance would undermine important interests of the United States or compliance would undermine
important interests of the state where the information is located, and the degree of hardship on the producing
party and whether such hardship i1sself-imposed. Richmark Corp., 959 F.2d at 1475-77.

™A court may limit discovery of electronic materials under Fed. R. Civ. P. 26(b)(2)(C) if: (i) the discovery
sought 1s unreasonably cumulative or duplicative, or is obtainable from some other source that is more
convenient, less burdensome, or less expensive; (1) the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information sought; or (iii) the burden or expense of the proposed
discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy,
the parties' resources, the importance of the issues at stake in the litigation, and the importance of the
proposed discovery in resolving the issues.

"™ Based on the discussion, analysis, and findings above, the court further finds: (1) defendants have failed
to demonstrate that the Server Log Data is not reasonably accessible because of undue burden or cost; (2)
plaintiffs have shown good cause to order discovery of such data; (3) the discovery sought is not
unreasonably cumulative or duplicative or obtainable from some other source that is more convenient, less
burdensome, or less expensive; (4) plaintiffs [*38] have not otherwise had the opportunity to obtain the
data sought; and (5) the burden and expense of the proposed discovery does not outweigh its likely benefit,
taking into account the needs of the case, the amount in controversy, the parties' resources, the importance of
the 1ssues at stake in the litigation, and the importance of the proposed discovery in resolving the issues.
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"™ Plaintiffs' Motion also requests evidentiary sanctions against defendants in light of defendants' alleged

wilful failure to preserve, and intentional spoliation of, the Server Log Data. (Plaintiffs' Motion at 34-37).

"7 Pursuant to Fed. R. Civ. P. 37(f), absent exceptional circumstances, a court may not impose sanctions
under the discovery rules based on a party's failure to provide electronically stored information lost as a
result of the routine, good faith operation of an electronic information system. Fed. R. Civ. P. 37(a). A "good
faith" operation may require a party to modify or suspend certain features of that routine operation to prevent
the loss of information, if that information is subject to a preservation obligation. Advisory Comm. Notes to
the 2006 Amendment to Rule 37.

* Wm. T. Thompson Co. v. General Nutrition Corp., 593 F. Supp. 1443, 1455 (C.D. Cal. 1984)

" Therefore, "[o]nce a party reasonably anticipates litigation, it must suspend its routine document
retention/destruction policy and put in place a 'litigation hold' to ensure the preservation of relevant
documents." Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003). d.

™ As a general rule, the litigation hold does not apply to inaccessible electronically stored information, such
as back-up tapes, which may continue to be recycled on the schedule set forth in the company's policy.

"I As noted above, although this court now finds that defendants have an obligation to preserve the Server
Log Data that is only temporarily stored on defendants' hard drives in transient space, in the absence of (1)
prior controlling precedent directly on point; and (2) a violation of a preservation order, this court finds that
defendants' [*40] failure to retain the Server Log Data was based on a good faith belief that preservation of
such data stored only in temporary files on their hard drives was not legally required. Consequently, the
court finds that evidentiary sanctions against defendants for spoliation of evidence are not appropriate
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United States District Court for the Central District of California, decided, August 24, 2007

SLTHRER I A2 5% * is the information held in a computer's random access memory (RAM) "electronically
stored information" under Federal Rule of Civil Procedure 34?

" The Court finds this interpretation of "stored" unsupported by the text of the Rule, the accompanying
commentary of its drafters, or Ninth Circuit precedent involving RAM. The Court holds that data stored in
RAM, however temporarily, is electronically stored information subject to discovery under the circumstances
of the instant case.

193

54



F “add” ) "o NILIEBEGEEE o ZMEENTHL - RAM B (HEIEECEE > ML
OREEAE RAM #RDAHE 2 20O R Rl (o B e AR ) B8R s (KBRS IMIA
Ko sg) ™ o RIAMS 2 Z A (Random House Dictionary ) $HEEfFEZ

TEEISHGE PR EIRIARCIERE T L, o WE P HER TR RAM M
735 Tk - fEEER L [ R AN FRERHSEE IS A - HEAE
RAM fEZ R DR T TR E A, 77 1ok SelEs ARG e %
BT A6 H KR AHE AR TR fHE A FH i AR A
T BRI P -

25 ARER 2006 4B R EREREARRICE 34 REIE LR R BT < et > B
HERLE B TRV ENTT LUIRE S AL RUR TR ) BUE Rz g
RE LU AT B R FREFEEN - etk > B SR EE 2 K RAM
PRSI ET > DI R E 34 IRMIEEETER » il > bR B TR
FEAE SUKEEEERBE A Mai Systems Corp. v. Peak Computer, Inc —ZEH-PHERR

(foreclosed ) ™ o

RIS RS T IRE IR S S REMIS& FHERRESR A iR » 1EFEAE Mai Systems
Corp.—ZH I T— M- - b2 RAM FRRF & T [EE/E— AR S
=0, (fixed in a tangible medium of expression) ? 4B AEEMINSE o #EF
£y T HR A~ B DA AT DA . ~ S ule i — e S s B R J A 9 %

(sufficiently permanent or stable to permit it to be perceived, reproduced, or
otherwise communicated for a period of more than transitory duration) -

SR DI ER IS G P VB B R AR - Sl FLEE T T
HIIARBEZX 5 (more than transitory duration )» {HES 1K FFREBEE S —{H A
Ha gl B RAM SUR DAFFEnERIRMGREE - 3 H R DIEEER L K A 25y « 4
W O GERERYEE T » RAM & — (BT TERYBERS - FEAE I A5 R DA e r B -
PRI B s s s AR R 2 A et RAM (A7 s i 17 DA BUA IS R A H

" [ Alccording to the Merriam-Webster Collegiate Dictionary, to store means "to lay away, to accumulate or

to place or leave in a location (as a warehouse, library, or computer memory) for preservation or later use or
disposal." Merriam-Webster's Collegiate Dictionary (Frederick C. Mish et al. eds., 10th ed. 1993)

Tt is undisputed that RAM is computer memory and that information held in RAM is held there for later
use by the computer (e.g., to be used in tasks performed by software or written to a hard drive, flash drive,
DVD, or other more permanent medium) or disposal (e.g., to be erased when the computer is turned off or
when the data 1s overwritten with new information as part of the regular computing process).

"7 "13, Computers. to put or retain (data) in a memory unit." Random House dictionary of the English
Language (Stuart B. Flexner et al. eds., 2d ed.

1987). Under this definition, the information need not even be subsequently accessed or used; simply placing
the data in the RAM module is sufficient for it to constitute electronically stored information.

" [TThe Notes of the Advisory Committee to the 2006 Amendments to Rule 34, which amended the Rule to
make explicit that it authorized discovery of information stored electronically, 2 indicate that the definition
was intended to be read expansively to include all current and future electronic storage mediums

" Mai Systems Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir. 1993).
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* Tn light of the Ninth Circuit's holding that RAM is a tangible medium, sufficiently permanent to permit
reproduction, amici and Defendants' argument that RAM holds data for such a short duration that it is not
stored subject to later access and retrieval simply has no merit. Defendants have therefore failed to establish
that the Magistrate Judge's legal conclusion that data held in the RAM of computers under Defendants'
control is within the scope of discoverable information under Federal Rule of Civil Procedure 34 was
contrary to law.

*" The Federal Magistrates Act provides that a magistrate judge may "hear and determine any
pretrial matter pending before the court, except a motion for injunctive relief," and seven other enumerated
motions. 28 U.S.C. §636(b)(1)(A). The Ninth Circuit has held that the list of excluded motions is not
exhaustive, and courts must "look to the effect of the motion, in order to determine whether it is properly
characterized as dispositive or non-dispositive of a claim or defense of a party." United States v.
Rivera-Guerrero, 377 F.3d 1064,1068 (9th Cir. 2004). If it 1s a final order, dispositive of a claim or defense,
it 1s outside of the magistrate's statutorily granted jurisdiction. Id. at 1069.
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*” Moreover, contrary to Defendants' contentions, the May 29 Order does not dispose of any of Defendants'
potential First Amendment or other defenses to Plaintiffs' claim for copyright infringement. The May 29
Order addresses only Defendants' arguments in opposition to the requested discovery, not whether the First
Amendment or the Electronic Communications Privacy Act (ECPA) might factor into a final, permanent
mjunction prohibiting Defendants from engaging in any form of copyright infringement. That the creation of
a [**15] server log might be a predicate step in fashioning effective hypothetical final relief does not alter
the fact that such final disposition of any of the parties' claims or defenses remains a future event. As the
May 29 Order is not dispositive of any claims or defenses, it was within the Magistrate Judge's jurisdiction
and the Court overrules Defendants' objection.

* The SCA prohibits unlawful access to stored communications, which is defined as either "(1)
intentionally access[ing] without authorization a facility through which an electronic communication service
18 provided; or (2) intentionallyexceed[ing] an authorization to access that facility; and thereby obtain[ing] ...
authorized access to a wire or electronic communication while it 1s in electronic storage in such system . . . ."
* Defendants' access to Defendants' information on servers under Defendants' control does not constitute
unauthorized access to a "facility through which an electronic communication service is provided" or "to a
wire or electronic communication while it is in electronic storage in such system." Production of the Server
Log Data would therefore not violate the SCA.

” Under the ECPA, an electronic communication may either be intercepted and actionable under the
Wiretap Act or acquired while in electronic storage and actionable under the SCA, but not both. Konop v.
Hawaiian Airlines Inc., 302 F.3d 868, 877 (9th Cir.2002).

* The Ninth Circuit has held that the Wiretap Act applies only to  "acquisition contemporaneous ~ with
transmission," and that "Congress did not intend for 'intercept' to apply to electronic communications when
those communications are in 'electronic storage."

" Communications are in "electronic storage" under the SCA, and outside the scope of the Wiretap Act,
even where the storage 1s transitory and lasts for only a few seconds.
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" As discussed above, the Server Log Data exists [**¥19] in electronic storage. The Wiretap Act is
therefore inapplicable and does not pose any barrier to Defendants' compliance with the May 29 Order.

* Because the May 29 Order requires the production of the contents of communications, Defendants have
not been ordered to install a pen register or trap and trace device, and the Pen Register Statute does not bar
the ordered discovery. Accordingly, the Magistrate Judge's decision that production of the Server Log Data
would not violate the SCA, the Wiretap Act, or the Pen Register Statute was not contrary to law.

* Even if Defendants were able to show, as they allege, that Plaintiffs operate "honeypots" and participate
in BitTorrent "swarms," thereby acquiring the IP addresses of individual copyright infringers, such evidence
would not help them to demonstrate that "reasonable alternative means to obtain" the Server Log Data were
available.

" Although Plaintiffs may have other means of discovering the IP addresses of individual direct infringers,
in order to prevail in this action, Plaintiffs will need to establish that Defendants were in some way
responsible for the direct infringement of others.

*? The Server Log Data will show that individuals access Defendants' website and request and download
dot-torrent files, which can be used to obtain Plaintiffs' copyrighted works without permission. This link in
the causal chain is essential to proving Defendants' responsibility for copyright infringement under theories
of contributory infringement, vicarious infringement, and inducement. Accordingly, the Magistrate Judge's
finding of a "lack of a reasonable alternative means to obtain" the Server Log Data [**23] was not clearly
erroneous or contrary to law.

" Defendants argue that the Magistrate Judge's rejection of Defendants' First Amendment objections to the
requested discovery was contrary to law because Plaintiffs failed to demonstrate a need for the Server Log
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Data and because the Magistrate Judge failed to perform a proper balancing test.

" In the instant case, Plaintiffs have sought data that would demonstrate that anonymous individuals
accessed Defendants' website and requested dot-torrent files. Plaintiffs are not requesting the names or other
identifying information, as the plaintiff sought in Adolph Coors Co., and the May 29 Order ensures that such
identifying information will not be disclosed.

** [The First Amendment does not protect use of a peer-to-peer file sharing network that constitutes
copyright infringement

" Even if the users are engaged in legal file sharing, they have little to no expectation of privacy
because they are broadcasting their identifying information to everyone in the BitTorrent "swarm"

*"[f an individual subscriber opens his computer to permit others, through peer-to-peer file-sharing, to
download materials from that computer, it is hard to understand just what privacy expectation he or she has
after essentially opening the computer to the world."

*® Similarly, because users openly disclose their IP addresses as part of the BitTorrent file transfer process,
the Court 1s not persuaded by Defendants' argument that the retention of the IP addresses of users who obtain
dot-torrent files from Defendants' website will "chill" their speech. Accordingly, the Court 1s satisfied that
the Magistrate Judge properly weighed Defendants' First Amendment concerns against the need for the
requested discovery, and that her resolution of the matter was not contrary to law

*® Defendants insist that the Magistrate Judge erred in rejecting their argument that the law of the
Netherlands, where Defendants have placed their servers, prohibits the courts of the United States from
ordering the requested discovery in this action. First, the Magistrate Judge properly found that Defendants
had failed to meet their burden in establishing that Netherlands law would prohibit retention of the Server
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Log Data or production of an encrypted, anonymous version of that data to Plaintiffs.

" Second, as the Supreme Court has stated, "[i]t is well settled that [foreign] statutes do not deprive an
American court of the power to order a party subject to its jurisdiction to produce evidence even though the
act of production may violate that statute."

*' Moreover, the Magistrate Judge's decision with respect to Defendants' ability to route the Server Log Data
to themselves or through Panther at will was also based on "the change in the method of operation”

2 As the record reflects that Defendants have the ability to reroute the Server Log Data through their own
servers, should it prove impracticable for Defendants to acquire the information from Panther, the Court
finds that the Magistrate Judge's finding that Defendants' control the routing of the Server Log Data was not
clearly erroneous.
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2 508 F.3d 1146 (CA9, 2007)

T "We conclude that Perfect 10 is unlikely to be able to overcome Google's fair use defense and,
accordingly, we vacate the preliminary injunction regarding Google's use of thumbnail images."

2% 280 F.3d 934 (CA9 2002), withdrawn & re-filed at 336 F.3d 811(CA9 2003).
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' The first, second, and fourth fair use factors weigh slightly in favor of P10. The third weighs in neither
party’ s favor. Accordingly, the Court concludes that Google’ s creation of thumbnails of P10 s
copyrighted full-size images, and the subsequent display of those thumbnails as Google Image Search results,
likely do not fall within the fair use exception.

** The Court reaches this conclusion despite the enormous public benefit that search engines such as
Google provide. Although the Court is reluctant to issue a ruling that might impede the advance of
internet technology, and although it is appropriate for courts to consider the immense value to the
public of such technologies, existing judicial precedents do not allow such considerations to trump a
reasoned analysis of the four fair use factors.
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7 See Napster, 329 F.3d at 1013 n.2 ( “Secondary liability for copyright infringement does not exist in the
absence of direct infringement by a third party.” )
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2 =h S R el 2 2151 MGM Studios, Inc. v. Grokster, Ltd. 545 U.S. 913 (2005). k2048
H > "We hold that one who distributes a device with the object of promoting its use to infringe copyright, as
shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting
acts of infringement by third parties."
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HEM R HEANE > BB S A A& (EYI IR E R 2 - T DA
AR o Bribz gt > BMEAZEE Google [l =it 2 S5 M N
WrFR M 7R B B AR & ERRAR IR ] Kelly Bd Perfect 10 W
FPFTRAI L - U rTReEtE— P A& Y - HEREAERY » Kelly B Perfect 10
Wi ZE > e P B BT el Py BORH AR SN B AR BB AR

26 Campbell v. Acuff Rose Music, Inc., 510 U.S. 569 (1994)

7 1d., at 515-16. (“[t]he goal of copyright, to promote science and the arts, is generally furthered by
the creation of transformative works. Such works thus lie at the heart of the fair use doctrine's
guarantee of breathing space within the confines of copyright, and the more transformative the new
work, the less will be the significance of other factors, like commercialism, that may weigh against a
finding of fair use.”) (internal citation omitted)

¥ Kelly v. Arriba Soft Corp., 336 F.3d 811 (9th Cir. 2003).

2 1d., at 818 (“[A]lthough [defendant] made exact replications of [plaintiff's] images, the thumbnails
were much smaller, lower-resolution images that served an entirely different function than [plaintiff's]
original images.”)

20 perfect 10, Inc. v. Amazon.com, Inc., No. 06-55405, 2007 U.S. App. LEXIS 11420.

»! 1d., at 37. (the court stated that “Google's use of thumbnails is highly transformative.”)

»2 Williams, Matt, Recent Second Circuit Opinions Indicate that Google's Library Project is Not
Transformative (2007). Cardozo Arts and Entertainment Law Journal, Vol. 25, 303, 306, 2007,
available at SSRN: http://ssrn.com/abstract=1420116 (Last visit on 2009/11/22). SHEEHAYE 6 > 722
K, Jane C. Ginsburg, Copyright Use and Excuse on the Internet, 24 COLUM.-VLA J.L. & ARTS 1, 17
(2000) (“[T]here is nothing ‘transformative’ about taking an image, and reproducing it in full as is.”)]>
J¢ WILLIAM E. PATRY, PATRY ON COPYRIGHT § 10:21 (2007) (“[Flair use exists to further new
insights, not new, unauthorized repackaging of an old work.”).
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I AL ERRFS 26 330 ERRE ey R AFRAIR » gt Bill Graham Archives
v. Dorling Kindersley Ltd.”™ LK Blanch v. Koons™r » HIfu & 1 A GE %
Googl e [ =5 Gk K A AT Hf# - /£ Bill Graham Archives —Z&1 >
RN R eV ERE BT B 5 A SRR BB 2 - G DASC 743K
ARG GE o AF Blanch —Z8H » #eS RIDE R ERE A FTA Al ot - FFDASK
PATataotisiE 22 ad m—ie HE ST - P onE BAREEwICR - (TGS
FH T 1 Rt e 2 L = Y -

FERERIZE T - 55 G ERRvABelR TSy E 2 DUl e L At R
FYW AN E RO - BB ] DAt e BAT LAY ROR © FLrbfE Bill Graham
Archives ZEHft 55 58GEL_EFRERE SIS [H T Kel ly —Z2 Pk R < ki
EHZMTFREBLL B AR & PR AR TCRT - BIE R A ERI R
EAARTEMEI B - MAbe g tb iR - MEA AR SRR R >
REFT A i BiBEAE Campbel 1 —ZH BN E #™ o HIIATE Google [ FH =5
Frg > Google R EFEAE LAY AR EH SRR (F - A
BLgt H il Google ELHSIENE LIS » Google AAREUR =R AlARE » 25 35l
ERRERER SRR Google YR -

2 - Google HERSFRIAFRIRE

Google EHILABMEERIHTNRE & SeAE 2008 4E/) 10 e 7 94 Rz
= o AR GRS AR L R > T FIER R L ERAE 2009 4F 9
H 4 HZHirfIfEE s A (Set tlement Administrator)Zeige B (opt-out)
LA EREERE R B > NIRRT > BB Google METTRHARE

> Williams, Matt, n.17, at 306.

% Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006).

25 Blanch v. Koons, 467 F.3d 244 (2d Cir. 2006).

26 Bill Graham Archives, at 611.

7 Blanch, at 253. (the court stated that “ [defendant] is, by his own undisputed description, using
[plaintiff's] image as fodder for his commentary on the social and aesthetic consequences of mass
media. His stated objective is thus not to repackage [plaintiff's] "Silk Sandals," but to employ it in the
creation of new information...”); Bill Graham Archives, at 611 (the court stated that “in sum, because
[defendant's] use of the disputed images is transformative both when accompanied by referencing
commentary and when standing alone.”)

28 BEEA Bill Graham Archives B Blanch FZE(EFEEANIT - 55228 Williams, Matt, Recent
Second Circuit Opinions Indicate that Google's Library Project is Not Transformative (2007)

29 Proposed Settlement, Authors Guild v. Google Inc., No. 05 CV 8136 (S.D.N.Y. Oct. 28, 2008)
[hereinafter Original Google Settlement]. Available at: http://www.googlebooksettlement.com/ (Last
visit on 2009/11/22)

200 A 2 B A A ELE HAPR A Elhttp://www. googlebooksettlement.com  [FIRIfFALFE A 5538 HA

71



ARAHIRER] » R Tohaslt) £ B P A HIE SRS PR A A Tt RN 8 B H R P U 7L
BT T - AEQTE L > Google JRFFHE (I 2523 w] DLRE a1 [ 5
HYEE; AERLE B > Google HIF NIRHEHEREL AR A ERYRAIA - 668
HAEZ AP L RIS — ERIRER ™ » TEHWIP IR E T Google
WS 7 DUNHOFZHE™ | REREHE T AR I fF 2 2 I - 2ok L 65
e R AR 3 . RF R il (6 A\ i o 1~ S HUREIR T o 4 T DUERE T3 BRI EL
Tt R 5 DA E R © Google AEREhns i HH RS RAER 7 hatl 5 PR AR A1
IRE (Book Rights Registry) » DML —{&FHBAMERN A HUBREEEOR . - DLURARER
RER MR TR LB SRR ARBRZE K™ « IR o 5 > Google I
SO ISR 63%a 2 R A R ™

BEWI R o ai A SRR R EER A i A i (EAE s Al
REFIE PRI 2 5 - B LA e TR S AP DU S e fEH
B TN PSR EE S IR ZBRAT - 8K Google HYHE S AMIF iR
R eI AR 8 A LM E SR PO A R NLAE T < (HEIRY Google fEREES
P | SR F AT B TER Google s#EMILTE ) SR dE T i nblEE
7 > R A HsEE T RSB FE A (USDOT ) RIS B 2 Z BT (Federal Trade
Commi t tee; FTC) FEREG /M AUt —HIfE 5k » LAZFRTREE S SR E e -
ITARAN LR » SEBIFIVETIAE 2000 49 9 H 18 SRS 288 sCRaHIH Fe i FS i
FEBEFo R A 2 AR A e I N A — T R bR R E
Judge Chin AERAZREYIAWINIER RIS - So— ity = \ i
TR 2B g » WD T R N AR - JE SR RS 1B

i TR IAHBRE 2K -

261
1d.

0 BEARIE AR S > 52 0E: http://www.legalliteracies.org/connectedlaw/?q=node/21. (Last

visit on 2009/11/22)

Under the terms of the settlement, Google is authorized to carry out the following:

(1)  to continue to digitize books and inserts;

(2)  to sell to institutions subscriptions to an electronic Books database;

(3)  to sell online access to individual Books;

(4)  to sell advertising on pages from Books, and

5653) to make other uses, all as further described under ‘Access Uses; in Question s9(F)(1).

264 ig

% Juan Carlos Perez, Google Pushes Back in Tussle Over Book Search Settlement - Sources confirm
the DOIJ is asking questions about Google's settlement agreement with authors and publishers, IDG
News Service, 04/29/2009, available at:
http://www.networkworld.com/news/2009/042909-google-pushes-back-in-tussle.html (Last visit on
2009/11/22)

26 See Suarez, Christopher A., Proactive FTC/DOIJ Intervention in the Google Book Search Settlement:
Defending Our Public Values, Protecting Competition (May 25, 2009). New York Law School Law
Review, 2010. Available at SSRN: http://ssrn.com/abstract=1409824 (Last visit on 2009/11/22) {F3&
e A Bk 7K 2R 72 {8 (horizontal price fixing) ~ i 2 {8 (predatory pricing) ~ Ffi& 17 E (collective
action) ~ # 5 (tying) L K 53 A R barrier to entry)2 71 BEHEF TS HEER AT o

7 JUSTICE DEPARTMENT SUBMITS VIEWS ON PROPOSED GOOGLE BOOK SEARCH
SETTLEMENT - Department Encourages the Parties to Continue Their Ongoing Discussions to
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WA AR HE R - Vb B A PRI TR A BRI 2% - SR04
SRR ER RS - 5 B S TR - R SRR TR
St B Goint pricing) ARHRHER Googl e 1 FHENEI T 26/ 18I 176 T1L
(g B -

SE FIEFSBE A T — 13 e BRI SRR TS R TR
T A T RE R S S ERIET AR RERE 1O o AR HIRTR R rT RE e E A B
s I ST (col lective action){ERFRIRMIMERSEI T » HAHEHE
F B Y A (R o DA L R A T [ 25 7 o DA s L S A s ey 88 £ s
557 o AR AN N A I > SEE RIS AR A B B AR A LK
Flfsafk(horizontal agreement ) HUAHBHUSH EBFMES" » JE6HE &1
A PR RS B ~ SRS P RIS ~ AU/ (orphan works )
RIS EE IR o SS/MILIRRZ Iohidk T RS BB P A RRTEA AL SR n EA
SIAT A MERR L PRI CME ERR 3 - it > RS i e G aRIA
Goog 1 e JFE L FR AL BE 25 2 B ] LA Bafily A - AT M ™ » s S R s 7
R Goog 1 e BELABR BB 1~ AR UAGE 2 Goog 1 e el 5 =g ik s T G
JRAAVHERE A HA -

B ~ Google B ERSFRTNBR BRI RIR

AR RIS AR B SRR AT 1% > Google EBAHRH{E{AFELT
s BE L ml R e f TR iRt - iAE 2009 4 11 H 13 Hiflik

Address Class Action, Copyright and Antitrust Concerns in the Proposed Settlement (Released on
09/18/2009), available at: http://www.justice.gov/atr/public/press_releases/2009/250181.pdf (Last visit
on 2009/11/22)
268 4.
the Department proposed that the parties consider a number of changes..., including:
imposing limitations on the most open-ended provisions for future licensing, eliminating
potential conflicts among class members, providing additional protections for unknown
rights holders, addressing the concerns of foreign authors and publishers, eliminating the
joint-pricing mechanisms among publishers and authors, and, whatever the settlement's
ultimate scope, providing some mechanism by which Google's competitors can gain
comparable access.)
* STATEMENT OF INTEREST OF THE UNITED STATES OF AMERICA REGARDING
PROPOSED CLASS SETTLEMENT, Case 1:05-cv-08136-DC (Filed 09/18/2009), available at:
£17t(§p://www.justice.gov/atr/cases/fZSO100/25018O.pdf (Last visit on 2009/11/22)
Id. at 16.
' 1d. at 17. (Horizontal Agreements Among Authors and Publishers as to Terms of Sale)
712 1d. at 19. (Collective Agreement on Wholesale Terms)
3 1d. at 21. (Restriction on Retail Price Competition)
21 1d. at 22. (Terms of Sale for Orphan Works)
7 1d. at 23-26. (Potential Foreclosure of Competition in Digital Distribution)

0 1d. at 26. MEAEEEE R  EEIEIEHTEILIRTAEE - 2 Google 7£ 5 AEMHARR AEAA 2K
%E:Etﬁ%ﬁ% > Google FLILWASSH b= PR AUIE IR R SE UL ARGE -
Id.
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Bt IS IE BRI o GRS SRIEB ARG UEIB IE N AT » IE4F > Google
LB KA AE R FE @ A (supplemental notice) o [hidAl— Fidw# - KL 12
H 2009 25 o

FESLHE ERAN R phase - = BHS 7 DU SR s g™

1. HHTEEE (books ) E ZMMLARRAE » BIAFEEREERARIZ I AGKA

2. Bl Y E FPR A AL 155 b n] DS AR A (commercial available) @ JL

FEAE LI 2 AR > Google BEAN T I AN AR LA F2E0iAE ;

3. {EFTTEEREREHZR B BOEH IR EMNEAR ~ FEBHF TN
HORERI TR > DACRIEE =B X I AHRARER A ;

. HEEEIEAMIRERLA

- RERER NATREDUE SR AR R st TR G A R

- R HER RV E R E AR B B (insert) » SEEMN LSRR HAEF]

. B AR Y B AR E 0T — R R (unclaimed fund) » BR
THEMRL Ji/i\bliﬁ%ﬁd’lf% HIFRRA S AL - e e e =5 st E R AH B M
AT AGLEE

8. Google H%‘ﬂ[l‘[ﬁ%f?&ﬁfﬁff’ﬁ% HIRIA > WS Google FE R AUMEEL I CARSEED ;

9. MEFIERIMI R TR SRS T REEER 2 (print on demand; POD) ~ T

F T (f1le download) AR5 T (consumer subscription) —AEfHEE;
10. 5ty B DUHSRIE 2 > SRt RRIGES = 20
11. Google {ESATEAEYIEEHY 63BAARERIARIRIEE T » R LA 1 TR il el 25 i
B FE A TR E ST

12. Google H’a‘i—%ﬂ“féﬂﬁ%)ﬁﬂ oA E S E BIRANRER 2 1% > R
M ERG S =N

13. FEEziBEEK (non - discrimination clause) » S I HE 67K ( the Most
Favored Nation clause)BHAEIEIERARI g TR ;

14, FE7— 8 v LU H s S s TR W AR — AN i ERS A
o7 R B LA R (AR O Bl B

15. SRR PAER AT A H SE el R 2 T e P AR I s RS

N O\ Dn B

()

78 The Revised Google Books Settlement Agreement, available at:
https://8564700917349138647-a-pressatgoogle-com-s-sites.googlegroups.com/a/pressatgoogle.com/go
oglebookssettlement/revised-settlement/SettlementModificationsOverview.pdf?attachauth=ANoY7cpQ
FS2fvLLDLHYeqOINKK4KRdIxu_qoUzekJngCo020-xv8KTa20CTglL.QAgQF5kpgP3vmIH_HYxsQo
€9Dhy8fU60L 7B Ax0J22PKqpbGwBpF0e70QAxNrHzZoKmfRWbcE 1h 1 mxf1xRNvxeQFZ3yBGODga
SOPOr6Uf4EuG5gByJViyYyjz0ioSGy_sEzyry sFqpDJILVS5ybmaFcXu6cHRgibMOIHhIOwu9E3wMx
ayakRKIBOhOM_LzeBRhfEWvIYAmTcRfyUSFOnvM90IGPhT1zGhN26Sxww%3D %3D&attredirect
s=0 (Last visit on 2009/11/22)

219 =52 i nttp://www.googlebooksettlement.com/ (Last visit on 2009/11/22)

20 4.

B RR AT EE R AR S8 N 5 LLilE » 552213 Supplemental Notice To Authors, Publishers And
Other Book Rightsholders About The Google Book Settlement, available at:
http://www.googlebooksettlement.com/r/view_summary_notice (Last visit on 2009/11/22)
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16.
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o EFAE RN AT DL FL 3 AE Y B A Bl R e B = (Creative Common

Licensing) S&ZHERG A ;

17. R RS EEEE » SRS EH0EE,

18 1% e T ] = 55 1 i LA B A - (B 5 I E R & F (pictorial
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19. FEERAA T EEHIRVEERE (music notation) S BE U1,

20. FERAHEARE) TLAFSURAE TAFRA AR A > R PA R (usage

fees) AR IRERE H (inclusion fees)

AL T > AR @I 5 EReAE 2009 4F 11 H 19 HIEZZ S
IERRASHIRE Ffid o™ - i FHRAR RS0 (supplemental notice)iE4ES
TR 12 H A ESERGTHRIRER Y » GBS L AE S 265 Google Book g
e —Es -

22 =522 H - http://www.googlebooksettlement.com/r/view_summary_notice (Last visit on 2009/11/22)

283 Id.
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* 10 Group v. Veoh Networks, Inc. Doc. 79 Case 5: 2006-cv-03926-HRL (N.D. Cal. Aug. 27, 2008)
* 10 Group v. Veoh Networks, Inc. Case 5:06-cv-03926-HRL Document 117 Filed 08/27/2008, at pp. 2~3
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FERIHE ARG ARAIR T A BRI RIRE — — IR e o B T 1 BRI
FEFPRE » 4F S5V 25 0H Amazon H0S AP R G MERY )\ A8 —{H
HMR > RS TEARREAT Veoh DI R & BRI 7 i A A B A HE T H
i 72 Amazon BB TGRS [#D -

fEARZET > 10 RAeSRE > HE LB RS LR AV TL 7 — SO =
Veoh U HARH IEMEEA: - INIEAZ A TMBVRE BT - AR AR
BHMEI AR - R FTLARERE LS (8RS - e AR
Veoh 1 T B G EEPER TR - 10 2LAR4E Napster Z 4255 AR ZEREE 512 f5:()
HIRIE - Veoh WAZHEE DA I Fi ol iy IP AZEEAGEEES I {H2 LLEANH
HE > ARZEIEBGE 25 Napster (IS T HEERREBOR » i &5 A 2 80HY
A5 > Napster W2 A RES I EEHA P A7AL - JEW AR T — BT PIRYRRE » (HAY
ffEES el 5 R A A T -

[FJiRF » ANZE 10 HRREN - SEHESGENI = B RS0 > doie L IP (hEE]
W R ARG ER TR o i TP A el RS R BE A R A
B EROE IR, ARG ASREA B o T A R B - BERE S S nl— S0 B - LG
WEETE AR o e S120)W R 25K ISP DLI—Rite ik /7 i AGEHME FH# - 5¢
e B E A SRS A LT AREAIRE R - MY > FTRRAIET T
I WU ISP RERIZSRAERT 5o RBEL S Z IR - SE MBOR T S N B
MAZERERHUR Veoh 5 —IHH R ERY T A4 RIEAT DMCA n] AR i B
R IR & S U TERVSRISE (2 1 N St da nb VSIS RAYE D= CA R I P UK S
R TR R > NI A8 S Al AT S E R RS - NI RT & v
YL > {HIE > Veoh HYHEZATIEHEMN E NI TS DAMERRRAETETE » Sl H AR AHIINEL
FHEZNA - DIEGREREE A A A A B INEEEABEGERS Veoh AT IR
R AL T A BESIE FH 22 i DMCA (1A% B & S (P>

LARZEEST 7 DMCA 512(c) 42k < BT
DMCA 512(c)iié ISP B {EFREES S ERENR T - (R AR 19RE
EORHHIAAE ISP RATEGHEIS T > TR RAT BRI 2 FH ISP FTilie lif2ehs > BEY
It > {8 ISP 22755 S12G)AYF I IGRAT: » DAE e F & A A » IR
A i n] RENRAEE R AT E) — — AR AR L ARHE - ISP i

#1d. at 15~16.
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HH _EAHIR  AEARMEGHEES LT 2 IR SeE R A
2AERREBEAGRZ T MAFEE L3 H ol ST — — 1fiE S R T )
EIEH IR -
3. HARREGEE A RS Lo i PO ORI TEN R % S AR R BT B s -
Bl TR RER TR B B TP 55 _ERYIECRERTR - 10 H. ISP 245 HE T Jefhe
AR -
C.— B SR (B A - RES LSRR T LARIKE - Bz R FH &R
TLBER RS -

HEEE - ISP AE 512(c). 2 MR PR ALl B2y > 8 LA KIS
= > 2 M DORAERIN TE e PET ks - BTG Bl RS ORRIEH
PIHYRIZE ~ B HERZ S B S0 ~ oiE] DMCA HyHIZREAD) HTAT » ARRIE S
Veoh MAFF S12(0)y LB N R RAER BRI A IR A HIFE IR
fi#{74E Veoh [FR4fC > (b)Veoh KIZERZIMENIIEE) - (c)Veoh AHE ) KAET I
AETGE) > Sl H AT LURE LA S — S R - SFETLL ERY S ERBe A

i HERFE R - W1 BRI S12()0RIE » FaaREIEEREEN > B2
A HF TR R D PR (170.8.C.§512(c)(1)) » "LyE R R IS fE 7
WAL FE S50 e — (AR AR L 2= ] ~ WK o= s A $E it — (A
HRZEE] o TiAEH A ] DR S IR R AR T LA | (post) » [R5 1 5RAEHE
B A TAZS A flash A2 LA R screen caps FELE » 1 Veoh HYRMEH G AL
FHfE R N o g Veoh HCHIATHE » b s ik » 5 M L2 video £
Veoh FRMIEE » il H B ARGAE A EEMEN EIRA L HEAT flash K still-image
o Ji 5 10 HE[M 25K > Veoh MEESMEMUMH CHY video fEHAGH A ATUS: -
T B A AR R BRI Veoh AT 55 EuAHZS > IAIIIE TO Fohast 512(c)ili A
T PR ARG S B Bo A ZEIYZHTT > [A] Veoh FURIMl B E IS — B i (BIABE
W 720 R HARAR 842 51 » AT LA JEAREEEF (not just storage ) > -

B HIERE - R A — (58 =S5 0uiis > MRy R st Ree s F & sy
e flash J still-image K52 @& A1LL > Veoh F-ifk A FE{HR video fif 1
SE LR AR e A I T B - /R H EfwASIE (automated encoding
process ) NATEEARVAGTR > [RIL > Veoh RREHATE 512(c)HV L s IR
526 flash A1 still-image %2 > @A FIZRBIIAMEEE N E] Veoh FUAENL - AL Veoh
FIREFFE S12(c)H 22k

TRIEREY > ARZEBYFHIEIETT Veoh BT H S12(0RY L2 ? — —NfRiE
AT LA A A R A AR A BE a2 H Bhohee (REE - gims Fak

2 1d. at 17~18
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Veoh EANEFRFE LU > SHETIEEL > AREAIEE LR Veoh J& A LIRS %
PSR > R DMCA JEEEZ N o S A RUERF S L s iRy ISP A PR
FIiali &R (storing material ) » 3t DMCA [ EEM 5 » B S RIREH -
#IUERARTEA 512(2)ISP 55 » TS R —(EER LR EuE R T 84
B o RS — — R T RE R TR R N R EE [ GRS A LR E
B FF AN E R A EHEUCE M RN RSz e g 2
EIERUEEE BRI ARG .. R BITRERITEN » Al AR
HETAIRESTREEE HRZHEFR S T RIMEH S ARB TR - & ifs LIRS
SRR R PR B AR AP

SEAATTE > AR R 2B - A RERS SN S Veoh AT —(E FR (IS
EERNEN H BN MR > SEPEERMGEE AL i - ANZE Veoh A g/
f 7 —ERAR > (RS ] DAH B B E Sofsl 2 AT ERR A 2 AR PR LS
FRABERAGHE P B BRSO AR A (1 > Veoh ARG AT T B A2 Bkl
ErE st PEROREZS o 1 HAE LEESRHT > Veoh g A3 T KBS O S Lo
Z< 0 MHEIRY - 358t video file 5842 4E Veoh B FHHVAGG.Z T » Zitia(E HE)
FEFPA A IRIEARZEERERE RS - Veoh WA F9iE 20 H B AN TR - &
A FE R LR B ™ -

(R REEEIRY B EGEA (actual knowledge ) ---
REZAHTFEN - 5 10 fEaffa A I A 23 2 e 5@ A4S Veoh » [A[IE
ZEERI - Fisk FEUR Veoh b B RRHYAETRE) R ETBR ERYRIE -

R AR =A™ -

BN - TO 4R Veoh SRAZAETREIN— SR 2 A P RIRRHY » AT
[ Red Flags .2 & » WIERE ISP XLESE BRI - (RS E
S > T ISP Al BESWHRINA THI A iR B E SR HENY BRI > st By sl e sy
B MAEE & 77 ISP A LAY » FIEAENER ARG T —(#
NAJDIAER & - AHEHY > FIEAERY S A5 E ISP At n] 52 AR 32
R RS TE I $55% 1T 55 (in the face of detent factory of which it was
aware ) #1752 » BHEARY > HIPRFTESREVEERE ISP USRS EARE A » ik
JAHHEURHER) Red Flags -

KIFS 10 HLEHEARZ B RHE TR A 1T %8 FrEsnY Red Flags - HRlB4E
FAEREL 205(0): 2 T BARBE ARSI A RECASER (I T (WA RS I 17
(constructive knowledge ) > b7} » I E FIRARLK TS HYZ4AF » A S H2ERTEIE

* 1d. at 18~20.
14, at 21.
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o T H B EASE 10 Rt > s8R IIRER - RIBE - SEEmAA] > 10 REAE
18U.S.C.§225TO(OHRIELZ T > KA Ritig {1 Red Flags » [NIEiE2E EAHAYRE
A IRRAT I RE I A HEPR A B AUSHER N 2

IRARZE R > IS Veoh {1 FH 3% 811058 Soil B A= HER 52 ks
2 WA BT 10 ZERE > BRI E SIIRE S A IR S (AR
BEUR T H#Esm Veoh HIZHAARUE 7 LARIS M ZEATE - FIRREPT iR A ik ek
Al 0 G ATRE AR R IR N A M B RS TR =R HERY Red Flags » [fif &
DAY Veoh A5 EEIFRAIB 7% (knowledge or awareness ) S {[H & A EHE> -

2. B PREEREER g P s

HIBERG Veoh A7 ) S HRE MBI 173808 SR A HB) - 2 Veoh RESHTILH
i SRR R ol ks - AR AT SR B PR RS /RK5E Veoh
AR A FRE AR B AL A EASH LR H T TR AT B R ERHEAE S
Bk s SIONEREUR > Veoh R E UL E] DMCA F{FHER T LBAI > 8ifFE
AT HAEA— K il REfRME L PIATEER > 1% DMCA HUERIHIHE > Veoh =
R E SRR SE ER AT LI IS Veoh FRITABAURELG 4T (6 Flag It
ia W] DLRBE 2 R A EE TR E Veoh HUSEFE T - 7% Veoh RE-#E i Flag It 115
FIFHRRA I - At — SR ID M2 (PIA— A I E ~ (s
EHBIREI AN EEDE) -

I > BRESHEk Veoh )& iU HIBERE A HaE S nT RERU =TS E) - [ Veoh
AIFTaH Flag IRy aedt - INIESHAHRAEHE DU AT R BIAREH - A%
RBeRE s o sa il Flag It Rl » ARERAUE 77— (E@A1 - i i DA BRI B URAE
Flag It ¥4 diolag box _ET - DL PEEEHE N HRG A LR EREIR F B8 A
f; Veoh » FERRIL » 1ATRER HT LU AT A4 Veoh J2 AT FTRd RIMIMMUE Y 257 DL
WS RZIE IR MET 7)) > SR IEREN] > ££ Veoh JEIGHHBAE AHIAN IR LR HERT BN >
HRRE DS AT TBY LR bR a2 R R =

ISP 5] K GEJIALAEASMEG B » HUREEr e 512(0) L b R & Hs
A1) A RE ) SR AR E =SS - (b) H PRI R Bl ] DA f2
JES—TE S LR - A At R SR T T > L2k
B SLEr e > SR B2 % 2 (common law) FRREIEE (Vicarious
Infringement){¥ R HIFTZE 2L > b /S e ERERIMEF BT T IR

W RS EIFE % common law FIYAIMSFE ST » IEARLHIESE Veoh fi¢

5 1d. at 21~22.
0 1d, at 23.
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FrE R EREEENT - ERER 7 — IR ERORIR  ARRAEB R S
MGV AT FITREEORE ) e I ARS8 B e ED - IR ARIE 25 B i =i be
Mmetro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.[ 14427 > fF4d -
AHE I ZEPH L B PR — IR e AR T vt EAe - B R AT B P 3 T e
Flzlef - BIFR B 2 5 0 INBE > £E Grokster 25,21 » # HERIEEER
RE P T— IS — — B AR ERIRE ) v P H b BRI R e A= AR - 1 H
S EER ERIREJIARE T P2 - IS R A RER] S e T ) 2
B RFE IR > BIAE Veoh gt H B e AHRBECR AR FH -5 = AN AE
FLHERG AT TIRETESE) - JREN Veoh FUBCRES IR T © ()i SAEAT HA A3,
SRUTEERE ~ (D)HET TG H 2K HY (unsolicited offers) {358 5 oA 155 ~ (o)1)
impersonating f A ~ (S E BRI T AN E B ~ (e)Bisi ks 8ia
AL~ (OFEASRISZ PR SR 2 ~ (2) LA AEIES T &k (spidering

material) > DRIILJEES 1O SRATHE A IRHER BT T HRERI LB HOR AR -
SRIHEBERSS > S12(0WTLEACFRUR - WIS Veoh A73E AR Kz g

APEE AR S S ATRER S aE ) AP a (= A RS > AR E
HEMAFIIE R T ARG LB R A 55k » ABERER - S12(c)(e)fy
SFRUE » WA K 1P EPEE A H CHRIEGERS - FHEHY - S Sk vk
3 FH IR PT A ISP R s B Rafe et BTl &I = - IR vk
PUTAESIN AT RER S RE T R P E (ERETR BN NG DURS o B s 2 vk ey P
B | IEAh > ANSEIRGEERS - Al RN KB ) R PEE RS T RERL
TR st Ry i — Il ISP RE PR 2 B — Mk » MR ERG S B
K (B AAEBRIE ) -

3.

AR ] DU ISP P iZE AR 7T 2 H TR AR LI - ARG o
FREELHTME > [FIIRF S e S AR T EREITGRL PR, NI AZEAO A
TR > ARG PR EAE R E S < B AUASR  (HG AT S R S 2 4
VR AR T DSBS > FRAE AL > TEBEGANRE RS DMCA WYL S8 I 2K Veoh
BEF PR FHF ERETENIRE © N ARFENE » 85 Veoh ZHIRHH
EHAEE > AR BEILAEG T T RE AR R (ERERAE - 1] Veoh BRAAAT #8113 JIHY
DMCA BUf » W] DARICH B IR MGG g (ERE R i E) - INILE S <
Veoh EUETT A T AERREHAT L 2 Wb CrisHE » DR L LG AR A R > -

*7 Metro-Goldwyn-Mayer Studios Inc., et al. v. Grokster, Ltd., et al., 545 U.S. 913 (2005)

10 Group v. Veoh Networks, Inc. Case 5:06-cv-03926-HRL Document 117 Filed 08/27/2008, at 24.
* 1d, at 31.
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F-Em ~ BAMySpace s T RE T E2MHEZ LR 8% EH

%= ~ Universal Music Group v. MySpace Inc.

RS BRERNE Fr S H P £EE] (UMG Recordings, etc. » Universal Music’s
Curp.) » #FF#¢ 5 MySpace {AUHF/FRE - BEBRIE R #45 MySpace 157
iR HARFIFARRE ARG (social networking ) » HELRRE I a0 & RER
W% (User-tenerated Content ) » ZXfij » MySpace HHHYFFZNA » Wi FEATEE <
FHF A » [ HARBI RS (user-stolen ) {t AR FERERIAZS » 1 H.
MySpace {EE{EFEIT TEIT & —(EE B ESA (e MR 18—
M AR S L) — — AR ER4 ~ Fll > 3G & (E MySpace {4k
B RILAE R (streaming) DL Kz ik (downloading) S APHANAS: » S s H A TR
B IR A5/ | MySpace (B SEEZFFREE < T ARIPEHZE
FERIEZETS » 1] MySpace HARGHAE HAGE AT Fragiufs FH# e kil - sk
SR EIEERE N MET I LA A BIIAE > JOE MySpace 5N ERZA T
RLAGBE P RS 1 84 0iise Py DABC SR R i o JIRss

MySpace INIEEERAEALAGRM BT S 44 R Bt Fr LAHBR P AR > # A S
A4 7 MySpace —IHGRNRERE: Je 4R T 520 - LIGE MySpace RIDAZL PR
REMGEH ~ 200 AP ~ ABARST ~ LIRS N % - MySpace w853
1 SR FH Y > TS ATERANAITEL - MySpace Sl i AT AT IS -
HUTRATRARERESG BRI 5 MySpace & R A A A 724
IR 2 2 > MR HAR AR o A T

fdi’& MySpace HURAEAHES IR T AIRIGEIEAEREARIELE > Ahefeft
HEE R ik - NI MySpace BRI T H OB HOS RS HHSE > it
WHRILTY MySpace fE{s FHAFTIEFGAURAHE » IE MySpace & AR HI#
e E TN FRERTA A > 111 H MySpace B8RRI & (EREEAEIS
SBATTR TR R~ HESH G DUCE R s E A AR AR 2 1]
B FERACRAGHY MySpace fdulifEE# ik MySpace 58 SN FT & B KikiE
£ bootleg 152 Fr LA SRR 4405 Fr it MySpace » SEANETAY | MySpace 5¢
L Pl LA o (o B A P o S AR )5 A o B

Et4% > MySpace A FURE gy BRSNS B S FARAS A ARt
MySpace 28 517017 H 3= HUEHYHES T LA M3 -
1. £G4 (encourage ) ~ B (facilitate ) 3fi H 228 (participate ) » 3t RH&H7
RERYEESRL ~ (B B LU A BT E S ey UMG BEE (PR 2
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#ila MySpace  fillgzafe it e BT DL B ESSe R H e TH
Bk E e F s Py P& b (reformatting) » 1 MySpace 1) media player
fE NBE > U5 MySpace Al as - EEEE RIS S50 > DA
FEE PO ] DL ERE A EOR St s i i 5 9% EUR My Space {8 %
B HAA -

2. G BEE UMG B ez B 8sse o ETIRERYFE HU I MP3
Z Bt — — it MySpace {EEAVEAAYIfE S/ EE MySpace & AR ©

3. MySpace & =k AL ENIHERE MySpace il » RSG5 i 240 H.
BEEAREEE N > 35 Be Al B IE IR T FRER RIS > 18 LAt
AELAKRITIER ~ SO RAEHE R A B E M8 IH9—8607 » 2lE |k
AGEEEFIZ] YouTube.com HYSHETTES - MySpace 1 News Y11y » B3
RS S A FRET U AE TR M E T > [AIREERRE e EE B (facilitating ) ~
il HEEBE (inducing ) MySpace {8 # B A S FH A FRERMZ T -

ARZEH A UMG IE R a] - SRR FUONRH R LR L2 2w > BN
ERNINZIBAELD - EF UMG BUEZ SR 1T 5 HSEES > UMG & —
(EAE LN P STl BB ER 2 — « UMG B2 M HONE P /ERE > AE it
PRI A 2 A2 © UMG 2B LT HIEFr A TEATA A - 5
B E PR SERERIFTA A - iE SEIE FT UMG #RE A& o CAS IR #
TEHERVREMEREN] - KL UMG A SUEHEIR - AT AR SR - B R nT A
TEHER ~ OB BARIIRER] - TS DU R & B SR 5 5 SR
INAIEHEIRERT] -

#5#5 MySpace tHBAEFERT FUNAH R H T 2 28 F) > i H A B A G ATt a i
INZ AR 23 F] > MySpace 535 0] DGEAERS S B RHE AR R &R
Tt BEREG > MySpace . com EASHEAEHE H AT 8GN e B EE
hFEA ARG A nl DB 5B MySpace fLFT ~ Sl ~ Wb
B FERAE AU R AT R T DL e R Al S B s P e T
11 HJ&AE MySpace frlflkas . HH MySpace FirffEfa it sz HoA2edhi] > i H. MySpace &y
SRS NI R R A AR SR access iE B S EE A - L H.
MySpace FEAEHAGRE D PEALRE - OB EATRP AT AR R -

FHA I S AN N B0 B SR B MRS SE - MRS A A E Se i A B
F o MRS BB S TR SIS - M S SN rI T B &
T RE ol A ARE 2 L FEEE - #5 MySpace.com HJ URL {F internet #%
Mgk - MySpace foFF AR 14 s ERY A LIS BECat 7 =0 - nla e s ali bt
T A P At AR S - Hogr BRI T s LA P o B F 2] MySpace FUAELS -
IRBAEH S T Rl PR B IRIL R R a5 AR - 158 e AT -5 A
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FAF > WO EEPRERSURRER 78R » #5500 E L4 HRYEYE » wes ik nT DAFE L
SRR RE IR BEZA - W DA A B FHRL S o 8 Fr DU E A I E B
RERITR AR - E e B S0 A S S RIS 982 EIRF > MySpace 37541 FHRE
HIEE TS - 1 SRS AR e S T HRR O ~ F 482 i DARGER AR WA K&
FEMFE - ME e 2006 47 8 J 7 H News EAHELCAE Google HUfH—1
EVEEHIE% N\ (targeted advertising ) » #5115 News 0] DAfE Google Y75 9 {264
HUEHEIA -

a. $T¥f MySpace s » e BB (1 HIZKANIESELD) ~ FEEDLmida 1T
(At ks B ) > A SA TR S A PRl > 8 MySpace [iT#i
GRS RAEEWI A RER A o

b. R MySpace {5 FHAImBEEE RS L (reformat) - DU 78)
ISEE S B 7 A DAET TH8 H RGBS BE 2o & 2 -

c. B ANBEEE > S RN < R e e

d. FEHL KB S e FE A F IR H — — 3535 click iTi Add to My
Profile, Safe to My Favorites ~ Bulletin This 57 Blog This -

e. uyEl#i & #E# " Send This URL to Your Friends |~ " Add This Video Code to
Your Profile | ~ F It 2K sl (e FH 7 158 Lo i Py J R FE L -

f. SO LA S [T DhRE s s AR B s g o JREE H - i a]
DREHEA S ZRIIRE - DUSGR HORAG ST HANHGREHIIRE - M8 ted e A3
IS A FR R A A BRI 2Ry -

g el S A A — T PR R R I RABER S RARE AR ~ B ~ 225
B~ ZABHBRY ~ #ERLLR BfiE 2 L E] MySpace {r] i gl B S el w2
TFRINZ -

1E MySpace 8 FfEE > BHEZARE " ARE A 15E1#2HE - myspace.com FEANHE
FefE oA - BIARZ A E(EREFR AR E U Member Content ~ myspace.com » FEA
RELASEA 7 A & vy B LR ks i e S8R 2 1f HOZ A RERR 25 A Bl
Member Content> myspace.com 5t ANFEZ R F-H-AS 75 2 BRI LR 5 FlT post 19 7 4%e

227245 Corbis Corporation vs. Arnold Moving Company, LLC

EZEFAE20078 1 HERHY » 5 R 524 (digital images ) SARERG RS ~
[ R~ B TCEIRE (design agencies ) ~ HESZEMEF (filmmakers ) K HAAT 5
Bl e A B - JH 25 Corbis -5 WebTamers Web Promotionif #4 15 Sterling

International FEGHES TF R T (redesign ) » IIIAEAET THFRE AR M5 o H
ARSI 5 CorbisHimages Nk » WRFH FERHSRYHELG - e A 1521
HIFZRE - ARG ETAHIRER]E: -
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BAR - A e REE LRV HERAAEEH

=& ~ Viacom v. YouTube

— ~ B YouTubefi5

YouTube &l L rT AR E I B O B2 A Sl H aT DIBEA L B
ST E RGN, > S BERE A AR ANl 100MB 7R > SRRl
10 73 > FgURE] avi ok mpg > 38 BERly ERVPRAIEHTS: YouTube WL T—
HHBIEAIREST - Kt e A ORI ERL g, R Bl - &
YouTube FfE FLas e R 2 B - (50 A m]_EEHAE H CRERR o]
MEZAN R I ARG > 7€ YouTube —{E[{R/NUA 2 flash
player > g ] IS S AL R A - #EE 2 R R ACHUREGHY - 352 YouTube
R — (L RBIIESS  CE EBIHE S [ EHETH Google DUREEFF™ -

— ~ BHFX Viacom International £E[H]

Viacom J&—{#l#LAG 1 {23 e H (conglomerate) - BEAT 352 B E A > B4
Comedy Central, Black Entertainment Network, Country Television Music, Logo,
MTYV, Nikelodean, Spike, Noggin k. VHI %5 > 353 Sumner Redstone fj[|#F » Viacom
HEEAGESE 564 280 & » Mi/EE G & ZE T > SpongeBob SquarePants 1]
AE/EAE Viacom SEEHHR HARFEMERY » (AL - /BT Viacom CAZFREEMEZ
e AL ST SpongeBob (AR -

= ~ BHIX Viacom v. YouTube ZEEERIA

£ 2006 47 11 H > /il H1 YouTube 4 Google DL 16 {& 6 T- 5 HEHEEH [~
M5 T IR g At AT A FRER ISR P& I R > YouTube
PR AR 2 H OB A FFRENA L L ES - 141 CBS ~ BBC ~ Sony Music
Group ~ Universal Music Group ~ FEFNEFEEEEE] - MBA 2555 > £F 2007 4-4/] Viacom
HHAHRZ SpongeBob 52K » b{H TRZ T2 Fr(clips) KGH MBI Iy — 82
YouTube #55 » FHjAE Sz KB R 2 HAMEE » Viacom S22 E HIIE SR
SpongeBob #74# T YouTube . A > i5 BRHUPME T 78 Viacom 172 R ZEA
[HIHRF AT SR 2B e R A 5 SRS TERE R R IR AL » 2007 4F 3 Al »
Viacom International 5t % Comedy Partners, Country Television Music, Paramount
Picture Corporation }z Black Entertainment Television, LLC &5 K/ E] (LU N#HR

™ Viacom v. YouTube, Copyright Casebook,
http://www.benedict.com/digital/internet/youtube/youtube.aspx
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“Viacom”),#¢8)) T #2445 YouTube Inc., YouTube LLC &2 Google Inc. ZE(LL NAiHR
“YouTube”) F{EREZFEREAERZA301 » &% 10 (B03E4E » Bl FERZE A
RAEHEFIG T > ML P] B SE BT AR A e kBl M (R R P

LB Viacom FRRIAEIAES ERURL > e Pte A /]I Es Google
YouTube [ Z s > S EHTARIRT - A5 LUR & 33 AAE YouTube fuf I
BUA % R EA R HYIRAZ Fr > PPN AT REERSTE Lod e iai .
R > AR > Viacom AMNEMERE RS - 1M Viacom Hilfg HLBLFER ML 2 - INFSH iR
7N EE clips > BIATTE SEI Fr B AN EASAE YouTube _EORAE Viacom HYSRFTIM
WA T EERLAE > 1 HEfESR YouTube BERVZATAE clips EZRFR(E(fE 2 - {H
AL L= ARG RSB IE A7 7 > MR# Google FELEAIH G » Viacom &
RIKIL YL Google (™ -

¥I YouTube #iFe ! (ZREFFRA L HEFF - Viacom [BIFEFIES Viacom [ AH %
P ISR R T DA ACHA AN 1R~ BEEETH - BuRlUR Ml FERSERE
FEHBIRE - K5 Google #fEHEHIAEuEEL S/ fitiE L video sharing HYAERS
HEA - Viacom {ERETERAARE » SUE R EARLE YouTube HYHERS FEH
/D HEEETEE R Fr(clips) » {242 T Viacom HYZ/ERE » SR YouTube JU R
(take down) > Viacom 5& YouTube £ —{lE#fguh H DAl N E P NS ER
1A > 1 —IREVREE S ERER AL E R AR (S AE N S EaRIRs - P AGm It » 2t
TAMRAARE fE kI i PR FE N SRR » FR R E R e T AERER A S
o B ARIERA AR

P4 ~ Viacom #£gf YouTube E/EREFERE . /ASIHERA

Viacom HUEFIRTAES YouTube NIHEEHEGRAE > Horh —FLZIERZ=HE - S3ob
ISR -

B E R B2 HE 2 $55F (Direct Infringement Claims)

F—IE NP FEREE EHE R (Direct Infringement — Public Performance)

' Viacom International, Inc., et al v. YouTube, Inc., et al.

o Copyright Casebook, Id.

B paul Kedrosky, The real 1issue 1is a consumer rebellion, not intellectual property,
http://www.opinionjournal.com/editorial/feature.html?id=110009788

™ Eric Bangeman, Google cites Safe Harbor, fair use in Viacom v. YouTube defense,
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* Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994)

* The new work merely supersedes the objects of the original creation, or instead adds something new, with
a further purpose or different character, altering the first with new expression, meaning, or message; it asks,
in other words, whether and to what extent the new work 1s transformative. The more transformative the
new work, the less will be the significance of other factors, like commercialism, that may weigh against a
finding of fair use

200



BB AR Cambell % LRI 107 (el DU
e A I B T R 5 -

{HE NGRS » A &P A E S s A e | — (i B 2R
JCH R P 7 B B R 2 ] o (B e s R » I DAL s R A
AR > B EUR S (i (highly transformative and of great value) * BEEERESF &5 P
I > 3SR A A & A R M e ATE SRR M ERE LR
BB E > BCH R 250 - 2GS AN N
R ELEBEAHENTT S U0 RS T R AR E . A 1R A i 2 5
FREARR FRL BV PUER - MR E AR e R B AR (AN EfE IR !

AN a5 AT S R ) > (b ZH SRR EIRZ IS 7T 5 BB 2 By
PRI HE T 20k & A0 ERYFME > sl — (a7 F SRRl A Ay - LU
B R TR DR 128 — JRE 1R o SRR BT T EREAY
UG RS R AR E ERE RS 2O St A L S B U HE
RN N Z R EFEIE > DURAH AR Z AR TR - 38 Z RNk,
{E— G ER L 2 L AE M A RE— IR BRI N AR HEHE
FERIRER R > DRI S T SRR (AT ARHYT (Holmess &S OB FS IEAFE © T vATRAY
AEARAERAEEE o A S AER S | -

NIt > EE RS 20 < S A% B ] AR E RS Sa fife A
ANEEEL AR > LA LT BIRZAE S H ZE I ST P RE O AR FITHET THY
HAIET - BRI S 544, Grokster 48 » fEniklbe s FTLAEr L LEE 2R
VA LL B RS R SE L EASHESE 1 B RIE A S R Bk el
B RESiE — DB B AR R A ACE P A FRER AR R
sARFTEZPUEN > AE0E > B AANGERS Grokster ik Bety 2B E M
RS IEAFE - (HAE i b RZ A — A SR 2B - BB IR AR BRI i
BelERZ25 155 -

= -

NP RHR AR Jee - FEFHAVRE LS - (255 — ~ —fUREETEL P2P (peer to
peer) ~ &5 —{t P2P eMule - eDonkey/BT (bit torrent) » g5 EF 4% fli(streaming) |
H% k% (blog) ~ ISP ~ ## =5 [#4(search engine) ~ B {7 F Jiti(Anti-circumvention of
Technological Measures ) ~ BAME 155 (open source) H FHEZRE ~ A= H CC
P57 #iE(creative commons) ~ Web2.0 25 » SHAFH S MES R A HER (S E R EGER A
Z 2 e (EAT RS A FRE AR R R R K mEdsk | AR - i L
FHAN G A WA 2 JER b 5h » BT AR A A FRERTE - (DA FEAETE IR & AR R

201



PORBIMEE - B A GAGARRCE T ISR ] PRER Z Dhhe s e FH A
RERNAEFREEL AL TS AR AT - 7 e A5 (business
model) ~ B SMIEIES SE < R, ~ S FH A IS sl e Bl gt & S ~ B (H
HEZ EEREHBIS  ESE FIE ORI (eI BB IR s A DR T A 1
REZEO Z PRATBLZEBIIIATT > 5 R BRI EREAH B R R B B 8 B B 65

HE . MR ANETED - B TR AT A PR IR ik
S Al R H B T ERE S P B - e LI ERECRAE AT RRIE - FHEA
SR - R CRERIER AL - A KA G AR H AL FEIRATILH]
H 5 B HERE IR EHE R AT AR SV = 2 385 > JRRITEER
R A A st B ARR A > AR A SRR - DU s %
J&& 5 58 AR A LUK NG tbcaf L fEEBS » RSB LIRA RS 2
B AT HA R R R B G 22 - T R EGA g R iR & P B |
QIVRT PR R PR AR PR PIER > 24<5 PE RS A i o KRk > FRJE

e

202



