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existing solutions discussed in Section 1V, including sections 108(h), 115(b), 302(e),
and 504(c). They also noted that certain statutory licenses other than section 115 can
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also permit use of orphan works, and that the statute of limitations in section 507(b)
would make damages unavailable against an orphan work user (or any other user)
following three years after the claim of infringement accrued.205 As noted above,
however, essentially no commenters took the position that existing solutions were
adequate to solve the orphan works problem.

18 2 maEEY > AT/ 10,57 F -
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19 US Copyright Office, supra note 5, at 7.
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RO KB ELRZE S IE2AHEHESAYBERERE

20 1d. at 93-94.

21 See TRIPS art. 13 (“Members shall confine limitations or exceptions to exclusive
rights to certain special cases which do not conflict with a normal exploitation of the
work and do not unreasonably vprejudice the legitimate interests of the right holder.”).
? S EEBEN - B 1071727 -

2% US Copyright Office, supra note 5, at 71-73.
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24 1d. at 94-95.

25 1d. at 49-50.
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Ol bR s ZEFEZAT SEHMHET AR T RAERRR

% 2 mBWH > ATIH 10,67-68 F - ¥ Mk 4= F : H.R. 6052 §514°(a) Conditions
for Eligibility-"(1) CONDITIONS- Notwithstanding sections 502 through 505, in an
action brought under this title for infringement of copyright in a work, the remedies
for infringement shall be limited under subsection (b) if the infringer sustains the
burden of proving, and the court finds, that (A) before the infringing use of the work
began, the infringer, a person acting on behalf of the infringer, or any person jointly
and severally liable with the infringer for the infringement of the work (i) performed
and documented a reasonably diligent search in good faith to identify and locate the
owner of the infringed copyright; but (ii) was unable to locate the owner; and (B) the
infringing use of the work provided attribution, in a manner reasonable under the
circumstances, to the author and owner of the copyright, if known with a reasonable
degree of certainty based on information obtained in performing the reasonably
diligent search.

27 1d. at 80.
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28 1d. at 98-108.
29 1d. at 110.

% 1d. at 111-112.
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TR B FRINALEEREZE (Orphan Works Act of 2008) » 3 pg 22 42

2006 Fide h e A B R RKZ R EAKSURSF B AR - AT

AT R R A ) £ R

MR EERME T ERFOEN > FRERE AL R EAF

AT » 40 4B % the Register of Copyrights 2 {# A i %2 (Notice of Use) ; & 1{#

JA 9523 1 5 0L JR 4R the Register of Copyrights &9 3,5 it w £ A 98 5L 2
ERAR R R bl o s LEMREFF LA L REIERAFZH

\

! H.R. 5889, §514 (b) Conditions for Eligibility-"(1) CONDITIONS-"(A) IN
GENERAL- Notwithstanding sections 502 through 505, and subject to subparagraph
(B), in a civil action brought under this title for infringement of copyright in a work,
the remedies for infringement shall be limited in accordance with subsection (c) if the
infringer--"(i) proves by a preponderance of the evidence that before the infringement
began, the infringer, a person acting on behalf of the infringer, or any person jointly
and severally liable with the infringer for the infringement--"(I) performed and
documented a qualifying search, in good faith, for the owner of the infringed copyright;
and (I1) was unable to locate the owner of the infringed copyright;(ii) before using the
work, filed with the Register of Copyrights a Notice of Use under paragraph (3); (iii)
provided attribution, in a manner that is reasonable under the circumstances, to the
owner of the infringed copyright, if such owner was known with a reasonable degree
of certainty, based on information obtained in performing the qualifying search; (iv)
included with the use of the infringing work a symbol or other notice of the use of the
infringing work, in a manner prescribed by the Register of Copyrights; (v) asserts in
the initial pleading to the civil action the right to claim such limitations; (vi) consents
to the jurisdiction of United States district court, or such court holds that the infringer
is within the jurisdiction of the court; and"(vii) at the time of making the initial
discovery disclosures required under Rule 26 of the Federal Rules of Civil Procedure,
states with particularity the basis for the right to claim the limitations, including a
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detailed description and documentation of the search undertaken in accordance with
paragraph (2)(A).

32 H.R. 5889, 8514 (b) (1): CONDITIONS-"(B) EXCEPTION- Subparagraph (A)
does not apply if, after receiving notice of the claim for infringement and having an
opportunity to conduct an expeditious good faith investigation of the claim, the
infringer--"(i) fails to negotiate reasonable compensation in good faith with the owner
of the infringed copyright; or (ii) fails to render payment of reasonable compensation

in a reasonably timely manner.
% 1d. at 114.
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EFEZEHHBZ T BERMRA] ) WILER - 2R £ SEBME

( Monetary relief ) #224]4 ( Injunctive relief ) FA A /ER T - £ 42458
RS ® - RAIE  RREFPIZEAGEA R ZEXZEAT A XA

% 1d. at 82-83.

¥ 4 mHEEN > AH 10568 § - M4 T : H. R 5439, §514 (a) (2) (C): The
Register of Copyrights shall receive, maintain, and make available to the public,
including through the Internet, information from authoritative sources, such as
industry guidelines, statements of best practices, and other relevant documents, that is
designed to assist users in conducting and documenting a reasonably diligent search
under this subsection. Such information may include--(i) the records of the Copyright
Office that are relevant to identifying and locating copyright owners; (ii) other sources
of copyright ownership information reasonably available to users; (iii) methods to
identify copyright ownership information associated with a work; (Il1) sources of
reasonably available technology tools and reasonably available expert assistance; and
(v) best practices for documenting a reasonably diligent search.
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% H. R. 5439, §514 (b) (3): In establishing reasonable compensation under paragraph
(1) or (2), the owner[] of the infringed copyright has the burden of establishing the
amount on which a reasonable willing buyer and( a reasonablewilling seller in the
positions of the owner and the infringer would have agreed with respect to[] the
infringing use of the work immediately before the infringement began. ; The “Orphan
Works” Problem and Proposed Legislation, Statement of Marybeth Peters The Register
of Copyrights before the Subcommittee on Courts, the Internet, and Intellectual
Property, Committee on the Judiciary. United States House of Representatives 110"
Congress, 2" Session, March 13, 2008.

T S RBIBEET - A48 10 69 B - FH ik 4T ¢ H. R. 5439, §514 (b) (1):
MONETARY RELIEF-(A) GENERAL RULE- Subject to subparagraph (B), an award
for monetary relief (including actual damages, statutory damages, costs, and attorney's
fees) may not be made, other than an order requiring the infringer to pay reasonable
compensation for the use of the infringed work.(B) EXCEPTIONS- (i) An order
requiring the infringer to pay reasonable compensation for the use of the infringed
work may not be made under subparagraph (A) if(l) the infringement is performed
without any purpose of direct or indirect commercial advantage and primarily for a
charitable, religious, scholarly, or educational purpose, and (Il) the infringer ceases the
infringement expeditiously after receiving notice of the claim for infringement, unless
the copyright owner proves, and the court finds, that the infringer has earned proceeds
directly attributable to the infringement. (ii) If the infringer fails to negotiate in good
faith with the owner of the infringed work regarding the amount of reasonable
compensation for the use of the infringed work, the court may award full costs,
including a reasonable attorney's fee, against the infringer under section 505, subject
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% B % 1F # & (Copyright Office) 7+ 2008 4 A 24 A £% ~ F3k
R d A IR ILFAEFE R (Orphan Works Act of 2008) #1747 ik 3 5=
NERAED - RRERLELERBELT B » wREARRBZRA -
T EFHAMRSEZETRMAME  ZRAIREAIMSLLEHE
R EENOITAE RIS ERATREZ P L EMB -

to section 412.

¥ 2BBB > MHE 10569 F - Fmikx4T : H. R 5439, 8514 (b) (2):
INJUNCTIVE RELIEF-"(A) GENERAL RULE- Subject to subparagraph (B), the
court may impose injunctive relief to prevent or restrain the infringing use, except that,
if the infringer has met the requirements of subsection (a), the relief shall, to the extent
practicable, account for any harm that the relief would cause the infringer due to its
reliance on having performed a reasonably diligent search under subsection (a).(B)
SPECIAL RULE FOR NEW WORKS- In a case in which the infringer recasts,
transforms, adapts, or integrates the infringed work with the infringer's original
expression in a new work of authorship, the court may not, in granting injunctive relief,
restrain the infringer's continued preparation or use of that new work, if the infringer (i)
pays reasonable compensation to the owner of the infringed copyright for the use of
the infringed work; and (ii) provides attribution to the owner of the infringed copyright
in a manner that the court determines is reasonable under the circumstances.

% H.R.5889, §514 (c) (1): MONETARY RELIEF-"(A) GENERAL RULE- Subject
to subparagraph (B), an award for monetary relief (including actual damages, statutory
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damages, costs, and attorney's fees) may not be made other than an order requiring the
infringer to pay reasonable compensation to the legal or beneficial owner of the
exclusive right under the infringed copyright for the use of the infringed work."(B)
FURTHER LIMITATIONS- An order requiring the infringer to pay reasonable
compensation for the use of the infringed work may not be made under subparagraph
(A) if the infringer is a nonprofit educational institution, library, or archives, or a
public broadcasting entity (as defined in subsection (f) of section 118) and the
infringer proves by a preponderance of the evidence that--"(i) the infringement was
performed without any purpose of direct or indirect commercial advantage, (ii) the
infringement was primarily educational, religious, or charitable in nature, and (iii)
after receiving notice of the claim for infringement, and after conducting an
expeditious good faith investigation of the claim, the infringer promptly ceased the
infringement,except that if the legal or beneficial owner of the exclusive right under
the infringed copyright proves, and the court finds, that the infringer has earned
proceeds directly attributable to the infringement, the portion of such proceeds so
attributable may be awarded to such owner. (C) EFFECT OF REGISTRATION ON
REASONABLE COMPENSATION- If a work is registered, the court may, in
determining reasonable compensation under this paragraph, take into account the value,
if any, added to the work by reason of such registration.

% H.R. 5889, §514 (©) (2): INJUNCTIVE RELIEF-"(A) GENERAL RULE- Subject
to subparagraph (B), the court may impose injunctive relief to prevent or restrain any
infringement alleged in the civil action.”(B) EXCEPTION- In a case in which the
infringer has prepared or commenced preparation of a work that recasts, transforms,
adapts, or integrates the infringed work with a significant amount of the infringer's
original expression, any injunctive relief ordered by the court--"(i) may not restrain the
infringer's continued preparation or use of that new work; (ii) shall require that the
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infringer pay reasonable compensation to the legal or beneficial owner of the exclusive
right under the infringed copyright for the use of the infringed work; and"(iii) shall
require that the infringer provide attribution, in a manner that is reasonable under the
circumstances, to the owner of the infringed copyright, if requested by such owner. (C)
LIMITATIONS- The limitations on injunctive relief under subparagraphs (A) and (B)
shall not be available to an infringer if the infringer asserts in the civil action that
neither the infringer or any representative of the infringer acting in an official capacity
is subject to suit in the courts of the United States for an award of damages to the legal
or beneficial owner of the exclusive right under the infringed copyright under section
106, unless the court finds that the infringer--"(i) has complied with the requirements
of subsection (b); and"(ii) has made an enforceable promise to pay reasonable
compensation to the legal or beneficial owner of the exclusive right under the

infringed copyright."(D) RULE OF CONSTRUCTION- Nothing in subparagraph (C)
shall be construed to authorize or require, and no action taken under such

subparagraph shall be deemed to constitute, either an award of damages by the court
against the infringer or an authorization to sue a State. (E) RIGHTS AND
PRIVILEGES NOT WAIVED- No action taken by an infringer under subparagraph (C)
shall be deemed to waive any right or privilege that, as a matter of law, protects the
infringer from being subject to suit in the courts of the United States for an award of
damages to the legal or beneficial owner of the exclusive right under the infringed

copyright under section 106.
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*  Copyright Board of Canada, DECISIONS/LICENCES ISSUED TO THE
FOLLOWING APPLICANTS http://www.cb-cda.gc.ca/unlocatable/licences-e.html
( last visited:2008/05/08 )
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* Section 77 of the Copyright Act (1) Where, on application to the Board by a person
who wishes to obtain a licence to use

(a) a published work,

(b) a fixation of a performer's performance,

(c) a published sound recording, or

(d) a fixation of a communication signal

in which copyright subsists, the Board is satisfied that the applicant has made
reasonable efforts to locate the owner of the copyright and that the owner cannot be
located, the Board may issue to the applicant a licence to do an act mentioned in
section 3, 15, 18 or 21, as the case may be.

(2) A licence issued under subsection (1) is non-exclusive and is subject to such terms
and conditions as the Board may establish.

(3) The owner of a copyright may, not later than five years after the expiration of a
licence issued pursuant to subsection (1) in respect of the copyright, collect the
royalties fixed in the licence or, in default of their payment, commence an action to
recover them in a court of competent jurisdiction.

(4) The Copyright Board may make regulations governing the issuance of licences
under subsection (1).
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2B KN EE > Wik B E - http://www.cb-cda.ge.ca/unlocatable/other/3-b.pdf,
http://www.cb-cda.gc.ca/unlocatable/other/4-b.pdf,
http://www.ch-cda.gc.ca/unlocatable/other/6-b.pdf ( last visited:2008/5/8 )

> Copyright Board of Canada, COPYRIGHT COLLECTIVE SOCIETIES
http://www.ch-cda.gc.ca/societies/index-e.html ( last visited:2008/5/8 )
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or his place of residence and therefore is unable to obtain the authorization of the
author for its exploitation, he may exploit the work on obtaining the approval of
the Minister of Culture and Tourism as prescribed by the Presidential Decree,
and depositing a sum of compensation money according to the criteria as
determined by the Minister of Culture and Tourism.

(2) The person who exploits a work under the provision of Paragraph (1) shall
indicate the fact that the exploitation is made with the approval and the date
when the approval is issued.

(3) Where a work which already obtained approval of the Minister of Culture
and Tourism for its exploitation pursuant to Subparagraph (1) becomes the
object of the approval of the same kind at a later time, the procedure of making
considerable efforts in accordance with the criteria as prescribed by the
Presidential Decree pursuant Subparagraph 1 may be omitted unless the owner
of author’s property rights lodges an objection in accordance with the procedure
prescribed under the Presidential Decree before approval for legal license for the
work is granted.

(4) The Minister of Culture and Tourism shall notify the content of legal license
on telecommunication networks in accordance with the Presidential Decree. |
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