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Abstract

The history of regulating the use of copyrighted materials in textbooks can
be traced back to the 2"* Xuantong Calendar Year in Qing dynasty (1910 A.D.).
Revisions of such provisions took place over time. In 1992 a comprehensive
amendment of the Copyright Act was made and more or less completed the
Act. Article 47 of the Copyright Act at that time was the very provision that
governed permissible use of others’ copyrighted works for textbooks. However,
the amendment left the rule intact, continuing adopting the “fair use” principle,
under which copyright owners are not entitled to payment for use, instead of
the “statutory license” principle, under which the users pay compensation to
the copyright owners.

Article 47 of the Copyright Act 1992 contained a proviso reading,
“provided, this shall not apply where, in consideration of the type and use of
the work and the method of broadcasting or inclusion, the interests of the
copyright owner would be injured” However, owing to the great volume of
textbook circulation, the use of copyrighted materials in textbooks is
susceptible to the allegation of “the interests of the copyright owner would be
injured” to such an extent as to render the basic provision of Article 47 almost
inapplicable. Such limitation makes it practically difficult for textbooks and
teaching materials compiled for the purpose of education to take full and direct
advantage of others’ copyrighted works based on fair use. Rather, the
publishers will be required to negotiate for permission to use through the
market mechanism.

Article 21 of the Constitution clearly provides that the people shall have
the right and the duty to receive the compulsory and secondary education. The
use of others’ copyrighted works in textbooks is closely connected with the
younger generation’s intellectual growth, cultural level and ultimately, the
strength of our nation. Textbooks, the device we entrust with educating our
students, should expose readers to a variety of the most distinguished works
of intellectual labour. These works of excellence, however, are often highly
priced on the market. If textbook publishers have to resort to negotiation
through the market mechanism for permission to print, this leaves them very
limited options so that regrettably they are forced to forgo some of the great
works that should have been included in the textbooks. In light of the
publishers’ vulnerable position, amendment to Article 47 of the Copyright Act,
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which became effective commencing on the 23rd day of January,1998, was
modeled on Japanese precedents, adopting the principle of “statutory license”.
Under a statutory license, publishers charged with the work of editing
textbooks and teaching aids may use others’ published works within a
reasonable scope. Furthermore, legally established schools and educational
institutions may broadcast others’ published works for the purpose of
education, within a reasonable scope. However, the user shall notify the owner
of the copyrighted materials of such use and pay the compensation
accordingly. The rate of compensation shall be set by the competent authority
of the government.

In January 23, 1998 the Ministry of the Interior, in accordance with
paragraph 4 of Article 47 of the Copyright Act, promulgated the Standards for
Compensation for Fair Use of Works in Paragraph Four, Article 47 of the
Copyright Act (the “Standards”). More than a decade has passed since the
promulgation of the Standards without any amendment thereto. Copyright
owners as well as users of copyrighted works at times have expressed
concerns about the Standards to the competent authority. It’s time to consider
whether the Standards need to be amended. That is the reason for doing this
research.

This paper as a final report of this research contains seven chapters. In
addition to Chapter 1 as an introductory chapter, Chapter 2 is an overview of
the precedents of granting statutory license for use of copyrighted materials in
textbooks in Japan, South Korea, Germany and China. Chapter 3 analyzes the
current interpretation of our existing laws and practices. Chapter 4 reviews in
retrospective the formation of the current Standards as promulgated in 1998
and examines its provisions. Chapter 5 is a compilation of the questionnaires
and surveys distributed to copyright owners and users. Chapter 6, based on
the above-mentioned discussions, sums up the main issues in regard to
evaluating and modifying the current Standards; suggestions on the required
adjustments to the rate of compensation are put forward also in this chapter
after considering the opinions expressed at a conference involving copyright
owners and users held on October 1!, 2008. Chapter 7 concludes the report
by putting forward an amendment proposal for the Standards, accompanied by
supplementary suggestions for certain amenedments to Article 47 of the
Copyright Act which may be worth considering.
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