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EoRE BoAEEMMATER

FRETRARATEEEARE EEHZHE - RRKEFE
MR P A BMAKE - MM - BAHREAREEIHES > T AR
s EHAHEXRAL BT EREEZEARFATRAIRRNE - REHE
M BRER LI MAFEER FATRARE LA RIR 0H
BHEZEIHHRR

FA%E "RASUTRAEFREEARE FEHRAEZ LM, R
AR EFEOMNE  WBREAREHHERE & - A - @FBEF
YRR AR RN - U - BAHEE IR EMERZIR - FH
B R T S R B R B RT A Z BT ©

FtE "RAFHHEARED ZHHARARERAERA o
BEREANFZARBR > EALRARS EPLEAREHERELER
W REFE AN > ZSFHREAZFHERRPNMAME - B - HEA
HEEZXRBL  TAUBKESQRAR

FAE "HRBRAIER, AGSEF RIS ARRARHR - ER
B RNE AR EIERRSE -
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Fo% BARGAYAHEDEEHIAR

HRESBEZENZS  GAFRKANETEILEZAN  E£FEH
BRERE - B BRI B RAKHRES - WEBEILFEMAITZHEN
# AT AEREEZH  SERE—A - F - WHAHEREATHE
A EEBAHGRIGHBAMAESH  EEBELET R - RIBAKAR
BIRREBILFZBNEATEN - Bt RABERAE FAHBBER
Z AR ARG ERRR T T T -  dRBARGYEHEHRSR
FITHRAZS T ABENS) > BhGEATHEFRZAE - THERSE
EZBBpNEZM > B BRBENHZER -

ERAREEHEREN —F L BERGATBRIEESRLZZER
Z PR o A RIS BN AT RS BMERREMEZR
TR RRE > BUCARARSBEARITEMEMFRE - ZAFE®
LRZRGBBARRALENRE  AHRARBHES AR BRE
HEETAMERGEE - AENL - SR AT LEREN - 2 E3H
BRGSPHGERGN  SRTTEARGY - 2R R TR LR BT
FR BAXREEEH E2Bat > ARTHRERAR - REEH2 B
By o

BRBEERGORS2ATERZ AR > AL AKNZCHERS
FOBENLERMAZIHERSF > BEBRGAZAENTEBRA BN *
BREZNE - KEBAE AR 2001 FEmASRT 5 A&RFELT

TR HAM2 LB A% 1 (Trade Related Aspect of Intellectual
Property Rights, TRIPS ) > {2f& b2 5F > KBGAZITENA RS EMAE
HZ BERL - A BRGARRBREEHEEENRE > dRREK
BEATHE S EEAAETERERAR > by AR ERABREHEL S HE
o RBERRBBTERSCABRMGARESEZI S EHEMES > Akt
FHELBEARERERTTEERZ -

HA LR T4 > A ERGAHRERET - TEERBEEH R

13



# o A ERAEAHER - R ARG AR A A B IR L SRS 1A B R AR
HRE - ERRERENEBRRARNEAE R RRENAH
WA ~ HAH - HARZEFIRE  FREAMAHREZERENE
ZBERE  FTHEHA MBI R EFEERELEZRFRAERNEZ R
3o R T 0 AZEATHEHE1EE 24 (Beme Convention ) ~ &5
1% #)(Rome Convention )~ TRIPS " #3745 2 Bf & 408K 1EHE1E 40 4 (The
WIPO Copyright Treaty, WCT ) & "t} S 4 E A SEERET WL
#) ; (' The WIPO Performances and Phonograms Treaty, WPPT ) % B BX & £
T AHMAE XA EZIAE - TARA o

BEANE 14 BRE T ILXEREMERZEHALABHAT
FIFTAZHA () LAEAZAERELRES  UAREHBEREY
BERZEA - QAMERBRAFALEONARREE AR ERSY
CEE 2 KR A X ERENEMZER R W BRI BERBRAE
RFBEEHRENEABREAEERRN ARG REESZHAZ
B o 3B F=MBO)EZRE  FHEAZ o 8

RMAERS > ARANERE 14 45 1| BAREBEHFERTHA
2% A CESRERTHEUMES  TATRHEZRA - £#XK
BN BRI EBFE  FELNZAL 1967 ST RESGERE S

‘AEEXH L ERBBERETLEAERHAZIAE ¥ LR
http://www.tipo.gov.tw/copyright/copyright law/copyright law 2 l.asp (B & B 45 : 96
#8A27RH), %#HERX4F: Atticle 14 “ (1)Authors of literary or artistic works shall
have the exclusive right of authorizing: (i) the cinematographic adaptation and
reproduction of these works, and the distribution of the works thus adapted or reproduced;
(ii)the public performance and communication to the public by wire of the works thus
adapted or reproduced. (2)The adaptation into any other artistic form of a cinematographic
production derived from literary or artistic works shall, without prejudice to the
authorization of the author of the cinematographic production, remain subject to the
authorization of the authors of the original works. (3)The provisions of Article 13(1) shall
not apply.”
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CERAE IGETUHAE AN ITHAEZ MR E > I RABRE
i BAREGHEERZELZTHE T EEARAE LR E BN E
— kA ZB BRGSO REREZ AT - BT
JOREEATER > MR ki 5 P B R MEA S — R
MRS » FABITRTERAS — KA ; BSHARREARE XK
MAEMZEL  REEERTERERY  EAS —REHHZER
AR EEY > CRRASRBRT o

At RERBAMS G EH5MENANARERBRL - B Hh
EAAZ R GABRIR AR - RRREFERT - EHhAZE
VMR B D RATE 2 A IR —HEA 5 ELB AR B 355782
ARNEBETEFEREXZRETUY > ZHMAZHBEEN > nEBEH
FHEAREZ AREFERAMEEZFEAZIBAE  ATARBAH LR
i R e

FAAT » BATIE B A BRI HREY E AR - B
R RAMAEBZ S EHSE AR T HAHE - Zob - BEEA
HEERREHEHANZEH > SREBRTFEAE ; AAFREH
WA E RN R

= BAEAH

BENZ LA "THRERREA - RETHREARRERBEZ AR

/%) ; (The International Convention for the Protection of Performers,

T ERAE ABRTFITMAZAE > 230 0 BREREN 1998 £ 7 A o
S a4z FIATEE 327310
P BEANYERER TG RBRTE (potoco) H R 0 BT EMAZH G RMA M

FMNHE - T4 1996 4537 BT B PR 38 08 R 4T 3 1548 B B 2 1% 49( The Treaty
on Certain Questions Concerning the Protection of Literary and Artistic Works ) ; > sbfy 3

KRS THRE SMEMAREHEEL (The WIPO Copyright Treaty ) ; 2 K4
Xz — o RERM > MBETX > w2
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Producers of Phonograms and Broadcasting Organizations) » 12 —#& fi#% %
2 5% N #)(Rome Convention) °

BB NEAH 1961 3531 > @R 1960 SE A RAFLEPEHRE > B F
THEARAZRRA DN NEZNRTETEFABTZE LAGHLR ERAM
ABHAE BARETETEH2IHEAN ntBBEANEREATER
RRBADNNPHTRELAEZ T EBRNMAARCEMAREZEFE
HERY - FATHREZL ARBWN  BERAGHASHBENAECE
REFRBHENAGRILEBENAZE > R—KEfERS AR
A B AL URATZ EEHRERLARE BB A YRR EEA
BB RMAMEAT - BE QAL T EREZHREHZ BRGKY
AR 8 2 H) A HE RN AEAR BB B o

=% REHZAWMIFSHMAHWMT

MR E 5414k (World Trade Organization, WTO ) Ff &35 2 23815
Z % TRIPS £ R R AIMAR R M2 A5 o 5 6 M E THABE
Fiz BmT > A S =4 (ARABRA) REOHK (KRR
HBRAREZRE APEFRHAARETEMEHATZ MM

10

@7 TRIPS St E MR EZBA SE2 K4 EAAETHENLZ
MWRE > AMEREARE S AN ESHEHSS > HLLR S A%
¥ YEHEZ SAOHEA] - TRIPS 4 B B ARSE A HESRHAME B 473008 > AF
BAEBA LT BE N - LB XL ER BA R o @ TRIPS 75 kst &
BRI BRRARE T  BRARBETLEE  BEEAERT S A%

AP BEXBRLELERHEABERZIEE Y LR
http://www.tipo.gov.tw/copyright/copyright _law/copyright law 2 9 l.asp (BB B # :

96 48 A 27 B ), BX4=TF  TRIPs Article 6 Exhaustion : "For the purposes of dispute
settlement under this Agreement, subject to the provisions of Articles 3 and 4 above
nothing in this Agreement shall be used to address the issue of the exhaustion of
intellectual property rights."
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BAY HEMAHIZNIBEARTIZMABEIEHALERAR -
FEMEHGTARGBLERHMERRETRELRRSER HA
B ARREER#E RESEHEAHMABRS BRABPEERL
HBERR REAMEEBRS RN TIREARESE  AREELT HA
% -RAFEHHFH - A A B HL - BT PHR G ERARASR
BRI SATRIPS @) -#- 57 5 5 418500 F3n M U4l 5 KB B R &7 e
THeM 0 445 TRIPS € ERAFF I RS ABRITIAZRAER
TRIPS Z HLE o

B Th R E 5 A%EE E BAN L EHE RN SA TR R TRIPS
B3RARSBER - B ABRRERSBEA - ¥ HA 2ANNEE
BEHE B - R 40 R L RATHEERAANR FEY
HELEFRAMARRA L > AFTRRET LART EEARFHR
BOAHE > 35 3E3L IS EA R AR B ST o

Bwtfi HRATEHEHASTHEGHZRRE
EHAHABEAERETWGES

R4 B gt & 4 48 4%(World Intellectual Property Organization, WIPO)
AH—-BERESFAY ZRETABRRITERXSHEREZIFN B
HEMAEHEARGATERERBERARNEZI FAIGESHBEAREE
ZHERBGE  ABREEMEMEZE2ERE - WCT £ WPPT 4 4 H
JEA B R HA Z M R FIE R AR - 3 1996 FRBZ A - b=
HHRE > 28 WIPO Ak &€ BB > ARBAZEERY - F1F
FHY AFAZBEETHVRAAIERYE AL HAE MR
HEHSN  ERARRAZEAR - BER - -BRNEHELE  dHgEE
2 M RABFEREERD S B MEAPRERFESH—2IHAE - £
AXMEEGSTERETRAEHAEZAZRANER - s i
HABAHEZ BEFARR  sbhdRITE WCT R WPPT 442 5 -
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TERTHSBEARXCALBR N ZMS LRI TEEEZT  B5R
IR B T ALK SR HE I 5] A 0 ST A AR o

BRZ 2 & - WIPO #3t3s WCT &2 WPPT &F » B R Ll g & BEH
F—2ZHEH > ABE P HAEERAES RN ERuBIEFEER
A FRAAERBRASAHEEY 3 SRR H  LEREEE
FHAET > FRABZRFEBHEARAHEAXSFABZ B RABEE
Ve ik - AR o

AEEARBR T 2ZMEAIMT - WCT £ 6 8.2 : T(D)X 2 R &M
EEZ ZEAREABREASE SR BIAEZ F XA RREL
EFHZRURERYZ RN - Q) REEARMZEN  #KEHZ
BHREUMAE —REEXE AR S X #8578
REHBVEHEAZHERY  F2EAGARTZIER - "AFK - B
THFRE TOERAEXEE ; (DEBE ; R>AFHSBEBE N
FIRE QAT EE  EEEARARESLZERHERELY
HARZABERBAZEFHEA c QFOERE - ATHAHFHFER
Z:()EBEAZIBER L ERAXNEN.; ROEFEF 203 H
EMEATAREERSE RS ELRREET UL AR QRS
()BREZIER > #1994 £ 4 B 15 BT A AL BERATEEHE -
B EEARLR QS NETH E2 F1E2 BT AFHREEE AR
ZHHE > FRFZHE - AR OLSAETH EEE2 BaiTh

Wt WA TRAE L BERE AT R 18 HASBHMANS B
—5 % -3 ,2004 F4 8 -

2 A Ex 42 % http://www.copyrightnote.org/statute/cc0007.html (%] % B #3 : 96
£ 8 A 27 ) HAmeAE e R : WCT Atticle 6 Right of Distribution "(1)Authors
of literary and artistic works shall enjoy the exclusive right of authorizing the making
available to the public of the original and copies of their works through sale or other
transfer of ownership. (2) Nothing in this Treaty shall affect the freedom of Contracting
Parties to determine the conditions, if any, under which the exhaustion of the right in
paragraph (1) applies after the first sale or other transfer of ownership of the original or a
copy of the work with the authorization of the author."
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FRBRERESHAZEUHEAR . | 1

b MERBEAMEAZBEmET 0 WPPT F 8 463t £ E AR B
IRE TMEABEAREZABERALBREZRARTYWZIRERARES
Yo ABRERKEGBBEAEZ TR > HARREZHAN ; Q) BEE
ABHZETY  $EAEEAEXREREENAE —RGERAIBTAHE
BB A AL FATEREHE)EEANZHZEE  F254%
HREZHE B IBRGBREABARZIRAE T()ARFARLE
BESARGHEEBRNZMEREFRETH ERAEZRERERY
HARABERENAZESN  c REABAIBREARERRZRARE
WA # A% > FR - QFQ)EREZEN R 194 %544 1588
HELBEBERTHEEHE  BRAEFAREIBOALIRE T E2 R EETH
W2 BAITAFFREEE AR GAR > FEFZHE - FAEH
BT ERETHHZ EMAITE  FREFHEZTRAFAZ THH

* B2 12 BX4F > WCT Article 7 Right of Rental : "(1) Authors of:(i) computer
programs;(ii)) cinematographic works; and(iii)works embodied in phonograms as
determined in the national law of Contracting Parties, shall enjoy the exclusive right of
authorizing commercial rental to the public of the originals or copies of their works.(2)
Paragraph (1) shall not apply:(i) in the case of computer programs where the program itself
is not the essential object of the rental; and (ii) in the case of cinematographic works,
unless such commercial rental has led to widespread copying of such works materially
impairing the exclusive right of reproduction. (3)Notwithstanding the provisions of
paragraph (1), a Contracting Party that, on April 15, 1994, had and continues to have in
force a system of equitable remuneration of authors for the rental of copies of their works
embodied in phonograms may maintain that system provided that the commercial rental of
works embodied in phonograms is not giving rise to the material impairment of the
exclusive rights of reproduction of authors."

“ AP EXa% % http//www.copyrightnote.org/statute/cc0009.html ( % % B 38 : 96
$£ 8 A 27 H) HEAsABEEh o RX4=F : WPPT Article 8 Right of Distribution :
"(1)Performers shall enjoy the exclusive right of authorizing the making available to the
public of the original and copies of their performances fixed in phonograms through sale
or other transfer of ownership.(2)Nothing in this Treaty shall affect the freedom of
Contracting Parties to determine the conditions, if any, under which the exhaustion of the
right in paragraph (1) applies after the first sale or other transfer of ownership of the
original or a copy of the fixed performance with the authorization of the performer.”
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HARo , °

AR T BAEAZ AR F & WPPT £ 12 (R4 T B AZ K
FAHRE  T)ETHEFARIHRER LT HRERELY - A
HE XA BERAEZ X HARRBEZEN ; Q) RETHRk
ABHEZEN  RETHZRERELHA S —RGE LA HE
BH X GASHFBETREHEO)RHEAREZ G T2 RMEOR
EZHER 1 % 13 KA ARAETHEEAZ BA  T(D)ETHY
HARERBEREETHRYRELHH AR AT LM HM2 A o
REEDEHEARCETHREASERRZEA R ER Y ARH
%R QBOQ)EZRE R 1994 % 4 A 15 B 54 B REHRATE
RHE  FEETHEFARLEETH2 ERYZ RATASSRAEE
RARMZGHE - FEREZHE - EABETH2Z AATA > FREE
BESTWREAZENEL AR , "

® B 14 o BX4=TF : WPPT Article 9 Right of Rental : "(1)Performers shall enjoy the
exclusive right of authorizing the commercial rental to the public of the original and copies
of their performances fixed in phonograms as determined in the national law of
Contracting Parties, even after distribution of them by, or pursuant to, authorization by the
performer.(2)Notwithstanding the provisions of paragraph (1), a Contracting Party that, on
April 15, 1994, had and continues to have in force a system of equitable remuneration of
performers for the rental of copies of their performances fixed in phonograms, may
maintain that system provided that the commercial rental of phonograms is not giving rise
to the material impairment of the exclusive rights of reproduction of performers.

® B2 14 o Bx4=F : WPPT Article 12 Right of Distribution : "(1)Producers of
phonograms shall enjoy the exclusive right of authorizing the making available to the
public of the original and copies of their phonograms through sale or other transfer of
ownership.(2)Nothing in this Treaty shall affect the freedom of Contracting Parties to
determine the conditions, if any, under which the exhaustion of the right in paragraph (1)
applies after the first sale or transfer of ownership of the original or a copy of the
phonogram with the authorization of the producer of phonograms."

" 4t 14 - B 4=F : WPPT Article 13 Right of Rental : "(1)Producers of phonograms
shall enjoy the exclusive right of authorizing the commercial rental to the public of the
original and copies of their phonograms, even after distribution of them by or pursuant to
authorization by the producer. (2)Notwithstanding the provisions of paragraph (1), a
Contracting Party that, on April 15, 1994, had and continues to have in force a system of
equitable remuneration of producers of phonograms for the rental of copies of their
phonograms, may maintain that system provided that the commercial rental of
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WCT $ WPPT — 4543 £ WIPO 4N IFBITH2 - 28
YRIMAHRERE  BRTEHFA - KEARSKTHREA > ELEE
BUAXRERY - BEXRR  -HRETYVRA4IAELY  FZARERAN
ZHER > F2EE—RGEER[ZIIRSE] o FFEERGRERDEPER
BRIGHAARESR S AHEXIBEAR  SHAABERREZLEL X
B2 - BE > SRELALBATE > REAEENEERALE
RAIEA BITE 2 —34% (solely for his personal and non-commercial use
as part of his personal luggage ) SWAAT 4 » R FIPEFREARE " - Btk -
FEZIREFEL  ZWMAEZIBAREA WIPO g EBES TR
B9 P Ao - Am CATR ] > o FR 74— € A B B AHE A A BP A5 A 3R\
W BRARTARABENABZ ERYB I AT FEH" - Ehs
BREZFIZHHALAZASEE AT MTEEANERARE -
PR E NI KRB LI RERM &R R/AT WCT & WPPT R &
3t K IRAT Bk 3| A FLE o

A% &

A REBWNERNMAERE Ha8HM AFET TRIPs &%
{2 iy % TRIPs £ &R EMHAIAZ YA - AR AL A RAR
KRB ZARERE » FHobitiasld LR EER TRIPs mEE HARF
YERE R R LR HE - AR B2 RARE - HmEm LRHHT

 BEAMOBBRMGAZIEB HARRBANE P IERK B E R4

B HE ~ AR AR F AR TR E R AR EEAR
BRFBBERNETERER - A THHEZ  FEBELAHRES
N KRBT ERMAEFTEARE  RAAXIRREBAHEZ
TRIPS - WCT ~ WPPT B4 4 L > BAEAAITARREARNEE

phonograms is not giving rise to the material impairment of the exclusive rights of
reproduction of producers of phonograms.

®RRAE AR W25
Y ERAE MR w26
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WRBBRAS  ERFRART > A h &g 8 BKREE N EHERE -
BEFS  ATERE  ARRTROTERA - ZEFEIENE - K
FHRANSZERGAT  EABRMNENR - A ARSR
R AT RATERG  BRERGBERGOFPERARERNR > Rl
ARGAMBARZFCRRAKBARAAZENT RARE -#HeFERF
HER o« HILRET > ATEE > FA AT EZRARSIEZ FE1Fi#
ERHRARHE - A IARNE  XRBRRBEZEF - &8F - 4
THE BB R R SR > S REZE D EREAAHE - AR
RAZRBEHEANE o
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FoF LBREHABHEFFEEFNARNEDF
(1 FES K )

AFZERRERPOLBIRBRE - SR ERRALEFFHEN AR
BOZEYZIHAE - FAFFTAUAER - KREFERZ LARGNBHELE
PEREE BB AAE ~ S - ARSI AE - BATIRT - RERIS
AA -~ BH - @B 5 BE R RER AR ETON - HILREFR
HE2FobEs  TEEHARLZBERGEFEERERGEEMT
EEFRXAR > REFZELERWE L BAREESTRAM A
Al BA-BH - @aBilER  8@RTAREFFELR - ARt
EH2ARELE RBAZBEFENS  HBRETWE  B-F o
REEZAERBMELGANELZ  RECHAZFHEIARARBE
A B ZAAMREAL  BREAEAREFTHZIES -

% E2REFMHEZANECEFHINRE

(EEEMEAANET TR E L2FCAER A RERARK
WHRT > BERE R EERIATHEARIAE > B2 MR
HMNMRE  BRPEFHAZZILIARELREZZHEHMANGTS &
SRR ESEREE c TREMM > REABRE/EHEBE T4
FREBRF @ FRAORA > &R EBIUTRBEZ M ZNE 0 Z Y
ZREEHE > SR EREREE RIS AARSHE - EARZR
MAM=ZFAE - W REFTR > TLETREHAMEERTARNMER
F o —HFREAERERATERGAORBIAE ? £ B ZEF AL RIT
B XTRERREZARBRSANSH o

AT 0 MR A B R AEHE R R AR HE - HEFI A RS SR A R
ZHEAERBNE > FURH 2% BAETHAHTRESP > #
ARBATHMNERTHRAMRBRER A > TG -
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—~ FEEEZIAENE
(—) BRSNS RR

LBEEHHERA R EZIRE B RP 1064658 3 5% T4t
F107THEF 12 B2ZRE > FHEEARESHIATERLS LB
PR (B3R ARERLBRAAHZ FAREMA - BEEHFRX
REEZE/AMIETHA DTN o 5 P ARAHZIATE - BAR
A2 T F—RE KRR, (First Sale Doctrine - EF#EA36Z R Al) > RIF
TG 10944 (a) 3B HANEA THAED 106 1468 3 %2HT &
RECFEERZHEETUYIBTVIIAARILBEZA  FFE
EHHEAZRRE  LEIRIZELUHIRETY - L BEEES  KE
BEIEHEE S 10945 (b) B T WIAREREREEZ HAERE
#HE o

(=) BEWANE
KRBEBEHRE 6024 (a) AAXHE? T ABAEIBE

20 Section106(3) : Subject to sections 107 through 122, the owner of copyright under this
title has the exclusive rights to do and to authorize any of the following : (3) to distribute
copies or phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending. £ B0 F M X B X2 X T2 R :
http://www.copyright.gov/title17/ (visited on 2007/08/22) » MAAME AT ERF/
WEGXZ8R T RZ4LBENREIN  FTEHMEAHLNXHARNE "B2LART
ITRMNEFIZAR > B 56-60 > 2007 4 -

2! Section109 (a) : Notwithstanding the provisions of section 106(3), the owner of a
particular copy or phonorecord lawfully made under this title, or any person authorized by
such owner, is entitled, without the authority of the copyright owner, to sell or otherwise
dispose of the possession of that copy or phonorecord.

2 Section 602 (a) : Importation into the United States, without the authority of the owner
of copyright under this title, of copies or phonorecords of a work that have been acquired
outside the United States is an infringement of the exclusive right to distribute copies or
phonorecords under section 106, actionable under section 501. This subsection does not
apply to—(1) importation of copies or phonorecords under the authority or for the use of
the Government of the United States or of any State or political subdivision of a State, but
not including copies or phonorecords for use in schools, or copies of any audiovisual work
imported for purposes other than archival use; (2) importation, for the private use of the
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EHEAZ M - BA LRSI EZ ZNSTHYIETHRALRE -
BAZE S 106 AT ERA ERY IR T HZ B HHA » F4KRE 501 45
MEBHZ o Ll BRI kAL s A (Right of Importation)
AN EEFETY AR ERZIERBEREMTAZ X
BEHEEAZE PR EFRAELRLEASIREZZHERHRET
W BERRTHEAARNERE AATHEAHETTE LA, -

{a bR EREERE RS 602 4 (a) AEK > ATHZHHIFA
BZHH  T(DE TR E DA - 150 S £ BB A
FF -~ ARSI BURTZRRBUZANAE > EFaEAEERZIAA
MMAZ EHYRETY > [EAFEFERHZBNRAIRRENE
Hip o QABMAHEBAFRAZANA > FRE—FFEA—HETHHR
BEWAR XBANBRABITEZ—HY;AMAZZHIETHE ()
ARIEEHZ 24 - HFAFEBRERFEHZ B RMARREMHE
HWihd  A— AR AEIFEEMNZ LM - AT IAZEBEZ B SEE
MBI AEFZBNRRARBREFUMIIZ A IR ERZHIE&ETY
% AR AR - BEHYIETHIMANGBERZAEZ TR RBH
(systematic reproduction or distribution) > £ & % 108 &% g A% 2 & #H -
FEKR -

LB B/EMES 60246 (b) SEABLEY: TN R EN 2 F

importer and not for distribution, by any person with respect to no more than one copy or
phonorecord of any one work at any one time, or by any person arriving from outside the
United States with respect to copies or phonorecords forming part of such person’s
personal baggage; or (3) importation by or for an organization operated for scholarly,
educational, or religious purposes and not for private gain, with respect to no more than
one copy of an audiovisual work solely for its archival purposes, and no more than five
copies or phonorecords of any other work for its library lending or archival purposes,
unless the importation of such copies or phonorecords is part of an activity consisting of
systematic reproduction or distribution, engaged in by such organization in violation of the
provisions of section 108(g)(2).

2 Section 602 (b) : In a case where the making of the copies or phonorecords would have

constituted an infringement of copyright if this title had been applicable, their importation
is prohibited. In a case where the copies or phonorecords were lawfully made, the United
States Customs Service has no authority to prevent their importation unless the provisions
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EHBIETHWZITABRANERENT BB ABETE S > 28
MNTARPETEL BEZFERIBRIVERELSFENY  £BEH
MRIES 601 MRS FEE LR o 4, RIERT X 4481

of section 601 are applicable.
#* Section 601. Manufacture, importation, and public distribution of certain copies

(a) Prior to July 1, 1986, and except as provided by subsection (b ), the importation into
or public distribution in the United States of copies of a work consisting preponderantly of
nondramatic literary material that is in the English language and is protected under this
title is prohibited unless the portions consisting of such material have been manufactured
in the United States or Canada.

(b) The provisions of subsection (a) do notapply —

(1) where, on the date when importation is sought or public distribution in the United
States is made, the author of any substantial part of such material is neither a national nor a
domiciliary of the United States or, if such author is a national of the United States, he or
she has been domiciled outside the United States for a continuous period of at least one
year immediately preceding that date; in the case of a work made for hire, the exemption
provided by this clause does not apply unless a substantial part of the work was prepared
for an employer or other person who is not a national or domiciliary of the United States or

. adomestic corporation or enterprise;

(2) where the United States Customs Service is presented with an import statement issued
under the seal of the Copyright Office, in which case a total of no more than two thousand
copies of any one such work shall be allowed entry; the import statement shall be issued
upon request to the copyright owner or to a person designated by such owner at the time of
registration for the work under section 408 or at any time thereafter; (3)...... (#=&)

RELAREEHEZER 60l BRAERERNREH  SUAER A ERFRHER
REABRLEBREHBZHRDASN A ABEFXHFEIITESR
http://www.copyright.gov/title1 7/chapter06.pdf (visited on 2007/08/22) - 3£ ] 5] | & 8H
W HEMERZRALHE TRLASTARAEHZAL, B 60 2007
o

B601HME :T(FaB) 19864 TA T BZHUARBRE bBESHRTS -
WMAEXBEBRNRAZEENAMMA (public distribution) SAJFBAIXE A+ 24
XA 9~ (copies of a work consisting preponderantly of nondramatic literary material) 3
ARFRRAZEAEREZENFER YL > 21k CBER DGR LEARmE
RBENERE > FALR - (Fb3R) THRAXHEH > FafBFAAZ (B 1) AW
AEZBBAINEBLRNAHRAZE  BEEHZIEFAFL:BEARIERR
BRAHZRBEREAZAZINEAR LB BR—FA LY  ABEZHZHN
(work made for hire) » AR EZ B EFERZ @ BIEZEAZ T B IR EAIER®
£BBRK - ER-BRQ2E - b¥ZERARENEE (B2 FRBRERT
EHAZBEZIWMARA > AFRB 2000 2 EH/HZERN > RATEANEN ;
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HBEARH A2 FEHEEATARE - WRFEPHBREAFEEEARS
B FRALCEARTRBADNLEARMBEEESL  2E5FHR
FEEMAER > AITHRHEALASERNHBA BRI EFHTRIABE
R RBE SR - BREHRE  BREIALBFFEENR
BhAEAR 0 ERZRFEREBEEREIRE - BRELEZFHAME
A REHHMAN > BRAANLHA  HAZFHRATREAET - #£
Mo BEZ  AEAETEAHBAHIARL - fh—EEHHE -

(=) #CohHERMAREZ B 14

EANS R EREEHA AR HE - AR RN OBRER
BTRAOMBRAMAEERMNE—LMZAERERT - §—0FF
WA £ BN R EISEERBRER » M E R AR LB B N HER
AR ETRMALBRBANE  ZERATAHRERETHR ? LBF
VERERBEA % 109 4% (a) AMAHEAREZHARE - XA H 602 4% (a)
BEEWMANMZRAE AP LAY > RETEZGEEAAR ? Mk
X ETE G E IS A AR R MBI ARE > BRWERTD
FIRER > £ SHER A FHBLON > KROTEEAUTRELR

25 .

1. Bk B—HAMRRE  LBEZ/EHEE 6024 (a) BEF 109
& (a) JAARFRIHBRINARE » FHEGEALBE RN XBE I
BN BH2ENE RBERAAFTARBLAZ/HFHEAZE
EoSEEEMANLERXITARRRKE 602 4 (a) FRE - KR
P —AE > HEEEEHEE 501 4 (a) HAIRERRETE
Ve 5 106 MR RIBES 602 15 (a) BZATARE LS -
THRBAARZBERSE LEARNEHNACREESEZ SR
LEBA AL AR EERTFITRARMTHRED RMAE

MNR VR EFHEASEERAB T ZAFEL - RS 408 frEHUMZ BRI
BEL (B%)

2 s eTtH  THMEAREE c BHO6145 X1 J v 2005 £E3IT3 MR o
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BERN  KRAFHANARFEEBELAGZIHRE -

2. KR FoMEARR LR FEEMEHEER 602 4% (a) FRZ
B% 109t (a) 2 BE  RBGEIAEZ " E—RGERA >
FRBH AT c £LERRT > XTESARETREHN
T FIBLEE

(1) RERBNAEHEZENY > BEMLAMAEHERZ
Wt - MRS 1094 (a) SAXHRTHAAHZFHRZHK
TR WP 6024 (a) EEHMAHIR D FRA 4.
FH o

(2) REEBENAGZHE  BALRBENREZH S LERH
B X BB ARMAZER  RIES 10914 (2) EZRE
HAAHZFHSZIHAHORE %P 6024 () HEH
WAL BATRALFH R -

ERMER B T RARE 109 %(2)EFREZ AE A lawfully
made under this title ;> #7 3 & BB #E#,€ & " lawfully made within the United
States ;o Hib » FEAMBER LA TARAFPEALRBERINT&ZH
BAEAEZBROLAMARZIRAZEAR  BEFSAR THA

(made ) fdE T44E& | (sale) o # i > RERERABRRKZ R > LA
HTHE ) THAELBEBENEL 2R A B HEBRHEARXER T 0E
AL > REFLBEERAERHELENLZEBRARAZ > BREM 2 F
Wl MERB Y R X5k B F/EREES 109 44 (a) 2ARY
HARZRE > REBHF 60245 (a) AN T HMANHERZZ L - Al
BEEARALGFARR  HABTRRTAN B TRRESBER -

HHWFEARNAET B > AETHRLERFIER TR E
FREERRE > ATHHEBERA WML R T AR -

—~ FAREHZHH
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£ BRBRERAAZEE LR FATIMAZ R0 LA - KRBT LA 1998
$ 2 Quality King £°F A K& o £REFIRI > SBRBEHERZ
RBER—R > AERATRE AL > ARRE A o R
1998 4 £ BB A & & ik e A Quality King — R F|k 4 L HARE T
THRARABRFATWAZIER > FTHRGAHNEE  EELESXENFY
FATRAZTREM > BER FHE—KE > BBAINRS FENKEGFE
o .

Tl AXATHREB=MEFAINGE - —HERZRER A
FRAEZREHE o

(—) Scorpio £%

Scorpio — % » 14 /& % Columbia Broadcasting System 3% 2 4% 4 Scorpio
N RBARERMANAL AZEHA > IR EZBEBEIMEEREZ&F
EFHEHTITRAZS - BAEARKEBRGREAZHRTRA - LEEHS
MR 602 4% (a) AR EMAZIRE - FZEF 109 44 (a) M T H
— %444 & A, (First sale doctrine)Z B2 » FRI % 602 4& (a) JAZHTE
FELPPRAEZRSR - AR T > FRBASE 109 4 (a) AHMHEZ

M lawfully made under this title ; 43A T £BEB X &% "HiE, ¥ TiRE,
2 % % 3 (Legally manufactured and sold within the United States)? [k - &
WAZR LB ERZ T EN LM FFRIF 109 4 (2) B
RHHiF o

i ERERAIRRA KEELE TR LR  REBBSMRE
gL AEFRAARERMAZEAY  RESTHEAR "R —RH
ERAL P HLERM > BARRARERERS  uBEEHEMAT A
BREBAMAAREFALLBAENRE > AIRA R —RHAERRAIZA
Ao B  EHHARREZEZMEHMAZIE > RFRARRERAA

26 Quality King Distrib., Inc. v. I’ Anza Research Int’l. Inc., 18 S.Ct. 1125 (1998).

27 Columbia Broadcasting System v. Scorpio Music Distributors., 569 F.Supp.47, 222
U.S.P.Q. 975 (E.D.P.a.1983).
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FAMAHE  MBEBATRERAHEZRE -
(=) Sebastian £*$ Quality King £ (£—=-%) >

L itt Scorpio £ |k - #F H|HIERIA Scorpio £ Z AR
RAHEYS A GEEZNY  REAGAGHAAREMWMAL > BFFRFE
RAKFE 1094 (a) SAZ F—RPERRBRBHF - KM RPREHH
AN(EE)Z EFIF - HBERFTE LA o 1988 F B H = KB LK HY
Sebastian $| 32 > BPIRERVE L3l Scorpio FiAFF RABZFIE - BEFE
REGRRBRBT

7= Sebastian £ ¥ » &4 Sebastian International, Inc./} 3] » A & #&%
ZERZED  SEARLRER  EREAGEREAMGALE M
HORBX BB RENEE - 1€ F#H % Consumer Contacts A 3] » {2
HWEREMZHEREDIEDHEALR 3t BA S = REERRE -
REGHREBBRNGEREZEY  PRAEFHEE 1094k (a) 8%

RYERAZBER - FEP2 0K HEFHAZEHREZERE
SEAGRERA NS EHE Eﬂﬁ&’gﬁkf’l‘@iﬁb%ﬁ BXEE—
RHPERAZRSE > FHBHREACRENNAREDHZELBRNIT
B FREFHZIRE

#R 0 > 42 1996 #£2 Quality King — £ & » BH#R 5 JLIRE £ IR 36 K %
& b st 3 = 3B L B A Sebastian £H| R R RARALREHE
MMAEHERIEZEREPALBAZITA FFXEE 109 #4(a)
BE—RHERAZHF -

BEEEwR A B4 L’ Anza Research International ( F#% L’Anza) 4%
—hMEEZERZHEY EAMAEXEEZ AR AR SMA S EEME
HREZIARR - A LAnza 2 FRMBEHRKAEENREERZ Anza ERKE

2% Sebastian International v. Consumer Contacts (PTY) Ltd., 847 F.2d 1093 (3rd Cir.
1988).

% I’ Anza Research Int’l. Inc. v. Quality King Distrib., Inc., 98 F.3d 1109 (9th Cir. 1996).
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HERE A Malta) XU EHEZ - ERALKEFTERARERLET
Quality King Distributors Inc.(T #% Quality King) - # 4 Quality King % £&
L’Anza 23] F&E > PMEZHERBERHER > EAFEREET L
B LAnza RHZTEH -

% — % %R E Quality King #2315 109 1% (a) HE —XR4HERA
ZHE BEARE 1094 (a) S —RHBERAELRE 602 44 (a)
BEIEMAZER > QI 60214 () SARE M ELAEMBELARBRAR
X > $efF)k Quality King B3k » R4 E R 5 L ZBAR F SRR
FARBEGRERFRAR - MT L2 FAREARE 1996 A AL
Quality King 2 H| bR 7 BPERE — RGP ELBERELBABEN AF 4
W A £ EIRSNRF(acquired) B Z MAITHRPA F 602 4% (a)
AR MAREZHEA o

hott RS —ERKET A HRLBABERREALEHEL
BIEIRZ EH  REZAR —RHERAIZIRE > 75 & 4 Sebastian £
FlAH Quality King RFIAFRZ M o R —EE » HRBARK
= i Beat ¥ Quality King £ E37AT A 2 FI 8

(=) Quality King £ (£=%)

B B ARE & A E ik 1996 #-4ER%Z Quality King £ #1322 AR
$ATIR 1988 4F F = XiB ke it Sebastian £ 2 A £ £ # X 3% Quality
King I EXBEBARZBZER > BARSEREMARAREBZRZ R
o BT AR

BHARSHERAL  TEEREOEFRRALES 6024 (a) B
P ZHEAGRBRE 109 4 (a) A o E/FHER 602 4% (a) AEL
PAREE b R BN EFHERERNZITA > REATEER
MNTARZER 106 2 A o £ 106 EATEITRFTZ LB S M
A @8 3R HESE 107 4ES 120 42 R4 5§ 109

3% Quality King Distrib., Inc. v. L’ Anza Research Int’L. Inc., 18 S.Ct. 1125 (1998).
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e (a) AP AR P2 — > BHIETHAE 106 KGR IAE » BA
HFEFERIENETUMIAAREEZETEY - FEPREAFSFHENY
ZENHERHBBE RS EBIETZESABASERELY
ZTHAAN, AFMESZAGEERNIBENSZEEARRG - £ 109
#(a) BEREX R LCRFRBT > L2 i AGE G ERRTHA
BIrEEEARELEZETNY - MEAARE 602 14 (a) AR ATALE
BHEZMNATARIRESR 106 452 #AH - 3 BB AROHA L FR
A ETHAZBRYGEITS (reselling) > E 3L 602 44 (a) A2 X
BB RAEAZPFRABE S LAnza & B2 B RXBESNTAHABAR
WEBES  HBIKXZHEM -,

FIRBIEH THE R ERRLEFRAN  —BEARARSE
#ﬁ&ﬁ%iﬁ%%é&%iﬁﬁ&iﬁ%i%ﬁﬁ#’%ﬁﬁkﬁ%
PR BARORAZ LB AR CHE o R AL G T ARSI L EA
ERBEFHEE 109 (a) ARGL—RAZER - ;2

YB3 A :(b) The statutory language clearly demonstrates that the right granted by § 602
(a) issubjectto § 109 (a). Significantly, § 602 (a) does not categorically prohibit the
unauthorized importation of copyrighted materials, but provides that, with three exceptions,
such “importation - is an infringement of the exclusive right to distribute - under §
106+ Section 106 in turn expressly states that all of the exclusive rights therein
granted-including the distribution right granted by subsection (3)-are limited by §§ 107
through 120. One of those limitations is provided by § 109 (a) , which expressly permits
the owner of a lawfully made copy to sell that copy “notwithstanding the provisions of §
106(3).” After the first sale of a copyrighted item “lawfully made under this title,” any
subsequent purchaser, whether from a domestic or a foreign reseller, is obviously an
“owner” of that item. Read literally, § 109 (a) unambiguously states that such an owner
“is entitled, without the authority of the copyright owner, to sell” that item. Moreover,
since § 602 (a) merely provides that unauthorized importation is an infringement of an
exclusive right “under § 106,” and since that limited right does not encompass resales by
lawful owners, § 602 (a) 's literal text is simply inapplicable to both domestic and foreign
owners of L'anza's products who decide to import and resell them here.
LR FETRASBEABRIN  FEMELHZLARNE "ZLARTTH
NERZHR > BT 2007 5 -

2 B % : The whole point of the first sale doctrine is that once the copyright owner
places a copyrighted item in the stream of commerce by selling it, he has exhausted his
exclusive statutory right to control its distribution. There is no reason to assume that
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&b REBBENSE TRHE ) 2H& > TREXERRES) TR
B HBBEREABREAEER 1094 (a) A "F—RHERA, A
R e AR HRARREEDZ AR FATIMA—F L HEEANERT
—KF e B RAFEL > BREREE "AR, SEEE2EEY
MEBEERIGELRAZFRARERSEREZEA B T RER
EMALBERZEREIAEALEZRE - ARFRIAMRL—5
Bl BARRSZEEAPIRPOFINEA  ARARELARENEZRRRN
ez ZEY  PERHENLRBNZRE  EREABEBIIREZH
R FATRARE  EFRAELFBT RSN -

A BAR S R EL M R R AR K > 127 Quality King
At GBAERBRINSEEEL EHY  AGRLRAZHFHARE
MMAERZATE > TRERSZRA H R 2EEFHAZRER
FAER  WAEFTHFEIRE —RBEERAZTF - wFH R aERY
HEHH Y EKEZ Lingo 2HRPRMNFEH K2 UMG
Recordings £ #):2* o Lingo 3|32 > et 3t8A i T % —R45€ B A
BAANRBEARSEREZEMY > E2FEEMEALBE NS
BHER  HEFLRTRAS 6024 (a) RERZIF ©

WA G A LB T 4n » ZBEEHER— S @R T EEABCHHE
EPRAHAREZRE - BF—FBXAFE 602 4 (a) BAHRE: " £
RIEBEEAZ N  HREBRSIIBREZIZFERDIET
ANEBE  BRER 106 RATEBAERYRKTHZ ERBMHES - 7
B SOL M EEHZ ) MEFHARKZIGALE L GBI REE
FERMERZAANEZR > BE LR T EMEEARAM o —ERBZH
HFo BASREFMERTATRALZEN  REMERTATERZE
R e

Congress intended § 109 (a) to limit the doctrine's scope.
3 Lingo Corp. v. Topix Inc., 2003 WL 223454 (S.D.N.Y. 2003).

#* UMG Recordings Inc. v. Norwalk Distributors Inc., 2003 WL 22722410 (C.D. Cal.
2003).
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LB PR RARATEZRA B RS ERER 1998 4 Quality
King —£#x b SR ERBA N R E 2 B RAZLEHANLRBFZ RE
FROKARZEBANSGE T8, 2B % FTHEABERRBES "k
B ABERAREHFHEES 10914 () B TSk RRA, 4
DR o AR L AR LRSS HE 2 B TR LxgF
BT RN REA R,  ERBAMBLESBMAR o THhfT B
AR TR ZEEHRL > AR AFBZ B RARLEY  $25—
RPERRZHEAR  RENIBESRBLELZERY  HEACLEREH
HAREMETMALER BRELEAZHEHAZIRAME o

Fof BRMBEEEHENANED EEHIAR

—~ FRBE

R B RFR - BB E SR AN R —EAR R A
SR BNE ERARERE NN I ASRERPHTLRLE K
RAZ MNE 58S 2R ERARANSE— R ARETRRD "#
AT, 2RE RUAGSBRAKEZ AL LEXEARSET LR
G—2 % ERLOEEEMERSGIRE o

EEAYED I G S CERZEHHALTARASSED
MR EREREAZI R R TCLEREZME REBBGRAE A
REXAE > HAABEEFRBEEIABH > A "o, E4haE
BBRE aaEaRe TEBRAS R xR TANEE,TRTE

¥ BNB S (SAT 48 T8k 8, (EU)) 237 % A8 4 F18¥ ( Buropean Community ) »
ZHHEBRBERLRANERYACRAEELONE KABL Y —BE LR
BBE—MEREPRABYE  REERQEE B A - F A XB- A4 -
ZTAN A BET  PEF - BA b 5 BEBN - HFA HE
FORE -BRAE A - HRAL AR - HBERE MBEXRE -BERD -
BmAEERER -

B TERAEERR ) AISTSMAMARN —BEENSIREZERZL > HiNE
ZHELABRABLAE  AFSANZEARAMEIREIIGE I REA2IE
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BAE L RA AhBHEAAZEZFNE  BEAATRESFAENS
Z2ER BEBRITHZFRAER AR AT ) ATHEAR
ApE E5k TEB#EE ) RA RALKAMRGEAELRERNF
ety o A TEB#E RAKAGRAEHES - #4  BHLALEK
23 B EESE AEMER &€ AEAUL . FMEH B0 AT
b HEBRBEF RN SR RS-

Kol > ATELEME R AREKATYEE TERARK
BERER ) ZABEIHR EFBESCHASEAMAEARAREZARZ
HREBHATRT  ARIAYEGREXE—FTHER FEMEH
ZRERESHEEZ R FESHAMAREEMEHATE  H
BEAREIAALTACALRTERX S ABEZESRFEMARBLR
T2 EE  AEE TE—F, 2B

W4 AT E—-FF B2 RE AR EBH#4F (community
exhaustion) ; RA] » FEF—EEHARLEHEER/ YN "RA TG
BE S RFRGE AR ZERA TeE e 8B, 2 T8N - 21
BaEmg TeRBES ) ZHERMABREEN  BERMAZ L2 HE o
FiB o FEAXRSHEMHEASREERNZCERRERELARR T B4t
&) RR REEER TEABHRE, RR TRERFR -

et BAXFER "ARAE ) RAZBRERAR o £ - F
AM - BEAE B FW %A% AERARCEASE T E/HHE
S, BABE2HEFATRIY TERREE ) RA BARSREEZE
FT REVERLERABRAZIMRHENE o LA Laserdisken ApS v

T RAEMBERZESHEMAZ SBASKRBEATTEAA S SR EH > #8
FATRAZ B RAE LR

T TERHERR ) GRIEEAARLZA S AM ARSI YR ER LB ENET
LA BABNBEZEARNEES A REARSAEREY B FEPABA
AGAFERBBATEAMAERZERBANBRTYE  NASEHEHARARE
2z o

38 The Treaty establishing the European Community - 75 EP The EC treaty o
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Kulturministeriet £ 2 K& > 2 H RO B KRRA BT HRE
(preliminary ruling ) 373} - hBREXH T EEHELs 4, B 4448 2 584 A
BR#£ERAZARNE  ABRMEZEREA AL TR ERE
HENE LR FFRT TRABRAEERA o HAETURS AL TER
A TEBHAE, RABAZ AN BAMER - LS ARDHE
MAME D FEMRER A2 AR o

—~HSHAENE
(—) AXRARBE "B, 2HRE

ARIBNTRARBAGABNE—T RN LFEIBTE 28
BRE T EARARE LB OB ERAARAELR NI o | Bk
Y% 29 %A T ERRZ L E 0B ERAARFBELIR R
Yo RE S EEHA LRI AR T R Y 0T AT AR TRE]
SHRRIFABBAE > TRERTIHEILZMES o

BRdogh 0 ZRIEZEBREEZFRAUAREALE R RE
BRM LRI RGN EHA—EERT » € ERSHARENIHH DR
BYA—ENRE] > 2BERZERITEERI BT HZ B8R &M
ERIRBER J0HEAE THEA N N R - DR AE -
BRI BREFRE - BAEN -BE - ZHBEZBATHRE -
TERBEHEZFE £ 284RE 29 KRIFHBRERED - Ko -
BRERZ R4 o AR REIREFFEGT EEAMBREARE SR
o CHM TB2T TERBH LM A2 17% | (the protection of industrial

¥ Case C-479/04 Laserdisken ApS v Kulturministeriet, September 12,

2006,http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62004J0479:EN:H
TML. (visited on 2007/6/13)

0 B A “Quantitative restrictions on imports and all measures having equivalent effect
shall be prohibited between Member States.”

4 JB X 2 :“Quantitative restrictions on exports, and all measures having equivalent effect,
shall be prohibited between Member States.”

“ B # : “The provisions of Articles 28 and 29 shall not preclude prohibitions or

36



and commercial property ) ¥ RAEXEIRNZH B GRARE > FPHAK
BISME D ©

R RE > HERAASRB T ARBERNT EHEEZMERZ
BEKE  REARREIE—TIHZ B dABER AR TR
ME  ENEFEHEMARTEUAZLBGBENEHZ AR R
ABRURKAEREZERZMB RUZRARIBE—FTHZIRA - £
FEEFHRIFTEHRHLE ) KA tbd Deutsche Grammophon v. Metro
2% . Musik-Vertriecb Membran v. GEMA £"% > 33k & » Tho k& o
AFEBAANT TEB4E ) RREARNRY  REF LGP AT H i
BA o

(=) Tessad, RAMEAE

HEE THRTEMEHAKEFHGEL L (WIPO Copyright
Treaty * WCT) R T #5745 B3t & A GE K BT M54 1 (WIPO
Performances and Phonograms Treaty - WPPT ) A8 E &K > ¢ HEL
BT EEA - RFEARETHEMEALAH - HAHEIRE  &BE
$E2eE TEREXAERERS ) TEEMEHARTREMAEAN
2 B - BEHERETHEAES ) R TR E 1 R A A
FER S BRHAMAEIAE > mstEL—MAHNEE
BAl RIFHR Tes#E  RA &4

restrictions on imports, exports or goods in transit justified on grounds of public morality,
public policy or public security; the protection of health and life of humans, animals or
plants; the protection of national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial property. Such prohibitions or
restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised
restriction on trade between Member States.”

B Case 78/70, Deutsche Grammophon GmbH v. Metro-SB- GroBmarkte GmbH & Co.
KG 1971 E.CR. 487, [1971] 1 CMLR. 631 (1971). See
http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=CELEX:61970J0078:EN:-HTML
(visited on 2007/06/28).

# Joined cases 55/80 and 57/80, Musik-Vertriecb Membran GmbH and K-tel International
v. GEMA und Mechanische Vervielfiltigungsrechte, 1981 E.C.R. 147.
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LERAEZFH R AEARALES

7T 2001 £FrH 22T EMAL & R AR REAIBEES (A
THiAg T E RS ) &#%4%%1a%£%ﬁﬁﬁzﬂi’aa
AT EREGEBEARRT L (author) MAH » 1F0AIHE R RA145 & K
SARIH R A ARG ERRGREERH

FLRER > S5 5RE 4 KF 2 AHAHERHAOMATEEER
R AT HAERA - REAT - RAIL  FHREREELH2HA
MAeh Ted, A E RSt TAREERN , BRER
R F S BGERATARECERES  FAXRY - BHBRAR
Fob o T SAPETHEA AR B A LEF S o

2.5 RMEHSUR T REFHEA B2 A - BEERS TS

<

1992 SFF4IE 2 T B AR T REHA W2 B -
MR EHAES P8 O%% 1 BAE  ERRREBANEL Kk
FEYEE - EEHULE BEFE ARASUMBAAEEENS
SAPR § A AR AR 2 B M o IR T > B — A A T4
HH, Y AL ZRECERRBRTHAE > RIS 5 1 4% 4 5849

* Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001
on the harmonisation of certain aspects of copyright and related rights in the information
society > X # #% " EU Copyright Directive (EUCD) ; &, " the Information Society Directive
(Infosoc)  ©

46 JEX % : “Member States shall provide for authors, in respect of the original of their

works or of copies thereof, the exclusive right to authorise or prohibit any form of
distribution to the public by sale or otherwise.”

Y7 & s 4 : “The distribution right shall not be exhausted within the Community in respect
of the original or copies of the work, except where the first sale or other transfer of
ownership in the Community of that object is made by the rightholder or with his consent.”

® Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on
certain rights related to copyright in the field of intellectual property.

¥ Bx# : “Member States shall provide - for performers, in respect of fixations of their
performances, - for phonogram producers, in respect of their phonograms, - for producers
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aBTh—5& .

SHL— A HENA S RARE - RIREHAEF 9 %hF 2 BRL
o FAR T b - F 1REXERA TREBEN IHAHET
#E AT EFEN THE, R ERPEGHEAAAZICRARAE
% FAELR o bt T - RIS HIEA LB RAFRITE - 15
REBRNAEZEE -

3. BB AR EES

BKEA 1991 S£F4E 2 TEREAEERERS, 28 4 85%
RPHEAAAABRA R EHMRAILERY > a3 tha -
HAAL "TREBN, F-RGERCHARES  FEESLE TeY
BN 2 A - Rt B S RO EaR Tha, 2xE".

RIS HARAHLBGEHE TEREX, 27l 2EES
KOERBNZTABRI1992 £ THEMEHABRPREZFEHARZ KA
M~ AR R EHEAES ) R 2001 £ T H A€ 1M R A HAEA D
AL TR THRARZ AT T BESZI AR - A ERZE

of the first fixations of films, in respect of the original and copies of their films, - for
broadcasting organizations, in respect of fixations of their broadcast as set out in Article 6
(2), the exclusive right to make available these objects, including copies thereof, to the
public by sale or otherwise, hereafter referred to as the 'distribution right”

O Bx A : “The rights referred to in paragraph 1 shall not be exhausted by any sale or
other act of distribution of originals and copies of copyright works and other subject matter
as set out in Article 2 (1)”

3! & % : “The distribution right shall not be exhausted within the Community in respect
of an object as referred to in paragraph 1, except where the first sale in the Community of
that object is made by the rightholder or with his consent.”

2 Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs.

3 B X% : “Subject to the provisions of Articles 5 and 6, the exclusive rights of the
rightholder within the meaning of Article 2, shall include the right to do or to authorize:
(c) any form of distribution to the public, including the rental, of the original computer

program or of copies thereof. The first sale in the Community of a copy of a program by
the rightholder or with his consent shall exhaust the distribution right within the
Community of that copy, with the exception of the right to control further rental of the
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BAERA - FPARLREREFHESHHBIHSR -

RAL TEREEERERS, B 4 4 -"HEMERSSTA
ERHARZ BAE - BEHERETHAES ) $IBUR TERLE
ZEMERARREARALE S 1 F4RERE > TR G5 HH AR
FERAEMMS X2 EEDRATL  SKEAXER TESHAEE ) RAl o i
B B2 TR BEERA THRE ) 25 - ERAEM T,
SAIR 5 XA A BHA » A AR EHZ X QIR THERR, 2
WA N EEEERERZ RE—R -

=~ FREHZIAE

Rl bt BATERH R EHA 2SS SN EARRAHZ
HEL  SEREBHEZERD > h—EHEZBRANRT > FERER
SHEARAMER > FRESAMIERE IR MEERA B-FTHRA
L2 FEBE B KAFERAEARMFATRANEHLE > B4
HE ST RHERSL - FAEAIBEBRHEZI AR 2
1A DA EEHMZ AT IR o AT > A MM xR A M
FEBHIEHR > BINB -

(—) FERESR£ESZ A3
1.Deutsche Grammophon v. Metro £ 36

£ ek M R 1971 58 Deutsche Grammophon v. Metro £ 3|3
FoERER TESMEE , RAIZ R o £ E Deutsche Grammophon 2

program or a copy thereof.”

34 See, e.g., Warner Bros. v. Christiansen, Case 158/86, 1988 E.C.R. 2605, [1990] 3
C.M.L.R. 684 (1988). Seealso17U.S.C.§ 109 (a) (1988).

>3 See Thomas Hays, Parallel Importation Under European Union Law (2004).

56 Case 78/70, Deutsche Grammophon GmbH v. Metro-SB- GroBmarkte GmbH & Co.
KG 1971 ECR. 487, [1971] 1 CMLR. 631 (1971). See
http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=CELEX:61970J0078:EN:-HTML
(visited on 2007/06/28).
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AMANEEAREZ 4T (sound recordings ) - /R & £HE T2 4]
Polydor » # 4 Metro 8] £ :xBlik 5 4k T4y LA EHERNH IR
B o ¥t » Deutsche Grammophon & & Bl 7% R348 35720 » 22 1F Metro /A
aFEu 28R o

BRBAZEERERBAZRFEBEREREEH  TREZZE L Fil
FARAZITA RS & RSN ER S FIREH L (Treaty establishing the
European Economic Community, EEC Treaty ; )% 5 4&% 2 B RE 851k
BB ZRRE -

Hb > BREREE A B R EZATE TR RSN ERLR
AR 85 P | ERKZER” sl EREE— ST T EEK
Hi kRASEERRNTERB LA SHMZETRTHEAZEE
(existence ) » W ZHEA] 2 T # (exercise ) (HREZ B ARG RAZEE - |
CHLER > B ERRARARBRET FHREA AL R4
MAFBARBAE R L2 MY SBRLEANIZER o

AEPHANEREIRETE  BHZRARCHECHEEZ A

T ZERETNES - “They shall abstain from any measure which could jeopardize the
attainment of the objectives of this treaty.” "€ B B BB S AEFT-TRE A EE R L4548
B2ZHRE

S8 BIEME A : “The following shall be prohibited as incompatible with the common
market: all agreements between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between member states and which have as
their object or effect the prevention, restriction or distortion of competition within the

common market.” T Tt M A LR FIHFRF > BFAZLE  SEM2 B - FEM
ZHREARBAITA  ATHRBEICEMZR S BEZL - B4 BBHERF
BrRFINBELAAN .  BAXEY  FERATRCLIABRMNERRKLE
81 4% 138 -

9 & 3C A :“[t]he exercise of the exclusive right referred to in the question might fall under

the prohibition set out by Article 85(1) each time it manifests itself as the subject, the
means, or the result of an agreement.”

0 &2 : “although the Treaty does not affect the existence of rights recognized by the
legislation of a Member State with regard to industrial and commercial property, the
exercise of such rights may nevertheless fall within the prohibitions laid down by the
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(existence ) B E# (exercise) —H A& Bk PRA AR > BRSIRF
HEZ M - SR EF BEINGBHRTEMENMZEY BAER

2.Musik-Vertriecb Membran v. GEMA £°'

Musik-Vertriecb Membran v. GEMA — £ £ ¥ - 35 & Musik-Vertrieb
Membran 73 Bk & 2 & F 4% (sound recordings) - B4H & E1&E 2
o BBEAEHEARTHEARARREA S 2] (125% ) R&FE
HHARLT  HEFTRABANAZIRAAZER A BET ZRBRZHE
FEZ2BFRBIR ZREAELERLSE  RAKNLRBBER 30
&2 3,€ #) "industrial and commercial property ;> H 3 B 1% @35 &4
WATRMSHA o3 TEEH, AR Hib > SR FFRARL
RHREHZ B HAAFTER G EFEERNZATE  ERTHS
B b FREEREREERN B2 adRE FEARTIHREEZEL -

3.EMI Electrola v. Patricia Im-und Export £

#&£ EMI Electrola v. Patricia Im-und Export — % ¥ > #% % Patricia £+
AREBEREY  EFRASRTHOLBEANLEBRZEE > fFEFRE
FEREZARE o

Treaty.”

81 Joined cases 55/80 and 57/80, Musik-Vertrieb Membran GmbH and K-tel International
v. GEMA und Mechanische Vervielfiltigungsrechte, 1981 E.C.R. 147.

2 B # : “The provisions of Articles 28 and 29 shall not preclude prohibitions or
restrictions on imports, exports or goods in transit justified on grounds of public morality,
public policy or public security; the protection of health and life of humans, animals or
plants; the protection of national treasures possessing artistic, historic or archaeological
value; or the protection of industrial and commercial property. Such prohibitions or
restrictions shall not, however, constitute a means of arbitrary discrimination or a disguised
restriction on trade between Member States.”

63 Case 341/87, EMI Electrola GmbH v. Patricia Im-und Export, 1989 E.C.R. 79, 2
CM.LR. 413 (1989),
http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=CELEX:61987J0341:EN:HTML
(visited on 2007/6/26)
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12 1E R - 34 &4 (sound recordings ) 152 % Z4R# - Bt EMI
WE L Patricia O EF&KTHNERE c RBERRARZRAIAL
BB 0 DI NZHE L IR BHAASRIBHAZITASEBL
FE& o FEPMHEAAL KRR EZEHZ E—REE > BHRUAZ LR
EEth > HHEA L RFEE o

4.Warner Bros. v. Christiansen % 64

4 Warner Bros. v. Christiansen — % ¥ > Wamner 8 & % 2 /E2 4
W BREATRZEFRE Metronome 4537 L2 T RME > LA
FBMERER YT LHTHARLA A BLAKAER L
] &4 Metronome 2 3 24 o

#% 24 3 78 3] Musik-Vertrieb Membran v. GEMA £ AT RH#E B R
Al - WEERRR A NAEZ AT ARE AL BEDRFITATR - LRR
EH2H RBRBZAME LT - &% > BAM2BEER HZEHZ
EHRAR AR RZATAHFAFEMNE  EnR A LA k£S

66
o

BRERAE—FHERALETER "HEMAMARPREHE
Mz Ak - RS THAIES ) 2T B4 F 9 %ikAME
RAURE S R BAHLARBZEANZERY c kB EATHES

6 Case 158/86, 1988 E.C.R. 2605, [1990] 3 CM.L.R. 684 (1988). See also 17U.S.C.§
109 ( a ) (1988) (exhausting distribution right).,
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61986J0158:EN:HTML
(visited on 2007/6/30)

65 JB X % : “The release into circulation of a picture and sound recording cannot therefore,
by definition, render lawful other acts of exploitation of the protected work, such as rental,
which are of a different nature from sale or any other lawful act of distribution. Just like
the right to present a work by means of public performance.”

8 B X% : “the exclusive right to hire out various copies of the work contained in a video
film can, by its very nature, be exploited by repeated and potentially unlimited transactions,
each of which involves the right to remuneration.”

7 B # : “the Directive expressly precludes the possibility that lending right, unlike
distribution right, can be exhausted by any act of distribution of the object in question. As
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LENS L i - BRSO S B RRE » BREAE
EEZXAR - HABLELZAREZFIAATARS  mhEER LA
Wi FEbLmEE?

(=) BERASHEBAEZ I FR

WRATR - BIEMARBREE X "TEBHKEE, R FAFXD
BEBEHFZHR TRREE, BRI 4 - SR8 - BAE - ## -
FWmBEE hEFREHNARMR S ZRAE SRR TER
35, KRR BEFFHEE 2006 £ P 2 Laserdisken ApS v
Kulturministeriet — £ #13:™ - KM= HARETBRAGET > BH®
EXHARZRA RAATESH#R » FEHFSERTERAMLE—RR
BATHRITERE TREB#EE , RAl-

LERER

Laserdisken % — KR E BB EHLERNHEEZ NG > FHAREE
EREABEBEOABRMNEBLERFZHEINRESY  FRAZAABRARLLHE
BESENERR "TERLE, RA 83k "AR#E, RAI' W
AL s TFKMRAE, BuoBABERZE - F4EM I » Laserdisken
#7714 X1t A (Kulturministeriet ) #4233 > ZBREFFRENERLE
AT TEBHES ;) KA > Laserdisken #2 X%k "E&##£E ) RRIERE

stated at paragraph 18 of this judgment, such exclusion is justified by the very nature of
rental right, which would be rendered worthless if it were held to be exhausted as soon as
the object was first offered for rental.”

8 B4 : “Here it draws a distinction between the specific rental and lending right,
referred to in Article 1, and the distribution right, governed by Article 9 and defined as an
exclusive right to make one of the objects in question available to the public, principally
by way of sale.”

% BX % : "Whereas lending right is not exhausted by the sale or any other act of
distribution of the object, distribution right, by contrast, is exhausted upon the first sale in
the Community by the rightholder or with his consent.”

™ Case (C-479/04 Laserdisken ApS v Kulturministeriet, September 12,
2006,http://eur-lex.europa.euw/LexUriServ/LexUriServ.do?uri=CELEX:62004J0479:EN:H
TML. (visited on 2007/6/13)
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BARL - BREBRFRA -~ WARRA - TR Ed - FEHFRAAE
RE -

FRZRFEYRAF LTS - MARBBEERFREATIF
Bh o (1) R EFHIRS R 4R 280 5 (2) BREEFHE SR
4452 ARERACARANE LRGSR THERAEZ, RA -

2B EHIES B 44 2 RZIEB)

Laserdisken 32, T &M% e X5k T EEHES £4 45288
o EAREBBAER——BUF

(1) ERRBHE

Laserdisken &t X 5k » TR E/FHESE 4 0 #4465 2 HER 1960
# 12 A 14 RABRRARITZIEBESE R KL Z (Convention on
Organization for Economic Cooperation and Development, OECD)% 1 (c)
#% :TOECD 2 B4 AR SEBARZERT > ... BEBRERESH
2 B % 5 (‘[tlhe aims of the [OECD] shall be to promote policies
designed...to contribute to the expansion of world trade on a multilateral,
non-discriminatory basis’) BF 2 (a) & T BERER e RELEE
ER2ZA %A A 1 (the [Member States] agree that they will...promote the
efficient use of their economic resources ) o ¥ b2k » B8 7k oA L B3
R THERA, AAEH > AATARE o

Bk Mk X £ WCT #» WPPT AR E 28 A WCT % 6465 2
175 WPPT 5 S4B 2 RS 245 28" 4L —% %

O TARHLRARFYEGAE T FAAREREFARETAEEZRAIEY
W R 8RB ORI o B ()R A Z B2 44 (Nothing
in this Treaty shall affect the freedom of Contracting Parties to determine the conditions, if
any, under which the exhaustion of the right in paragraph (1) applies after the first sale or

other transfer of ownership of the original or a copy of the work with the authorization of
the author )

2T AR EGNE S BB EERERRARETHAS 2 AR B

45



BB EZ THERRA o # WCT 2 WPPT 25405 - LB WA AENR
FoEEHRAEEZAT  EFAERFTHEZSFHARET R EAES
HzZaw > HEBRERAETAERLZRANNRSBEFRANZZ AL &
BiERELRA TEEHES ) F44F 28 L2 54
At 4-mIE ZA483KA% (complementary and not in contrast ) o

(2) EREBBFHR

Laserdisken ¥3k » Tek B E1EMEs 4, B 4 1568 2 FBHE » st
REAHFETENENN > HRBREFTAFTAHZIEE - KM ERRI A
MNERBEBESR 3 (1) (g) HhEAE - "LFEEZEHOHE. .. EHXN
TR FARETHBY , (the activities of the Community shall
include...... a system ensuring that competition in the internal market is not
distorted ) o #X i - BR BB E RG] RSB > LR AR — BRI
EBAZRA BEHTGRFERBHZBIE ML o AR -8
BBEARRAEZ SR 4 4E 2B ERRBESR 3 (1) (g)
BTERFHE L BARE o

(3) ZRHRR

BREATHEAE" > PR EURA - RIS B EAR AL
BRRZHEK RARHAEEZ A% BRI ETERBL LM -

RERDEXREER AR AHBREAL > HEOFEFEHEA 2 T2 44
(Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the

conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the
first sale or other transfer of ownership of the original or a copy of the fixed performance
with the authorization of the performer. )

P OTABHZARFBEFOE ST OB REREETDREARETRETH2ZR
HRERDEREEI AL ARBIANL > HEO)ATTHEMZ R 244,

(Nothing in this Treaty shall affect the freedom of Contracting Parties to determine the
conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the
first sale or transfer of ownership of the original or a copy of the phonogram with the
authorization of the producer of phonograms )

™ Case C-491/01 British American Tobacco (Investments) and Imperial Tobacco [2002]
ECR I-11453.
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Laserdisken 324 "E8# 2, RAISEEFRAPZ BY  FREEN—
{8 P33R F 3% (internal market ) o

BB EGEREEMERE > TRAPBEIZENZI - EREEH
miAZraHt & 8 B HMIRIRR M E R R A g rastd i 3T G
2 E ERRIVBR AR RA - A RNFT IS RIFEFZEHE B
) c RBERMNI A b RESERRAZ BRY - aEREZFH
BAREMEAERE R - A AR A E A EZRAREZANG (F
YEMEIS S AT S Recital 5 9 ) HEMEHAEIREREEREESF
hEZ EK (EEHFSSFTE Recital 5 10 148) > I A L 44 4k
Bl XALAI R 2473 > L ARFLEETR > HREMEEPREEZE
IRE R (FEHIES AT S Recital 5 11 4 ) - BREERE MR AR Bl
BRRE - BRE TEEHEES ) KR TESRAES , RALIEFEE B
#R 7 Laserdisken £ ik F A HBIR R Z 3B EE o

(4) BE=%wad

HR—EH BRRZRTFRA "EBHES ) RAREBERMNAHG
& (European Convention on Human Rights, ECHR ) % 10 &2 .& » &
YRS 4658 2 AR ER A LBAFEMEEZRESTHE > F
BP1E AR ERE R EBEREFEIAERRE > b TRAELFABE
BERAETH

Fif - Laserdisken #— F EH T H A G AT BTERZ AL
REE "EB#AZ, RAMZIAFRZIBE A ZRARAMER
AR ESKMAEDE S 1048 28 REVRT > RATBRAAGH
FELZEEREXIFEMER  RASRAPZALBRMK

(5) ERFEFHFBRA

> “since it carries with it duties and responsibilities, may be subject to such formalities,

conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society.”
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Laserdisken 384 "G 8#% , AERFEHFBRAZE LE%RE
FEREBEENAEEE PR IGEATARE RN Z & E SR BEAZNE
REFABR « R > RAFERRAFFENTFEFRBRA > AERALE
oz oTrER ) BERFR TE2048 o f TRRE L, 2HRNFRE
ATHRERE > FEEIESF 4465 2 B AMREMER ELBRR
#) %518 > Laserdisken 2 ¥ R ER ER B FRE AR RE  ARTE
BRHZERRE o

(6) EREHALFRMIBEL 151 4R E 1534

BRM LRI R E R IS RASCEI RN AR BEZ—  PRAT
"EREZEARMELRT REGABRXZIHR > ERANPRER
#)5cfbifL & ; (contribute to the flowering of the cultures of the Member
States, while respecting their national and regional diversity and at the same
time bringing the common cultural heritage to the fore ) > f 5 153 4& R84 5
RE THTREHEXASAERGEHEH/7% , (in order to
promote the interests of consumers and to ensure a high level of consumer

protection ) o

BREERETRAZMHE SR 4KF 2 ARTEREME LR
AZHESRRRTEED S EZRE > A FEHS ST Recital
FO~1~ 124474 HEAAEFERMEHZ AP TRESEREZ
B RUSEREARUEZ 2EREREN LR RAINZ LB
R AL EHFAENTZRAEFS - FRELMN LR EIGE S 151 44
R 153 8% o

3ERBAXFEESE "ARRd ) RA

P LA EBR B ik e A Laserdisken ATt H Y SR IBZ BREBER K &
THE o REZERITHEBREZNRS > AREBHN LR BESHAE
T EBRZEROUEZEGETHRE S A RARITFRBUL - ERThEMAR
EREREESHET c AR T  BRBERRAZFHIES S 445 2
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ERE TENYRAIAERHIBAEAKRRNLETHAS  REE
HASCARERMEKRLERNE —RHEIBBIMZITAH - 1 X
FEEE  FHR4AIATHYLE "EEMEAIELRAE A2
BEN TekB, THLE o REETAEL > T EFHES ) BN TER
#5, RR > Em THR, SRABENZER TERAE ) RA FFHE
4B ABE LAFARTEC ARG HEBQGEHEAR 2 AR
RBERAZRAZGH -

kM kR E—F I H o T B S S ) AT E Recital § 28 59
T EHHARCEREAKBENE — R EZEDRGRLENY -
APEHARTENAHEZIHACHS - EEHFHASFLREZIA
ABBIHE SRS ERY  AHAEFELRES, " &
EARHG TARKEE ) RABAZ TS -

# Recital 28 X FH T E/HNES L R 4%E 2 BRERA
BfE g B RAZ RIS RATER TERAE ) RA REfHS4A-
BEPRRERBRAEZRA FRAGEIFZ -THEHES L B SHRIA
£ FEXFb2AE c MBERERA HENSKAEARK TEAR
#& ., AR FOERKR TERHAE ) RA FERERRH IR
2 BHARAREERMES MR EIEIRDARAXRELRFE—F G

4.3

RATRER MR A LR B2 BB > TAER B AT ek B A4
E2 A& AR TERIEE ) KRR #4X Laserdisken AT 89 & B3 55

" @& A : The first sale in the Community of the original of a work or copies thereof by
the rightholder or with his consent exhausts the right to control resale of that object in the
Community. This right should not be exhausted in respect of the original or of copies
thereof sold by the rightholder or with his consent outside the Community.

"X 2 : “Where the Member States may provide for an exception or limitation to the
right of reproduction pursuant to paragraphs 2 and 3, they may provide similarly for an
exception or limitation to the right of distribution as referred to in Article 4 to the extent
justified by the purpose of the authorised act of reproduction.”
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AEAMERRNRARA  B——ABRBERARF - RBFHRTERL
AREMHIESEIGF 2RIMN &S HBRETERALEAR

TEIRRALE )RRl A% TESHE , RAITEAEIHEREZER
TR > BRFFAPBEERBRZ TR -

R RERALBBAERHT  RARKKT "ER#E L RA
FHETAZEGHE—TIHHRAGNBEZ BN T EHR BRI

R B £ H Warwick A. Rothnie 384 > FATMABAZ RR T2 H = :
—BTERBRIER ) FARAELMRARZEBE FRIRATE
21 HATRANERIEBEHRE "EE ) AR 2ok HRARHK
UEERABANT RS RPEIAICEFZIBRIRES -

st FH %H% A Kamper Sanders Z£ 1 " Exhaustion of Trade Mark
Rights (1997)) — ¥ +#3 > kB RAK AR TR SRR TE 8
B RAAGATERETHER AMKKAEPEE  BRMEERAN
FATRA BRI RAR I EBLEN - KRE > BRBERY2E
WA TAE R EHARHTIBZ B BREARECATIS LAS
Z W 0 HEAAK] A I AR AR A B E S 00 TATHI » B Sl
APAEE (freeriding) 2474 - AREAEHF5 - BRASHE AR
BRI BEA S 81 RS 2 B FHRE” - ma THAR#E
BRAIZTF » BPATRANEL RS ALEHAE  EHEXFTRREZ L
ZEERBA > R TEBRKE ) RALEEGRREE 5B mA
REWBERBZHRESHY o

R AR R EF P 0 BB RIF Laserdisken 2 &30 %HE: - 12
HALMEBRRATFATRMAFTAOEERE  ERLEAAREORE &%

78 Warwick A. Rothnie, Parallel Imports 579 (1993).
7 A. Kamper Sanders, Exhaustion of Trade Mark Rights 240-41 (1997).
%0 1d. At 242-43.
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ESAELFTHRAENHELBHAA > 15 AIn 2 H o
W RFEARREBRHAS

e E AT - BR B B T4 1971 F Deutsche Grammophon v. Metro —
ZHaP > RAGRE TERHALE ) RANFF > BHH 1966 F
Etablissements Consten £ $|:2%' 2 4% RS S EHAKEBERNH & E
BAA -~ £RIRTSHRMZABHEGLE B EEMEROARES S
F# 4 5 (existence) 8 T4745 ) (exercise ) F M EHZ "5 4, £
HALFEBFEARZER > 24 T4, AEERFEAEZE
AoBUEGEASRBARL—F  CHEATEMEHAHEN T
%1 ATAHZBHAIBCR > EREETIHRF B FAIRME - PLF
AEABEMEMEARRE  SHATESZZGNLRRGELHE 81
% (BERKBEAXTFEARBSTA (5 14 4) REARFTA (F
184~ F 194F 1-2-6%) $AE) - F 824 (BERRBANF*
FI0BARBLEHUABERITAIRAR) SRFEALTHEA -

BERBAHRERA TERAEERA , 2 HA  ARBERERERS]
FrEsd  HAAHASEASETH L REAREHEZEHY £
BN FFEIREN > ARBEHEEAAFAREHH - REARITZ
BHIRELY > ARABRIAETRAIE LKL EREN RTINS
ZHEM BEFR  HREH TRETHBER, K&k REAERRF
FRHRTZMAE  BERAFR D F5h o Hib > RBERAE 1998 F8Y
Javico B2 Flad » RERAGET S0 EMXAERWER - LBHN
RABSRPLRKEEET ERAZ BRI ZELER BB TR
HERREAE SLHREY - G4 T2  E—ARMBFTALA T

81 Etablissements Consten, SA and Grundig- Verkaufs- GmbH v. E.C. Commission, Case
56, 58/64 [1966] E.CR. 299; [1966] CML.R. 418. See
http://eur-lex.europa.ew/LexUriServ/LexUriServ.do?uri=CELEX:61964J0056:EN:HTML
(visited on August 13,2007)

8 Case C-306/96 Javico Int’l and Javico, AG v. Yves Saint Parfums [1998] E.C.R. I-1983;
[1998] SC.M.L.R. 172.
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wWIEEER > BPTAAS 1A E2HAY
(1) 2ESIRBENEEIAZ - AERFTHNERTTEEHE -

(2) Fastd il 2 ik 75 R R A B2 H A MR AT 24T
%o

(3) BETHLBRMEFERTHEIRE > R b
ARFREL2FHL -

(4) ZHEHARLR TGRS —RERATHMZ > EHERAT
REEHHHBER -

B Akt & F AP AR E B A W 35 X EL3bAL ( dominant position ) -
& A b — AL SAEBURE AN - FER EHBRH RGNS
82 H4H BB & AL A 2 RES o

B BB L PR F AR AR AE B A AT S
TAFLSe » KRR AERAFRT ST HSABNLEEd - 75
BHAEABRS - AL —BRAE G HTANAELE  EXETAF
RAREHEMHIF -BHZAKRE RA- S BRBESRAEZRA
— K BBEBPITHFERE - B HETRFLERTIHH R E GAA X7
Z o FTRRMLARESERSRAEL  FARREERNEHEZE2HE
B BEREBNHEEZAES o

AR EEERFRARARTE AR AEMRBH RS A#EZ
REHX > TRAELEEEFE - FERBHEEA R - RIATTIAT
BIRAZERRA A ER L GHRH G hid - RREEEIEEZR
8% FPEFERGEREESRAMIZEH R - ERKITEERSRA
Al HERNA S - RBEKR—F BEBBATHFZIAL  REFEH
EHARRBBERNZIEATEITS A - BAXLILE HRRRERE

8 Thomas Hays, Parallel Importation Under European Union Law 164-65 (2004).
% 1d. at 213-14.
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HERM BUREATERAZTRA HEH & E BB TRERFIAES
BRAKEATHZ T - $AKEGTARIABNET RXRBTZH—
CHRANEER > oy BIRAFBEZFSBCARMLTLE
nARE E Y TEBRASEZEE Wb FRETHE EERRE
FHRFEBITHREBREIREL » FAEZAEREVIRME

=@ &

BAEA FAGRT &  BR o AGEEMERARY  AHHARE
EHHAENYEERERSHEL T L - AAIRREHHEE - ®
HAZE (£) THAARZRRAL FHRE > BERBANITARE
HAAZ A c REFEMT > RBHAKMNEAR > TR BITHRIH
AN RERTRAHNRE  FRERNAZRA > ERENLRYT
ENFRARHEH Y THOEFERLE N ARERAEAd
¥ UBRFEEEATEENLEY - EHARERECERAUIERZ
ety BIREAEARERR  EHEEATAEGRAHZITE £
EREIEEERZZENBA - ERL > 2R HEEIAERBEEA
BAER o RBRTEFARFHE RS —RSERRAYER - 35
MERFEY A SR ERRBAREIRS HERE- LR
BEE S ERERR T XEMBHHEIT » £ Quality King —£H3 ¥
IHRESHGAEBMORREE AL AAEHELRBNNT
A BEE—REERNGER > AFEEEFHAZIBAMR - Kf
MAELRBNCERS WAL EREZ EHY  ARANLRR &
ERTEAE - RPERA > E5RAAGRM -

BRI £ - BoACBEHEREABNAERERNATNE
R THREFZEHTHAERELERSE] - REFEEATAE b
— WA A - EFRRTISMRETRME - HREAA S o FLF
o FRXBHHEEEFTRELMEEEHRER () /MIKES
RAZAARZEEY - B FAXCREFMEERBRN LB RN
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BEMSBAK MR L EERBEFHAZIMES - §F 0 TR
BRERZHVN G4 - ARBRBERZ AR AFHFFHRRERNER
XA -ERW - BAE - HH 30 RATE HREBNEEZR
RIREANFCRAERAS  BABERNRE Kb nn Tkl %
EHETR S 1 B 4R 2AMEZR > HaRTIHRRT "TEARELR
RAZBE - FULRREREEN A KRB OMERLEHRA L BE -

RAEHEMNGHAGA L REHHERIAREALZER
ZHRE DREREABAZRA - L4 A TR MERY ML AR K
TEBN#EERA > NEFSELEHFHEERRE - BHEALESE
ARAEBHBELINE - A IARTRARMBILE  TERMA
KH HATBRLERRERNEZRI BEEM AL X EFS
st & B AR 1998 FRMER T EH4FY s E e MR E WA
ARBZAT > HEEBALERA - £4 - £ 2002-2004 351+ B R
HREFBAZIRITEANAEZRAGFRT AREARAFITANEES
EABFEEIERAMIARE  AARABRAZRAHRBEFERZE
BAE > FTAR  FREARRITANEZRA - ZEMBUTRE S
Ao RREANAZRERNAEHBLEHEA R L FoBEP i BX
HERAZITREBER TRIPS 285 A SKERANLEEXE BN
HERAZIZA o

BAR > mtBUTRARFZIERAAMARFZACBARE
Z Rt BB AROREAHTR « REZRRA—H BFRITERN
BB —HABRREPITHFERE > DRFEBEA S - MEH - 3
TERRARFEIERBAARL  RRERASRANETFEMmEELS
ZEENG > BHBEAEFREAARE M EMZBARAZRA > £ 4
AEH GMANRL - RARRAXRAEA TR 520 EHNT
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125 Copyright Law 1968 34 T #
http://www.austlii.edu.au/aw/legis/cth/consol_act/cal968133/ & B (Visited on
2007/08/20)

126 Section 37 (1): Subject to Division 3, the copyright in a literary, dramatic, musical or
artistic work is infringed by a person who, without the licence of the owner of the
copyright, imports an article into Australia for the purpose of: (a) selling, letting for hire,
or by way of trade offering or exposing for sale or hire, the article; (b) distributing the
article: (i) for the purpose of trade; or (ii) for any other purpose to an extent that will affect
prejudicially the owner of the copyright; or (c) by way of trade exhibiting the article in
public;

if the importer knew, or ought reasonably to have known, that the making of the article
would, if the article had been made in Australia by the importer, have constituted an
infringement of the copyright.

127" Section 38: (1) Subject to Division 3, the copyright in a literary, dramatic, musical or
artistic work is infringed by a person who, in Australia, and without the licence of the
owner of the copyright: (a) sells, lets for hire, or by way of trade offers or exposes for
sale or hire, an article; or (b) by way of trade exhibits an article in public; if the person
knew, or ought reasonably to have known, that the making of the article constituted an
infringement of the copyright or, in the case of an imported article, would, if the article had
been made in Australia by the importer, have constituted such an infringement. (2) For the
purposes of the last preceding subsection, the distribution of any articles: (a) for the
purpose of trade; or (b) for any other purpose to an extent that affects prejudicially the
owner of the copyright concerned; shall be taken to be the sale of those articles. (3) In this
section: "article" includes a reproduction or copy of a work or other subject-matter, being a
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1983 - BHEHEERFTERE ARG (Copyright Law Review
Committee ) B64R3T EAFHEZ R FAITMAZIRGFIZE BT RKZM
o 3R 1988 SRR M1968 SFEMHEREMAMEGR , B - HH
&5 BB K B 488 (Price Surveillance Authority » SA T 4% PSA ) P4+ 4t
Lt Ml —AFIEZRRE 1989 FEHJBASHE 1990

reproduction or copy in electronic form.

128 Copyright Law Review Committee 1988, “ The Importation provisions of the
Copyright Act 1968” H P &ETH :
http://www.ag.gov.au/agd/WWW/clrHome.nsf/Page/Overview Reports Importation Prov
isions 4% o (Visited on 2007/08/22)

P BEREHAHTE 2003 FrBESERERL -
130 pSA 1989, “Inquiry into book prices” Final report.
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HFRBAT R+ B AR ERMNET > FRIPEKABRERAERAS T
FTRAZAEA D o Rt B HREREELT A NBERTERITZE
B B PITRABBRAFEARERCERLLLE - RBEHARERNE 4
F :

WEFBES  REE MAKEIE T ZIHRE  FAAUTZMAE:
(a) ZEEZIBNFR-RSEELEN 2R R0 EMBRZ
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BB IR o

F A4A BEHENMNE X BROZFESEASTFREREEEEZEZN
2o B 1ERAEY TAS3THE 1 (a)~(b)~(c) k2 BH A&

131 PSA 1990, “Inquiry into the prices of sound recordings” Final report.
132 PSA 1992, “Inquiry into prices of computer software” Final report.
133 Copyright Amendment Act 1991 » No. 174 of 1991 »

3 WEPFTEEY T30day, B HRARE MAKE 1 BRT -
B5 phpppragey T90day, #A  HRARE MAKE 2ERL

136 Section 44 A(9): In this section: “book' does not include: (a) a book whose main
content is one or more musical works, with or without any related literary, dramatic or
artistic work; or (b) a manual sold with computer software for use in connection with
that software; or (c¢) a periodical publication; ......

137 Section 44A. (1): The copyright in an overseas work first published on or after the
commencing day is not infringed by a person who, without the licence of the owner of the
copyright, imports a non-infringing book into Australia for a purpose mentioned in
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B UABRE 2R PAGRBEERTENELMAT TAHE T RS
138 (a)~(b)~(c) X2 BH)» ABEHHARENKIEEZHEZ E/4HY
HERXTRENERDMNAHN > B EATEN > RBIFHARERITRAR
BRBEBITZENEZZZMEATHEREE ((c) MAZCLAZRRFE
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FHYHRALBESEFTREEINETRY ) B(DIMNFE TR AR R
BH (c) BRI HOMALITRE ZFEA - HBEA - XNRE
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paragraph 37 (a), (b) or (c).

138 Section 44A. (9): “overseas work' means a work: (a) that was first published in a
country other than Australia; and (b) that was not published in Australia within 30 days
after its first publication in that other country.

139 Section 44A. (2): Subject to this section, the copyright in:

(a) an overseas work first published before the commencing day; or
(b) a work first published in Australia, whether before, on or after the commencing day;

is not infringed by a person who, without the licence of the owner of the copyright,
imports a copy (in this subsection called the ‘imported copy') of a hardback or paperback
version of a non-infringing book into Australia for a purpose mentioned in paragraph 37

(a), (b) or (c) if

(c) the person had ordered in writing from the copyright owner, or the owner's
licensee or agent, one or more copies of that version of the book (not being second-hand
copies or more copies than were needed to satisfy the person's reasonable requirements);
and

(d) when the person ordered the imported copy, the original order mentioned in paragraph

(¢) had not been withdrawn or cancelled by, or with the consent of, the person and: (i) at
least 7 days had elapsed since the person placed the original order and the copyright owner,
licensee or agent had not notified the person in writing that the original order would be
filled within 90 days after it was placed; or (ii) at least 90 days had elapsed since the
person placed the original order and the copyright owner, licensee or agent had not filled
the order.
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140" Section 44A. (3) The copyright in a published work (whether first published before, on
or after the commencing day) is not infringed by a person who, without the licence of the
owner of the copyright, imports a single copy of a non-infringing book into Australia if the
importation is for the purpose of filling a written order, or a verifiable telephone order, by a

.. customer of the person and:

(a) in the case of a written order, the order contains a statement, signed by the
customer; or

(b) inthe case of a telephone order, the customer makes a verifiable statement;

to the effect that the customer does not intend to use the book for a purpose mentioned in
paragraph 37 (a), (b) or (c).
141 Section 44A. (4) The copyright in a published work (whether first published before, on
or after the commencing day) is not infringed by a person who, without the licence of the
owner of the copyright, imports 2 or more copies of a non-infringing book into Australia
if:

(a) the importation is for the purpose of filling a written order, or a verifiable

telephone order, placed with the person by or on behalf of a library, other than a library
conducted for the profit (direct or indirect) of a person or organisation; and

(b) in the case of a written order - the order contains a statement, signed by the
person placing the order, to the effect that the library does not intend to use any of the
books for a purpose mentioned in paragraph 37 (a) , (b) or (c) ;and

(c) inthe case of a telephone order - the person placing the order makes a verifiable
statement to the effect referred to in paragraph (b) ; and

(d) the number of copies so imported is not more than the number of copies so
ordered.
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=~ 1998 SEEHEY —HBEEEHEZHA
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HERR IR o LR 1998 SFBBE 0 1998 FEAMEMERBIE 0 BT
EZ AR FATIANRSE] ©

2 Section 112A. (1) The copyright in an overseas edition first published on or after the
commencing day, is not infringed by a person who, without the licence of the owner of the
copyright, imports a non-infringing book into Australia for a purpose mentioned in

paragraph 102 (a), (b) or (c).

3 Section 112A. (9) overseas edition' means a published edition of a work, being an
edition: (a) that was first published in a country other than Australia; and (b) that was
not published in Australia within 30 days after its first publication in that other country.

144 Copyright Amendment Act (No. 2) 1998 > No. 105, 1998 o
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A ERAZETERDEHBEITR (a) BH X (b)) REBEARE
570 BRERTIAARE (i) 2F8TEEES8TREZEHEA
KEBEHAA X (1) B4R BRI RERS LTSS
2 ERHEIBAREA > R A FSETERYAERBETARLZ 1
AZEEBEAAZRE X (i) 8478 BTRZ SRR
FRARZEEA TR E ST E 2 E M S48 H AR - 175 & F4

5 Section 44D (1): The copyright in a literary, dramatic or musical work is not infringed
by a person who: (a) imports into Australia a non-infringing copy of a sound recording
of the work; or (b) does an act described in section 38 involving an article that is a
non-infringing copy of a sound recording of the work and has been imported into Australia
by anyone.

6 BB IS AT AT  HEABAXGT T— - 1968 B HMHE 2HDEH
NE > HERTHASE - RAINBBETERFTA -

17 Section 44D (2): This section applies to a copy of a sound recording only if, when the
copy is imported into Australia, the sound recording has been published:

(a) in Australia; or

(b) in another country (the publication country) by or with the consent of: (i)
the owner of the copyright or related right in the sound recording in the publication
country; or (ii) the owner of the copyright or related right in the sound recording in the
country (the original recording country) in which the sound recording was made, if the law
of the publication country did not provide for copyright or a related right in sound
recordings when publication occurred; or (iii) the maker of the sound recording, if neither
the law of the publication country nor the law of the original recording country (whether
those countries are different or not) provided for copyright or a related right in sound
recordings when publication occurred.

Note: Subsection 29(6) deals with unauthorised publication.
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BRERHARFZIEIEHRHAZ "RAREFBEHEEEZE ¢,
( Australian Competition and Consumer Commission , ACCC ) B35 4538 3¢
AL T F MM GRRE > £432002 £ > M E R CD
FREFHNHERE - LRELSHIRAT-FHEER 18% A% - MEIH%E CD
FREEHANLEBRWIHEE 17%  (EB WK 28% A4 » 124384
LBl TG BEASE 12% 445 0 EHEHER 1990 FRKRBABUKE LT
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v ~ 2003 EERE-RATEREZAA
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G2 AL LR #1990 % 1998 FiE HIAM P > MHBARTHZ
EERREPHRALEATIHRES B 27% - AR BEBKHE Y @ R]-F
B E BT & 33% » BIE B & H M F AR B AR AT L AT 2 AR

18 Section 120D (1): The copyright in a sound recording is not infringed by a person who:
(a) imports into Australia a non-infringing copy of the sound recording; or

(b) does an act described in section 103 involving an article that is a

non-infringing copy of the sound recording and has been imported into Australia by
anyone.

149 Citing Network Economics Consulting Group, The impact of parallel imports on New
Zealand’s creative industries (2004), at 26.

150 Copyright Amendment (Parallel Importation) Act 2003 » No.34, 2003.
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i |

EVEHEE B A4E 1514408 T B %42 K (computer program) ; E '
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151 ACCC, Potential Consumer Benefits of Repealing the Importation Provisions of the
Copyright Act 1968 as they Apply to Books and Computer Software (1999).

132 Section 44E: The copyright in a literary work: (a) thatis a computer program; and

(b) that has been published in Australia or a qualifying country; is not infringed by a
person who: (c¢) imports into Australia an article that has embodied in it a non-infringing
copy of the program; or (d) does an act mentioned in section 38 involving an article that

has embodied in it a non-infringing copy of the program and that has been imported into
Australia by anyone.

133 Section 44F: The copyright in a work: (a) that s, or is part of, an electronic literary
or music item; and (b) that has been published in Australia or a qualifying country; is not
infringed by a person who: (c¢) imports into Australia an article that has embodied in it a
non-infringing copy of the electronic literary or music item; or (d) does an act mentioned

in section 38 involving an article that has embodied in it a non-infringing copy of the
electronic literary or music item and that has been imported into Australia by anyone.

134 Section 112DA: If, in relation to a published edition of a work:
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(a) the work is, or is part of, an electronic literary or music item; and
(b) the edition has been published in Australia or a qualifying country;
then the copyright in the published edition is not infringed by a person who:

(¢) imports into Australia an article that has embodied in it a non-infringing
copy of the electronic literary or music item; or

(d) does an act mentioned in section 103 involving an article that has embodied in it
a non-infringing copy of the electronic literary or music item and that has been imported
into Australia by anyone.

135 Citing Network Economics Consulting Group, The impact of parallel imports on New
Zealand’s creative industries (2004), at 5-6.
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# "Parallel Importing | #E %+ - B35 B X B BERHARERRTAT
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AFE o AR E SN E G Flef AR SHEL - ZHFEXR
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H B RMANITA  ANRFEHEL R A SUBRETRGTS > &F
# 7 Universal Music Australia Pty Ltd - Sony Music Entertainment

(Australia) Limited A& Warner Music Australia Pty Ltd. % /) &) Bt #h#2

136 Allan Fels, Parallel Importing (1999)
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— ~ 1994 SFE1EHEE — 2L FATRA

http://www.accc.gov.aw/content/index.phtml/itemId/179183 .(Visited on 2007/08/22)

157 Citing Network Economics Consulting Group, The impact of parallel imports on New
Zealand’s creative industries (2004), at 28.
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158 Copyright Act 1994, No.143 1994 o
139 Copyright ( Removal of the Prohibition on Parallel Importing) Act 1998.
160 NZIER, Parallel Importing — A Theoretical and Empirical Investigation (1998).
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infringing copies ) Z# A\ © |

R FIW > AWMAMS & > 1998 F5 EEHZLEES 12 4 -
A% TEHER Y (infringing copies ) ; ZHISMERMERK o FATHRAZH
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11 Section 16 (1) The owner of the copyright in a work has the exclusive right to do, in
accordance with sections 30 to 34 of this Act, the following acts in New Zealand: (b) To
issue copies of the work to the public, whether by sale or otherwise.

162 Section 9 (1) References in this Act to the issue of copies of a work to the public mean
the act of putting into circulation copies not previously put into circulation; and do not
include the acts of— (a) Subsequent distribution or sale of those copies; or (b) Subject
to subsections (2) and (3) of this section, subsequent hiring or loan of those copies; or (c)
Subsequent importation of those copies into New Zealand; or (d) Distribution of imported
copies that are not infringing copies within the meaning of section 12 subsequent to their
importation into New Zealand.

163 Section 12 (5A): An object that a person imports or proposes to import into New
Zealand is not an infringing copy under subsection (3)(b) if (a) It was made by or with
the consent of the owner of the copyright, or other equivalent intellectual property right, in
the work in question in the country in which the object was made; or (b) Where no
person owned the copyright, or other equivalent intellectual property right, in the work in
question in the country in which the object was made, any of the following applies: (i) The
copyright protection (or other equivalent intellectual property right protection) formerly
afforded to the work in question in that country has expired: (ii) The person otherwise
entitled to be the owner of the copyright (or other equivalent intellectual property right) in
the work in question in that country has failed to take some step legally available to them
to secure the copyright (or other equivalent intellectual property right) in the work in that
country: (iii) The object is a copy in 3 dimensions of an artistic work that has been
industrially applied in that country in the manner specified in section 75(4): (iv) The object
was made in that country by or with the consent of the owner of the copyright in the work
in New Zealand.
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164 Section 75 (4): For the purposes of subsection (1) of this section, an artistic work is
applied industrially if—

(a) More than 50 copies in 3 dimensions are made of the work, for the purposes of sale
or hire; or (b) The work is copied in 3 dimensions in one or more objects manufactured

in lengths, for the purposes of sale or hire; or (c) The work is copied as a plate that has
been used to produce—

(i) More than 50 copies of an object in 3 dimensions for the purpose of sale or hire; or (ii)
One or more objects in 3 dimensions manufactured in lengths for the purposes of sale or
hire.
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165 Copyright (Parallel Importation of Films and Onus of Proof) Amendment Act 2003.
' RMEALKETLRARARE HRABE  FIEZARE 5 EasRE:

http://www.ustr.gov/Document _Library/Reports Publications/2006/2006 NTE_ Report/Se
ction_Index.html , at 460-61.

167 Section 35 (3): A person also infringes copyright in a film to which subsection (6)
applies if that person— “( a ) imports a copy of the film into New Zealand within 9 months
of first being made available to the public; and* ( b ) knows or has reason to believe that the
film is imported into New Zealand within 9 months of first being made available to the
public; and“ (c) is not the licensee of the copyright in New Zealand; and“‘(d)imports the
film into New Zealand other than for that person's private and domestic use.

188 Section 35 (5): Subsection (3) expires with the close of the period of 5 years beginning
on the date of commencement of this Act.
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19 Section 35 (2): In civil proceedings for infringement of copyright under subsection (1),
in the case of a work that is a sound recording, film, or computer program to which
subsection (6) applies,— “ (a) an object is presumed to be an infringing copy in the
absence of evidence to the contrary; and “ (b) the Court must not require any person to
disclose any information concerning the sources of supply of the object if it appears to the
Court that it is unreasonable to do so.

0 2 mis a8 EHMES 35 #(DHE - ”A person infringes copyright in a work
if—* (a) that person imports into New Zealand an object that is an infringing copy of the
work and,—“(i)in the case of a work that is a sound recording, film, or computer program
to which subsection (6) applies, that person knows or ought reasonably to know that the
object is an infringing copy; or“(ii)in the case of other works, that person knows or has
reason to believe that the object is an infringing copy; and“ (b) the object was imported
into New Zealand without a copyright licence; and“ (¢ ) the object was imported into New
Zealand other than for that person's private or domestic use.”

171" Section 9 (2): The issue of copies of a work to the public, in relation to computer
programs, includes the rental of copies of computer programs to the public and rental
subsequent to those works having been put into circulation; but does not include any such
rental where— (a) The computer program is incorporated into any other thing; and (b)
The rental of the computer program is not the principal purpose or one of the principal
purposes of the rental; and (c) The computer program cannot readily be copied by the
hirer.

Section 9 (3): The issue of copies of a work to the public, in relation to sound recordings
and films, includes the rental of copies of those works to the public and rental subsequent
to those works having been put into circulation.
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' Video Ezy (New Zealand) Ltd v Roadshow Entertainment (New Zealand) Ltd [2002] 1
NZLR 855, (2002) 7 NZBLC 103, 524.

1 Network Economics Consulting Group, The impact of parallel imports on New
Zealand’s creative industries (2004), at 6-7.
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21 Network Economics Consulting Group, The impact of parallel imports on New
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