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ABSTRACT

The United States Congress has been progressively passing legislation in order to
strengthen copyright protection in connection with both national and international
digital environments. The Copyright Act of the United States has been revised
several times since the passage of the Digital Millennium Copyright Act (DMCA) in
1998, and some of the revisions have had a great impact. Given the high-intensity
economic transactions that take place between Taiwan and the United States, it is
necessary for us to understand the legal system of the United.

This project encompasses the following areas of research: 1. the introduction of the
revised Copyright Act and its contents after the passage of the DMCA; 2. the
analysis of the most recent legislative trends and contents of the revised Copyright
Act, especially those passed by 108th and 109th Congress that are related to copyright
and which are the subject of the research; 3. an analysis of the proposed and
amended regulations regarding Internet tort law and the future developing trends of
this area since the passage of the DMCA.

This project is divided into two parts. The first part is a review and the second part
is a prediction. In the review, we will observe all of the revisions to the United
States Copyright Act since the passage of the DMCA, and explain the legislative
background, purpose, content, and practice of every revised Act in order to sketch the
framework of legal institution of copyright protection in the United Stated. In the
prediction, based on criticism of the Copyright Acts, we will examine whether there
are any proposed bills or revisions being raised by lobby groups and at the same time
assess the likelihood of these bills being passed, so that we can identify the trend of
copyright protection in the United States.

KEY WORDS

Digital Millennium Copyright Act (DMCA), Preregistration, Anti-counterfeiting,
Orphan Works, Diligent Search, Copyright Royalty Judge (CRJ), Secondary Liability,
Contributory Infringement, Peer to Peer (P2P), Internet Service Provider (ISP), Safe
Harbor, Notice & Take.
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2. 2004 SERE I G EE I EETE T s (Intel lectual Property Protection and
Courts Amendments Act of 2004)

3. EMEIRE E#E B ZE(Piracy Deterrence and Education Act)

4, 2006 £ Gz EE Z2(Orphan Works Act of 2006)

5. 2006 3 ERER AL B 22 (Copyright Modernization Act of 2006)

6. 2004 FEEVERERER e Bk 2 iE (Copyright Rovalty and Distribution Reform
Act
of 2004)

7. 2006 S G PE ARt B 22 (Section 115 Reform Act of 2006)

8. 2006 PSR HE ER AR A fi{E B 22 (Platform Equality and remedies for
Rights Holders in Music Act of 2006)

0. 2002 ‘AR BEE A ik ZE (Internet Radio Fairness Act)

10. 2002 /NI RN 1 (Small Webcaster Settlement Act of 2002)

11. 2004 Fr187 B 57 Fe U iH 30 5 S B PP RE L (Satellite Home Viewer Extension and
Reauthorization Act of 2004)

12. 2004 3 B0 B3 A -2 5 E ik (Individuals with Disabilities Education
Improvement Act of 2004)

13. 2003 sEcEa B YRR B B Z2 (Instructional Materials Accessibility Act of
2003)

14. 2005 SE{EHE ~ M SER R B E R MR B 22 (Benefit Authors without
Limiting Advancement or Net Consumer Expectations (BALANCE) Act of 2005)
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15. 2005 £E 8 iR Bl a2 S HE I [ 22 (Digital Media Consumers' Rights Act of
2005)

16. 2003 a3 « B T 5] 2 KRR [ T 20 4 1Y 22 (Consumers, Schools, and
Libraries Dipital Richis Management Awareness Act of 2003)

17. EBE{EREEE 512 45(17. US.C. 512)

18. 2004 4F SR {32 VEME B 22 (Inducing Infringement of Copyright Act of 2004)

19. FAREEE{EME AJE Peer-to-peer #EI% F 38 {FE  [REIHABETBFEE
{Amendment to Limit the Liability of Copyright Owners for Protecting Their Works

on Peer-io-peer Networks )

20. 2004 fE{REEEEER P MERE T BIGS T 2 Protecting Intellectual Property Rights
Against Theft and Expropriation Act of 2004




&
1
3
=

3 —F KW@

L1 7 52 &) #

KRBT AT INGRE ~ WAOMRAIEREE . EERECRTE > RERHEBI AR < & (ERECR
REHTIRZE o M SEB BRI AT B Y RO AU - HYE RS A o AR
SRR B e B RUE R AR - LIS B FRE AR A AT A s 2

S0 B B P B A R B 0 B 1998 AE T4 {FREIE 24 (DMCA )i
® > B FRER G RUREECRELL - HERRSE =25 HAINGEE] DMCA (Z 5] - 4
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SRR REAL T BRIV ) (Information Infrastructure Task
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’ DMCA %5 » 22 Rihttp://thomas.loc.gov/cgi-bin/query/z2¢105:H.R.2281.ENR: (last visited Apr. 9,
2006) -

* See The Information Infrastructure Task Force, available at

http://www.ibiblio.org/nii/NII-Task-Force.html (last visited Apr. 9, 2006).

3 See Bruce A. Lehman, Intellectual Property and National Information Infrastructure, the Report of the
Working Group Intellectual Property Rights, 1994.9, available at

http://www.uspto.gov/web/offices/com/doc/ipnii/ (last visited Apr. 9, 2006).
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http://www.wipo.int/treaties/en/ip/wppt/index.html (last visited Apr. 9, 2006).
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go) o (HEZEEHMEE) - 28291 - 1997 £ 9 H  fgtre - CREMERE « JBIUEE  BEMER L
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Copyright Law: Beyond the WIPO & TRIPS Debate, 86 J. PAT. & TRADEMARK OFF. SOC'Y 763 (2004).
7 See 17 U.S.C. §1201 (a) (2001).
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8 See e.g. Universal City Studios, Inc. v. Corley, 273 F.3d 429; United States v. Elcom Ltd., 203 F. Supp 2d
1111 (N.D. Cal. 2002); Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294 (S.D.N.Y. 2000). /*
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Constitutionality of the DMCA Explored: Universal City Studios, Inc. v. Corley & United States v. Elcom Ltd,
18 BERKELEY TECH. L.J. 7. (2003).
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13" See JESSICA LITMAN, DIGITAL COPYRIGHT 192-194.
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'* See JESSICA LITMAN, DIGITAL COPYRIGHT 195.

15 See David Nimmer, Back from the Future: A Proleptic Review of the Digital Millennium Copyright Act,
16 BERKELEY TECH. L.J., available at http://btlj.boalt.org/data/articles/16-2 summer-2001 nimmer.pdf (last
visited Sep. 25, 2006).
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7" See Sonny Bono Copyright Term Extension Act, S. 505 (1998).
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Technology, Education, and Copyright Harmonization Act, TEACH)"
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Protection and Courts Amendments Act of 2004)1,7 " KZ{i'§#% | (Anti-counterfeiting
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&ContentID=25939%introduction (last visited Apr. 11, 2006).
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54 2004 4 EL 7 4 1 (Intellectual Property Protection Act of 2004) 1.2 T &1E#F
FeEF AR bt | (Cooperative Research and Technology Enhancement Act of 2004,
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HA% > 122005 4F > SER B @ SRR SE R /FHE (Family Entertainment
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1. T B 5 fER | e85 | (Artists' Rights and Theft Prevention Act of 2005) |

21 H.R. 3632 (2004).
22 H.R.2391 (2004).
3 See e.g. Family Entertainment and Copyright Act Passes, available at

http://www.eff.org/deeplinks/archives/003515.php (last visited Apr. 11, 2006).
%S, 167 (2005).
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3. T EFMA7%, (National Film Preservation Act of 2005) | Kz " [5]57 S f7-L
4 € F 71 | (National Film Preservation Foundation Reauthorization Act of
2005) : fifFsZ EmEe S FS LIRS O bt - DUE B U RS > 2 (3t
&I (2 NS Vo DN

4. TG ELR {71 (Preservation of Orphan Works Act) © filfa " U5 {E  (orphan
works)(FHE{EHEN CLME LA SRR A - RELETERE ()2 ORb . 1 E ™ -
Ak S AR R N b A N IR R e TR T RiReT
el o H I B SR AT

FH_E AT SRR EERITE A B L EA R RER -

PROZIEAT Z RS - SR FATRM T S A LR (] < PG - ERMES

FHBEAIDE > HApoRZ FATHRREME & > B4l A&M Records, Inc. v. Napster, Inc.”®

MGM v. Grokster’ 554 » HIg§ " 2LEFEEG | (P2P)RIAE SRECEFRERE (K

¥ See Orphan Works, U.S. Copyright Office, available at http://www.copyright.gov/orphan/index.html (last
visited Aprl. 11, 2006).

% A&M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896 (N.D. Cal. 2000).

7 MGM v. Grokster, 380 F. 3d 1154 (9th Cir. 2004); 259 F. Supp. 2d 1029 (CD Cal. 2003).
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% Tasini v. New York Times, 533 U.S. 483(2001).
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and Theft Prevention Act of 2005) ~ 2004 -5y £ s SE(F A Bl vk P& 1E 1 (Intellectual
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I1.21 IIESER

FAE 2003 472 B & AT EEHEH RS ERUTRISABERZ TR > YLEN
DABLARGE < AP0 s RAUACZ B RR TR IR - A0 S B R B 0
-~ AT~ SRE S L E AT EIET > A AR AIAE peer to peer HUAYRE
S = PRIELAT 2003 47 9 H - S84l 3 S Fr ook e AN P I Es RN s se BRI - &
PR LR s Bl B B2 B2 ( The Academy of Motion Picture Arts and Sciences )
T o HESR 1997 AFIYAE IR TR (No Electronic Theft Act) B #JBIEAT K
PR ESE S 1,000 JUi - B%EFREME F 1T BRI A H R Ay, -
ATHIRSIRFALSE « AHIE A A SERING Fr 72 517 & (Recording Industry Association of
America, RIAA)GE RS BRI RlVEALERFEAT R Mg IR RS 2R T 0 2
JEH R © R LEEFER EBER - BRI > DURHESHEER EBvE
HIFEERATTT S Bk Vs dh - ek 2 2 SADIN R - IRIREIFR R

T ZEMERS: BH (International Intellectual Property Alliance)J#fieT @ 2 ERAE 2005 4K %

? P.L. 109-9.

3 See Declan McCullagh, Share “True Crime”, do the time, in CNET NEWS.COM, Nov. 12, 2003, avialable
at http://news.com.com/Share+True+Crime,+do+the+time/2100-1026_3-5106684.html?tag=nl (last visited
Nov. 27, 20006).

* P.L.105-147.

5 Declan McCullagh, Prison terms on tap for 'prerelease’ pirates, in CNET NETWORKS, Aug. 29, 2005,
available at http://news.com.com/Prison+terms+on+tap+for+prerelease+pirates/2100-1028 3-5677232.html
(last visited Nov. 27, 2006).
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% Tina Benitez, Save the game, in PLAYINGS, Aug. 1, 20006, available at
http://www.playthings.com/article/CA6362448.html?stt=001 (last visited Nov. 27, 2006).

7 See Declan McCullagh, Share “True Crime”, do the time, in CNET NEWS.COM, Nov. 12, 2003, avialable
at http://news.com.com/Share+True+Crime,+do+the+time/2100-1026_3-5106684.html?tag=nl (last visited
Nov. 27, 2000).

¥ See 109 Congress REPT. 109-33 House of Representative, available at

http://thomas.loc.gov/cgi-bin/cpquery/T?&report=hr033p1&dbname=109& (last visited Nov. 27, 2006).
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ARSI FISRE L 113 B> £E55 2319A RRZIRNINA 2319B > HithEfk(a)
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s i {5 B P8 U RR s Bl A 2 S R A PR i B B > BOa B A ) > JE
(Dpg —AFELUMFWIGER - BRI > 2 ()38 ANF LU M HIHER] > Rl
BRI o (8 AR G TR AT 52 & SR B 7] DME LR o s (ERE 8 LA
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b1 A ~ TREAFIA ol LA IR i > AEFR 2P IR © AERTAS IRy
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® 17 U.S.C. §102(a): IN GENERAL.—Chapter 113 of title 18, United States Code, is amended by adding
after section 2319A the following new section:
‘§ 2319B. Unauthorized recording of Motion pictures in a Motion picture exhibition facility

‘‘(a) OFFENSE.—Any person who, without the authorization of the copyright owner, knowingly uses or
attempts to use an audiovisual recording device to transmit or make a copy of a motion picture or other
audiovisual work protected under title 17, or any part thereof, from a performance of such work in a motion
picture exhibition facility, shall—
‘(1) be imprisoned for not more than 3 years, fined under
this title, or both; or
““(2) if the offense is a second or subsequent offense, be
imprisoned for no more than 6 years, fined under this title,
or both.
The possession by a person of an audiovisual recording device in a motion picture exhibition facility may be
considered as evidence in any proceeding to determine whether that person committed an offense under this

subsection, but shall not, by itself, be sufficient to support a conviction of that person for such offense.



20 EEEE R R IR T
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WEERHISE R AEAIRIOSASREIRUE © T P LER Bt 1715 ERbebR Faltpz S
Ob o WAFEIRFT A RAEERE R R B > o (Eah > s T ek B h T LI - 88
B R HA b

AEARIRT TRINRE IS > ANERMUE (A AL R 5 O AT A 52 ek el > )
DU I AFEFHATERE L AUFA TRHYRE SR > (EUE A al ERME—HRERR - IR E A
AT 525 S LR e A RS MG AT » TSR T DURT R SRRt B R 52 (EUZE A
HEHRBR A LU BRI S LR IR TR B TR TS -

Hrp B IISG AT E & 5 Fse SR e — ke - Jiis > oIt
fth 7 B AR O A A FRE SR 2 i T - AN SRS R N R AN BB IR R I 1 B
S — R ) o /e R IE T o B T ISR I
WSSCR IR G Fr > WA S 0 R i RS PR SIS P TRl > RAAAES HRe i

10 See REPT. 109-33, available at
http://thomas.loc.gov/cgi-bin/cpquery/T ?&report=hr033p1&dbname=109&.
" Section 2319B(b): FORFEITURE AND DESTRUCTION.—When a person is convicted

of a violation of subsection (a), the court in its judgment of conviction shall, in addition to any penalty
provided, order the forfeiture and destruction or other disposition of all unauthorized work.

12 See REPT. 109-33, available at

http://thomas.loc.gov/cgi-bin/cpquery/T ?&report=hr033p1&dbname=109&.

B3 17U0S8.C. 102 (C): DEFINITION.—Section 101 of title 17, United States Code, is amended by inserting

after the definition of ‘“Motion pictures’’ the following: ‘‘The term ‘‘motion picture exhibition facility’’
means a movie theater, screening room, or other venue that is being used primarily for the exhibition of a
copyrighted motion picture, if such exhibition is open to the public or is made to an assembled group of
viewers outside of a normal circle of a family and its

social acquaintances.”’.
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AR Fr s BRI IR AE LI - WIREAAIIE > GRSk
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PHESZ AT Fr > AR BRI IR N R NBE - AR BT Tk BT 105 > 3l
AN ZEATERI RIS - 005 .2 SR AE AR RS2 = 15 1 e s i H
HUBE R P o B ER2 E BOT R AR A PR T » (RS A H i
s T TR ANEERAL I TR BUE B AR AP - LA B A B AR TR R
AT P IR e AR R 58 -

BEAt > AEALAE 2319B (DHPRUE T B EGE S E RIS T B ~ AR
gHAEA ~ BT R uGeH A ER R H BB ~ BT AEHERER ¢
(DT DU SR G A G BRI B E AT SO EE 2 SRR E 2 (8N > DAGHRA 2
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14 See REPT. 109-33, available at
http://thomas.loc.gov/cgi-bin/cpquery/T ?&report=hr033p1&dbname=109&.
15 Section 2319B(d): IMMUNITY FOR THEATERS.—With reasonable cause, the owner or lessee of a

motion picture exhibition facility where a motion picture or other audiovisual work is being exhibited, the
authorized agent or employee of such owner or lessee, the licensor of the motion picture or other audiovisual
work being exhibited, or the agent or employee of such licensor—

‘(1) may detain, in a reasonable manner and for a reasonable time, any person suspected of a violation of
this section with respect to that motion picture or audiovisual work for

the purpose of questioning or summoning a law enforcement officer; and

“(2) shall not be held liable in any civil or criminal action arising out of a detention under paragraph (1).

16 See REPT. 109-33, available at

http://thomas.loc.gov/cgi-bin/cpquery/T ?&report=hr033p1&dbname=109&.
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7" Section 2319B (e): VICTIM IMPACT STATEMENT.—

‘(1) IN GENERAL.—During the preparation of the presentence report under rule 32(c) of the Federal Rules
of Criminal Procedure, victims of an offense under this section shall be permitted to submit to the probation
officer a victim impact statement that identifies the victim of the offense and

the extent and scope of the injury and loss suffered by the victim, including the estimated economic impact of
the offense on that victim.

““(2) CONTENTS.—A victim impact statement submitted under this subsection shall include—

““(A) producers and sellers of legitimate works affected by conduct involved in the offense;

“‘(B) holders of intellectual property rights in the works described in subparagraph (A); and

“‘(C) the legal representatives of such producers, sellers, and holders.

18 17 U.S.C. 103 (a): PROHIBITED ACTS.—Section 506(a) of title 17, United States Code, is amended to
read as follows:

“(a) CRIMINAL INFRINGEMENT.—

“(1) IN GENERAL.—Any person who willfully infringes a copyright shall be punished as provided under
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section 2319 of title 18, if the infringement was committed—

“(A) for purposes of commercial advantage or private financial gain;

“(B) by the reproduction or distribution, including by electronic means, during any 180—day period, of 1 or
more copies or phonorecords of 1 or more copyrighted works, which have a total retail value of more than
$1,000; or

“(C) by the distribution of a work being prepared for commercial distribution, by making it available on a
computer network accessible to members of the public, if such person knew or should have known that the
work was intended for commercial distribution...

Y 17U0S.C. 140(a): PREREGISTRATION.—Section 408 of title 17, United States Code, is amended by
adding at the end the following:

“(f) PREREGISTRATION OF WORKS BEING PREPARED FOR COMMERCIAL DISTRIBUTION.—
“(1) RULEMAKING.—Not later than 180 days after the date of enactment of this subsection, the Register of
Copyrights shall issue regulations to establish procedures for preregistration of a work that is being prepared
for commercial distribution and has not been published.

“(2) CLASS OF WORKS.—The regulations established under paragraph (1) shall permit preregistration for
any work that is in a class of works that the Register determines has had a history of infringement prior to

authorized commercial distribution...
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20 «(3) APPLICATION FOR REGISTRATION.—Not later than 3 months after the first publication of a
work preregistered under this subsection, the applicant shall submit to the Copyright

Office—

““(A) an application for registration of the work;

*“(B) a deposit; and

*‘(C) the applicable fee.

2! »(4) EFFECT OF UNTIMELY APPLICATION.—An action under this chapter for infringement of a work
preregistered under this subsection, in a case in which the infringement commenced no later than 2 months
after the first publication of the work, shall be dismissed if the items described in paragraph (3) are not
submitted to the Copyright Office in proper form within the earlier of—

“(A) 3 months after the first publication of the work; or

“(B) 1 month after the copyright owner has learned of the infringement.”’.
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http://www.copyright.gov/prereg/help.html#helptext30

2 Cathy Kirkman, Copyright Office enacts preregistration rules, available at
http://www.svmedialaw.com/content-copyright-office-enacts-preregistration-rules.html  (last visited Nov.

27, 2006).

» Cathy Kirkman, Copyright Office enacts preregistration rules, available at
http://www.svmedialaw.com/content-copyright-office-enacts-preregistration-rules.html  (last visited Nov.

27, 2006).
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% Declan McCullagh, Prison terms on tap for 'prerelease’ pirates, in NEWS.COM, Aug. 29, 2005, available
at http://www.news.com/2001-1_3-0.html?tag=prntfr (last visited Nov. 27, 2006).

2" Declan McCullagh, Prison terms on tap for 'prerelease’ pirates, in NEWS.COM, Aug. 29, 2005, available
at http://www.news.com/2001-1_3-0.html?tag=prntfr (last visited Nov. 27, 2006).

2 Tina Benitez, Save the game, in PLAYINGS, Aug. 1, 2006, available at
http://www.playthings.com/article/CA6362448.html?stt=001 (last visited Nov. 27, 2006).



RE EERERER A RERIORE BTt 27

StreamCast Networks HJ#I{ 71 Michael Weiss 58 54N BB AE € — RIS » i
ok R I AP 5 1 SR VRIS 7 S P S IR - DRI R R MR T LA
Wi PEAR T RS S B TS o 38 M T I S T S e [
peer-to-peer $FALRIIMHHL P2P United [{31{ 7% Adam Eisgrau HIJi28 S A1
S LE T R R TR M R EL I - Washington College of Law (% Peter
Jaszi 35 AR ML 05 200 R S — R A R M R = e
University of Colorado 2% Phil Weiser 725 AR 2 14 47 165 S50 VR H A B8
AER -

At > ARAEE ] B SRS - AESS 103 RBUE » 1R AR
HEAR IR P S0 B B MR LG FY B A B BR8Nk T - e R AT -
BERUERIRIC 13245 Sy Peer-to-Peer FUFSEE# 2 38 B H BT /EAds_LGE — (vl T
HOE L T F AN B B RS2 ~ S E(E - Bl Napster FfaRHY
Marilyn Hall Patel {5 BV IE S - HURFSERVA T © L8 RS A TEHI IR
BOETERAL - FE NG I SRR ERE AT TFRIRER - Bz 2 HDBE AR
ZATARTHEG) R RE 35 r] AREERT B A AT TR IR A€ - 10 T DA — (el B /T

2005 £E 9 26 H— A EFR RN FI NSRS FE R IR IR - S5 RARERA L2 — (I
o bR R AR A RRAE R b s B Fr TR HIBIE © Curtis Salisbury J2—%4 19 BRAHR LN
HE - IR RN AR - fifE 2005 4 6 HIF3Z{Ef? Des Peres Cinema - flfERBR PRI 1% - BLH
At AL TR A AR ] (projection booth) ik FERE - 55 4M ] MD Skt sk B Fray i

= B SR 4R 4k - U.S. Department of Justice District of California, First Guilty
Plea to New Federal Law Prohibiting Camcording Films in Movie Theaters, Missouri Theater Employee
First Conviction in "Operation Copycat”, available at

http://www.usdoj.gov/criminal/cybercrime/salisburyPlea.htm (last visited Nov. 27, 2006).

30 Declan McCullagh, Prison terms on tap for 'prerelease’ pirates, in NEWS.COM, Aug. 29, 2005, available
at http://www.news.com/2001-1_3-0.html?tag=prntfr (last visited Nov. 27, 2006).

31 Phil Weise, H.R. 2391: The Intellectual Property Protection Act, available at

http://www.publicknowledge.org/issues/hr2391 (last visited Nov. 27, 2006).
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32 Eric J. Sinrod, Proof of distribution required under recent copyright act, in USA TODAY, available at

http://www.usatoday.com/tech/columnist/ericjsinrod/2005-05-25-copyright-clarification_x.htm;

http://www.svmedialaw.com/Napster%20summary%20judgment%20order.pdf;
http://www.news.com/2001-1_3-0.html?tag=prntfr.com/Napster%20summary%20judgment%20order.pdf
(last visited Nov. 27, 2006).
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3 Intellectual Property Protection and Courts Amendments Act of 2004 (P.L.108-482) signed Dec. 23, 2004.
#* Anti-counterfeiting Amendments Act of 2004.

% Fraudulent Online Identity Sanctions Act.
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° H.R. REP. 108-600, available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_reports&docid=f:hr600.108.pdf (last
visited Nov. 22, 2006).

%79/20/05 Star Trib., 2005 WLNR 14873104,
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* H.R. REP. 108-600, available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_reports&docid=f:hr600.108.pdf (last
visited Nov. 22, 2006).

% (1) being used or otherwise distributed without the authorization of the copyright owner, or

(2) knowingly falsified to indicate a higher number of licensed users or copies than authorized by the
copyright owner unless the certificate or document is used by the copyright owner solely to monitor or track
the copyright owner’s distribution channel. See H.R. REP. 108-600, available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_reports&docid=f:hr600.108.pdf (last
visited Nov. 22, 2006).

“* H.R. REP. 108-600, available at

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_reports&docid=f:hr600.108.pdf (last
visited Nov. 22, 2006).
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4 See H.R. REP. 108-600, available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=108_cong_reports&docid=f:hr600.108.pdf (last
visited Nov. 22, 2006).

> 3/16/06 US Fed. News, 2006 WLNR 44640002.

#5/1/06 Indus. Eng’r 21. 2006 WLNR 8620221

“ 213 F.3d 1247, 2000 CJ C.A.R. 2783, 54 U.S.P.Q.2d 1919

* 3/31/06 mondaq Bus. Briefing. 2006 WLNR 5405633
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%18 USC 2318(c): The circumstances referred to in subsection (a) of this section are—

(1) the offense is committed within the special maritime and territorial jurisdiction of the United States; or
within the special aircraft jurisdiction of the United States (as defined in section 46501 of title 49);

(2) the mail or a facility of interstate or foreign commerce is used or intended to be used in the commission of
the offense;

(3) the counterfeit label or illicit label is affixed to, encloses, or accompanies, or is designed to be affixed to,
enclose, or accompany—

(A) a phonorecord of a copyrighted sound recording or copyrighted musical work;

(B) a copy of a copyrighted computer program;

(C) a copy of a copyrighted motion picture or other audiovisual work;

(D) a copy of a literary work;

(E) a copy of a pictorial, graphic, or sculptural work;

(F) a work of visual art; or

(G) copyrighted documentation or packaging; or

(4) the counterfeited documentation or packaging is copyrighted.



34 EEEEEREAER R R IR ST

2 fRsoEEY
(1) EREE—CRIREGEN ~ ST ~ Bac RoCH AR, -
A FEETFRE N AR RS IE R RE DAL /R - 6 HL
B. REFEAEREAICATIN
() REEERE U E SRR & P00 — (Ao Ba
A+ 5
(b) LEIF T B ERCEE R > LUREEH & T ERENHE L 12

4 18USC2318 (b): (A) in paragraph (2), by striking ““and" after the semicolon;

(B) in paragraph (3)--

(i) by striking ““and “audiovisual work' have" and inserting the following: audiovisual

work’, “literary work', “pictorial, graphic, or sculptural work', “sound recording', “work of

visual art', and “copyright owner' have"; and

(ii) by striking the period at the end and inserting a semicolon; and

(C) by adding at the end the following:

(4) the term "illicit label' means a genuine certificate, licensing document, registration card, or similar
labeling component--

(A) that is used by the copyright owner to verify that a phonorecord, a copy of a computer program, a copy of
a motion picture or other audiovisual work, a copy of a literary work, a copy of a pictorial, graphic, or
sculptural work, a work of visual art, or documentation or packaging is not counterfeit or infringing of any
copyright; and

(B) that is, without the authorization of the copyright owner--

(i) distributed or intended for distribution not in connection with the copy, phonorecord, or work of visual art
to which such labeling component was intended to be affixed by the respective copyright owner; or

(ii) in connection with a genuine certificate or licensing document, knowingly falsified in order to designate a
higher number of licensed users or copies than authorized by the copyright owner, unless that certificate or
document is used by the copyright owner solely for the purpose of monitoring or tracking the copyright
owner's distribution channel and not for the purpose of verifying that a copy or phonorecord is noninfringing;
(5) the term “documentation or packaging' means documentation or packaging, in physical form, for a
phonorecord, copy of a computer program, copy of a motion picture or other audiovisual work, copy of a
literary work, copy of a pictorial, graphic, or sculptural work, or work of visual art; and

(6) the term “counterfeit documentation or packaging' means documentation or packaging that appears to be

genuine, but is not."
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# 18USC2318 (f): Civil Remedies.--

(1) In general.--Any copyright owner who is injured, or is threatened with injury, by a violation of subsection
(a) may bring a civil action in an appropriate United States district court.

(2) Discretion of court.--In any action brought under paragraph (1), the court--

(A) may grant 1 or more temporary or permanent injunctions on such terms as the court determines to be
reasonable to prevent or restrain a violation of subsection (a);

(B) at any time while the action is pending, may order the impounding, on such terms as the court determines
to be reasonable, of any article that is in the custody or control of the alleged violator and that the court has
reasonable cause to believe was involved in a violation of subsection (a); and

(C) may award to the injured party--

(i) reasonable attorney fees and costs; and

(i1)(I) actual damages and any additional profits of the violator, as provided in paragraph (3); or

(IT) statutory damages, as provided in paragraph (4).

(3) Actual damages and profits.--

(A) In general.--The injured party is entitled to recover—

(i) the actual damages suffered by the injured party as a result of a violation of subsection (a), as provided in
subparagraph (B) of this paragraph; and

(ii) any profits of the violator that are attributable to a violation of subsection (a) and are not taken into
account in computing the actual damages.

(B) Calculation of damages.--The court shall calculate actual damages by multiplying--

(i) the value of the phonorecords, copies, or works of visual art which are, or are intended to be, affixed with,
enclosed in, or accompanied by any counterfeit labels, illicit labels, or counterfeit documentation or
packaging, by

(i1) the number of phonorecords, copies, or works of visual art which are, or are intended to be, affixed with,
enclosed in, or accompanied by any counterfeit labels, illicit labels, or counterfeit documentation or
packaging.

(C) Definition.--For purposes of this paragraph, the “value' of a phonorecord, copy, or work of visual art is--
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(i) in the case of a copyrighted sound recording or copyrighted musical work, the retail value of an authorized
phonorecord of that sound recording or musical work;

(ii) in the case of a copyrighted computer program, the retail value of an authorized copy of that computer
program;

(iii) in the case of a copyrighted motion picture or other audiovisual work, the retail value of an authorized
copy of that motion picture or audiovisual work;

(iv) in the case of a copyrighted literary work, the retail value of an authorized copy of that literary work;

(v) in the case of a pictorial, graphic, or sculptural work, the retail value of an authorized copy of that work;
and

(vi) in the case of a work of visual art, the retail value of that work.

(4) Statutory damages.--The injured party may elect, at any time before final judgment is rendered, to recover,
instead of actual damages and profits, an award of statutory damages for each violation of subsection (a) in a
sum of not less than $2,500 or more than $25,000, as the court considers appropriate.

(5) Subsequent violation.--The court may increase an award of damages under this subsection by 3 times the
amount that would otherwise be awarded, as the court considers appropriate, if the court finds that a person
has subsequently violated subsection (a) within 3 years after a final judgment was entered against that person
for a violation of that subsection.

(6) Limitation on actions.--A civil action may not be commenced under section unless it is commenced

within 3 years after the date on which the claimant discovers the violation of subsection (a).
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¥ SIIA Commands Passage of “Intellectual Property Protection and Courts Amendments Act of 2004 (HR
3632) WASHINGTON, DC, 9/21/2004, available at
http://www.siia.net/press/releases/SIIA_HR3632 release_final103.pdf (last visited Nov. 22, 2006).

“The fraudulent online identity sanctions in the bill are significant steps to promoting confidence on the
internet,” said Mark Bohannon, SIIA’s General Counsel & SVP Public Policy. “Software and information
publishers are seriously hurt when pirates traffic in illicit packaging, labels and other documentation in order
to defraud consumers into thinking that what they are purchasing is legit, ” said Keith Kupferschmid, SIIA’s
Vice President of Intellectual Property Policy and Enforcement. “H.R. 3632 fills an important gap in the law
to enable copyright owners to combat these unscrupulous practices.”

% Politech: [Politech] Microsoft Applauds Bush’s signing of Anti-Counterfeiting Bill into Law

1 Microsoft PressPass-Information for Journalists 6/15/2005
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“ Previously, legal action was taken against those selling or possessing counterfeit COA labels. The law
created specific criminal and civil penalities for the distribution of genuine COA labels without the software
the COA labels were intended to authenticate.”

32 The Metropolitan Corporaqte Counsel P.29 - New Copyright Legislation In The Works, June 2004
“However, current statutory provisions is not broad enough to cover a situation in which the seller of pirated
works somehow acquires genuine certificates of authenticity and packages them with unauthoriazed copies.”
> SK102 ALI-ABA li

% Marcia S. Smith, John D. Moteff, Lennard G. Kruger,Glenn J. McLoughlin, Jeffrey W. Seifert,and
Patricia Moloney Figliola, Internet: An Overview of Key Technology Policy Issues Affecting its Use and
Growth, Congressional Research Service 2, available at

http://fpc.state.gov/documents/organization/43369.pdf (last visited Nov. 26, 2006).

3 15USCA1117(e): In the case of a violation referred to in this section, it shall be a rebuttable resumption
that the violation is willful for purposes of determining relief if the violator, or a person acting in concert
with the violator, knowingly provided or knowingly caused to be provided materially false contact
information to a domain name registrar, domain name registry, or other domain name registration authority in
registering, maintaining, or renewing a domain name used in connection with the violation. Nothing in this

subsection limits what may be considered a willful violation under this section.
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% 18USC3559 (g)(1): If a defendant who is convicted of a felony offense (other than offense of which an
element is the false registration of a domain name) knowingly falsely registered a domain name and
knowingly used that domain name in the course of that offense, the maximum imprisonment otherwise
provided by law for that offense shall be doubled or increased by 7 years, whichever is less.

7 18USC3559 (2)(2): (A) the term "falsely registers” means registers in a manner that prevents the effective
identification of or contact with the person who registers; and

(B) the term "domain name" has the meaning given that term is section 45 of the Act entitled "An Act to
provide for the registration and protection of trademarks used in commerce, to carry out the provisions of
certain international conventions, and for other purposes" approved July 5, 1946 (commonly referred to as
the "Trademark Act of 1946").

% Kk Section 204 (b): UNITED STATES SENTENCING COMMISSION.—

(1) DIRECTIVE.—Pursuant to its authority under section 994(p) of title 28, United States Code, and in

accordance with this section, the United States Sentencing Commission shall review and amend the
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sentencing guidelines and policy statements to ensure that the applicable guideline range for a defendant
convicted of any felony offense carried out online that may be facilitated through the use of a domain name
registered with materially false contact information is sufficiently stringent to deter commission of such acts.
(2) REQUIREMENTS.—In carrying out this subsection, the Sentencing Commission shall provide
sentencing enhancements for anyone convicted of any felony offense furthered through knowingly providing
or knowingly causing to be provided materially false contact information to a domain name registrar, domain
name registry, or other domain name registration authority in registering, maintaining, or renewing a domain
name used in connection with the violation.

% K3 Section 205: (a) FREE SPEECH AND PRESS.—Nothing in this title shall enlarge or diminish any
rights of free speech or of the press for activities related to the registration or use of domain names.

(b) DISCRETION OF COURTS IN DETERMINING RELIEF.—Nothing in this title shall restrict the
discretion of a court in determining damages or other relief to be assessed against a person found liable for
the infringement of intellectual property rights.

% STIA Commends Passage of “Intellectual Property Protection and Courts Amendments Act of 2004 (HR
3632)”, available at http://www.siia.net/press/releases/SIIA_HR3632 release_final103.pdf (last visited Nov.
22, 2006).
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®1 The Metropolitan Corporate Counsel P.29 - New Copyright Legislation In The Works, June 2004
“Although the intent of the proposed legislation is laudable, the bill does pose some cause for concern. While
law enforcement officials may have a need for accurate contact information for domain name registrants,
critics have rightfully expressed concerns about the potential chilling effects of the legislation.”
'S.2237.

% Library of Congress, ALL CONGRESSIONAL ACTIONS - S. 2237

% Sec. 506a. Civil penalties for violations of section 506

(a) IN GENERAL- The Attorney General may commence a civil action in the appropriate United States
district court against any person who engages in conduct constituting an offense under section 506. Upon
proof of such conduct by a preponderance of the evidence, such person shall be subject to a civil penalty
under section 504 which shall be in an amount equal to the amount which would be awarded under section
3663(a)(1)(B) of title 18 and restitution to the copyright owner aggrieved by the conduct.

(b) OTHER REMEDIES-
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(1) IN GENERAL- Imposition of a civil penalty under this section does not preclude any other criminal or
civil statutory, injunctive, common law or administrative remedy, which is available by law to the United
States or any other person;

(2) OFFSET- Any restitution received by a copyright owner as a result of a civil action brought under this
section shall be offset against any award of damages in a subsequent copyright infringement civil action by
that copyright owner for the conduct that gave rise to the civil action brought under this section.'.
17USCA506:(a) Criminal infringement.--

(1) In general.--Any person who willfully infringes a copyright shall be punished as provided under section
2319 of title 18, if the infringement was committed--

(A) for purposes of commercial advantage or private financial gain;

(B) by the reproduction or distribution, including by electronic means, during any 180-day period, of 1 or
more copies or phonorecords of 1 or more copyrighted works, which have a total retail value of more than
$1,000; or

(C) by the distribution of a work being prepared for commercial distribution, by making it available on a
computer network accessible to members of the public, if such person knew or should have known that the

work was intended for commercial distribution.
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% SEC. 3. AUTHORIZATION OF FUNDING FOR TRAINING AND PILOT PROGRAM.

(a) TRAINING AND PILOT PROGRAM- Not later than 180 days after enactment of this Act, the Attorney
General shall develop a program to ensure effective implementation and use of the authority for civil
enforcement of the copyright laws by--

(1) establishing training programs, including practical training and written materials, for qualified personnel
from the Department of Justice and United States Attorneys Offices to educate and inform such personnel
about--

(A) resource information on intellectual property and the legal framework established both to protect and
encourage creative works as well as legitimate uses of information and rights under the first amendment of
the United States Constitution;

(B) the technological challenges to protecting digital copyrighted works from online piracys;

(C) guidance on and support for bringing copyright enforcement actions against persons engaging in
infringing conduct, including model charging documents and related litigation materials;

(D) strategic issues in copyright enforcement actions, including whether to proceed in a criminal or a civil
action;

(E) how to employ and leverage the expertise of technical experts in computer forensics;

(F) the collection and preservation of electronic data in a forensically sound manner for use in court
proceedings;

(G) the role of the victim copyright owner in providing relevant information for enforcement actions and in

the computation of damages; and
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(H) the appropriate use of injunctions, impoundment, forfeiture, and related authorities in copyright law;
(2) designating personnel from at least 4 United States Attorneys Offices to participate in a pilot program
designed to implement the civil enforcement authority of the Attorney General under section 506a of title 17,
United States Code, as added by this Act; and

(3) reporting to Congress annually on--

(A) the use of the civil enforcement authority of the Attorney General under section 506a of title 17, United
States Code, as added by this Act; and

(B) the progress made in implementing the training and pilot programs described under paragraphs (1) and (2)
of this subsection.

(b) ANNUAL REPORT- The report under subsection (a)(3) may be included in the annual performance
report of the Department of Justice and shall include--

(1) with respect to civil actions filed under section 506a of title 17, United States Code, as added by this
Act--

(A) the number of investigative matters received by the Department of Justice and United States Attorneys
Offices;

(B) the number of defendants involved in those matters;

(C) the number of civil actions filed and the number of defendants involved;

(D) the number of civil actions resolved or terminated;

(E) the number of defendants involved in those civil actions;

(F) the disposition of those civil actions, including whether the civil actions were settled, dismissed, or
resolved after a trial;

(G) the dollar value of any civil penalty imposed and the amount remitted to any copyright owner; and

(H) other information that the Attorney General may consider relevant to inform Congress on the effective
use of the civil enforcement authority;

(2) a description of the training program and the number of personnel who participated in the program; and
(3) the locations of the United States Attorneys Offices designated to participate in the pilot program.

(c) AUTHORIZATION OF APPROPRIATIONS- There are authorized to be appropriated $2,000,000 for

fiscal year 2005 to carry out this section.
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% Bill Number H.R.4077 for the 108" Congress, http://thomas.loc.gov/cgi-bin/query/z?c108:H.R.4077: (last

visited Sep. 7, 2006).
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ARELZEHA 2004 42 3 H 31 HEgHR A bt FliER B9 (the House Committee on

% SEC.102. FINDINGS. on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108ClYj1M (last visited Sep. 7, 2006).
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AEEZEHE FER B 24 (the Associate Attorney General of the United States )

% HR 4077 RDS, available at http://thomas.loc.gov/cgi-bin/query/C2c108:./temp/~c108CIYjIM (last visited
Sep. 7, 2006).

% HR 4077, Major Actions, http:/thomas.loc.gov/cgi-bin/bdquery/z?d108:HR04077:@ @ @R.

" SEC. 103. Voluntary Program of Department of Justice on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108ClYj1M (last visited Sep. 7, 2006).

"' Sec. 105. Education Program on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108C1Yj1M (last visited Sep. 7, 2006).
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> SEC. 108. Criminal Penalties for Unauthorized Recording of Motion Pictures in a Motion Picture
Exhibition Facility. on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108ClYj1M (last visited Sep. 7, 2006).

s, 167, 109th Congress of the United States of America at the 1% Session, available at
http://thomas.loc.gov/cgi-bin/query/C?c109:./temp/~c109iG1bYc (last visited Sep. 7, 2006).
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> SEC.109. Sense of the Congress on Need to take Steps to Prevent Illegal Activity on Peer-To-Peer
Services. on HR 4077 RDS, available at http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108ClYj 1M
(last visited Sep. 7, 2006).
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® SEC. 110. Enhancement of Criminal Copyright Infringement. on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108C1Yj1M (last visited Sep. 7, 2006).
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8. 167, 109th Congress of the United States of America at the 1% Session, available at
http://thomas.loc.gov/cgi-bin/query/C?c109:./temp/~c109iG1bYc (last visited Sep. 7, 2006).
78 Public Law No: 109-009.

" SEC. 107. Authorized Appropriations. on HR 4077 RDS, available at
http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108C1Yj1M (last visited Sep. 7, 2006).
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% SEC. 104. Designation and Training of Agents in Computer Hacking and Intellectual Property Unit. on
HR 4077 RDS, available at http://thomas.loc.gov/cgi-bin/query/C?c108:./temp/~c108CIYj1M (last visited
Sep. 7, 2006).

81 3-8 7 E]#% £ Motion Picture Association of America (MPAA) LK Recording Industry Association
of America (RTAA).

%2 Anti-Piracy Legislation, available at
http://www.ala.org/ala/washoff/Woissues/copyrightb/antipiracylegislation/antipiracy.htm (last visited Nov.
12, 2006).
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8 CCIA Send Letter to Hastert and Pelosi Discuss HR 4077 Piracy Deterrence and Education Act of 2004,
available at
http://www.ccianet.org/modules/php?op=modload&nam=News&file=article&sid=569&mode=thread &order
=0&thold=0 (last visited Nov. 12, 2006).
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% Jason Allen Cody, Congressional Attack on Axis of Internet Evil: Pop-Up Ad Spies & P2P Pirates,
available at http://practice.findlaw.com/scripts/printer_friendly.pl?page=/tooltalk-1004.html (last visited Nov.
12, 2006).
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! See e.g. Jerry Brito & Bridget Dooling, An Orphan Works Affirmative Defense to Copyrights Infringement
Actions, 12 MICH. TELECOMM. TECH. L. REV. 75, 76 (2005).
* See US Copyrights Office, Reports on Orphan Works 15 (2006).
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LAF 2 filt. -

II1.2.1 2005 P 5EEERFE(Preservation of Orphan Works Act of
2005)

2005 4 4 1 27 H > SEBIREHAT A7 (A ST B g, " SRR

P RAABLETE S 48 K E R 0 55227 Jonathan Band, The Google Print Library Project: A Copyright
Analysis, available at

http://www.policybandwidth.com/doc/googleprint.pdf#fsearch="Google %20Print%20Library' (last visited Sep.

26, 2006 ) - See also Emily Anne Proskine, Note, Google's Technicolor Dreamcoat: A Copyright Analysis of
the Google Book Search Library Project, 21 BERKELEY TECH. L.J. 213 (2006).
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#E1% | (Family Entertainment and Copyright Act of 2005, FECA)* » ik — H i EL
Beflgkss Fro AT R Y IRALIRTT S - DURIGITAHRE 5 53— 5 R i e i R e =0
112 FF¥)(pre-release works) Z1TRs » ML B » JLEL AR GE SRS i B O]
% o AN > RAEMAE SRR Fr O BGARNA o REE IR LR 29 5RERN]
5 1F %551 | (Artists’ Rights and Theft Prevention Act of 2005) ~ " FZpEFE 277 | (Family
Movie Act of 2005) ~ " BIZFEF(F£1F | (National Movie Preservation Act of 2005) >

Je VARGEVERR 74 ) (Preservation of Orphan Works AcO)SFFiAR#K - o » 7
B R IE BT - NG E HFmTR R R lros H R 7 KB I
Z& | (Preservation and Restoration of Orphan Works for Use in Scholarship and Education

Act of 2005, PRO-USE Act) °

{EBEZ AT » REEIEE S 108 FH - " 2004 R BEMREGEEZE{FRELZE ) (Family
Entertainment and Copyright Act of 2004 #5521 » 72004 AFAI G FFRAE L |
IRE A MR RIS et - 55 109 Gl > AvkZH LK -
IS o R IERATIE -

Horpoo BHRY TANREAEORAAE ) RS ENME IR FREEEE 108 655 1 BB
SE o S AR S R ORI HE A L RE IR e 7% 20 4F R RS S
(commercially exploited)B/5 LA B E RS HUS-(available at a reasonable),” 5 5 i dE %
F o PLIMESEL o SAERERES 108 RMLE BAER BB 81 (open to public). [
B (libraries) i fisf ZE M (archives) B H A7 J A2 e #EI A - 15 Ry JEE PRl i] epg 5

F]F H i (without any purpose of direct or indirect commercial advantage) - i Hl

* P.L. 109-9 (2005).
3°S.3012 (2004).

® H.R. 5136 (2004).

7 Section 402, P.L. 109-9.
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(reproduction) = % 4fi (distribution) /Y o JEIEHLEH 1998 4F DMCA {&7EE » 5
S TR AR ) (digital library), 2 S > A FTEIE -

AT » FESER i SRRSTERT. LIS - RS ~ Y SRR -
AT 2 TS (BRI AR B2 4+ HESUODRAT IR RO
WSt b SRR © U (PULEAATSLE" - I SR

L b3 fR¥ TORFEITH(F ) (unpublished worl)FTESRUE - HIRAIFRUILTEE -
i BE AR ZE A ELT R PR A7 (preservation) ~ 7 (security) ol (it H At ] 7 8 Sl 2
HERERITIE. F > IR =0) 5 H R (R AR s e 6 e -

2. By c X fRE T TH{E ) (published work)FTSALE > HERMIFRILIE - [l
BESEASITS B  DAAZ A ~ B ~ SEOR BGIERE & B > ol B R AT L AR
IR > HEE R O S E 55 e SR LG PR IS RZ 2 B & - [l A
VS GRS NP EE A

¥ 17 U.S.C. §$108 (a).

P FERBRERGE - (MO EEEEE R BE) - CREMER) - 611 H 26 LIF (93
F1LA) -

17 U.S.C. §108 (i).

""17 U.S.C. §108 (b): The rights of reproduction and distribution under this section apply to three copies or
phonorecords of an duplicated solely for purposes of preservation and security or for deposit for research use
in another library or archives of the type described by clause (2) of subsection (a), if—

(1) the copy or phonorecord reproduced is currently in the collections of the library or archives; and

(2) any such copy or phonorecord that is reproduced in digital format is not otherwise distributed in that
format and is not made available to the public in that format outside the premises of the library or archives.

2 17 U.S.C. §108 (c): The right of reproduction under this section applies to three copies or phonorecords of
a published work duplicated solely for the purpose of replacement of a copy or phonorecord that is damaged,
deteriorating, lost, or stolen, or if the existing format in which the work is stored has become obsolete, if—

(1) the library or archives has, after a reasonable effort, determined that an unused replacement cannot be
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Pl 51 AR EEE (Bl S R o R e IR R L
TEA PSRRI 1 AEARRERZAT > (RS ATE — SR BIS S R Iy -
] 5 B AR S A R I AR

BERARE R R - WIRBIIMEIZHEYT—IE > RIS 108 {555 h I HUE » 3%
TEWEELL © O & AF > IRHE PRI etk 20 4R - MASH IR Aa
reasonable investigation) » [ {5 BEFEEME FHIIGEHE - BTG P DA SRE ~ Hidfi ~ JRoRsd
i {aniS (DR LY/ '6 -SSR

L ZETE RS RS

.
IU

i VR A BB R A

3 R RS R (S E R SR 1 Tk~ S & — %
%013

obtained at a fair price; and

(2) any such copy or phonorecord that is reproduced in digital format is not made available to the public in
that format outside the premises of the library or archives in lawful possession of such copy.

For purposes of this subsection, a format shall be considered obsolete if the machine or device necessary to
render perceptible a work stored in that format is no longer manufactured or is no longer reasonably available
in the commercial marketplace.

17 U.S.C. §108 (h): (1) For purposes of this section, during the last 20 years of any term of copyright of a
published work, a library or archives, including a nonprofit educational institution that functions as such,
may reproduce, distribute, display, or perform in facsimile or digital form a copy or phonorecord of such
work, or portions thereof, for purposes of preservation, scholarship, or research, if such library or archives
has first determined, on the basis of a reasonable investigation, that none of the conditions set forth in
subparagraphs (A), (B), and (C) of paragraph (2) apply.

(2) No reproduction, distribution, display, or performance is authorized under this subsection if—
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WL - RIS R Z 1% > BRIEES i AT FRE RS s Ermihe&E » IR E
RECRREIIIT A% 20 4R - 2R Bl B pld e g T ARG ) % > RIS HlE
HAE ~ R E S R IR A HT B -

.22 ZHEFEEFIAEFIEWHZ#HK S US Copyrights Office’s
Reports on Orphan Works)

(—) FELE (Notice of Inquiry)

MG - RIS KBS AR > Horf i RSS2 R Wil 2005
H 1 H 5 HRBEZ A Orrin Hatch J Patrick Leahy RIERE(FAE R L ILREEAET T
e > PR % © #8535 Lamar Smith k2 Howard Berman ZE£4H[H.Z B »
A STRFEFRERE S AR TS - IRIL » FERERRRIA 2005 41 1 H 27 HFAT
F /A i (Federal Register) LIk " #i#/A 75 (Notice of Inquiry)™ » SEAL G (ki
B TR - HETRI R S AT

1. BIfE A HAREE FH AT kg < [H @ (problems  faced by the subsequent

creators and users) -

(A) the work is subject to normal commercial exploitation;

(B) a copy or phonorecord of the work can be obtained at a reasonable price; or

(C) the copyright owner or its agent provides notice pursuant to regulations promulgated by the Register of
Copyrights that either of the conditions set forth in subparagraphs (A) and (B) applies.

(3) The exemption provided in this subsection does not apply to any subsequent uses by users other than such
library or archives.

' See US Copyrights Office, Reports on Orphan Works 1 (2006).

5 http://www.copyright.gov/fedreg/2005/70fr3739.pdf (last visited Sep. 20, 2006).
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?”ﬁ?
i

o LRI EIEAE 2 2 {FF (pre-existing works) 5§52 o il 35
(clearances)i » I A B ECA 5 A FTSmi RES ey 2

o  (TEAINE NS I Er I EATLIREE » B A b 2 5 2
AU ] ?

o IUEHEN A HLBINEE SRR ?

o LR I IR ?

o EIMERI NSNS » Bl A Er ARG AR 2

P60 {'F HE40{r] 55 (identification and designation) :

o IS EIFIEANTES ?

o ENMERIIRLENEZIBI S FIE ?

o  INEUEAE T — R I FIHRAT ? BIANGEARER] A TG LA ok
Rarell i & 1 SRR GEI B 2R84 > BeE B AT
FIEN AL EAE B R -

o LA EPUBIRAME b A 2

A (age) -

o (EFIETHIE(EE S BIGIEIERS S DI 1E Z AR AT

SR FIRIDAE - 6138 R 2

o i HIRZHIMIMERZ AL ?

HYfiki(publication)
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o BN EEIAIREE AN
o Ik RESHIRZ EEIIMGRE SN E 2 FORAI S /R
IR ARFEH A < BREAE 2

5. FrEETERGE N L S F R LIRSS ] 2

6. NG ATEARTALRE > HEIHA BRI 2 B (RIS A 2 JEAT AT
W] ?

LR BRI R 2005 45 H 9 HAIE - IREEERERAGT - HARETIE] 867 (15
TR A o fs 721 ) RS L (initial comments) Kz 146 {4+ [a] 7 3 5 (reply
comments)'® » FEURFHEFEIE - 1 - [E5 8 BoAR 2SR - T8 - F 94 iiR
F o B FRE R SO e~ TR E] ~ REFE B [FIHS (rights administration
organizations) ~ SR A ~ Tl S5~ FECAD - WOTB R FER AR~ kB SE
H o~ M A AT o BESRARARIAE 7~ 8 HISERI =R R o IR
HERGERF UL ~ e R IR - 20 - EREIGE ~ (FE -~ 1B A MR =
B ~ TP EE ~ B SR BRI 5 R 5K~ WE A |~ REAE B (] 65 (rights
administration organizations) ~ S2fi B ~ JlE B 5 ~ HESCAT ~ MILE A - Wi

M~ RS R o S BRI IRAA A IR R - AR - DARgE

" SEME RN BT MR AEUE - #8455 ¢ http:/www.copyright.gov/orphan/ £33 b, FHAC A
GBI T B 5 143 EIE5 151 F - available ar
http://www.tipo.gov.tw/copyright/copyright_book/ifF FE w5 /25 ERESA FE SE TG A 2 W52 pdf (last
visited Sep. 20, 2006) °

7" See US Copyrights Office, Reports on Orphan Works 17-8 (2006).
'8 See US Copyrights Office, Reports on Orphan Works 17-8 (2006).
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H TR e s s PR WEGE Y EE R R E R - Bk el b
FrE R - FERERRRY 2006 4F 1 FIE2HT T A/ 9E#S  (Report on Orphan
Works) - 20

(Z) wWHEHRE

AT E I N o 4RI - 25T 55 (Executive Summary) ~ 55 25 &
ait S5 5t ) (Introduction and Background) ~ 28 =75 fIl G/ EE B52%£ | (Description of
Orphan Works Situations) ~ ZEPUEE " iE{Ht15 5 | (Legal Background) ~ 557155 | il /5
ZL2g#% | (Description of Proposed Solutions) ~ Z575F T #ifif f2 i ; (Conclusions and

Recommendations) o H:rft > 55 —8% K B B o IR B 50 R BGl A5 25 19 %

RS RIEAN TG » DU R IR e — B 222 N L

IR S (e

e o = SRR ST P AR T B RIS R B L i - DARAS
2B AR B © 2RI - ASER R AR - BRI &
TERE . R 7 LA T 0R R UE - B NS - B RS i Z
ST ARRL 40% LT > RERWIEEIGAEAE R BIEE - B A
EhL (10%) AR B IRASEBANGIEE - ML - AE55 el Elih > 5
5096 Z LuB > I 8 Z S NG - M HLAERT 25 FR A5 1o B e
Rorpo B 2R RIS o BIAT - AE 25 B2 e 177 & (College Art

Association) AT £ &L S IR L oh & & ELURR Tl 2 oL B 2R 1 20 Bl i e

Y PEMNEHER S S 0 5522 R US Copyrights Office, Reports on Orphan Works Appendix D -
% See US Copyrights Office, Reports on Orphan Works 1-2 (2006).
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R SR > SRR s B R -

(1) = KEF] N & K % FT £ (Obstacles to Identifying and Locating

Copyright Owners) :

B2 BRI R LTI S B P e
IR PR > BT = 2

A JECE R OR B BE RN B A2 98 B8 1 2 B (inadequate

information on the work itself) ;

B.  FEAFHERHEIOEAE AAS GO - (HEAF A DI 5w &
sH(inadequate information about copyright ownership because of a
change of ownership or a change in the circumstances of the
owner) ;

C. WIAEZHIEHEANZNKIF ZA E (limitations of existing copyright
ownership information sources) ;

D. = hE R N & S 2 N # 1: (difficulties researching copyright

information)

(2)  BEF AFTEERIZ (I H it (Proposed Uses)

I o PSRRI AL 35 52 - i ges e s AR - >

2! See US Copyrights Office, Reports on Orphan Works 21-2 (2006).
2 See US Copyrights Office, Reports on Orphan Works 23-4 (2006).
» See US Copyrights Office, Reports on Orphan Works 41-68 (2006).
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A, fird&{E(derivative work) © BI85 F AR DUEE B IEARE -
R EXEINEDNS

B. REEAFER RS o DU SRR SRR S (0 1 (large-scale
access uses)

C. R EMERTR.Z B

D.  FLAfiH(private uses)

2. SR

(1) PEY R Z (historical factors)

ft e s VU A PRI B S 5t - o Sl
G E R A= Y 2 Bl K (historical factors) » $5HH @ 1976 f-EAE
HEERMELE » EAREREE - RrllE 1976 FFEE A FHEERUESER Al
TERRE TS ) o B ERE AR S EIR RIS 2 REORTE i fiZe
AGEERE (ORI ) o BEERER ALY 1909 A FRE
R A EREGRE > H 1976 SE B ERESIER 2 EHEGRE
RERTZE SOAECH AT R 5 70452 » [ BT 250 ((renewal registration)
HlRE (BIHE 80 28 AP I - B r G A 1 2 ERE ST
TP ZAERECRIRE ) IR RE IE « LSRR RS - B
R B RIS S ERE SR T 2 B 1 > Rl e

W/ | (Berne Convention)™

#1998 4FEEAFREIARTIAESR 142 (Sonny Bono Copyright Term Extension Act ) - /FREAHEHAMATE 20
E o
» JRE[ Berne Convention for the Protection of Literary and Artist Works > Z5[] A 1988 4R I AGZ
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(2)

(3)

FARAKTIER TR —HaRUE + T (ZARNHIRE L ) SRR R =
HEITHEALFEIE B AR .. ) (“The enjoyment and the exercise of
these rights shall not be subject to any formality...”) » FERIFTEEE{FRE
Z " HEEREIFA | (the principle of automatic protection) » ¢ " AIfEER
RETFR ) o EIEEERE AT AR TR U E - H5E
B BV B2 B (ERELR 2 Bt SJERTSE SR Bt P - HoAthle
SENKIREAI TRIPS ~ WCT 2 WPPT JRIEAE (18 B 2 R ORI
TR BSEEIIRRY 1976 B IE A ERELRSER T EIE
R o BRI SEBIN G & AT H el E A 4= A

KRIEEERER AN < B

78 e o5 A A R IR T T R R B S & (S - A 22
A o HARH  MEAR S M ERE R BN A E A A T S 3R ]
RUE - ABALEE IR 5T AT B T & R 1S
12 > HRA IS PSS b 2 BUE » REAT © 5 (ERETLER 108 {6
A5 hIE > 55 115 5 b 3E ~ 55 504 555 ¢ TS 2 K50 203 {5k ~ 2 304 5%

5 ¢ AR d HERUE -

ol i

LB > WS 2Rk A0 bl i AT B o B S R et > e
FIFERTIZ BN ~ WTO ;2 TRIPS ~ WIPO ;2 WCT 2 WPPT 255

W
I

REWTIE - F(ERELRR » 2005 4F - 28 6 i - ok RS AR - H 33



fies

(5
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?”ﬁ?
i

PRI o P ] 0 A S SR 8 S VR AT B KPR PRt
Stz 3 U EAERR A BB S B FLR S5 A T RS S e o T P2 A
5 I SR L VLR > R I DS B AT BB
RUELEAN A R R N > CHERE - A SRR IR IE A5
DIPAE S B EEAERERI PO BRI ERT & T PR
FE ((three-step test)” 5 C. REFIZ RERICTS HERT B R A e g A
BIRLE - PRERATT

A, FEREZ PRIEAGIER TIPS

QMG - fFIEZAFT ~ TRIPS » WCT fe WPPT SRR 2ES 125 B
TR T VPR ORI DR I SN sl Vs > —
RIS - FRFFEAIEE (EA S MR BRI e Tk - o AP
Rk Hi(registration) ~ $2 223 {F(deposit of copies) ~ i@AI(notice) * [fi]
ORI 0B S S 2 S VR TR -

IENE: ARES NS NN R R CIE R (SO VA=Y E SHIEN
B E G IRER] AT B TRERTIE UL > BIAN - A E A BRAY
BT TSR OAE T - DL R B I & PRIy - BB AR
NG EIRFARE AR S - g E A RS EE R SR - H

7 OATRE T SRSELEAAE | CRIER TABAKT ) BRI | MBI - A 1 R
fill(certain special cases) 5 2. ANFEELTE {5 F 3% /Eflif2€(does not conflict with a normal exploitation of the
work) ; 3. NEEMEE & 1B 5 Fistg R A& 2 122 (does not unreasonably prejudice the legitimate
interests of the author) °

% See US Copyrights Office, Reports on Orphan Works, 68.

» See US Copyrights Office, Reports on Orphan Works, 60.
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TERNE AN LB 2 nE sk (public domain) ;5 =& {F A ARAKHL E 38
G HEERNYE AN SRS 5 DL ST i ST - TiFEHE
FiTfCiT e

AR ERER DI B IR B FERT S T =D BRGE A AFHE | (three-step

test) :

b I E M B R4, o BB R B A ERE B AR S SR 2
G VR o H o DUAR AR ERNUE 2 " =BG AR
#E | (three-step tes) iz Fs 4 » AR LIRS —HIRUE © | &G
RFFEZBINET T ILE AT ESEE Y ZATR - (HLGLE B TR
FERFRZIER A HAREEEE R ENEdE N SRR EF R
IR o Lt R B EREECAEERER LB NEE - 1 BT
B TEFEZBIEIE | (certain special casese) » i [l 2. %4 FHILT
5 5 3 K% F 2 TF %5 F1 FH (does not conflict with a normal
exploitation of the work) » % 3. X EHBUY TR MG EEAE LT H]
3G AN & B R (does not unreasonalbly prejudice the legitimate
interests of the author)  HESR[E = 2B AR 5 2R R A s
FHAEEF B BRI pEs o (EIRES TRIPS (2 - ERfi AT RN
RE TR (limitations) k2 T 14}, (exceptions),Z I HEE T T =
SRR TE | o HAEEN] WCT ~ WPPT 5l R IEIR.S -

IBL > LR ARG ERERY T IR ) & T OMEIE ) ML

0 See TRIPS article 13 (“Members shall confine limitations or exceptions to exclusive rights to certain

special cases which do not conflict with a normal exploitation of the work and do not reasonably prejudice

the legitimate interests of the right holder.”).
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(5

“FEFIA 69

TEREC T IR BT ok ) G - BVZERFS T AP BRERAATE
IGRFRS . - I  JETEIESUE T ANGEAE ) FTRIIE R CREA 2
WiERI BREZBIEIE ) - JTRERFS T RPERMNGIE ) 2T -

C. REFNZHER RO HERT o PR FE P AR AAE -
& TRIPS 25 =Fif73 ZHUE - 2B ]l AT e ) o A
# o BEREN AR DARE R B FlvARR R ~ R B HRER] - DU
HEMEHEG LIS - ML - MBI FH & A& T ERE R
FERE P PR E > DUE R A SRR R > R
A5 iE  TRIPS FHEHHAER AR S Z BUE -

3. PRI GRE

W0 40 11 AR AR 5 7 SRR AL G I -
FLATATLLEE » W AT LU P =

() AR R B 5 AU (2RO ANV R 5 5

(2 S HPUR AR N Z ERE SR T iR

() ILIABRTIELN & A B L R - IR Ry e 2 8 SRR

@) HAIEETE > ARATR IS RS 2 S (public domain)<: -

31 See US Copyrights Office, Reports on Orphan Works 69 (2006).
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Horr o B SR DU =R T 5 T IRGIAN S E R Z B i (a
limitation-on remedies system) » 2R VLR > AERE S ZEH R AMERH HIG
TP o TR ZFAE - ME e RnTbE S5 I k= S RER A
FITAERF > BEAI A N FHBE i < & A e e e R A S - Sl LA HR 2 %
EAFRER S IRMERIG > 52 R =URA ) R o P RARRHIRERA
FIE AR RG> ZHOE R - 52 T IR HEAISE R
IAFIIRE A EZ B - FoBaRY T HEEHRTE § M T RaRERiE L i > 28
B VLR AR NSRRI A © B ZS T dl - 2O e A
REM G IR T NS R E A F O 20 AU RI A ke - #5
L WERT ZHERAAE © ERAERER IR > QIR AN SRR - HIE
o R AR ] o

FEHANETA > AN EE L FIE > SEsa ey, — 2 (AR e
DAz - #8 st s > SRR AR - RRHEPIETFIH SR
Rl HA =R 5 - TR TR e R AN SRl - JERLZ NS i i
PRIEIE » ZUCS R > ek PIEr 7 UGRe iR 25 S UL R
BT R B HEPRIT# - B4 Google, Inc. J Sincaglia & O’ Shell
o ¥
53% o RS IR > A TTER AR TSR o MRS - TR
e MERZ AT — 2 TR RCREREA , (Z /% (a mandatory registry for owner

information) » fHIEE HAZ AP HAME VL2 SOA] - 25 REAR IR LR SC I (R 1R

32 See US Copyrights Office, Reports on Orphan Works 71 (2006).
3 See US Copyrights Office, Reports on Orphan Works 115-21 (2006).
¥ See US Copyrights Office, Reports on Orphan Works 72 (2006).
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“FEFIA 71

?”ﬁ?
i

R[E] 1976 FHEIERTZIF - i H AR S A » (HEHY T FIRE RO
FIIZE ) il (a voluntary registry for owner informatiom) {5 A2 FF > HELE
AR E R - RUURACKBINAS » oA EaE T T i AE A s
A0y THIRE > R DR A ks A R A B EZ BT - 10R% 5 el R e
Hl(notice) » FEHRPILFE T A MEL AT BH » NIEAT R RSZR -

EJRAN4.2.2.1 TPl - EFUEMGE (RN HEREZEEL T i ) (age)-—-HIlE%
EVESE IR ARIZ S FTAS IR Z IRF IR - A A5 BRI 7 AR HUE A RS e 2
A EE RN 2 B IESE R - 2R RO - HalR © AE8E
T AN G VIR AN MRS 17 P AR A 5 i RIS & (R DL R i+
RPERIR - B - HirfeH H SR PIBTRE S Al = s - AEHES
e

4. il S AR

e s N TS S TR S AR Z A PR » SOR > HE eI
e NSRS AT -

LB IEZRBERUE S T FRER SRS 514 6 > (REFEERERES 502 55 505 BRAUE AT
REIL - HEJutts FoRBupiRHIy iR L =S (R 24 > HRUT

RUE

(D AEFHRFEER > FIH AN E S i G =5 - =

3 See US Copyrights Office, Reports on Orphan Works 127 (2006).
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FIAFHE > (HIE=R R

) EEAHE TR PGB R AL AR -

RN EE R RN > HIR e e - B EaREU TR -

() EREFENE

A, RIS SRF S AR RS R TR L S ERA E

B. ELHEE JIEEWE > HA S R (AR E B2 EE - #EEE
& A - AR -

0

2 A

A RMTHACERFEEBRAIETR > HEZFIHEEFIHA
AR 2 Z 18I MR N R T T R SRR A S 5 B
R > e YA A S RN BRI
FARM Ay > PRI AAGHERRH

Uﬂﬂlf

\
/

B.  ERATMLIEEZAN - BBz 55y - IRFIFIH R TR
{EERE RS A S R G IR E LA (SRR 2 -

36 “prior to the commencement of the infringement, performed a good faith, reasonably
diligent search to locate the owner of the infringed copyright and the infringer did not locate that owner”
37 “throughout the course of the infringement, provided attribution to the author and copyright owner of the

work, if possible and as appropriate under the circumstances,”
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RLRFARUE » RN SRR B L A B S EREAR & TR
EFTRLE MR ~ BRI R HTR  C AR S ™ - 0 A > AMBIE
FHER AR IBIHE A -

II1.2.3 2006 £ FEZF/EEZE (Orphan Works Act of 2006)

AT ZE R SEBIFEN Smith BB 2006 41 5 H 22 HERH o AREFEH SR
FFREEER E IS 514 BRRUE - BAERE B EET R Bzt > 7L
S B o PRI R S > BRI P 502 RS 505 . E M o DU IS A

R

— HEAK

(—) EA%EE

AELZEE el i AR RUE < Z0 - RIS PR P Rl AR PR
P RERS I TSI > ISR R - P

¥ “Nothing in this section shall affect rights, limitations or defenses to copyright infringement,”
¥ “This section shall not apply to any infringement occurring after the date that is ten years from date of
enactment of this Act.”

Y0 H. R. 5439 (2006).

U EE R T AT S FIRR SRS A 0 ) S AT R R R

W - 3 AR ERINR IS BUE AR > RS MAEREERHRE -
2 H.R. 5439 (a) (1): Notwithstanding sections 502 through 505, in an action brought under this title for

infringement of copyright in a work, the remedies for infringement shall be limited under subsection (b) if
the infringer sustains the burden of proving, and the court finds, that--

(A) before the infringing use of the work began, the infringer, a person acting on behalf of the infringer, or
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L YR AAE R A ERERT > (1) S Efl=g(locate) & EAFTE » I
eETT Bl (reasonably diligent) ZAEJE - WAGLISAFREM.L 0 (2) {Hif=ER
ES

2. FUHHMEHE BT ST L PR P T R e
i -

(=) Eh9hi¥= (diligent search)

{EIL 1R > ARG TR Bl (diligent search)FFTR# - Hrfr
Pt " RSN ) (reasonably diligent) {45 HAL =D BRep o Sl =g fERE L2
FIAE » DA B R 2 [R5 I H > AMSEEDL T kA SRR N S 70 2
AR > IR E SRS = - R /b - HA=D Bt otk =
TR FRE& (EME R m) fe (Register of Copyrights)figfit.Z " Baffl=sifiimg | « QLS
IR o T FESORAERE . SRR i -

any person jointly and severally liable with the infringer for the infringement of the work--

(i) performed and documented a reasonably diligent search in good faith to locate the owner of the infringed
copyright; but

(ii) was unable to locate the owner; and

(B) the infringing use of the work provided attribution, in a manner reasonable under the circumstances, to
the author and owner of the copyright, if known with a reasonable degree of certainty based on information
obtained in performing the reasonably diligent search.

 H.R. 5439 (a) (2) (B): (1) For purposes of paragraph (1), a search to locate the owner of an infringed
copyright in a work--

(D) is “reasonably diligent' only if it includes steps that are reasonable under the circumstances to locate that
owner in order to obtain permission for the use of the work; and

(ID) is not “reasonably diligent' solely by reference to the lack of identifying information with respect to the
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I DEERFE N R (monetary relief)

copyright on the copy or phonorecord of the work.

(i1) The steps referred to in clause (i)(I) shall ordinarily include, at a minimum, review of the information
maintained by the Register of Copyrights under subparagraph (C).

(iii) A reasonably diligent search includes the use of reasonably available expert assistance and reasonably
available technology, which may include, if reasonable under the circumstances, resources for which a
charge or subscription fee is imposed.

* H.R. 5439 (a) (2) (C): The Register of Copyrights shall receive, maintain, and make available to the
public, including through the Internet, information from authoritative sources, such as industry guidelines,
statements of best practices, and other relevant documents, that is designed to assist users in conducting and
documenting a reasonably diligent search under this subsection. Such information may include--

(i) the records of the Copyright Office that are relevant to identifying and locating copyright owners;

(i) other sources of copyright ownership information reasonably available to users;

(iii) methods to identify copyright ownership information associated with a work;

(III) sources of reasonably available technology tools and reasonably available expert assistance; and

(v) best practices for documenting a reasonably diligent search.
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2. ARG (injunction relief)
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¥ H.R. 5439, §514 (b) (1).
%17 U.S.C.8502 (a).
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3. & %f{E (reasonable compensation)
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" H.R. 5439, §514 (b) (2) (A): Subject to subparagraph (B), the court may impose injunctive relief to
prevent or restrain the infringing use, except that, if the infringer has met the requirements of subsection (a),
the relief shall, to the extent practicable, account for any harm that the relief would cause the infringer due to
its reliance on having performed a reasonably diligent search under subsection (a).

* H.R. 5439, §514 (b) (2) (B): In a case in which the infringer recasts, transforms, adapts, or integrates the
infringed work with the infringer's original expression in a new work of authorship, the court may not, in
granting injunctive relief, restrain the infringer's continued preparation or use of that new work, if the
infringer--

(i) pays reasonable compensation to the owner of the infringed copyright for the use of the infringed work;
and

(i1) provides attribution to the owner of the infringed copyright in a manner that the court determines is

reasonable under the circumstances.
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- BEBE 20060 FE/EHEE R {LEFE (Copyright Modernization Act of
2006)
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.24 X55FR
—  KHERAR: BEAEE

FEFHAE AR e A R AR - S E R s
TE « Horp > iz S BB AR AR 5L _E RS PR Ses -
HEAPRE R i 7 2 > DERRF AR, » DURREDL T SCBI e s ity

| (American Society Media Photographers, ASMP)’ &l 5 /s LT T2/ ERE SR

* H.R. 5439, §514 (b) (3): In establishing reasonable compensation under paragraph (1) or (2), the owner
of the infringed copyright has the burden of establishing the amount on which a reasonable willing buyer and
a reasonable willing seller in the positions of the owner and the infringer would have agreed with respect to

the infringing use of the work immediately before the infringement began.

0 H.R. 6052 (2006). % A EFEHEE (2007/1/18) B 11 » AEENBERS 1K | REEERT -
' ASMP Bl A 1944 4F » DRSBTS MR T BUAFY 5000 445K E 5B Fr 2Bk 2 s fii
CEE SRS AR - FE R TEOEE) -
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L1 RIS ERE SRty

1.2 BEFACEC AR IR {8 =5(a duly diligent search) » {/3fikj%

32 See Comment of the American Society of Media Photographers, available at

http://www.copyright.gov/orphan/comments/OW0668-ASMP.pdf (last visited at Nov. 27, 2006).

3 See Comment of the American Society of Media Photographers, 2.

* 1d.
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2. —HUGRERMGENE B HHRE RN cia A SRR S
AT T AN EPEEIFRT AT ) (orphan work licence) » F53S Tl FHIMTAAE
HHRRESY > AT TR R R e R CAR B i% & (E MR o L1524
FHRHZESS (WERMER L YUE ~ PR ~ RAERE ~ Ro(T RS TR

FIA) > ASMP e (E e e - 7
(Z) BRREMR

RS SR AN S A TR - BRORS S PRI A AR B BE Y Lawrence
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Enhancement Act™ (GASHE) 1+ BERIGERUEEAE ANAEAEER 50 4% - bRIERF
RO —ETTIR S o A IREE TR B s B A FEREIR o b — 7 sUBH 403
TEARMGERIE T AR S5 2 F A H B AN IR0 - A B R

% See Comment of the American Society of Media Photographers, 3.

% See Comment of the American Society of Media Photographers, 3-5.

37 See Comment of the American Society of Media Photographers, 5-6.

8 See Lawrence Lessig, Protecting Mickey Mouse at Art's Expense, N.Y. TIMES, JAN. 18, at A17 (2003).
% Public Domain Enhancement Act, H.R. 2601, 108th Cong. (2003).

80" See LAWRENCE LESSIG, FREE CULTURE 248-53 (2004).



FoE EEEERA 81

TR BT ZBA TR E RS FRERT Ty TP QT ) B PE A ik
fiE o

Y2 ] S P MR S A Bl €52 Ca(Center for Internet and Society)F
Christopher Sprigman #ZHITERERTHERE » SEBIBEAR ML HEE (B A AR -
WIS R RRE » S EREE N NS BT IR TERER I U - 4R
BT TG o HARI S BRI ~ S R R S - DR E R 5 o
J o LA ES EERER) T T ) (new-style formalities) » ZR{flj » #7412k
(B B RN ) FOEE MR T I RIS AE - DA E T
PRS2 SIS HIBOFHERR % 512 HE 5 (compulsory licence) fLE/F{fi
FAGE IS5 0 (ELEORT RSB I B Ao P BB G - ©' Ik LR (DL 9K
S 38 IR AR, SR TR » R PR EL i R AR T = P B A

Wi 2T TR S B AR T - (EFH LR R — (B E NS5 2 (0 e 2
fX2 Creative Common & Save Music If55 $EH IR LT - AVE HEBUECIIETE -
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8 See Christopher Sprigman, Reform(aliz)ing Copyright, 57 STAN. L. REV. 485 (2004).

2 Lawrence Lessig et al., Comments of: Creative Commons & Save the Music, available at
http://www.copyright.gov/orphan/comments/OW0643-STM-CreativeCommons. pdf (last visited Dec. 4,
20006).
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8 See Jerry Brito & Bridget Dooling, An Orphan Works Affirmative Defense to Copyright Infringement
Actions, 12 MICH. TELECOMM. TECH. L. REV. 75 (2005).
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84 B AN SR T R

U o T EHERERIA IR ZS BT | Ty RFIEIOLAR » P E R A TR
pEAE I

= TEPEENSMRERE ) B T EFEENSRE

CEERERER PR B ) H 1993 AEBAAAET - — BRI T 2004 4
VERERERI 4 B0 | (Copyright Royalty and Distribution Reform Act of 2004)538
AT - " FEHEREREZEY J(Copyright Royalty Judge, CRDAUA  JLARIA 2
TERERER S Z B B THR BRI A sy - H L B A VR S HRR:
el Z RSB RIS  (Hfa% 2 ST iz — 2 - IKIIL - SEEI2abe A
EZEE)5AE 2004 4F 9 J 30 HfSLEEE " 2004 A FRERER e A ook -
AR RG#E B Lamar Smith 5 A A 2003 4F 3 HAIEEH, - AEAAFAE 9 H 24
H b iliE R A R o " 2004 FE/ERERERN B/ Fdiong: | it 2004 4F 11
H 30 0% » S ~ ohe S MERER e RO MR F 8 kol rh = (7% (R
RERSEEIRE . o BLEa o T H P RERER S B RO ~ AHEC ~ fFar ~ DUSHER
SBERAEFY ~ SPEPRER S R R SAHRRE -
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Reform Act of 2004)
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S EERBRHRRRE - T 2004 S/ ERERER]E: il ii% | (Copyright Royalty

6 See Copyright Royalty Tribunal Reform Act of 1993. BIfA " SZ(EREMERIGIERE | K | " Z(EREREFISG:
{PETEE | ZHERIRE - see e.g. Stuart M. Maxey, That CARP is No Keeper: Copyright Arbitration

Royalty Panels-Change is Needed, Here is Why, and How, 10 J. INTELL. PROP. L. 385 (2003).
% http://www.copyright.gov/crj/
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% p. L. 108-419 (2004).
67 (1) To make determinations and adjustments of reasonable terms and rates of royalty payments as
provided in sections 112(e), 114, 115, 116, 118, 119 and 1004. The rates applicable under sections
114(f)(1)(B), 115, and 116 shall be calculated to achieve the following objectives:

(A) To maximize the availability of creative works to the public.

(B) To afford the copyright owner a fair return for his or her creative work and the copyright user a fair
income under existing economic conditions.

(C) To reflect the relative roles of the copyright owner and the copyright user in the product made available

to the public with respect to relative creative contribution, technological contribution, capital investment, cost,
risk, and contribution to the opening of new markets for creative expression and media for their
communication.

(D) To minimize any disruptive impact on the structure of the industries involved and on generally prevailing

industry practices.”
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88 «(2) To make determinations concerning the adjustment of the copyright royalty rates under section 111

solely in accordance with the following provisions:

(A) The rates established by section 111(d)(1)(B) may be adjusted to reflect--

(i) national monetary inflation or deflation; or

(ii) changes in the average rates charged cable subscribers for the basic service of providing secondary
transmissions to maintain the real constant dollar level of the royalty fee per subscriber which existed as of
the date of October 19, 1976,

except that--

(D) if the average rates charged cable system subscribers for the basic service of providing secondary
transmissions are changed so that the average rates exceed national monetary inflation, no change in the rates
established by section 111(d)(1)(B) shall be permitted; and

(IT) no increase in the royalty fee shall be permitted based on any reduction in the average number of distant
signal equivalents per subscriber.

The Copyright Royalty Judges may consider all factors relating to the maintenance of such level of payments,
including, as an extenuating factor, whether the industry has been restrained by subscriber rate regulating
authorities from increasing the rates for the basic service of providing secondary transmissions.

(B) In the event that the rules and regulations of the Federal Communications Commission are amended at
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any time after April 15, 1976, to permit the carriage by cable systems of additional television broadcast
signals beyond the local service area of the primary transmitters of such signals, the royalty rates established
by section 111(d)(1)(B) may be adjusted to ensure that the rates for the additional distant signal equivalents
resulting from such carriage are reasonable in the light of the changes effected by the amendment to such
rules and regulations. In determining the reasonableness of rates proposed following an amendment of
Federal Communications Commission rules and regulations, the Copyright Royalty Judges shall consider,
among other factors, the economic impact on copyright owners and users; except that no adjustment in
royalty rates shall be made under this subparagraph with respect to any distant signal equivalent or fraction
thereof represented by--

(i) carriage of any signal permitted under the rules and regulations of the Federal Communications
Commission in effect on April 15, 1976, or the carriage of a signal of the same type (that is, independent,
network, or noncommercial educational) substituted for such permitted signal; or

(ii) a television broadcast signal first carried after April 15, 1976, pursuant to an individual waiver of the
rules and regulations of the Federal Communications Commission, as such rules and regulations were in
effect on April 15, 1976.

(C) In the event of any change in the rules and regulations of the Federal Communications Commission with
respect to syndicated and sports program exclusivity after April 15, 1976, the rates established by section
111(d)(1)(B) may be adjusted to assure that such rates are reasonable in light of the changes to such rules and
regulations, but any such adjustment shall apply only to the affected television broadcast signals carried on
those systems affected by the change.

(D) The gross receipts limitations established by section 111(d)(1) (C) and (D) shall be adjusted to reflect
national monetary inflation or deflation or changes in the average rates charged cable system subscribers for
the basic service of providing secondary transmissions to maintain the real constant dollar value of the
exemption provided by such section, and the royalty rate specified therein shall not be subject to adjustment.”
69 “(3)(A) To authorize the distribution, under sections 111, 119, and 1007, of those royalty fees collected
under sections 111, 119, and 1005, as the case may be, to the extent that the Copyright Royalty Judges have
found that the distribution of such fees is not subject to controversy.

(B) In cases where the Copyright Royalty Judges determine that controversy exists, the Copyright Royalty
Judges shall determine the distribution of such fees, including partial distributions, in accordance with
section 111, 119, or 1007, as the case may be.

(C) The Copyright Royalty Judges may make a partial distribution of such fees during the pendency of the
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proceeding under subparagraph (B) if all participants under section 803(b)(2) in the proceeding that are
entitled to receive those fees that are to be partially distributed--

(i) agree to such partial distribution;

(i) sign an agreement obligating them to return any excess amounts to the extent necessary to comply with
the final determination on the distribution of the fees made under subparagraph (B);

(iii) file the agreement with the Copyright Royalty Judges; and

(iv) agree that such funds are available for distribution.

(D) The Copyright Royalty Judges and any other officer or employee acting in good faith in distributing
funds under subparagraph (C) shall not be held liable for the payment of any excess fees under subparagraph
(C). The Copyright Royalty Judges shall, at the time the final determination is made, calculate any such
excess amounts.”

0 (4) To accept or reject royalty claims filed under sections 111, 119, and 1007, on the basis of timeliness or
the failure to establish the basis for a claim.

"I See President Signs H.R. 1036, the Copyright Royalty Judges Program Technical Corrections Act,

available at http://www.copyright.gov/newsnet/2006/296.html (last visited at Dec.28,2006)
72

(5) To accept or reject rate adjustment petitions as provided in section 804 and petitions to participate as

provided in section 803(b) (1) and (2).”
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3 «(6) To determine the status of a digital audio recording device or a digital audio interface device under

sections 1002 and 1003, as provided in section 1010.”
" <7)(A) To adopt as a basis for statutory terms and rates or as a basis for the distribution of statutory
royalty payments, an agreement concerning such matters reached among some or all of the participants in a
proceeding at any time during the proceeding, except that--

(i) the Copyright Royalty Judges shall provide to those that would be bound by the terms, rates, or other
determination set by any agreement in a proceeding to determine royalty rates an opportunity to comment on
the agreement and shall provide to participants in the proceeding under section 803(b)(2) that would be
bound by the terms, rates, or other determination set by the agreement an opportunity to comment on the
agreement and object to its adoption as a basis for statutory terms and rates; and

(i1) the Copyright Royalty Judges may decline to adopt the agreement as a basis for statutory terms and rates
for participants that are not parties to the agreement, if any participant described in clause (i) objects to the
agreement and the Copyright Royalty Judges conclude, based on the record before them if one exists, that the
agreement does not provide a reasonable basis for setting statutory terms or rates.

(B) License agreements voluntarily negotiated pursuant to section 112(e)(5), 114(f)(3), 115(c)(3)(E)(i),
116(c), or 118(b)(2) that do not result in statutory terms and rates shall not be subject to clauses (i) and (ii) of
subparagraph (A).

(C) Interested parties may negotiate and agree to, and the Copyright Royalty Judges may adopt, an agreement
that specifies as terms notice and recordkeeping requirements that apply in lieu of those that would otherwise
apply under regulations.”

> «(8) To perform other duties, as assigned by the Register of Copyrights within the Library of Congress,

except as provided in section 802(g), at times when Copyright Royalty Judges are not engaged in performing

the other duties set forth in this section.”
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6 =220 17 U.S.C.112(e)(3) ~ 17 U.S.C.114(f) ~ 17 U.S.C.115(c) ~ 17 U.S.C.116(b) ~ 17 U.S.C.118(b) ~
17 U.S.C.118(b)(3) ~ 17 U.S.C.1004(a)(3)
" See e.g. Stuart M. Maxey, That CARP Is No Keeper: Copyright Arbitration Royalty Panels-Change Is
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Needed, Here Is Why, and How, 10 J. INTELL. PROP. L. 385 (2003)
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" 17 U.S.C. 802 (i) “REMOVAL OR SANCTION. — The Librarian of Congress may sanction or remove a
Copyright Royalty Judge for violation of the standards of conduct adopted under subsection (h), misconduct,
neglect of duty, or any disqualifying physical or mental disability. ~Any such sanction or removal may be
made only after notice and opportunity for a hearing, but the Librarian of Congress may suspend the
Copyright Royalty Judge during the pendency of such hearing. The Librarian shall appoint an interim
Copyright Royalty Judge during the period of any such suspension.”

017 U.S.C. 802 (a)(1): “QUALIFICATIONS OF COPYRIGHT ROYALTY JUDGES. — (1) IN GENERAL.
- Each Copyright Royalty Judge shall be an attorney who has at least 7 years of legal experience. The Chief
Copyright Royalty Judge shall have at least 5 years of experience in adjudications, arbitrations, or court trials.
Of the other 2 Copyright Royalty Judges, 1 shall have significant knowledge of copyright law, and the other
shall have significant knowledge of economics. An individual may serve as a Copyright Royalty Judge only
if the individual is free of any financial conflict of interest under subsection (h).” 17 U.S.C. 802 (c):

“ TERMS. — The individual first appointed as the Chief Copyright Royalty Judge shall be appointed to a term
of 6 years, and of the remaining individuals first appointed as Copyright Royalty Judges, 1 shall be appointed
to a term of 4 years, and the other shall be appointed to a term of 2 years. Thereafter, the terms of
succeeding Copyright Royalty Judges shall each be 6 years. An individual serving as a Copyright Royalty
Judge may be reappointed to subsequent terms. The term of a Copyright Royalty Judge shall begin when
the term of the predecessor of that Copyright Royalty Judge ends. When the term of office of a Copyright

Royalty Judge ends, the individual serving that term may continue to serve until a successor is selected.”
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81 17 U.S.C. 802 (f) INDEPENDENCE OF COPYRIGHT ROYALTY JUDGE. — “(i) Subject to clause (ii)
of this subparagraph and subparagraph (B), the Copyright Royalty Judges shall have full independence in
making determinations concerning adjustments and determinations of copyright royalty rates and terms, the
distribution of copyright royalties, the acceptance or rejection of royalty claims, rate adjustment petitions,
and petitions to participate, and in issuing other rulings under this title, except that the Copyright Royalty

Judges may consult with the Register of Copyrights on any matter other than a question of fact.”
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217 U.S.C. 802 (f) (ii) “A Copyright Royalty Judge or Judges, or, by motion to the Copyright Royalty
Judge or Judges, any participant in a proceeding may request an interpretation by the Register of Copyrights
concerning any material question of substantive law (not including questions of procedure before the
Copyright Royalty Judges, the ultimate adjustments and determinations of copyright royalty rates and terms,
the ultimate distribution of copyright royalties, or the acceptance or rejection of royalty claims, rate
adjustment petitions, or petitions to participate) concerning an interpretation or construction of those
provisions of this title that are the subject of the proceeding. Any such request for a written interpretation by
the Register of Copyrights shall be on the record. Reasonable provision shall be made for comment by the
participants in the proceeding on the material question of substantive law in such a way as to minimize
duplication and delay. Except as provided in subparagraph (B), the Register of Copyrights shall deliver to the
Copyright Royalty Judges a response within 14 days after the Register of Copyrigts receives all of the briefs
or comments of the participants. Such decision shall be in writing and shall be included by the Copyright
Royalty Judges in the record that accompanies their final determination. If such a decision is timely delivered
to the Copyright Royalty Judges, the Copyright Royalty Judges shall apply the legal interpretation embodied
in the response of the Register of Copyrights in resolving material questions of substantive law.”

8 “Notwithstanding the provisions of subparagraph (A), the Copyright Royalty Judges shall consult with the
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Register of Copyrights with respect to any determination or ruling that would require that any act be
performed by the Copyright Office, and any such determination or ruling shall not be binding upon the
Register of Copyrights.”

¥ 17 U.S.C. 802 (f)(1)(D) “REVIEW OF LEGAL CONCLUSIONS BY THE REGISTER OF
COPYRIGHTS. - The Register of Copyrights may review for legal error the resolution by the Copyright
Royalty Judges of a material question of substantive law under this title that underlies or is contained in a
final determination of the Copyright Royalty Judges. If the Register of Copyrights concludes, after taking
into consideration the views of the participants in the proceeding, that any resolution reached by the
Copyright Royalty Judges was in material error, the Register of Copyrights shall issue a written decision
correcting such legal error, which shall be made part of the record of the proceeding. The Register of
Copyrights shall issue such written decision not later than 60 days after the date on which the final
determination by the Copyright Royalty Judges is issued. Additionally, the Register of Copyrights shall cause
to be published in the Federal Register such written decision, together with a specific identification of the
legal conclusion of the Copyright Royalty Judges that is determined to be erroneous. As to conclusions of
substantive law involving an interpretation of the statutory provisions of this title, the decision of the Register
of Copyrights shall be binding as precedent upon the Copyright Royalty Judges in subsequent proceedings
under this chapter. When a decision has been rendered pursuant to this subparagraph, the Register of
Copyrights may, on the basis of and in accordance with such decision, intervene as of right in any appeal of a
final determination of the Copyright Royalty Judges pursuant to section 803(d) in the United States Court of
Appeals for the District of Columbia Circuit. If, prior to intervening in such an appeal, the Register of

Copyrights gives notification to, and undertakes to consult with the Attorney General with respect to such
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intervention, and the Attorney General fails, within a reasonable period after receiving such notification, to
intervene in such appeal, the Register of Copyrights may intervene in such appeal in his or her own name by
any attorney designated by the Register of Copyrights for such purpose. Intervention by the Register of
Copyrights in his or her own name shall not preclude the Attorney General from intervening on behalf of the
United States in such an appeal as may be otherwise provided or required by law.”

8517 U.S.C. 802 (f)(1)(E) “EFFECT ON JUDICIAL REVIEW. — Nothing in this section shall be interpreted
to alter the standard applied by a court in revieweing legal determinations involving an interpretation or
construction of the provisions of this title or to affect the extent to which any construction or interpretation of
the provisions of this title shall be accorded deference by a reviewing court.”

% 17 U.S.C. 803 (a) PROCEEDINGS. - “(1) IN GENERAL- The Copyright Royalty Judges shall act in
accordance with regulations issued by the Copyright Royalty Judges and the Librarian of Congress, and on
the basis of a written record, prior determinations and interpretations of the Copyright Royalty Tribunal,
Librarian of Congress, the Register of Copyrights, and the Copyright Royalty Judges (to the extent those
determinations are not inconsistent with a decision of the Register of Copyrights that was timely delivered to
the Copyright Royalty Judges pursuant to section 802(f)(1) (A) or (B), or with a decision of the Register of
Copyrights pursuant to section 802(f)(1)(D)), under this chapter, and decisions of the court of appeals under
this chapter before, on, or after the effective date of the Copyright Royalty and Distribution Reform Act of
2004.”
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¥ 17 U.S.C. 803(a) “(2) JUDGES ACTING AS PANEL AND INDIVIDUALLY. — The Copyright Royalty
Judges shall preside over hearings in proceedings under this chapter en banc. The Chief Copyright Royalty
Judge may designate a Copyright Royalty Judge to preside individually over such collateral and
administrative proceedings, and over such proceedings under paragraphs (1) through (5) of sunsection (b), as
the Chief Judge considers appropriate.”

¥ 17 U.S.C. 803 (a) “(3) DETERMINATIONS. — Final determinations of the Copyright Royalty Judges in
proceedings under this chapter shall be made by majority vote. A Copyright Royalty Judge dissenting from
the majority on any determination under this chapter may issue his or her dissenting opinion, which shall be
included with the determination.”

% 17 U.S.C. 803 (b) PROCEDURES. — “(1) INITIATION. — (A) CALL FOR PETITIONS TO
PARTICIPATE. — (i) The Copyright Royalty Judges shall cause to be published in the Federal Register
notice of commencement of proceedings under this chapter, calling for the filing of petitions to participate in
a proceeding under this chapter for the purpose of making the relevant determination under section 111, 112,
114, 115, 116, 118, 119, 1004, or 1007, as the case may be--

(I) promptly upon a determination made under section 804(a);

(IT) by no later than January 5 of a year specified in paragraph (2) of section 804(b) for the commencement of
proceedings;

(IIT) by no later than January 5 of a year specified in subparagraph (A) or (B) of paragraph (3) of section
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804(b) for the commencement of proceedings, or as otherwise provided in subparagraph (A) or (C) of such
paragraph for the commencement of proceedings;

(IV) as provided under section 804(b)(8); or

(V) by no later than January 5 of a year specified in any other provision of section 804(b) for the filing of
petitions for the commencement of proceedings, if a petition has not been filed by that date.

(ii) Petitions to participate shall be filed by no later than 30 days after publication of notice of
commencement of a proceeding under clause (i), except that the Copyright Royalty Judges may, for
substantial good cause shown and if there is no prejudice to the participants that have already filed petitions,
accept late petitions to participate at any time up to the date that is 90 days before the date on which
participants in the proceeding are to file their written direct statements. Notwithstanding the preceding
sentence, petitioners whose petitions are filed more than 30 days after publication of notice of
commencement of a proceeding are not eligible to object to a settlement reached during the voluntary
negotiation period under paragraph (3), and any objection filed by such a petitioner shall not be taken into
account by the Copyright Royalty Judges.”

% 17 U.S.C. 803 (b) (3) VOLUNTARY NEGOTIATION PERIOD. - “(A) IN GENERAL- Promptly after
the date for filing of petitions to participate in a proceeding, the Copyright Royalty Judges shall make
available to all participants in the proceeding a list of such participants and shall initiate a voluntary
negotiation period among the participants.

(B) LENGTH OF PROCEEDINGS- The voluntary negotiation period initiated under subparagraph (A) shall
be 3 months.

(C) DETERMINATION OF SUBSEQUENT PROCEEDINGS- At the close of the voluntary negotiation
proceedings, the Copyright Royalty Judges shall, if further proceedings under this chapter are necessary,

determine whether and to what extent paragraphs (4) and (5) will apply to the parties.”
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1 «(A) IN GENERAL- If, in a proceeding under this chapter to determine the distribution of royalties, the
contested amount of a claim is $10,000 or less, the Copyright Royalty Judges shall decide the controversy on
the basis of the filing of the written direct statement by the participant, the response by any opposing
participant, and 1 additional response by each such party. The participant asserting the claim shall not be
required to pay the filing fee under paragraph (2).

(B) BAD FAITH INFLATION OF CLAIM- If the Copyright Royalty Judges determine that a participant
asserts in bad faith an amount in controversy in excess of $10,000 for the purpose of avoiding a
determination under the procedure set forth in subparagraph (A), the Copyright Royalty Judges shall impose
a fine on that participant in an amount not to exceed the difference between the actual amount distributed and
the amount asserted by the participant.”

92 “The Copyright Royalty Judges in proceedings under this chapter may decide, sua sponte or upon motion
of a participant, to determine issues on the basis of the filing of the written direct statement by the participant,
the response by any opposing participant, and one additional response by each such participant. Prior to
making such decision to proceed on such a paper record only, the Copyright Royalty Judges shall offer to all
parties to the proceeding the opportunity to comment on the decision. The procedure under this paragraph--
(A) shall be applied in cases in which there is no genuine issue of material fact, there is no need for
evidentiary hearings, and all participants in the proceeding agree in writing to the procedure; and

(B) may be applied under such other circumstances as the Copyright Royalty Judges consider appropriate.”
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% “The Copyright Royalty Judges may issue regulations to carry out their functions under this title. All
regulations issued by the Copyright Royalty Judges are subject to the approval of the Librarian of Congress.
Not later than 120 days after Copyright Royalty Judges or interim Copyright Royalty Judges, as the case may
be, are first appointed after the enactment of the Copyright Royalty and Distribution Reform Act of 2004,

such judges shall issue regulations to govern proceedings under this chapter.”
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% (i) The written direct statements of all participants in a proceeding under paragraph (2) shall be filed by a

date specified by the Copyright Royalty Judges, which may be not earlier than 4 months, and not later than 5
months, after the end of the voluntary negotiation period under paragraph (3). ...

(IT) In this chapter, the term “written direct statements' means witness statements, testimony, and exhibits to
be presented in the proceedings, and such other information that is necessary to establish terms and rates, or
the distribution of royalty payments, as the case may be, as set forth in regulations issued by the Copyright
Royalty Judges.

(iii) Hearsay may be admitted in proceedings under this chapter to the extent deemed appropriate by the
Copyright Royalty Judges.

(iv) Discovery in such proceedings shall be permitted for a period of 60 days, except for discovery ordered
by the Copyright Royalty Judges in connection with the resolution of motions, orders, and disputes pending
at the end of such period.

(v) Any participant under paragraph (2) in a proceeding under this chapter to determine royalty rates may
request of an opposing participant nonprivileged documents directly related to the written direct statement or
written rebuttal statement of that participant. Any objection to such a request shall be resolved by a motion or
request to compel production made to the Copyright Royalty Judges in accordance with regulations adopted
by the Copyright Royalty Judges. Each motion or request to compel discovery shall be determined by the
Copyright Royalty Judges, or by a Copyright Royalty Judge when permitted under subsection (a)(2). Upon
such motion, the Copyright Royalty Judges may order discovery pursuant to regulations established under
this paragraph.

(vi)(I) Any participant under paragraph (2) in a proceeding under this chapter to determine royalty rates may,
by means of written motion or on the record, request of an opposing participant or witness other relevant
information and materials if, absent the discovery sought, the Copyright Royalty Judges' resolution of the
proceeding would be substantially impaired. In determining whether discovery will be granted under this
clause, the Copyright Royalty Judges may consider--

(aa) whether the burden or expense of producing the requested information or materials outweighs the likely
benefit, taking into account the needs and resources of the participants, the importance of the issues at stake,
and the probative value of the requested information or materials in resolving such issues;

(bb) whether the requested information or materials would be unreasonably cumulative or duplicative, or are
obtainable from another source that is more convenient, less burdensome, or less expensive; and

(cc) whether the participant seeking discovery has had ample opportunity by discovery in the proceeding or
by other means to obtain the information sought.

(IT) This clause shall not apply to any proceeding scheduled to commence after December 31, 2010.

(vii) In a proceeding under this chapter to determine royalty rates, the participants entitled to receive royalties
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shall collectively be permitted to take no more than 10 depositions and secure responses to no more than 25
interrogatories, and the participants obligated to pay royalties shall collectively be permitted to take no more
than 10 depositions and secure responses to no more than 25 interrogatories. The Copyright Royalty Judges
shall resolve any disputes among similarly aligned participants to allocate the number of depositions or
interrogatories permitted under this clause.

(viii) The rules and practices in effect on the day before the effective date of the Copyright Royalty and
Distribution Reform Act of 2004, relating to discovery in proceedings under this chapter to determine the
distribution of royalty fees, shall continue to apply to such proceedings on and after such effective date.

(ix) In proceedings to determine royalty rates, the Copyright Royalty Judges may issue a subpoena
commanding a participant or witness to appear and give testimony, or to produce and permit inspection of
documents or tangible things, if the Copyright Royalty Judges' resolution of the proceeding would be
substantially impaired by the absence of such testimony or production of documents or tangible things. Such
subpoena shall specify with reasonable particularity the materials to be produced or the scope and nature of
the required testimony. Nothing in this clause shall preclude the Copyright Royalty Judges from requesting
the production by a nonparticipant of information or materials relevant to the resolution by the Copyright
Royalty Judges of a material issue of fact.

(x) The Copyright Royalty Judges shall order a settlement conference among the participants in the
proceeding to facilitate the presentation of offers of settlement among the participants. The settlement
conference shall be held during a 21-day period following the end of the discovery period and shall take
place outside the presence of the Copyright Royalty Judges.

(xi) No evidence, including exhibits, may be submitted in the written direct statement or written rebuttal
statement of a participant without a sponsoring witness, except where the Copyright Royalty Judges have
taken official notice, or in the case of incorporation by reference of past records, or for good cause shown.”
% “The Copyright Royalty Judges shall issue their determination in a proceeding not later than 11 months
after the conclusion of the 21-day settlement conference period under subsection (b)(6)(C)(x), but, in the case
of a proceeding to determine successors to rates or terms that expire on a specified date, in no event later than

15 days before the expiration of the then current statutory rates and terms.”
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% “The Copyright Royalty Judges may, in exceptional cases, upon motion of a participant in a proceeding
under subsection (b)(2), order a rehearing, after the determination in the proceeding is issued under paragraph
(1), on such matters as the Copyright Royalty Judges determine to be appropriate.”

97 «A determination of the Copyright Royalty Judges shall be supported by the written record and shall set
forth the findings of fact relied on by the Copyright Royalty Judges. Among other terms adopted in a
determination, the Copyright Royalty Judges may specify notice and recordkeeping requirements of users of
the copyrights at issue that apply in lieu of those that would otherwise apply under regulations.”

% “The Copyright Royalty Judges may issue such orders as may be appropriate to protect confidential
information, including orders excluding confidential information from the record of the determination that is
published or made available to the public, except that any terms or rates of royalty payments or distributions

may not be excluded.”
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(J\)  wEIEFEAE(udicial review) :

FIHREAFRERER e B R EBHME i s o kDR (determination) » Z2BURE P 52534
FRI I AT AT REZERAE IR FE A 1502 30 HA v el & Lm0
_FER¥ERE(the United States Court of  Appeals for the District of Columbia Circuit)fZi#t
LR o RS HLHHTEE M (Rehearing)# > AMSLUEHT# E (Rehearing) < FFEME R [
AR o S ERRF FORNHOE AR 30 HWNEEHE LAY - FERERER e B i
FORBIEHEE - T ELRF AR < E PR SR Kl - SARAERES (d) (2)
s WEta 6y G

A EAE T{TBGEEE ) (administrative law judges)HE 2 T AV ERERER G2 E |

(Copyright Royalty Judges) & s A IRMER =R 2 1% - 1 S8 A LL iRy &l Eak

% «Any rates or terms under this title that--

(1) are agreed to by participants to a proceeding under section 803(b)(3),

(2) are adopted by the Copyright Royalty Judges as part of a determination under this chapter, and

(3) are in effect for a period shorter than would otherwise apply under a determination pursuant to this
chapter,

shall remain in effect for such period of time as would otherwise apply under such determination, except that
the Copyright Royalty Judges shall adjust the rates pursuant to the voluntary negotiations to reflect national
monetary inflation during the additional period the rates remain in effect.”

19" «Any determination of the Copyright Royalty Judges under subsection (d) may be appealed, by a party to
the proceeding, in accordance with section 803(d) of this title. The pendency of an appeal under this
subsection shall not stay the determination of the Copyright Royalty Judges. If the court modifies the
determination of the Copyright Royalty Judges, the court shall have jurisdiction to enter its own decision in
accordance with its final judgment. The court may further vacate the determination of the Copyright Royalty

Judges and remand the case for proceedings as provided in this section.”
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FIBERE - 0 HZFHER Y ASCAP ~ BMI ~ Jx SESAC 25 dilf  JRSREIT 440 F
fifi(nondramatic musical composition) i 37 {<] HE A1 <524 42 A TR AR B EE SR (cost of
living adjustment ) » [ 2005 4F- 10 H 25 2006 4F- 10 H 2 3325 {59 the Consumer
Price Index ) 502 1.3'% ¢

101" See David Jakhelln &James menefee, Recent Decisions of the United States Court of appeals for the
District of Columbia Circuit: Intellectual Property Law, 74 GEO. WASH. L. REV. 837, 850-851 (2006).
192 See Cost of Living Adjustment for Performance of Musical Compositions by Colleges and Universities,

available at http://www.loc.gov/crb/fedreg/2006/71fr69486.html (last visited at Dec.28,2006)
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103 BRI EE S S EREN T B4 » 35226 David M. Israelite, Testimony of David M. Israelite,
Subcommittee on Courts, The Internet, and Intellectual Property of the Committee on the Judiciary House of
Representatives, available at http://judiciary.house.gov (last visited Sep. 22,2006).

14 H.R. 5553.
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EMEFERANE L ZE TSGR ) (Blanket Licensing) ~ " REAFFIE
(Designated Agents) ~ F1 " SRS | (Royalty Rates) o (HAEMEBIHERT > EHALLE
SEFUETRR T SR | (digital music provider) o AEZGRE T AT E SR
TEFRRS — @ HEE A IR (ST T 18 A2 BIAQE I BAE— (D EL IR B A I 4
i A B ERE ARSI B OR 10 H AR A R Rz RS T (T A& A (IDJ
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AT - (VAT RE S Se BRIt m I BRI T A 24 N 3R (BASHE

105 BRPARE AT 5 ¢ R David M. Israelite, Testimony Before the House Judiciary Committee,
Subcommittee on Courts, the Internet & Intellectual Property, May 16, 2006, 7-9, available at

http://judiciary.house.gov (last visited Nov. 27, 2006).
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106 Section 115 of title(e)(14) (C): The term “digital music provider' means a person that—

(i) with respect to a service engaging in activities licensed under this subsection--

(I) contracts with or has a direct economic relationship with the end users of the service, and controls what
end users pay for the service;

(IT) controls how content is bundled and offered through the service;

(I1I) is able to fully report on all revenues and consideration generated by the service; and

(IV) is able to fully report on all elements of music usage by the service (or procure such reporting); or

(i1) makes and distributes a hybrid offering.

197 Section 115 of title 17(e) (4): APPLICATIONS FOR LICENSES- Any digital music provider seeking a
license under this subsection may apply to a designated agent for the license, identifying in the application
each type of qualifying activity for which the license is sought. Any digital music provider that has a license
under this subsection and seeks to engage in any activity covered by this subsection that is not identified in
the license may engage in that activity only upon filing a new application identifying the additional activity.
108 Section 115 of title 17(e) (5): LICENSES- All activities specified in an application filed under
paragraph (4) for which a license is available under this subsection shall be licensed by the designated agent.
The license shall be effective, upon the filing of the application, for all copyrighted nondramatic musical

works (or shares of such musical works) represented by the designated agent.
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19" Section 115 of title 17(e)(1): IN GENERAL- The compulsory license for digital phonorecord deliveries
and hybrid offerings shall be governed by this subsection, in addition to subsections (a), (c), and (d). The
license under this subsection covers--

(A) the making and distribution of general and incidental digital phonorecord deliveries in the form of full
downloads, limited downloads, interactive streams, and any other form constituting a digital phonorecord
delivery or hybrid offering; and

(B) all reproduction and distribution rights necessary to engage in activities described in subparagraph (A),
solely for the purpose of engaging in such activities under the license, including--

(i) the making of reproductions by and for end users;

(ii) reproductions made on servers under the authority of the licensee; and
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(=) #HEZE{CH A(Designated Agents)

AEEATFE PSS 115 RO BLERE RELA « fER4 PA R
BRI+ — T (RBE A (general designated agents) » J& 248 HIE (I
FROEIY » b3 TRHIZ ARSI E (R ET A (additional designated agent) » SEtHAAAIRSHEE
(ERERFRR -

FEME A FHER R (the Register of Copyrights) % (£ 2007 4= 8 A 1 HHl#EE
— A GRS E AR AER [ ARBE » S (A QB 4 LR
S A e RELBIRY AR > R AT ad e RELAAE T 5 EAE LR > R AR
fREAT = AEBONEREN R SARE - 8 A RELAERE B ~ R
RERBIN ~ XBCRERIS: » BRI E MBS ZEHED 5 (65 54 TRCER R

TEEHEH -

(iii) incidental reproductions made under the authority of the license in the normal course of engaging in
activities described in subparagraph (A), including cached, network, and RAM buffer reproductions.

10" Section 115 of title 17(e)(9)(A): IN GENERAL- Designated agents under this subsection are the General
Designated Agent and additional designated agents.

"1 Section 115 of title 17(e)(9)(B)(i): DESIGNATION AND PURPOSE- (I) Not later than August 1, 2007,
the Register of Copyrights shall designate a mechanical licensing and collection agency representing music

publishing entities that represent the greatest share of the music publishing market, as measured by the
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amount of royalties collected during the preceding 3 full calendar years with respect to the use of copyrighted
musical works pursuant to this section, to establish and operate the General Designated Agent.

(IT) The General Designated Agent shall grant and administer licenses and collect and distribute royalties
payable for the use of musical works licensed under this subsection.

(IIT) The General Designated Agent shall be governed by a board of directors consisting of representatives of
at least 5 music publishing entities.

"2 Section 115 of title 17(e)(9) (C): ADDITIONAL DESIGNATED AGENTS-

(i) CERTIFICATION- The Register of Copyrights shall certify as an additional designated agent to represent
copyright owners for purposes of licenses under this subsection any entity that demonstrates that--

(D) upon certification, it will represent music publishing entities that represent at least a 15 percent share of
the music publishing market, as measured by the amount of royalties collected during the preceding 3 full
calendar years with respect to the use of copyrighted musical works pursuant to this section; and

(IT) it has the capability to perform the required functions of a designated agent under this subsection.

13 Section 115 of title 17(e)(9) (C) (ii) (II): Each additional designated agent shall notify the General
Designated Agent and any other additional designated agent of each copyright owner, and the musical works
(or shares of musical works) owned or controlled by the copyright owner, that the additional designated agent
represents pursuant to subclause (I).

14 Section 115 of title 17(e)(9) (D): AUTHORITIES OF DESIGNATED AGENTS- A designated agent
may--

(i) engage in activities pursuant to this subsection;

(ii) engage in such additional activities in the interest of music publishers and songwriters as the designated
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agent considers appropriate, including industry negotiations, ratesetting proceedings, litigation, and
legislative efforts; and

(iii) apply any administrative fees or other funds it collects to support the activities described in clauses (i)
and (ii).

"5 Section 115 of title 17(e)(9) (E) (i): REPRESENTATION BY SINGLE DESIGNATED AGENT- Each
copyright owner, and the musical works (or shares of musical works) that the copyright owner owns or
controls, may be represented by only one designated agent during any calendar year.

1% Section 115 of title 17(e)(9) (E) (iv): DEFAULT REPRESENTATION BY GENERAL DESIGNATED
AGENT- If a copyright owner does not choose to be represented by an additional designated agent, the
General Designated Agent shall represent the copyright owner and musical works (or shares of musical
works) owned or controlled by the copyright owner.

17 Section 115 of title 17(e)(9) (E) (v): VOLUNTARY AGREEMENTS- A copyright owner and a digital
music provider may enter into a voluntary license agreement pursuant to subsection (c)(3)(E)(i) to cover
activities licensed under this subsection. Any such agreement shall apply in lieu of a blanket license under
this subsection with respect to those musical works (or shares of musical works) and activities covered by the
agreement during the period that the agreement is in effect. The royalty fees due for usage of musical works
(or shares of musical works) under a blanket license under this subsection shall be reduced in proportion to
the usage covered under such a voluntary license agreement. Each designated agent shall establish
procedures by which copyright owners and licensees shall be required to notify the designated agent of the

existence of voluntary license agreements upon which they are relying in lieu of the blanket license. Such
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procedures shall include appropriate measures to protect confidential information of licensees.

18 Section 115 of title 17(e)(9) (H) (i): AVAILABILITY- The General Designated Agent and each
additional designated agent shall maintain and make available to licensees, free of charge, a searchable
electronic database of information from which licensees can determine which musical works (or shares of
musical works) are available for licensing under this subsection through that designated agent. Any musical
work (or shares of a musical work) not identified as being represented by the General Designated Agent or
any additional designated agent in any such database may be presumed by licensees to be represented by the
General Designated Agent.

(ii)) USE OF DATABASE BY DESIGNATED AGENTS AND LICENSEES- Subject to the public access
described under clause (iii), the database required by clause (i) may be used by designated agents and
licensees only for purposes of determining the identity and availability of musical works for licenses under
this subsection, obtaining such licenses, reporting of use of musical works, payment of royalties, and
otherwise to comply with licenses under this subsection, except that a designated agent may use or make the
database it maintains available for other purposes relating to musical works or music publishers. The
Copyright Royalty Judges shall, in establishing cost-sharing amounts pursuant to paragraph (12), consider the
value and benefit of any such other purposes to the designated agent and the copyright owners it represents.
The use of any such database shall be subject to reasonable confidentiality and security standards prescribed

in regulations to carry out this subsection.
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19 Section 115 of title 17(e)(9) (I) (ii): RECOUPMENT OF ADVANCE- A copyright owner that receives
an advance payment from a sound recording company under a contract entered into before June 1, 2006, that
has not been recouped by the sound recording company shall, at the request of the sound recording company,
submit a letter of direction to a designated agent instructing the designated agent to pay royalties otherwise
payable to the copyright owner to the sound recording company until such time as the advance payment
made by the sound recording company to the copyright owner is recouped by the sound recording company.
120 Section 115 of title 17(e)(9) (I) (iii): MISSING COPYRIGHT OWNER- In any case in which a sound
recording company is, after reasonable efforts, unable to locate a copyright owner that received an advance
payment from the sound recording company that has not fully been recouped by the sound recording
company, the sound recording company may submit a letter of direction to a designated agent directing the
designated agent to pay royalties that would be due the copyright owner to the sound recording company.

121 Section 115 of title 17(e)(12) (A): IN GENERAL- The Copyright Royalty Judges shall determine, under
such procedures as they may establish, an appropriate cost-sharing mechanism and cost-sharing amounts to
be paid by licensees under this subsection to designated agents....

122 Section 115 of title 17(e)(10) (B) (iv): The designated agent shall bear the costs of the examination,

except that, if the licensee underpaid royalty fees by 10 percent or more, the licensee shall bear the
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reasonable costs of the examination.

123 Section 115 of title 17(e)(3) (A): IN GENERAL- A compulsory license shall be available for the making
of server and incidental reproductions to facilitate noninteractive streaming.

124 Section 115 of title 17(e)(3) (B): ACTIVITIES COVERED- Each designated agent shall grant a license
under this subsection for the making of server and incidental reproductions to facilitate noninteractive
streaming at a royalty-free rate. The designated agent may charge only a filing fee of not more than $30 to
administer the issuance of the license. The license shall cover reproductions made on servers under authority
of the licensee and incidental reproductions made under the authority of the licensee in the course of the
noninteractive streaming, including cached, network, and RAM buffer reproductions, to the extent
reasonably necessary for, and solely for the purpose of, engaging in noninteractive streaming under the

license in a technologically reasonable and efficient matter.
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125 Section 115 of title 17(e)(6) (A): RETROACTIVE PAYMENTS- A digital music provider that has
obtained a license from a designated agent under this subsection for--

(i) the making and distribution of limited downloads, or

(i1) the making or distribution of interactive streams,

may report to the designated agent activity authorized by the license that the digital music provider engaged
in during the period beginning January 1, 2001, and ending on January 1, 2008, and pay to the designated
agent royalties applicable to that activity. Such reporting and payments shall be made not later than March 1,
2008, in accordance with the regulations issued under paragraph (10) regarding reporting and payments.
Section 115 of title 17(e)(6)(B): LIMITATION ON LIABILITY- A digital music provider that reports
activity and makes payments under this paragraph for an activity under this paragraph shall not be subject to
an action for copyright infringement alleging violation of reproduction or distribution rights to the extent
such action is based on activity so reported for which all payments due have been made.

126 Section 115 of title 17(e)(8)(A): IN GENERAL- Except as provided in this paragraph, the Copyright
Royalty Judges shall determine reasonable rates and terms for digital phonorecord deliveries and hybrid
offerings as provided under subsection (c) and chapter 8, except for server and incidental reproductions for
noninteractive streaming that are eligible for royalty-free licenses under this subsection.

127 Section 115 of title 17(e)(6) (D) (iii): PARTICIPATION OF DESIGNATED AGENTS- All designated
agents, and any other parties who have a significant interest, within the meaning of section 804(a), in the
applicable royalty rate, are entitled to participate in a proceeding under this subparagraph relating to activities

licensed under this subsection.
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128 Section 115 of title 17(e)(8) (E)(ii): (1) the digital music provider and the designated agent may negotiate
an interim rate and terms that will apply to the activity under the license; or

(IT) the digital music provider or the designated agent, or both, may apply to the Copyright Royalty Judges
for an interim rate and terms, in which case--

(aa) the Copyright Royalty Judges shall, not later than 15 days after the application is made, publish notice of
an expedited proceeding to determine the interim rate and terms; and

(bb) the Judges shall determine the interim rate and terms not less than 30 days and not more than 60 days
after publishing the notice, through the expedited proceeding.

129 Season of Bad Laws, Part 4: Music Services Sell Out Fair Use, June 04, 2006, available at

http://www.eff.org/deeplinks/archives/004721.php (last visited Nov. 27, 2006).
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130 CIIP Subcommittee Approves Section 115 Reform Act, available at
http://www.techlawjournal.com/topstories/2006/20060608b.asp (last visited Nov. 28, 2006).

1 Statement of the United States Copyright Office to the Subcommittee on Courts, the Internet, and
Intellectual Property, Committee on the Judiciary, May 16, 2006, available at
http://www.copyright.gov/docs/regstat051606.html (last visited Nov. 28, 2006).
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to the Subcommittee on Courts, the Internet, and Intellectual Property, Committee on the Judiciary, May 16,

20006, available at http://www.copyright.gov/docs/regstat051606.html (last visited Nov. 16, 2006).
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DI[V

I11.3.2.2 20060 FR P EHSFEBEN AFGEEZEX (Platform
Equality and Remedies for Rights Holders in Music Act

of 2006)

134 Wallace Collins, Pending Legislation 115 Reform Act of 2000, available at
http://www.wallacecollins.com/Incra2006.html (last visited Nov. 28, 2006).

135 Section 115 of title 17 (e) (9) (III) (aa): The General Designated Agent shall be governed by a board of

directors consisting of 5 members, 2 of whom shall be professional songwriters.
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136 «Section 112 Licenses- Section 112(e)(4) of title 17, United States Code, is amended in the third sentence
by striking “fees that would have been negotiated in the marketplace between a willing buyer and a willing

seller' and inserting “the fair market value of the rights licensed under this subsection'.”



128 E B (R A R L B TSR

SEE— A S BEE R A B H - JEROeET - RN BRI E T
SEIE =5 A S S R e T 2 i I ek B -

ANEZ PR > BT [l 8 fre B R RE R BN 2 > Hirlah R R i
B3(The Local Radio Internet Coalition)Hi 57 fE $5 = FEFI: H(The Home Recording Rights
Coalition) < S B TR FR AN S SR I sl o Al FH e e 2 A B s 2
Fldt - HAGACEECE S A M B G 2 B s et 2 BT H - A REAlH
DAL HE 0 BEEMTH T ek —ih - S AR -

I11.3.2.3 2002 F{EE& ERR/ AP E ZE (Internet Radio Fairness Act)

IRSCBIFFRERAS 112 ~ 114 R BUE - MBS EFESEE (webcaster) S 258 5EH]
[ AR IRARES 114 fRFTR ] A HE TERERER | < R ~ B (R RELE
—EFEE N B PAEEREEY) o A G R ERECA S E A E R 2 -

SR > Fevamdis R IR B 0L HERA T 2 DRERII S B — LA B R
L SR B SEAS A PN R AT 2002 4 7 F - SR Er i 5 A A R AR A
FAFREFHIRE - SRUERE 1000 NAEAERES FBEERE—=dions - MO e if & NI ERS
11 0.7 FETChS B sk B LIS - JEIRUERIKEM E 1998 4F 10 H 28 H - FEH5|
LT RS RS B SO © Pt - SREB e DA LA T S B I
MRS T SEEGFEREE | 2 J5UH(fair but not free).2 1% - PEREFRTIHEREERR AT
Z(Internet Radio Fairness Act)">'Jz 2002 4F/NHHERK EERR 72 (Small Webcaster

Settlement Act of 2002)"* » 7y SH 45 HEHS i i 4 e A ELACHIRRE ) TTRE Z R

37 H.R. 5285.
138 H.R.5469.



fies

(5

“1EFH 129

?”ﬁ?
i

WEITS SRSk VR L BERE - DU > RERE S R RS L B S -

=~ NURENREEENSERCEA

2002 4 7 1 8 HEEr Bl S EHAERAKES 112 (e) f 114 () (2) (B) fREtFEK
L ICDASR V6 SEE S (R ER SEE A (SN oo ot Zilo S /04 & SN SR )N
RIS ATRS o (i BT R P Sk

SR/ N ZE R B L B o R g R R R B R o IR SEE
EAEREEES 17T 26 114 (f) (2)  (B) flRECENER H 2 S FRERER <SR B R
WHRFZEOE R ER I H -

AGRUEA B N FES2 YRS EREEERS 17 116 114 (£) (2) (A) K

(C) ArEZH Gty -

IR EPARE » /NI RESE A H AR R I S [ A AR Y 2002 42 7 H 8 H
FITBOE L B AR RERE: - AT 1 HAR I [ 25 8 AR R 2 Ak B Do T DRaE /N
TR J S FITHEREGN  ERIE: -

= ENERVNISRCER

KBIEERERRS 802 fik (C) MEBIER " fEER R Ly » 27 | &N
A TBRTES 114 (f) (2) (B) Frie/ NUBE CERPUERST )« WHRRZEEARN
ARATHZ /NS 5 FH SC B VEREER AR S S 601 fERFTAE < /INIIAR3E ~ /NI
AH Al NI TR

\\Xb



130 E B (R A R L B TSR

=~ GRS AR ERERC RE REBUE

[l

SEBIEERERS 112 fR@EEIESS © HEEE 106 BRANFIATE » HERFEE 8t
TRETEZIBIEAN  ARPESURTE 1140 Z TR E SR ol (R IR B RE R R AR
REAE B ERIEOR R - SURIR RN Z: S SR fERAHA - RS
KEIFER TR e L s < Bsks - SR E— o a— (DL L2 SR gk
Yy EEEERECIRE > 0 (D {7y R B Gk B S PR B L ) e
VI i RO B - (2) 1y B ) ik B S R B R F B ok
L) AR L PR R Y -

_
_

111.3.2.4 2002 /NEUHERE EERRAIf#EE: (Small Webcaster Settlement

Act of 2002)"
HAETFESS 261 WRHIERE » B4 INEHEI i RS 2511 R SR B [ S R

FIfPEZ B 2002 4 7 8 HEBISEEAEIEIR Lamay A ECHA R K Sk
EE R E R PTBOERER AR ~ BRZIESY © IIE > S50/ N e i S
BIRRZHERE AT L BRI RE R - 7 B LU 2 73 LU E R A e FH o2
i o

A R A 7 ST TR R - 5 BRI/ NS B R S A AL AT
TELFR ~ BIONZIGIE T > MEEEHE 1PH 2002 45 7 F] 8 HEUERTE LK - HEE
I3 BRI A B HER e~ e Tivans - BEr AR A LR T A 3
PREgHEs EBE 2002 4E 7 H 8 HZHE @ A B RE W « INIE - RrF a2 & i

139 pP.L. 107-321 (2002).
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140" “The payments to be made by noncommercial webcasters for the digital performance of sound recordings
under section 114 of title 17, United States Code, and the making of ephemeral phonorecords under section
112 of title 17, United States Code, during the period beginning on October 28, 1998, and ending on May 31,
2003, which have not already been paid, shall not be due until June 20, 2003.”

141 “The receiving agent may, in a writing signed by an authorized representative thereof, delay the
obligation of any 1 or more small commercial webcasters to make payments pursuant to sections 112 and 114
of title 17, United States Code, for a period determined by such entity to allow negotiations as permitted in
section 4 of this Act, except that any such period shall end no later than December 15, 2002. The duration

and terms of any such delay shall be as set forth in such writing.”
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“()(DAERE LN E(Federal Register) -HRRAITAA B iR ek SH N 15 (notice),Z 10 Kk - &3 AR H R

pe - ATLVEDR G T AORER Sl R A A i 2 MR - il RIRERERA % - SAKER®E)
B PR EAER -

“(ID— B 432 subclause() .2 243K » B [l & 6F 8E R MEIZHIER 0L H BRRR P RE RS 8 - (Ot
AT DB H S B E S ] -

“(IID 5 #F = (The Librarian) fE¥FTA # 2 REE - 0lC AR (FRERES & PRAN B 7 h 2 HEFI]
& FACBTEER - BRIE— T EREAGERZ PSR - H—E 2 FAER subclause(ID) T
T2 E /9 (a significant interest in the outcome of that proceeding objects under subclause(IT)7 & S Hp -

“(B);:E I 2 R (Period Agreement is in effect)-{RIRAE & MR VAL CUERE N EFRE /D 2 B
FEVERR R o SCARERBF5 AR b ARy H TR AR 2507 - G HEAE 2009 4 12 F 31 HAl
PIRER HROT - Bk e i HARRAE AT - SRR £k (whichever is later)



FoE EEEERA 137

(A) HeERFERREnEERREREHIT - BIEREREZHTRS
REGERAR -

HHFA SRR B - SRR ~ (st il FE AR A H R R - (R R RE
HHAERR A R EE R SRR TE I > LERp AR (PR S EL A - R BT RReE T
PR - (i fra O S LT SCBREEREE SOE VRS R I — 161 - ¥
SAFEIIRUE » (i A AR A AR I (IR ET H AR - MR
TE S HERISE: TARGEMIRS S - DIORBRHE A - ARSI E AR AL -

BN L AT REES R - FRALL > W2

142 1999 EAEEEH - B RENREREEE"

e B ZSATVOERRAS > J2AE 106 KEIHF SER KGR B Stiet(HR 1554 TH) >
Zbeiliad L RANHR 1554 EH) » Z5EBEME TR < ANHR 1554 PCS) » 5GEEBE K
Sl AR 25 TSI 7 (HR 1554 EAS)'™ o ASRSTHEHR HZIY HR

1554 EAS I EINLIAFE -

2 R Uy AR5y (Title 1) HI T iR S BE W0 & A |
( Satellite Home Viewers Improvements Act) » HARALEE @ BALER 5 A 2R

LS PSR e i R R A I s HR T P A4 R -

'S HR 1554.

146 See http://thomas.loc.gov/cgi-bin/query/z?¢106:H.R.1554: (last visited Sep. 18, 2006).
WOEERENNE B (OBARFHER T BRERESEERSE  QFEEHmIITRS
FCC ;2 #iHI| ~ BT AaPaiCHA v DUk Q) Es A E B a7 - B
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HIGENIITEE - IR IEEREARUE © # iR ZREE (pattern)-

QAR AR AR A R SR O B AR, > ol B T 2 A o R R e P
SRR R (g > Stz H A B AP A A E P AR R S G H T s 2R T F
AGEA LU N (DB ABERE T —

(A) AR IEHERBAR B E fi (practice) A TE—AH W B EIPERY SR HEBL » EPuElE
8 A A 4 S T 55 O 9 3 STt . 2400 SR 1 7 i e — W e
(network station) - 3 HoAth PR mb e il B L AR 5 T 8 ) o K ek o i 22
il LR 7 P I HEPE R v R R EA - BN HE A R
PRECE [ B B 15 6 il 1A 250,000 SETTAEAH - i H.

(B) AR ILREER o H i A3t 7 ol S PR B e - o e ke — 2K A
EZE MRS S  TRBEHE Tk KSR o BRI AR i e il v
i LR BERCE S o ARt (locality) Bl i (region) 5 5 (i > H.
BRI R e AR E W EA > AR LR L Gk Bl T B 8 5 6 {18 301
[ 250,000 SETCEAH -

BohEb s Gt RS ™ -

LA 2 AR Fl— (A ST 2 515 ¢ B0 (BB 28 B ACE B GRIR B g
(distributor ) » $/3 5 H BB AT FEHUAT FHE i 2R -

U B EREESS 119(0BRIE © DI -(A)VE FR AT B (superstation)- & ZE i{fk
subsection(b)(1)(B)[D)fA 1998 4 1 H 1 F 45Kl FESZ (P2 HES LRI 30% - (B)fEH (network)-
{EZE £ subsection(b)(1)(B)(D)FA 1998 4F 1 1 A= 5K0 HE 2 (O F2HE G2 SR ek ) 45% -
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ANRZI EZHI > AL T R ak A S U FHELEETH AR e &%
WE > DURGESGRERERIB A HFERHERUE o R AEHE T Elt5e o ik
2004 SEA R S ENUBUIT SR B PR R 2 | A ATRLARE - INBE ARSI A A E 2
Mo (R E R 2 -
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F wm T ANEHBZH

IVl # %

“The world goes ahead because each of us builds on the work of our predecessors. A

dwarf standing on the shoulders of a giant can see farther than the giant himself.”’

EBFH LSBT Zechariah Chafee R AEMEE R b > AR ZFIH
B e 2 EHE - AU 2 EEMETE > BRI A A LR o (IR R
T FAVEEARYTERT AOEEE > BT MIA L IR A R e b -

SLETEHERIN S - B BT M SR Mg E A Te A IA] ~ Sl HAE SR 5L
B2~ 54 BnRIIEELERE - S R IR R R s SRR
HESRIRTE A EARER 2700 - (HARES I E AN LIRZ N > IS E IR AL S i B
AT MEMTAITERTEE A > B E A EREA I S i H Y - (25 RS
Lata TELEPE B MEAEIRIREE TERE R > AR R e 2 S -

ST FREE BN LRI ERAN L) AR R BT AR A SIS AR IR A7
RFFEER )~ " BOEBEA LS ) ke T INEE B OGE | SR RS

S ZAHRBRL IR R ZE > DABEE— DMt S ERE A A N s T 2 S e

IV2AEZEHRERFEER

' See Zechariah Chafee, Jr., Reflections on the Law of Copyright, 45 COLUM. L. REV. 503-529 (1945).
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EREEr FAT 1988 5k AR TR T [ 52 58 s {%-3# J5)(National Film Preservation
Board) » {1 1992 4 & SOE A R T2 IR 4 4F > BT 1996 4F > A H
RIZHE T 4 o [FIREAE 1996 AERELE » Bl T BIR B A2 <2 ® (National Film
Preservation Foundation) » [fij 2005 43t B2 dE s PR A71% - HIDE P K IZREE 2 OR(T
BB o BIR BRI RS AC B 5 85 RIS - R E R e e 2
FEETME ~ RIS RHAR -

RN KB EY) > RN SSEI SO U RS R, © (HUEHT RS 2 e
CASHEF AMHE LA Sy S 2 Fr » RIS » (e = oh > Sl A RS2
By o BOSEAN R N BT RS 0 AERRI R e D AR AT RE -
gt B T ORESEE R R S - B DA AR SRR - [N - B

Bt — R — KRB > T B AERRE ) AlEEhE (B R R AR
TS IR

b3 > BEERHH SR > ACRHBAG DIF A AL St e Bl i e Fr Ay ==
B MM AR E B EGE A SRR (R R R
st~ CIEER A 22 A RS - BIEHVGERITR > EEREEL
2 BUEAERC SRR N o BEAE R MR Fr PG R R = 1 T

IV.21 BFEEMHAEDE (National Film Preservation Act of 2005)

AERUE B S TR 52 PR SR S RS - T4 (I e ] 75 i B & (Librarian
of Congress)isafy » PRy [RTEHEAVAESE - EEARIIHE © (1) FFEREGEISEL S

2 PL 109-9.
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\i=d

S0 (National Film Registry ) {R{7FIEER » 2) BEERF B A T -

B B R A TR S E R RS 25 BB RAGIR TR R B -
SEBEIR S b~ S Lo R SRR - AR - LR 10
RIS > (LI T e FR TR T B BRI R AR
CESC LN AR S R

B [ = AR IR R ESR L T o BT TSR R R T DU At PR
FRIZREZI BRI o (AP EsBE R HIY > TSR dE
EIEOE -+ AN AER AV v LSRR PR Ao n DY &S B B - A7 e b T
IR AR TR B S TR o ORIl HL GRS 5 25 SRS R R 3 e > BTN
HIERAT ~ I M B E L -

ARG N 22 A s PR A R R > s BEREEAE N 2 (7 > SHEBIE E R R
1 22 fElRk A -

AVERE T 5 2 L 52 A% i A% 07 0> (National  Audio-Visual Conservation
CentenHY G » ANEMUEAERIZ B R RBVER - B HEEREZIRICE L BT T
BIECR IS Fr PR > 3G ER2 ARy ~ S ~ ARG Fr - (5 pReF
17l R B 5 ] 5 Y o s R DR T D A HA IR R RE ZE PR PR S 1 - 2B
b EiLiE SRR G - RARE AT I IR A KRR

=
NN

\!

N

*F 2005 R IF - BIZK B G AU EAGRIE 425 R o See hitp://www.loc.gov/film/titles.html (last
visited Sep. 22, 2006).



142 g e A R T T TG

IV2.2 BFEBEHFEEESTEFEM#E ( National Film Preservation

Foundation Reauthorization Act of 2005)*

KRG A(E 1996 FFHEHT AL T E R ERESE - SRS SRR
s PR R — (AT ~ R AIVERERS - SRS N E SRS - B
FEORFAER  DUGEAR AT LIS E S -

il

iy EHH{

BN INEEE AR B FEEREY 9 NSNS 12 N - FeEdrnysk 22t
B EER AR R o I 4 4 o SR A A2 B FACAMS ARG > S RE
ik B R - M) SRR RIS o R SRR -

&

TERSERE Sy > AEHLESE 2005 4E5 2009 47 > FEg @47 vl DUE TSI FIC A7k
<8 530,000 G © {H IS BLRE AT TR B S HIORAT: » NPT AR BRE T ~ 5%
A S HA I L

18 MR - S AR PR IN LR R © ATl S s e F I A3 Al A
e BE R B R HURER » FLrfofli] ~ BRET ~ BB E(EM DU —EE R g 2

TRATERL - Ry AT ek Eryse ol - UGARERZ RS 20 HIERCHY Macek > IAIbR
T EERISRBIMIEE ~ Rz~ AR - RERAOER Bl 5 PR 2R s -
RO LS e S F - IR AN R - i B E USRI SR

4 PL 109-9
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IV.2.3 REEE Y (Family Movie Act of 2005)°

(=) MERER

A Title 1> iR R EE R B BRI A A2 FEAES 108 JEE g 2004 £EHY 5K
VEFR RS » BIEaRIs  AERPERIBRIT T - F(EREERIR A N ERZ AR R K
PRI ARG B ] DUBE F b5 Frig S g -

e R S T ARRE RS2 UG e n LA E] 1998 4FSE B A fth 1 —
F s G Sunrise Video © 3522 G FR AE FASH BT FE T $80EIEsk | -
O ETENR BRI SZ ) DL iy B e O B A3 2 o

—%4 Sunrise Video [ 2 T. Ray Lines 1% 1999 £F5d T —Z & s fHEEE » CleanFlicks
Video - CleanFlicks f#E—ELEMHYHER - ARRBTRFTAAHERUER I - FHREE SR
HESEGTHRIAARES © "CleanFlicks i@ B AN ER - ARERHE BN IDIBTET - 1
& HBTIERAYEERS « £ CleanFlicks U5t AFER » HIFRMEREGAAZH A -
Lines EXfitt5 HA 10 Bt AR SE 20 B0S fHE Y © £F CleanFlicks LR
o WARFS A FIBG SR - °

RIS SR A R - MRIsE 5 TP AR

W
&
e
=
s
=
i
it
H
iy

* PL 109-9.

® Larry Williams, Cleaning Up Hollywood; Sanitized Tapes, DVDs Have Directors Crying Foul, in CHL
TRIB., Oct. 1, 2002, at 3.

7 See Frequently Asked Questions: What Content Do You Edit Out?,
http://www.cleanflicks.com/lovDetail.php?detaillD=6 (last visited Sep. 22, 2006).

¥ Nathan Grow, Note: Clearing Clearplayer’s Name: Tracing the Legitimization of Digital Movie Editing
Technology, COLUM. BUS. L. REV. 723, 726-730 (2005).
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(Directors Guild of America)#5# /BT BT o “EH/A G E & Martha
Coolidge FEFEAEIRAHEHAYIAET » AN EREE BT R o SCFFoTiEE & AR
5y BIEEAREMER — g N SRR A R — Sh B N2 > IR
M o DT R TR SIS S S A S RS A KA (moral rights) 4 BRIELR
NI R A E A N R o I EHE S R AR T BB
Coolidege 72 £ FA"ANHERZ IR £ Ftb E T AN Bt S Fpi B ia Sa i rl > HEE A
T EHCEETAT T AR NN Ry LB 20 AT LURF B S
LA 2 12

18 SRR DI T T RS A ] DAL 2 2 F R E e
HUAAATIE BZRE » (HIEAE 2002 BBEH VS — KAYTFHRG > Movie Mask (— g
SOHRHG RIS 1 FE 2 A B RO HRHS R RE ) - TR A B IR R 1B (At
IR REmG b 2R EHE LR S B ARG A T - PRI R e o R
{af )M CleanFlicks 531 Korey Smitheran 1l 1= 5% H R 52 BRI FH S0
HY L33 471\ Robert Huntsman £ 2002 S50 v & T— ELgli /IR st/ B sl

0 » Mk Huntsman v. Soderbergh —% - BIST{ERAAR N » RV -

{E Huntsman v. Soderbergh —%<H » 35 B L TR = ERERVIRGE - (NIBELE

 Martha Coolidge, Letter from the President, DGA Mag., Sept. 2002, available at
http://www.dga.org/news/v27 3/dept presreport.php3 (last visited Sep. 22, 2006).

10" CleanFilms: About Edited Movies, at http://www.cleanfilms.com/about edited.phtml (last visited Sep. 22,
2006).

' Matthew S. Bethards, Can Moral Rights Be Used to Protect Immorality? Editing Motion Pictures to
Remove Objectionable Content, 3 VA. SPORTS & ENT. L.J. 1, 5 (2003).

12 Martha Coolidge, Letter from the President, DGA Mag., Sept. 2002, available at
http://www.dga.org/mnews/v27 3/dept presreport.php3 (last visited Sep. 22, 2006).

" Vince Horiuchi, CleanFlicks Boss Wants No Part of Suit, in SALT LAKE TRIB., Aug. 31, 2002, at B1.
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SEEHHS AT P I ERE » YR IE eI AR S 7 TR - S8k
B B AR AT PR RE T BRI B BRI A S PR MR 2 SIS > Pt ficds
Lanham Act $EHHAIEAE o beE Jo S ARl el R i > FaREA
o AERPEEFEE % B AZECKIEREANZE (moot) » KIIEAE 2005 4 8
H 17 HEIERRR - °

HIRTATAIG > 50 B emAT DU -

. S HTLURFREH B P A IR R R e I N B € FI I R -
2. RfbEEIkBZEAIERIAE -
3. HINEEWEE A

4. EPEIEEIE RSN -

(Z) BHBRAE

ANEHHEN A E 2R BN AT R 8 BRI RAT RS BT TR - ReHCER
TIREAFREEHIBUE © ARG 202GV BV EBTHET T2 - TEMRIER S EHR
RHAR R ZN AR P N B R b s ER B R G - B — Al A A
T AR EEIA S - M B RS S Y PR A () ol i rE R o i I
R Ga i fasa H g EMER B Fr ik Z ) - AL EE kR
AR A R EREURIERE A 17 56 202 O/ BRESmEEIH

W IERERE LT BRBIYZEEE o NILE R R F AT -

"> Order Dismissing Moot Claims at 2-3, Huntsman v. Soderbergh, No. 02-M-1662 (D. Colo. Aug. 17,
2005).

16 See hitp://thomas.loc.gov/cei-bin/cpquery/T ?&report=hr033p1&dbname=109& (last visited Sep. 22,
2006).

"7 SEC. 202(a)(3): by inserting after paragraph (10) the following:
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JE o R L SR TSR AR S AR TR -

B3 T8N EEE RS E AR " IR | AET LB Y
e S0 T AL ) (content-neutral ) A - IKEEAERHRIERIEZE - B
TR FHARERA A RS A — i = B B RN - b E i har

HPFRE IR — Sl E A G HEE R BRI E - BREINS > Ak
) H ARG T RE AR EAPRT 2 i N IRER] > ia SRR A AT

EB LR B WAZR BRI - FTLMEILEZ) > B RIS — Mgl 20y
RUE > BUSHEREZ FrAE  TBE AR r A -

AR W 7 (e S5 BYHE A I 5 DU FIRS Y > IR AT Bl 70 BYE & B 52 Fr Y
HAYES Tl 7 H OB EEL o NEILEA IR AR R 5
A o PRI AR o R HURE SZ AR FH DA A s H I 2 =] AT A e
[ > AR Z N R L 5 S 5 > R BT A th » B RS B
Bl i A AT R 2 L o [fE R A R AGI s e B — ) - R
R & R A AT IEAE R A 5 R IR T B S RS BT Y
A o 5 IR AV AT H R P 38 BE DU RIS H Y BT 58— SRV BTHET 715 -

AGEELZHIES 108 IS R 25—l RAERY - AEMNERE T O
i WAL AL H R HEE R AN R Rl n] DASe B e e - cE R T [

“‘(11) the making imperceptible, by or at the direction of a member of a private household, of limited
portions of audio or video content of a motion picture, during a performance in or transmitted to that
household for private home viewing, from an authorized copy of the motion picture, or the creation or
provision of a computer program or other technology that enables such making imperceptible and that is
designed and marketed to be used, at the direction of a member of a private household, for such making
imperceptible, if no fixed copy of the altered version of the motion picture is created by such computer

program or other technology.’’
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HEEME SRR R R NEAERIROIHEEA -

VLB EHMATER T ARV ) (limited portions)iZATRTE — IR EHY
PEIe R B IR LSE L ERSE R A T (8 2 PR (TS 52 P A IRAYET AT T8
i o

AR AT SR BTEET T RS & A A B R () (fixed copy)HIT T 1S EA G2 51
FAEREERIRIEE o et o S TSR SR RS (IR BTET T - (R E
TR ERELR &R TS -

B RESE AL NS TR R BTET TS > BIFOEA AR - Bl
Ry 7R > BOG AE i AN ~ RSORE R 17 B R 2RO T T RS AN ] - AR
EAGANE PR E AR ERHIRE -

(Z) HEE

AFAEBIE YA - EAT R SEANERIRUE PEHTERE - &G H John Conyers
PRBAER T — R BB A RIS R o BB E i ERE © AR
TEAE 108 JHE S B L2 IKF > & TFRERINY & Merybeth Peters AEBI G # 5] » [
HHEPERERZIERITLIE © ANt Peters HYSCET P R AIAN I N 5 AR T B 2om R
FI > SR AR TE M EHEL T > SR S TR AT R T R AR AN

'8 See H. Rpt. 109-33, available at
http://thomas.loc.gov/cgi-bin/cpquery/T?&report=hr033p1&dbname=109& (last visited Sep. 22, 2006).
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M A B AR A A TR P T LR T AR

AEAEHR it 2t AN DRSS - famAk - A SEess
AR TRt R i S A R 2 A RALMEN BT Fr o IRASERE TR
FIHEIEEE N - E AR DR TR INES =T - REEHETIT  Jt

SO . 20
(RELLEISISENES AN

A AR T RESS RIS » (BT RE S LN I A I A AT S AR
FOBEIE « o B a T s 5 A SEAS S P ORI R EA A A T RERI B A A HIRT
S > SRR RS RERA R  ER > e E A AR E R E A
B IR S A B i fELIS 5 B o 5 T S s 4 A Pl 2 1 A,
FEBHLAE b N BB TR » TTHEE AT A S B P AT A Fr ) B o P TE
e - 2!

IV3 HoHERALHF A

IV.3.1 2004 £ 5L ERATEHEREZE (Individuals with Disabilities
Education Improvement Act of 2004)*

' See Statement of Marybeth Peters (Register of Copyrights) before the Subcommittee on Courts, The
Internet and Intellectual Property of the House Committe on the Judiciary, available at

http://www.copyright.gov/docs/regstat061704.html (last visited Sep. 22, 2006).

0 Nathan Grow, Note: Clearing Clearplayer’s Name: Tracing the Legitimization of Digital Movie Editing
Technology, COLUM. BUS. L. REV. 723, 759 (2005).

2! Nathan Grow, Note: Clearing Clearplayer’s Name: Tracing the Legitimization of Digital Movie Editing
Technology, COLUM. BUS. L. REV. 723, 760-61 (2005).

22 pL. 108-446.
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AT Title T~ Title 10 ~ Title T = AR o Title T 15550 SR N\ G (T
L Z(EIFZ N %Y (Amendments to the Individuals With Disabilities Education Act) » Title

05 F Rk 208 52 ks « AHRBI L€ (National Center for Special Education

Research ) - Title IIT {3 HAWAHEH LK (Miscellaneous Provisions) e
(—) IIEER
BIEAE L RAARIBT 30 472 B DR Sl # B R AR T ~ 5E
AREHE B OEREE . TS o MTEANECE B DS s 2 2okt - BIRLUE 1Y
BT - TE2ED ) (copy) BEIAEM PRERCGETERE AR - WA LA T S BE bl
HH :
1. HERSEBIENE 1975 TS il s AE % (the Education for All Handicapped
Children Act of 19757 » {ii B [\ 5E B LABEZ NTTEE » SRS B O it ol

A IR AT -

2. MRHEOIT 30 SRS RIRS AR > ATAKBE B CRsihse Sl i < 2R A S RIHE S
2Vl

(1) FERECR AT B il LR R -

(2) RS CHiE S B L MR T S e 2 B A e i -

3) M INEE B > DUECR R IRZCE /2 RIS B D BB S S M £

2 pL.94-142.
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{E > PR EE R HEZ o

4)  BEAIEEER B O ltse Sl s (i AN TR > Pt il i -

(5) DS B LB R R LA AR Syt I b s
W 9 L RERGE ST

(6) IR EH IS A AE BRI B 2T -
(7 FE T bl B U bbbt Sl s S A R s i B e s =

3. BBURATERSE NS AE G TR 8 AL 2855 -

4. RG> SR SLEAEN L EA SR B AT L B o S AL
HUILLOUSE 2105558 SRt 2 R AT - HHE L JER SR i mlE R
ORPEBEEHILLOIZ R EREA » B4 > FEERREEE « BRI B LS B
1o L HRLL B 21 5 PSR B2 RPRECE - MBI > B 2 SRk
BN » FRECE BRI B IR 5 AR R BB e b o B H

AR -

5. FROLEER B L PR R A ST RS FE i (transition service) o S B[ [RiHEE

SUIEZ A A EAYEE 2 -

(Z) BEFEEARNEBIEAR



Uz B SORE FRAT 151

AR 306 GRAFREE SCBIE MEREAES 121 fBREET T{Z 1L - JiX subsection B JIIALLT
ZHUE

i ' 52EN ) BN B ERER - S22k B Bt T R A I v
[ »(National Instructional Materials Access Center)[\FE i oA » HAFE B D Frse (i A
AR ATAUE - R B &R L HE(National Instructional Material
Accessibility Standard) Z sEENZM 4 - AR ML B 7205 R 2R A LR IS
SEHM < WEHRE AR 52 A Q)2 A EEA B A o T B S AT L
SR E RS (e e ig = BRI A S DB S > DUE R - BE
B~ BT s (digital text) EEL T B BEgE A ] ) RSB INA - NI P
HFRERERS -

(=) BETT
ARSI B DR A\ A5 DI B FA B AOBER 2 B DURZEH]
TESZM > MEZHFSCHIG ZERE Y[R B » AR — 2 BRI - 5

AT EFLMGENE - M TR EALET EE A (FRC(EREM ) - 15Uk
RAEE M L rTREE iR T 8L - IR 50Tl -

IV.3.2 2003 4 f f& 5 20 2 & J5 #] A B2 £ (Instructional Materials
Accessibility Act of 2003)**

(—) #&R

2* H.R. 490.
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12003 AEMERRREACERE M S5 ) WILEHRY - S LR e HAReR
AR > BB I BT DA o P i A e A e s A = (iR
HhERl e A e A BRERERE A - AR EI R < FIUF -

AREZEH A AERIREN BT — 55 © fERaZN NG R b B bt oA B

AR brtbE < SEHT > GBI ATIRI 2 L S [RIR M PR RS S B~ AN
AEASAHRH Bl T AR+ RITZEAEE (A7 T BT FAEE | the Instructional
Materials Accessibility Standard)) ~ F&I7FEHZEE ~ BUTRERI L3 (EEZH)

LIRS

(Z) HEEFEEMHERNZBEAR

SRR AT BRI S 2 0L > BUEAER 8 10k » R IRMUEAE N TR B PR

121 fERA B

FIREERS © BROMK SEC. 3(a)fTHisK B T A& b 7 INZE B it
ZUE BB < I > TERGE E B FAL SEC. 121 of title 17 #li@ s SIHEEHS -

FEARAEM - DU SRR (large printyf# - a i VR g o S et ol A7 B A s it
B < Bb  ERGGAT  ARIE PR T G E R8s L=

MERER (ATREERERES 121 e R 2F) -

(Z) EHEFHT
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AFZAT R EREET A EE F Y AERRE S LS L ISBEA L2 (]
LTI TR FIRIEI A - P R ERER S 121 PR ERE TR
FFTRS™ o LA T4 2004 47 B Ui AL BB EAE RS ) MK > IS
BRI EIOREDL > 2004 4EBCZMRIE N BB - ErH B L 2 - >

IVA HEE A H B

V.41 iR

12005 et  HEREREE TR L AR () HEE ) K T 2005 SREEAT
IEE AR EZE ) WTRE R B T 52 (F A (Digital Millennium Copyright Act,
DMCA).Z i) » FEHE AR S IE P HL5E 1 DMCA S RIGH R DR - FRER A
ZIEDL > FEREEE A ERETL G B BE T RUE ~ B RE T 542 PR FE I o B AR S A
H bR B < SIS RUE » LI DMCA LR AT K L F5kk

SCFF DMCA (Z E(EFRENBIBEHLRTIE — 2R Bis i LR A Ak b s T
H R AR SRRAE A A QIR S Z A S DMCA i

B ORRSEBIE R 121 BERE » EIRAEES T EB, BB ) o MRS B R -

* EBIEEREESE RI@WHE - B TS | BT A RS | ER - B EE  IEEE
FARREZATRS » BLIRBIREFRELEER 53 RMUEMAELZ T - IREBIEIRIEHE i fefmmse s, - | Bafihs
BEE AR ER - BRItz S " BAR B DR | - AVERE - QIR RS S IR B (PR E
2 65 &7 HE » See 17 U.S.C. § 121(a): Notwithstanding the provisions of section 106, it is not an
infringement of copyright for an authorized entity to reproduce or to distribute copies or phonorecords of a
previously published, nondramatic literary work if such copies or phonorecords are reproduced or distributed
in specialized formats exclusively for use by blind or other persons with disabilities.” See 17 U.S.C. § 121(d)
(2), “blind or other persons with disabilities” means individuals who are eligible or who may qualify in
accordance with the Act entitled “An Act to provide books for the adult blind”, approved March 3, 1931 (2

U.S.C. 135a; 46 Stat. 1487) to receive books and other publications produced in specialized formats.
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[F PR S ERE N IIRRE » R R R ORI LR H I AE SRy - BE& & 1F
HE N IS By 2 S G o 507 I DATH A - AE LW S A B e it AT
FAP R S Rl o TP Ty s -

oo 12003 AEIRERE - B R JE T AR AT AE A BRER B4 . (Consumers,
Schools, and Libraries Digital Rights Management Awareness Act of 2003 ) HI{f AR5
AETE ~ TR RO S BLEOT SRS AT 2 & U ERERER A IR
FHERRT » SRR B ~ 205 A R il 25 B s JHC I S ST B 12 P B o 8z
REFIEPRESTA PRt Al » SN AR R T AE -

IV.4.2 2005 SE{E# - MEEEIRBADITREESER (39%) EX

(=) IMEFER

12005 AEfREHE - MEE AT IR B E AR (P9fr) Bi%E,  (Benefit Authors
without Limiting Advancement or Net Consumer Expectations (BALANCE) Act of 2005 )
TAEPEIC 2003 AFHIE R > BEgERHLS HIRITE B S BIB E R 2

» DABRE A B BB SN AT A B8 LR -

B TEBIEEREE T (R AES Bl T 2885l ; ([tlo promote the Progress of
Science and useful Arts ) Z T73EHI » Z{EHEEALEAE @S s T - B 1
T TEENRE ) SENGIGERLET A > R S SGT EE A E TG

7 H.R. 4563.
* H.R. 1066.
¥ See Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975).
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BT ) SRR 22T o IR EREL L EAE TR R A M B o P R
Z bS5 27 > ILAE Sony Corp. v. Universal City Studios, Inc Z<HH 5

— 31
Nl

AN > BEEREZED g  TE EER S PR R, B T R R
) ZIEEW > I TARER ) ZEEAMES[FE T Sony Corp. v. Universal City
Studios, Inc 2 F¥ig > BRI & TEREESRS LT RZABIE T2 > BRI
R 7% P S LS g I (PR 2 T ¥t IRTE > O A I R AN R
Rt PR NSRRI ~ ARSI e ~ B - ] DURFIHE ~ A2 iy AL
REASERE Y ~ AP ET N - B E B ERE N MR

HEHEN R INTRE A 2 O - IR g fe H 2 UG PR LA R
HAEAE - BAT g4 (FHEIA(Digital Millennium Copyright Act, DMCA).Z il ]J5U&
F TS (R T ¥t ) (balance)RRE » FCRTE(ERE A RES A FRHL IR
fahfik T IREIES ) BT ) ZATRS - DI T EIRE | (digital piracy) > {HHIIA
M CREEEREN - AR GBS E e H AR B A5 &

513 72 m A EEIRHIARE (idea) ~ &if(information) H FHURE ~ 2L Gk ©

IR PREEES 1201 e - (A An Gk = AamEfEEE - A
HERUBEDA R 465 S EAE T S L ST - BB IR AR

% See Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575 (1994). 7EAZ 255 e b b B S
FFE (Parody ) HERSFYE(FREE SRR #ilE - APl (transformative ) RIAFE(E - BT
JF IR ERTH R R e - SRR 2 RG] -

3! See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).

32 “No person shall circumvent a technological measure that effectively controls access to a work protected

under this title”.
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SERHL IR IE ~ FIFEIES > B8 E O e ks B i -

SRIMARES 105 JHEIE . BT - A TERE TR 3~ ARG A
(A AAE A RIS F - SR RSB > A 5 Lol 2 78> W H
DMCA i IRl S ~ BRI Al (E i N\ B 5 Z [ A MIRRE > ST
FEVPRESAEN G ~ IR [FIRF - £ 7AERF T PR AR ) B TRk AR A
ity P IDANERLEE BRI TFE O > AHZ I Lofgren {£38
FREVELSN > MIREE AR WA -

AREZEIENEIATVIES > (1) BRI NS T OB ) B TR
Wity ) <O > (2) Al e oy > (3) AR — XM <E@H - (4)
fEIE DMCA ZBUE - SaFEis "B o ke TiREI0Ies ) Frfsliser s -

L BN R T BRI B DA RIRE , O

(1) i THELE R i A T SEREEAT  PREERERIA -

EIESEBE FRETESS 107 055 1 I T 5B H] ) ZHUE > /£ Torby

any other means specified in that section ; Z%% » Jjjl.I= " including by

analog or digital transmissions | > JRE[I#F T AL ECE B, EAE

3 See Universal City Studios, Inc. v. Reimerdes, 111 F. Supp. 2d 294, 321-24 (S.D.N.Y. 2000) % K% ¥ -
Universal City Studios R DMCA £ 1201 2 B2 #EFFEE 1 MG A AN BT Al RLRED T i F2 CRaE HE i o 12
o BHRBMET ATEAS BT ] NG ~ B R R TR R S -

3 See House Report 105-551, Part I, Section-by-Section Analysis of section 1201(a)(1).
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TEEMET ) R -

(2) BT PR E R o SRR S SEE DU A B S B |
IR RS B B A T B~ TR~ TS o
A IR REEREZAITES

PGB ERERAS 122 Rtk > FIEINGES 123 (a) R BUE - T BERIE G
A&V E C R S5 Y s ik B A 2 0 - B
B 7~ OO TR TR A S FREREE 106 {6
ZIUE  RIMAFFG T A > ABHEEZEREZ TR 0 (1) BiFEfEs
HE > B AT RS RO ACE SE RIS - RPE GRS (EYZ R
HAGET o (2) IRABHEHIBUR R #AE  TFS A B RE L3H ~
RN B AR o

el TR ) RIFSCE N (BRAEMGREASL) ~ B ~ 2 0E - 5K
BIREAE ~ Bt ~ s ME ) > il T A g IR L 2 A U2

"SI RS o P AT DURF B A 3 TS ] i & A B
16~ DUBIAS R A (R ~ it ol ot T AE Sy 6 2 S o i el
MG B -

P“The first sentence of section 107 of title 17, United States Code, is amended by inserting after “or by any

other means specified in that section,' the following: “including by analog or digital transmissions'”.

36 «Use of Lawfully Obtained Digital Works- Notwithstanding the provisions of section 106, it is not an
infringement of copyright for a person who lawfully obtains a copy or phonorecord of a digital work, or who
lawfully receives a transmission of a digital work, to reproduce, store, adapt, or access the digital work.”
37« for archival purposes, if all such archival copies are destroyed or rendered permanently inaccessible in
the event that continued possession of the work should cease to be rightful; and”

3 “in order to perform or display the work, or an adaptation of the work, on a digital media device, if the

work is not so performed or displayed publicly”.



158 g et R T T TG

(3) NS 123Cd)EERIE » AR AR R B Ik A ik o PR -
FIFELS 107 165255 108 M6RRIA B S AEfrms e fiihs>

2. PultprEsake 8001 (Nonnegotiable license terms)

FEEVEREETIGINEE 123 (b) fiRZHUE - By T A wlfoh g < S HE R K
*'(Nonnegotiable license terms)ifi ZABBREANTEAT » X FHEMEFRAE HL R

REE B RER PR e & BRI R EESTT (enforceable) *' o

3. A TEE—REGEMES | (first sale doctrine) 3 [

LESEBIEVERELSS 109 P EIE NS () JERLE - T 55 a RS ¢ WEHLE @
FIRS > S AL IR LI AU R e L BB sk P L AN - i
ZATE N BREERTE ARDAT a8 2 5 AR E gk 5 ) Hik
IV EC DU R A U s 2 - i DUEBe ARG B —$ 278 5 U 65 i B
RS - o

¥ “Construction- Nothing in this section shall enlarge or diminish any of the other limitations on exclusive
rights contained in this title, including any limitations that relate to archival activities by a library or an
archives under sections 107 and 108.”

O HMEEE IR B E (R E R MR IR A RS B R TR IR B
ZWOREF PRI LR AR e IR R - DULE Sy -

1 “Effect of Licenses- When a digital work is distributed to the public subject to nonnegotiable license terms,
such terms shall not be enforceable under the common laws or statutes of any State to the extent that they
restrict or limit any of the limitations on exclusive rights under this title”.

217 U.S.C. §109:Limitations on exclusive rights: Effect of transfer of particular copy or phonorecord

# «(f) The privileges prescribed by subsections (a) and (c) apply in a case in which the owner of a particular
copy or phonorecord of a work in a digital or other nonanalog format, or any person authorized by such

owner, sells or otherwise disposes of the work by means of a transmission to a single recipient, if the owner
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IRRIS E VIR A AR EE R TRl R ZIIRTE - iRz (EAR AR
AR A EIEEL BT > Jei PReE B E L A N Bolg & (E

e B — 2 o

4. A TEEMEH ) K TIAEEIRE ) TR TR AT

(EIEEVEREERES 1201 1627 TRHR RIS 2 W0 | > 4828 (b) TEMLERIEN (o)

B AERFG—E ST AR R IHMERE H R T EYm B s f it 1 7

(1)  HEIEEEY) ~ $EVH - OGS R w755 NI
PR AFI » ATDARGE R A 82 #2# (control access ) F/FY)EifR#EF (T

HENRERI A B FE it -

(A) HATRAEEERER S TR AMEE S TR -

does not retain the copy or phonorecord in a retrievable form and the work is so sold or otherwise disposed of
in its original format.”

# 17 U.S.C § 1201. Circumvention of copyright protection systems.

¥ —fH " technological measure | S RHLRAERE - EFREITRBIEFRELISEREES 3 BRGNS,
B B2 > BIHIIEEE RIS | technological measure | > 3T FHFE - AGHERR | B
fiti s o DABRERBEERE s IR — B - SR FREEES 3 50 1 28 18 3K - T BBt « & (F
HE N FTEREAT S0 1 B PR At A8 e A BRI B ~ 2 ~ A ~ BfrsR MR -
4 «(1) Notwithstanding any other provision in this title, a person who lawfully obtains a copy or
phonorecord of a work, or who lawfully receives a transmission of a work, may circumvent a technological
measure that effectively controls access to the work or protects a right of the copyright holder under this title
if--"(A) such act is necessary to make a noninfringing use of the work under this title; and"(B) the copyright
owner fails to make publicly available the necessary means to make such noninfringing use without

additional cost or burden to such person.”
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(B) EEREARLBHLE ML EHGNE - DMEIRNE S AR A &
FERIAT RS IEAMRAEZ (A -

(2)  AEIALERFE FOIEAET - BrfDURRE ~ A~ SRR B nT DU
AT S5AZEHEE A (control access ) E{FuibrE L ERTH AN B HilE < FE
B

(A) BHUTEREISE 1 (A) 55 T IR ) P2t -
(B) WABHUEREIG 1 3 (A) 13 TIHRAEGI] ) Fraseat ~ 2R

(C) I FHENIELI OIS 1 3 (B) (LA EEfE -

(Z) HBAKE

AFIAHL S, 2 #5 8N Lofgren iS5 » AEBIE A DS NBEE Ry 1A 2 A HE RS HES)
DMCA Z&ik > W T BB E FELFENE 5 - id 1 B R LG F
n> 48

K

( ”Customers need a voice. This is not just a technology versus Hollywood fight
Lofgren < FTLARHIATLE » HHAVEHERFREIEC 1998 5ditdn) DMCA it
METR DRt AT

1 2) Notwithstanding the provisions of subsections (a)(2) and (b), any person may manufacture, import,
offer to the public, provide, or otherwise make available technological means to circumvent a technological
measure that effectively controls access to a work protected under this title or protects a right of a copyright
holder under this title, if--"(A) such means are necessary to make a noninfringing use under paragraph (1)(A);
*(B) such means are designed, produced, and marketed to make a noninfringing use under paragraph (1)(A);
and"(C) the copyright owner fails to make available the necessary means referred to in paragraph (1)(B).”

8 See http://www.infoworld.com/article/03/03/05/HNdmca_1.html (last visited Aug. 28, 2006.)
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AT 2 F g BB W AR SO R LR LA ] > A1SEBd A 2105 % (Motion Picture
Association of American > f&f5 MPAA )F-J& Jack Valenti HEZP AR Z e B 77 DMCA
WL LR . R TERNE LSRR 2t IAF SR (RN T
DTG AL ETE | FT 0 A il Z (TSR R, 5 rse
HE I A The business Software Alliance @ fi&jfff BSA )i Robert Holleyman JRgd 5 »

ARG e DMCA 2 %0 I > it B S R BT & Pt ™ -

(P9)  /INiG

12005 AR MEEAT IR EE R (B9 B, ZERTS19E T E(E
RENRER] ) B DI E RS | SRR Oeil > SEERZ ST NA  AGTH e
— iR ERIH BT AN - DUIEE

Lo B AON R T AR B DA IR, O

B ARZBUERS 1t s DR Em T B T R BT
WAMREZVERE > JRRIE B RS De T - TR BT R BTE LT ANE
SCEAERER ZRUE > FEEAATAE G2 -

MEAER AT T SEE  ZIRIES > BIGE T AR BUE o TR BT IR
b o BEAIARIAE TS BIGEA ) ZHERN o WASE SR ERERR CBUE - BOLEFARIL
PR RS P A RAE R — TR B A G R A 2 22 > JCHOE R T i 22 JF
INBH 3 o FIITT DAL AR SR S B B A T e, ~ TR

¥ See hitp://www.infoworld.com/article/03/03/05/HNdmca_1.html (last visited Aug. 28, 2006.)

Ohttp://www.bsa.org/usa/press/newsreleases/Business-Software-Alliance-Shares-Rep-Lofgrens-Objective-Bu

t-Opposes-Proposed-Copyright-Legislation.cfm (last visited Aug. 28,2006.)
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"R BRG]

P Sony 28,2 TIRFEIFEHE | (time-shifting) » FARERATRZUUTE T BIEFEHE
(technology-shifting) » JREK; " A ISR ER B ~ (7 ~ RSB, 1T
Tt AN AT B A Z R - (R N MRS B R A2 LB 0 2 A2 T - JC SR

RIS ~ PSR < BT - RIS ke TR T -

PN I S S o)

Fiteds T AT ma e ) SRR TERE AR T O S (RS ) ' B

(I AEF AR LRt B ~ BRIMSUE S EAREROUTT R > Ba SR %
i o S RUAY A HERIRE SR O A AR > (1 B AR A B gk R

U { P E A FRERIRERLAT (end user agreement) FZIRELAIIA s A FILAEE S =48 - 45
e B RERLH (shrinkwrap agreement) - 55 —REZ R FAE L (clickwrap agreement) » 2 —RUEHE H
T2 (Browsewrap agreement) © FTagHY | HfEFIESRLKT | (shrinkwrap agreement) —fi% (&5
& KRB EE RN A C N BB EMECRRENL - U RIEIAE R
JREEZ 55, - [RIRF R A MR D L AT A SR RARSH B A8l - B S BREBE E
158 (RIFfES) - BIFORBERZ RO AR - | BEEEHERLKT | (clickwrap agreement ) HIFREY
RIRER B FRESLR AL - Z ARG HE R - SRS F BT E N s - IR
e e L SRR - SRR AR (Tagree)sl " A[EIE  (Idisagree) » BHEFRE
AR SRR & e NAY - EREA S ST e, B R - T REBIEELY ,  (Browsewrap
agreement) B HIERAES (MGG I - EHZA KR IHERARIHELS - PIATHEZETEE ~ Chinapost »
PChome Online ~ CNN %555 - Hg H I8 SR 2 4408 - FERER H AN HE - R SRS
9~ BRRPESIRARIRR > AER B I E BN - P RSB S PR
TR AL RAGE M " HYES ) AUENE - kA T R ) TR T ERE [
BZEE - HE BN E - BRI -

? AIRTREFTIL - RemEdFE R - BRI S BB 52 - SIS AR BACRAE »
HHBAESEE] ProCD ZEHUARGE R REREIREE A e ) BEEEZEE - SRR
BVARR Eie SR NeRitll e U SIS /o L S NS PR U Sl STH AV 2 SRS Vsl R ESETE S
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TERENGTHT - i R R RESG T S R PR & AN 2 el L G LE] > A
FABEE TR > HIBEE S ER B R AT o S E S N - (PR BT RERS
ORISR, T -

TN ET ARG ST S 0 LR 1994 45 ProCD v. Zeidenber™—2E > f;
FEAE B 5] 2002 4FAF — B ISEEAAE 55757 (Uniform Computer Information Transaction

Act, UCITA) -

Zeidenberg & HUGEMSRIERI P4 > HE 17—l ProCD 22 ] B5E
%45 " Select Phone TM CD-Rom | [ CD-Rom - i&{[f§ CD-Rom it ProCD A\ H|{E T {E
ra 2 il e R R B R e e - H A A AR EORE AR HT LRl ~ I T ek
BRI AR 2 AERE AIIRF B S ARG — RGPy A — AR T (T Rl ek
& A ARRBE A BT L > BRI ZIMER ISR BEAYIR I » s e T A

Pl LAt R ER GRS FH - MREEALT ? BHFERBEERES ? DU EG i

TERER MUEMTESE > FRAIR S
PR 2 E R ML B PRI & ok - 2B EIE SR F G - DA

EUERE TR BOLEEREAHSEMIEATE RS > 199546 H & fifHE - FRER T3
K htoe > BB TERThE TRR L 0 1996 55 1 H  FRIGHHS - Ml Laha sl sEReia 2 ot
W CORENAHEETEAAE L > 1997 4R 7 F 5 ¥Ewydg | EISEES R B R 2 9E ) o RLRERR
ERFIESEATRE AR S > 1998 4F 5 BB - ARt R S B OH P B R AR REIR ) 2 5 2 - T
REIARGEEFEATE LER 2L > 200246 F 5 Mt - & AU BLH B Bl B (3 A R BITZAER
ENAHRESEATIE 1w 5 > 2003 42 7 H ¢ FFEME - BERF QUGB 2 PR - DUSCH R S

O FIFCR B ROE S RAE 225 > 2004 557 5 DhEEH - SEREELHRGIRTa S N A2 By k-

i SEE 1995 4R SCFERTIT B i EERERAET TRS HER] - RHEGAHENENT - 2000 £F 8 5 $E0H Bz
FHCEE (ERER S b BRI BE R s o STV R - 2004 525 H -

* See ProCD v. Zeidenber, Court of Appeals of the 7" Circuit, 20 June 1996,86 F. 3d 1447,

¥ REZEEAR TSRS o RED TR A LA (S0 Fe - SRR A A
AN EFIRER]. BB ELARIIETT - YLk BROGREAT  MERFT AR IS S R - s
B2 ~ TR ~ B - JETT ~ B - IHEFEMS -
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IR AL REE (] | (“The listings on this product are licensed for authorized users
only”) ZEIR » {EF/FRESRESLA I TP RE BB B (B 2 5L 6 HL
BEIRHAT ~ PHSORE R H LIS S 2ot - B TR R R LE 3wl DALE AR |
BV S ER2EE  (in any networked or time-share environment ) - ez &R ke —
Al s B HAL GBI - SRR B LR R A B I - 1fha B fiesk
& DME/ N R EI R - H02 4T 1 505 Se R I RE GRS AR B < 1995 4F 4 H
Zeidenberg 17 | Silken Mountain Web Services 7\ » i a8 ah Bk H 3 FH ARG %
F > FIH ProCD 5B RHERERHE T F CRYERHER » W55 T — (Y a1
TR TERHE » 1995 45 FJ kLI FREp= 2 /7325 65%( the Federal District Court for the
Western District of Wisconsin ) {51724 145 ( preliminary injunction ) fiff » Zeidenberg

VT T —{l— KA 20,000 ARG A~ R &R E o

{EARZ > ProCD /A FlE4s Zeidenberg F1 Silken Mountain Web Services /3] :
ZEBVEREE: ~ E R BRI ~ & SRR PN AL IR ~ W S e
AAFEF - HKEPE Easterbrook 1 H #AFEE ProCD /A FH]Hil Zeidenberg .2

"6 AR5 P PR | ST ™ MERE S RS 3R T LB
LEBERS Tl TN R 2 B RE | A2F] Silken Mountain Web Services
FIIANARET - ARG S B B AR ZAkR » BT R E
IEF VRN IR -

>

HEr [ > {F Feist Publications, Inc. v. Rural Telephone Service® Zrfi » {fz L #
TR (SAATRIEMITEAI )  (the sweat of the brow doctrine ) » [#]H] " i
BIME (RE PR e SR L U IS, ~ (Rak ~ FEEEIENE HAK A RIIE

% See ProCD v. Zeidenber, 86 F.3d 1447 (7th Cir. 1996).
57 See Feist Publications, Inc. v. Rural Telephone Serv. Co. Inc., 499 U.S. 340 (1991)
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Frz TR ANERLZ B ERER PRI > AE Feist ZEikbetag T A P
ANHEIFERITER R > BLEEPIRE PR S i ARl - 1R A HET
BORHEE N R e 2 B PR R DR - BT fa AR AR ] DL 32K L T iR A R
BRI Z (] -

TEEHBIRAE - BEAELE ProCD ZErf > 585 T SRENZEFRERE &
BRSSO ATR ) WIAE IR » SEIRA Feist S0 RFTATIRRE - -Gk
EBEEY ProCD 20 SRS FRERS R It AR IR ORH S > S A
PAEAICRAMERE AR A BURER] - L 2 St F A LR P TR ElA > G5 AN
M BA TR ~ REMAIES ~ EENHMEE = 08 AR ZERIEIR GRS
R Esse BRI R AR B E s AU EH R (A b -

MHgEERER R > FI AT DA - B T 2 2 T ERE S
HEZHN > RIE ERT LU > — T FUIG A2 & TEREAIRE - JRBIAS HLfii =
TS TR > — TR MRS 2B (EREARI G - (2N S E R =&
REPRTTRUE AT AR TIIT TR - AR ~ BROMIUE ~ RGEIIR ~ oI aaRE ~ 25— X
SR RIIRGTRE o BB ES— TR Ry (ERE R 2 IR - wTRE S KR BRI
PECATEE R S AR ) - e A ERIP A TR Y& (IR DR A 2 iie (AAfER )
FIF AT DI P& MR B EE e EAE - N e Rl A S T EREERITI O/
i o AT AR DUE FRHEEE ] » S HRE8 R A R R R B 2 BRART > 2%
TEHEN IR A R IR > (HAEREETE L & (BB R BT ~ BROMEESS )
HAER A Z BRG] - MIH S S AT R B a TN - H BRI e R R
FEEHENZEE - Al EEHENR TOREEE > R ERER R IR T H]
W NGEME I G20 B ER A RERE IS4 T ERE N BZHE - ek A
A EEISEEANZEH AR IEE - R RAIRRE - Sa i 8T
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BLEAERE N Z AN BRAORIE - AR 1 (5 P& ORI 22 ] -

BINEVFREAAG - PRAEDIF SR BT > T LLHE T8 ARAS B2 HE R Bl FH A1 FH
E VR HEE RGP - R A ERERRI LY b AR —1FIr s > Biis
DR P I ERE R RO PR R 2 BE T - P LS TR R 2k
o FH 4 0 2 T AP I A TR E Pt T (R R & ERE A AR
sl EBR PRI ALE— B MR T AT USRS 1E  HEA 37 E A SE AR g
Tl H A & > A ERERRE SR TG DRI A A G B A W Z BRI 14056 2= PR
SR TRLZ MY > SRS IR UEAR AT DA ARG BT (RS
ETEREA RN S — R USRS R L GElE o 3a kIR e B
R ERE AR AR AR 2 R (R AR Rt > &N 17— ERORA RS
RS EUAR A S5 BEIR (public domain)fK{F - FEREITERS(ERE A & il ) R
HERH AN B 2O S A R RS A R PELBE -

* DRBEEMEESE AT TR BE B - T G FEREEIEM B 2% - FIEZH
MRS GIRAEM TR B A+ = RARE SO S BR 2 1ETE - EER - UN&IR > TR T
HIH > DARSPIET o BLYE

— M B RME - S RREEEEIFEFEE R -

o FECME -

=~ FrRI B B R AR AR R b o LR -

VY~ IS RS R T S AR % -

B FE AR 2R R TR A A FHEORLE » IR » (A —ER I R IERT A &
BRI BUE - MEBAE st R T - S (R SR A-DIBE R TR - GEREEAHRS
WHERTE AR > 1995 4 6 F 5 0 - (CEFiEEm ) - B cBIRRm sk g - | 204-218
2002 -8 H 5 BREEE - (WESARE AT LIG 2 ORI TR ) - ARMERS » 5 201-203 0 1994 41 A
PR - (REEFRREERRE I ORI TR &) - EUEESENT » H 32 199348 H -
89" See Nathan Smith, The Shrinkrap Snafu: Untangling The "Extra Element" In Breach Of Contract Claims
Based On Shrinkwrap Licenses, BRIGHAM YOUNG UNIVERSITY LAW REVIEW 1380-1383, (2003).
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55T RS E k0 2002 4F R 78 A & A KE 5 74 (Uniform  Computer
Information Transaction Act, DL Nfifjff§ UCITA) » UCITA $gH 1 PU{R PIBTEHE DU H]
BT > 53R () He5E 5 T (the federal preemption)®™ > (2) FANLEGR .S
#il#}(fundamental public policy Exception)® » (3 )4/ N2 5 Hi (unconscionability)®( 4 )
I i 2 (consumer protection laws)® | #X1fiT H Fif LU A FE R JH(Virginia) 8T L
R (Maryland) 9 15 JN#RTT UCITA » A INAEBI R E - R R N2 52
£ » UCITA Z HERIEE DFAK

o REZAETAR T EASEIASLY L o JREN TAE A FAE - Bl - B - SR R EE
AN ERIRER .2 BB IETT - L1 HIGRIER — R AR &R R e - S
B TORE ~ AR ~ B0k - JBAT - B - IEFIEES -

2 UCITA %5 105 ()i HiiE " AEMUEATE W MR LA % - R el mEN AR LR T
47T ;SEC. 105 (a) : A provision of this [Act] which is preempted by federal law is unenforceable to the
extent of the preemption.

® 5 105)ERLE T ERTGSETT HEARNTEBOR o b v DA TRAEENT - SR TR PR T

AR S HAGRER » BURBIA FF TR SEA - DUl 2 Al AN LB A5 R - 75—

ZPE T LU HEBCR M S TR FTREEE A HIAZE - ([if a term of a contract violates a

fundamental public policy, the court may refuse to enforce the contract, enforce the remainder of the contract
without the impermissible term, or limit the application of the impermissible term so as to avoid a result
contrary to public policy, in each case to the extent that the interest in enforcement is clearly outweighed by a

public policy against enforcement of the term.)

N BT - BB RSO | E R AR b AT DR TR
BUEHATER T ERR A MEK L SN A BB  BIRGIRRR A MEE L E PR - DU 245
eI 7 #E B o ([1]f a court as a matter of law finds a contract or a term thereof to have been
unconscionable at the time it was made, the court may refuse to enforce the contract, enforce the remainder
of the contract without the unconscionable term, or limit the application of the unconscionable term so as to
avoid an unconscionable result.)

O B 10S(EMIE - BT d TEZMESS - ASRAE B RO 2 & (R A - e ik
B E o ([e]xcept as otherwise provided in subsection (d), if this [Act] or a term of a contract
under this [Act] conflicts with a consumer protection statute [or administrative rule], the consumer protection

statute [or rule] governs.)
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12005 AR MEEAT IR EERERE (B9 B BUE - EERANHTH
. 32 HEfGR K (Nonnegotiable license terms) [ ZABELRMAI & - REHEBRIAE SRR
e {EHER B AT RER T RS & FRAIREIEANGEBT T » ATZEE KR T ] fh e 152
REMR L R RE AT I MRIRS 80T AL BRAUE B UCITA ML T - KIR
UCITA ZRUER HAAERS TAKBOR , ~ TEAFERAT ) FERIEGHE

AR R IR DL — Bk B e S Sy g e » ] FH L8 5 [ 5835 2% ik

3. PR EE R 2

D K RIS E T EI R N SR B S Y L BT - AR K
FEVES G FC A RIS R P B A IR (AT ~ Bl BIURESE: - LI B EY 2
AT NS EATHVE ~ HH SR A AT A MR B T 15 S (I A HE NS FL R
Ak — e By T KRR L~ T REFEHER ) (The doctrine of exhaustion)n{,

HERE L

SRR FS IR =L REAE Bobbs-Merrill Co. v. Straus® {8~ 85— EEHT > A
R ZRUEHRTINE R R Z T W M A TRV AT RSB ERE ~ HME - 32

BRI TEAEREL R A PR RE (right of distribution to the public) FiEYES 106 55 3

12005 HAEHE - AN HIR I EERER (I9f0) B ZRUEIRS (365 5% - WEEE
AN AT PRI 2 LA RT3 5 2 R A R T A ] 2 T2 A T 2 R TR BR A 3 TR 1 BRI A
TEXIRSRHIRE 7 FERER IR E B E e AR 8O T PR FERE - HATh
RATE BT FRERR 72 i fil A SO EERE - DUHMERR2 R LucE M.C.R. GUIBAULT,
COPYRIGHT LIMITATIONS AND CONTRACTS-AN ANALYSIS OF CONTRACTUAL OVERRIDABILITY OF
LIMITATIONS ON COPYRIGHT (2002); LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE COMMONS

IN A CONNECTED WORLD (2001) °
87 See Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 349-350 (1908).
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o WA 109 ik (2) BUERSETEBYE L HEW S S5 TGN > BOH T AREL
A AREAKEEEREN B - B SR i B ) -

W EREE A 29 BRRUE T FIENRASE A RUEST - AR (R A
I o SR NG HAC B S (2 it > AT AR - | 56 60 fRBE " #(F
B E GRS EEEY)ZATA A R R B B - (H Sk S AR o0
7B N - WEREY) ~ Bt < IR A MFEAY) - FEREY) - B
st fii o iR IR AL - BHEIYE > Al RE S ZRUE - QIR A
AR ERR B SR — KPR B A < BUE

RIS B AR N L BATRE - i E N AT e B
WA NZFTARE RIS Py > AEZFESY) AP T il BRIECRTE
EENZAPAMATHE > HE— B PR IS SR R B AR 72 - BIMEEEAERR
AEEFERBWIFA N > DIGET H B 2 L FANE 1 -

12005 SR MEEAT IR E AR (B9 B R TR KRR
I e PHREIEI D TS ORI, R o T A R T AR
REFEIFA] o EREIEEA: M E DL EL RS A e A T I
B Rt ZIR - MHBRGRS T B ) CIFAREEE > slE RO BRE b — B
fra 1% > BOREIIFRZ B AROEH F BRI - IR R AR L R
Pzl > LTl i A Rz > DOERCHAT AL HAY -

4. BUHE TR, 2800

THESET FE RTEIR I 2 FTRERY T DIk B Ot . (ki R R 1R
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fiti » Technological Protection Measures) » A53E# {FHE NSO HHER - A28 R

TR | SRHEHT G o 2ACAE 1 PR S R R R I R
i TERE NS P L A 15 n] DA R iy (access) ~ B2 5 (copy) Bl f# iy (transmit) - [fij
DA R R G AR I PR FE e - AT RERY 7 S #6H8 (Keyplugs) ~ &
(Smartcards) ~ %% il (Password) ~ 177K [l (Watermarking) ~ 26 2K B %45 il 32 47t (Serial
Copy Management Systems, SCMS) -~ # fif§ (Encryption) -~ & J§ 2 =X 40
content-scrambling system (CSS)Z5% » s Sopifs sl is G T 1 FHE N ZEIR
HAEEMEZ TSI T o (B RELUNIAE M - BB th Sl m
TEMEAF P D% (encryption) ~ SERSSEHNT » B (R ARKHAE 2 AR BB TR -
DISRAEEHRGRE 241 SRS A S R A S ERE IR MRS -
NGNS LR T 2 T A S RS R A (b e SR At A A AR A R e ez
MECITEIR N R a M IRZ 2 F - B EASR Ay [ BssE (Rt -

(ER B AT > B 7SO E A REAH AR (WIPO) AT BT GH D s TR i
[EAT AT E 282 4% FLAh 2 BER E PG W 72 IR R it A P 28 > N s FH R Y LAt 2% 5
T RV EREEAMES BT B8 6 | (circumvent a technological measure)’

i T A ek i —(FEE ' | (efficiently controls access to a work) > E 3% » SEFEHlERY

O UERET  (BIIARS R HRBHL (RAE f-  EREBCRE &) o A EIRERE ) H 71
2004 2 H -

© G CEMFREESITD TR, BT RERIE A, ST ) o BB - 2000 4
SRS (AR - REABER A RRAR ) - BT AR SRS - 55 /B IU » E 130 5 1999
ﬂg °

BT (BT R R O A - EREBCRNE R ) H RS B
71-72 5 2004 2 H -

2 17 U.S.C. § 1201(a)(3)(A) to “circumvent a technological measure” means to descramble to a scramble
work, to decrypted work, or otherwise to avoid, bypass, remove, deactivate, or to impair a technological

measure, without the authority of the copyright owner.

B 17US.C.§ 1201(a) (3) (B) a technological measure “effectively control access to a work “ if the
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TEFR > PR SEEIAE M EREAAE DT P8 PR e L BSOR_EAT BRI 8 R B R 22 ]
A S B TR A (DMCA) B it > AEEdF P D
PRI T S HRER R P T BB R P T B A A T A e T

" PR Lt S RN R A T RGBT Z LR > HEIMT 2
PV ERECERI S K AT B S AR TR ERE ) (Paracopyright)™ » 25
HENANELET AR FH B0 42 PRt 41 e PR R 52 VR RE R 2 A0 TR P 2
ZRERIN M SR AIRER - ] DASZERIR F N ATHA] 2 i LR AZ /5 32 42 PR i i P
LEAE > AT DA ECATE A 2 PREE BT - Sa R A A o o b ot (L0 A
TR A RERHEIRE » FL R ] REWE T (RS IR 2 T

12005 (e - HEE T AR AR (Bff) B BIRY TREEERE
ZIRRUREMPAYGE - AEEFREAR T IR B S i ) MR A1 DA B

measure ,in the ordinary course of its operation ,require the application of information, or a process or a

treatment, with the authority of the copyright owner, to gain access to the work.

™ S R PG B 2SR DA R AR S e L R o AR AR R - S
H F PRI SUIR-DASE R A B 32 R & TER OIS e LA R B - SR BB JE A 3

2003 4 6 H : BALE - GREHERRE G A B (E EREIR B 28 ) > TPIEORE I REA
FrfiEEam 2L - 2002 45 6 5 5T (BN E IREHT R B IR A - EREPORN S
) o A HIRESHEEE 0 H 69-91 0 2004 ££2 [ 5 b > (CEEHERTUTEIFE F38-1E Skylarov R
S AR SR ) - BRGREEETL  htp://stle.iii.rg.tw/articles/Science/90/3-910315-04.pdf (last
visited Sep. 22, 2006) : AR - (PikfBIREIR L & (FREE TP - BEMEMEST > J
12-18 - 2002 4E 9 H 1 BRAEE - (B SRt il (R pRag i ) - RV ZERESR T > 1824
2001 429 H -

P iEELAFAR R 62 [ EREBI S R B e 2 [F R DMCA B (Rt i it - ATl H a4
i o 1% DMCA ELRHEEE T EAE (EREE & PR #EE o See H.R. Rep. No. 105-551, at 24 (1998)

(quoting a letter endorsed by sixty-two copyright law professors characterizing the Digital Millennium Copyright

Act (DMCA) anticircumvention provisions as "paracopyright").

7 411 Pro.CD ZEHkE I EHERIRERLK RS D5 (R A i R R ELIR Bl TR R B 2R -
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MITEDL T > HRERED %P5 5 I 1 1158 B AR A BOE MRE R 385 F5 A it 1 T TR AN S 2

RfEET -

IV.4.3 2005 FRHERRE AN ESR

(=) IMERER

2005 AF$ TS Y FMEF 512 | " (Digital Media Consumers‘ Rights Act of
2005, DMCRA) » 74 2002 4 (H.R. 5544 ) ~ 2003 4 (H.R. 107 ) F4¢H » ¥ K EFS
4 52 Bk (Federal Trade Commission Act, FTCA)EL=E/EREE - (B IERFIE SR8
LRI B TGS AR AR 2P S SO TR W REZ TR
RANDPEG IR T -

5% ARELZREREFREE S 1201 16k (o) K BUERRN & L < T A B |
R BLSRED ER B E R T B R

REZHNAETFEE = (1) BIFEEFYE 5 & (Federal Trade Commission

TTie S A AR L BT S E R VR A IR | 2 EIEREAES TR - S
S SR S E R ? B AATA AT ERE DR EERHt | L, 7 R SRR
HRER T TRE S I ERE N ERYEAE ? IR e ARt L B ) SRREE SR
T BOERTHERT e Fs (RS It - P4 - HATR IR ENCE (FRE - RAMAREERAE S SO Y
TERF LSS e DG i P M Rt F A F IR AG A - FEH L AFAFEe " BFE ) i
PovsFETENE - FHREZSFE TR » AT RS et 2 5E% -

® H.R. 1201.
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Act, FTCA)ZBIE = (2) ORI B2 Heb A& s - (3) {E15 DMCA
25 1201 oo BE PR S B L BUE - IRl — BN A BRI D= B ek
i > B ERE RS AR R ASLIERG RN - R B (ERE A P SRR A
RUEMBA > IS ACEERE NS T BAE T SRR ) BB Frh MR R
AGHERFE R IEER I Z T -

Lo SIS 22 RERAR 24 (MR HUE

AREZE BT ST AG L 4658 24 BRI 24AMRZBUE - ZAb3a
RSSHAVEUR ~ ANIEME ~ HERTTH ) T PHER B SR EE L (prerecorded
digital music disc product)” » HA TSR (£ 5T H IR 175 > e
SRAE T THERIAE GBS ) 2 B U IR e ERA - AR SR A
G RE F B R R ERSEHR 2 5 B SR B E
o BRI SR A L ST D BT ~ ST TR AR AR

80

o

" «(b) Prohibited Acts-"(1) The introduction into commerce, sale, offering for sale, or advertising for sale of

a prerecorded digital music disc product which is mislabeled or falsely or deceptively advertised or invoiced,
within the meaning of this section or any rules or regulations prescribed by the Commission pursuant to
subsection (d), is unlawful and shall be deemed an unfair method of competition and an unfair and deceptive
act or practice in commerce under section 5(a)(1). *(2) Prior to the time a prerecorded digital music disc
product is sold and delivered to the ultimate consumer, it shall be unlawful to remove or mutilate, or cause or
participate in the removal or mutilation of, any label required by this section or any rules or regulations
prescribed by the Commission pursuant to subsection (d) to be affixed to such prerecorded digital music disc
product. Any person violating this subsection shall be deemed to have engaged in an unfair method of
competition and an unfair and deceptive act or practice in commerce under this Act.”

80 «Not later than 2 years after the date of enactment of this Act, the Federal Trade Commission shall submit
to Congress a report detailing the following :

1) The extent to which prerecorded digital music disc products (as defined in section 24A of the Federal
Trade Commission Act, as added by section 3 of this Act) have entered the market over the preceding 2 years.

(2) The extent to which the Commission has received complaints from consumers about the implementation



174 g et R S R T s T e

2. BUCETEREILES 1201 (o) ZBUE

A G ERE T i T AR T 7T RIGRAERR TLlbe I i B U R RS
1201 fR(e).ZHUE > = ERER L T BRI ) AHE -

(1) " RBELZSE ) it - JHREHFEEREZITE

EAFREESS 1201 REE (a) ((A)FBUE B 1201 555 (b)) (D(A)FRFREE
IEAEAT RARE ~ ST ~ AR - Fa PR E - AR R R H Y
Magat ~ AREE AT RN ~ v~ BRAS ~ 3500 AREE R
2 1201 B8 (a) (AKX "title ; 55 (b) (1)(A)gK " thereof | % » 17
0 T ERGRERIER S | St o JREREZIN T ERAR R 2 5E
(unless the person is acting solely in furtherance of scientific research into
technological measures) FEERIMIE » BMUAZRIT T RFRMIIE | i HiEs
HE - PR EERECATR -

(2)  TRIHEREER o BRI (PRI RTRE ws e » TSRS

of return policies for consumers who find that a prerecorded digital music disc product does not play properly
in a device capable of playing an audio compact disc (as defined in section 24A of such Act). (3) The extent
to which manufacturers and retailers have been burdened by consumer returns of devices unable to play
prerecorded digital music disc products. (4) The number of enforcement actions taken by the Commission
pursuant to section 24A of such Act. (5) The number of convictions or settlements achieved as a result of
enforcement actions taken by the Commission pursuant to section 24A of such Act.”

81 (a) Scientific Research- Subsections (a)(2)(A) and (b)(1)(A) of section 1201 of title 17, United States
Code, are each amended by inserting after “title' in subsection (a)(2)(A) and after “thereof' in subsection
(b)(1)(A) the following: “unless the person is acting solely in furtherance of scientific research into

technological measures'
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i

fA5E 1201 (C) (1) FRIGINS T IHERE R RIBEM L E EREY I BTRED 4%
Fili > S EREIEES 1201 (C) (1) BREUE - HEHEEES 1201 RN 28
TEREZ R ~ Bopt ~ IR HAFRER S DU~ G > ATZEHE
1201 (C) (1) fERB@NIES " EAEHE E I FH L & (ERE TR RES s $ T it
IR SCETERER ZATRS > WMERSHERGRRLRE DT s P2 1l - 45 IR S TERETL
ZRUE > R TR RSB ERER Z BUE -

FEEAERERSS 1201 (C) &GN (5) > "ERIERIERREI TR > GHIEGE
SR HE EIMEE SR G Bk ie 2175 > MR RFH S EHEZT T
e » QUBR TRTE TIHEREERY ) SGEEDSSFE RS - E R T OHEREH
() B8 ~ PRERURED G 5 5 < s aliks - AR MRS TR -

(Z) &BFRNE

15 & & I B4 (Consumers Union) 57 € [ V8 & % 17, & (Consumer Federation of
America)ffA 2005 4 4 HEF R B RS WiFORANELERER TR

82" (b) Fair Use Restoration- Section 1201(c) of title 17, United States Code, is amended

(1) in paragraph (1), by inserting before the period at the end the following: “and it is not a violation of this
section to circumvent a technological measure in order to obtain access to the work for purposes of
making noninfringing use of the work'; and

(2) by adding at the end the following new paragraph:
*(5) Except in instances of direct infringement, it shall not be a violation of the Copyright Act to
manufacture or distribute a hardware or software product capable of substantial noninfringing uses.'

%3 Except in instances of direct infringement, it shall not be a violation of the Copyright Act to manufacture

or distribute a hardware or software product capable of substantial noninfringing uses.
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BHIRERGE ) S TEIE DMCA (Zihk ) A EAE o Sl el 5 88 i @R o B ]
AT FERER ST PR 22 AEREEERERIE T Hi® -

(W) /N

12005 SEEAIIEE AR H RS ) BIRNEEREESS 1201 i (o) BlaE B
HRe R H T TR S it - S IR & TERE 0 P& T ERE T R B e H5
R TS > MANE S VFRER ZBUE > B H - E R A A= (AR AR B ol
B LB TR > YOERAEAE T SRR 5 3 14 PR T 7% & BT Re Bl (A
BRG] B E PRI E — 80 RS A A PR N AT L BT - AR
TR A2 2R Bl T 2005 e ~ AEREAT R IR E AR (B9t
BAZE ) AHEE o MAPRESE PR AR A SR IR B R . TR

ZINCE S 15 NE G RE a0 N o I R T eV o RS - [t LI G
HETHE-ANIA T TR E ST o AR g R E BIoh 22T > 2 > BIfEASE

BRAUETITER > L5 e A RE S AOER AR B I S T SBT3 Z P - 1))
JEHI5E - IEAFRFRARIEGE S 2 38 -

IV.44 2003 SR8 - BRKESHEBAEF EEREATESR

(=) IMERER

8 See hitp://www.consumersunion.org/pub/core_telecom and_utilities/002191.html (last visited Sep. 22,
2006).
8 See http://www.ala.org/ala/washoff/W Qissues/copyrightb/copyagenda.pdf (last visited Oct. 22,2006).
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SR 178555 [HE PR DL AE A B 7l (digital rights management technologies
DRM),Z S (v B 7 il (digital media product)™ ELAT WIS K2 554 » S st
H o ZUER Rl A IR BN - SIS RS - A MR A B SR
B A N PR BGES S R n] B BH R IR < B8 - 2001 A ININ—A7 13287 Karen
DeLise 5 Fahrenheit Entertainment N8 F7 /N & i1 CD BAEE » i R A 1VEE & itk
{EFE AR O s LI © 3% CD IGEORIAE A NS P81 g S Aduh ekt - st
il NERHE F Gekr 9% N a A BEAS RS - Karen DeLise 223l fE altlE o E OB E:
R S S RLRERHBR A © TR AL 2002 4 2 H [AIRERGHIEE - T8 35 mE

SRR SRR EE N RE/EEN CD-ROM WML, DVD R - [F
5 > AP ERA R RIS - T T ERSAEIER ik MP3 Zf6ff: - ¥
TR BB S 5 SR AR AR AT - (455 1201 IRV BIRAIEEFIE 5 4R -

%6 $.1621(2003): SEC. 9. DEFINITIONS. (3) DIGITAL MEDIA PRODUCT- The term “digital media
product' means--(A) a literary work;(B) a pictorial and graphic work;(C) a motion picture or other
audiovisual work;(D) a sound recording; or(E) a musical work, including accompanying wordsthat is
distributed, broadcast, transmitted, performed, intended for sale, or licensed on nonnegotiable terms, to the
general public, in digital form, either electronically or fixed in a physical medium.

87 See http://www.mp3newswire.net/stories/2001/cdsue.html (last visited Sep. 18, 2006).

8 17USC1201 (d) Exemption for Nonprofit Libraries, Archives, and Educational Institutions.--(1) A
nonprofit library, archives, or educational institution which gains access to a commercially exploited
copyrighted work solely in order to make a good faith determination of whether to acquire a copy of that
work for the sole purpose of engaging in conduct permitted under this title shall not be in violation of
subsection (a)(1)(A). A copy of a work to which access has been gained under this paragraph-- (A) may not
be retained longer than necessary to make such good faith determination; and (B) may not be used for any
other purpose. (2) The exemption made available under paragraph (1) shall only apply with respect to a
work when an identical copy of that work is not reasonably available in another form. (3) A nonprofit
library, archives, or educational institution that willfully for the purpose of commercial advantage or
financial gain violates paragraph (1)-- (A) shall, for the first offense, be subject to the civil remedies under
section 1203; and (B) shall, for repeated or subsequent offenses, in addition to the civil remedies under
section 1203, forfeit the exemption provided under paragraph (1). (4) This subsection may not be used as a
defense to a claim under subsection (a)(2) or (b), nor may this subsection permit a nonprofit library,
archives, or educational institution to manufacture, import, offer to the public, provide, or otherwise traffic

in any technology, product, service, component, or part thereof, which circumvents a technological measure.
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e R B A M < T8 B0 > R R R AL L IR R TR 8 ~ i Zehienss
BLACE RS - WIAHYE S SRR IR e T Rt - DADRE i A s —
B > EMTEFETERERATAT LT AR TR & & E A i
J5UE H FIRTCaT L ZEI > HASREERLA -

AEEHAIE - SEEEIE S 108 & 1 b B i1 223 S Brownback HE—2 & 2003 4 9
H 16 HEEH 72003 (RS2 ~ S0 b ol e RER A BERR AN S %, ¥ (Consumers,
Schools, and Libraries Digital Rights Management Awareness Act of 2003) » =55 H (5[]
TERMRIE YRR ~ U NS S i 25 AE b LI S S N A 2 et T BRI B RER A 2
Bt Frad g0 - AGEHE HAER BN DARLE « #5  » ANERRILABIZ AT -
T T SO BT SR FISE A I R P et - HI Bl ERERE M o R
A o

AL G FIRR BN MR Bl - A0 5 BRI (access control technology)

BRI (redistribution control technology) o i —REH T oA 745 LAY

(5) In order for a library or archives to qualify for the exemption under this subsection, the collections of
that library or archives shall be-- (A) open to the public; or (B) available not only to researchers affiliated
with the library or archives or with the institution of which it is a part, but also to other persons doing
research in a specialized field.

$°8.1621 (2003)

%°S.1621 (2003): SEC. 9. DEFINITIONS. (2) ACCESS CONTROL TECHNOLOGY- The term “access
control technology' means a technology or process that controls or inhibits the use, reproduction, display,
transmission or resale, or transfer of control of a license to use, of a digital media product.

1 'S.1621 (2003): SEC. 9. DEFINITIONS. (9) REDISTRIBUTION CONTROL TECHNOLOGY- The term
“redistribution control technology' means a technology or process that controls or inhibits the transmission
of a digital media product over the Internet following its initial receipt by a member of the public, without

regard to whether such transmission is for the purpose of use, reproduction, performance, resale, or
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Il G R B B o B~ B RO ~ i~ S SRR SERE R G
TREHE— TR R o 73 DA s PR A7 A 7 s ) 2 AR 1 B AR R M e
%o A5y » SRR R SRS TS PR AR A B AT BERG E h BE ~ EEARE ~ EE ECH
AT RN ] o B I o AN SRR S R BT A T B o g P2 TR il
FHEAT R APAE S 1B~ ZUEHRG Sl &5 B FE AR < RER - 3
L HE > ARGEIREILEGE - BRiZ s FAES DA BT kA g ~ #
B A R ] 28R AG ATRR AIAt o AR S SR B 5 22 B (Federal Trade
Commission, FTC)JffE & s eI E AR E e e ZE A

BRIR IR FREE b 2 & o e PRaB a8 ~ ZOaiites K i 75 AR ST AT L B LB e Oy
FITBRS I e g P2 TRl B ST PR T A A R H B i Fe R R > AN
EWIRTJHEATT » eSS g I » RTIACERIT T2 — 4N » B SR A
AFEOE S N E AT T -

LRI ~ PO S R L 75 B Y R ] A PR KT Al 22 (& (Consumers,

Schools, and Libraries Digital Rights Management Awareness Advisory Committee) -

(1) B DR BN S TR B O LA R B e HIOJRE/ER S
FOBE 52 G B il P BSA T P2 e DA e 7 G2 2B 5 i I (T 8
(PR A B ~ 2O B B S e - DU ~ 2R B S el 5
BINAAETR AT B ol i At 5 U5 R B BN R ety L 2SR 2l
AU Z 25 -

Hﬂ

(2) W Z S REMEOR (5 DU MR - B SRR ~ FEmLET R EA - B

transfer of a license to use, the digital media product.
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HREN ~ SEFEYEA ~ SO RO ~ SERESEEN ~ A Emiis s
o FERERRSE R 3C AEdh (RIAEMEE TN « EAG B g D
BB MERSIRASHRHEE - MMM RS PR IR R - 2
FR  EEEE S AL BRI HARBURFZ A~ AR
B B L DIRENE TRy - Frhe it Hople B S B E e DL BEI L )
TG DIREAT S0 KA -

4|

(1) BRI B aliicfrtiy LR i EER B BN & for oias - a2 2L
ST LRI AR B s rT TR AT B PRI - AT A 52
DS ~ RO SlE (Bl FH A2 R el sl AT P22 B s e il TS
L~ BOA TR sl -

(2) BRI NS B A RIRZ E ol b0 5 B2 RIS P2 e P2 e PR P2 Bl > HL
PR EUGARHBAT BERAIRF VAR ~ 2 e il 5 e = IR
RERT LA > i e SR B e o B NG H B AANE FHZ

2 47 U.S.C. 8231(e) (4) Internet access service: The term “*Internet access service" means a service that
enables users to access content, information, electronic mail, or other services offered over the Internet,
and may also include access to proprietary content, information, and other services as part of a package of

services offered to consumers. Such term does not include telecommunications services.
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(3) B R AR ] - BRIN AL G e i B E S 4 R T AR IR i 51
BRARIASHE R AR ~ BT SR g Uamsh - LliBUE R A e
TT1R 4R

a. AT A RO S A BT ST P AT 2 B S G A
AT FBRVERIA] > AU S 2R RIS s M g5 ~ 205 B S e
i BE PR NS R A2 s A v s 2B T Y BT IR e A o TR > TR
[~ SEHHIEH] -

b. BB AL BGESE H H M A T A A s AR BUE

-

HR By Bttt s i AREZORCSUE B fffrmr s 551k RIERAS
HHGPHESL > Wi FR#E (5 25 2 (Federal Communications Commission, FCC) N 5-22
RALATNFAER TR FE B ~ e ~ FROMRE - SO s SEA EEH ~ n
A ~ R BT PG A i HIYIT AR T ~ AR~ 1792 i ~ e aian A
FH LA R il P2 oy B At P sl Rz iy, e U1 > BRIERRECE. ~ TRk
MLz s ARG &

&

il

0

%38.1621(2003): SEC. 3. PROHIBITION ON FCC TECHNOLOGY MANDATES. (b) PROHIBITION ON
TECHNOLOGY MANDATES- Except as specifically authorized by Congress the Federal Communications
Commission may not require a person manufacturing, importing into, offering for sale, license or distribution
in, or affecting, interstate commerce in the United States a device, machine, or process that is designed,
manufactured, marketed for the purpose of, or that is capable of rendering, processing, transmitting, receiving
or reproducing a digital media product--(1) to incorporate access control technology, or the ability to respond
to such technology, into the design of such a device, machine, or process; or(2) to incorporate redistribution
control technology, or the ability to respond to such technology, into the design of such a device, machine, or

process.
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ORI SR SO PR 15 28 TR S TP & TR P A S - T PR
(digital television; DTV)Thigifats - HMEHMAEILTTYS - B mE S HR (b LT
P75 2 A TRABTTT RT3, ST T 2 s P B BT P R T ] S I
FOFEASZs B e JH IR AR DA NI E - St » A G SO A 1 R Al 0 o
EREEBIRITH CS Docket No. 97-80 Eil PP Docket No. 00-67 2 cable plug and play |
PRI IRE o MBS 2 B R A HEFR S MB Docket No.02-230 » HLATES
PR Z ARG Al R AR e 2 IR HERZEEZAIHE ¢

L RENAE - ZOEies R el g SRS i < S -

2. AMMFEZEMEREA G AR ~ DI~ A Rl BT PG A L
HATTREET ~ S~ 17802 5GHE ~ MR SN T BEHEAE A AT Re i i AlcA 1271
Py o AB{RFFPE QLT AR AEY T DU 5 1E 2 M e i A A A b
J T L DIREMEEEK

3. RftAGEEE PG o (R GRS P (1) R (2) 2%
R ARSI R < AR - RIS A RN SR T T -

> HiAE A FERL(consumer privacy) JBUENIMT S - ARFEGEER > MHSRERIE
EREF SORRERAZ AR A LUER HETEZEID T - T B B il BGE S8
ARG AR (L L (5 B T 2 R IR e Ha % FH P 63 (personal

% A "plug-and-play" digital television is a television that you can plug directly into your cable system to
receive analog and most digital cable services without the need for a set-top box,

http://www.fcc.gov/cgb/consumerfacts/plugandplaytv.html (last visited Sep. 22, 2006).

% 15USC6501 (8) Personal information: The term ““personal information" means individually
identifiable information about an individual collected online, including-- (A) a first and last name;

(B) a home or other physical address including street name and name of a city or town; (C) an e-mail address;
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information) > fRFESCIE 4 AR ~ BEAL S LM - SlE SR SRS 1 1R il s\
KA AR T Z R e R - RIE AR i SR s st 1+ P i T 11
NEHZIEE » ERUERRBIT TSR 512 BeBUE (R B (ERER F TR EE
17 U.S.C. §512. Limitations on liability relating to material online ) -~ DIFEEVESRK o W
HIEBERZ AT B S IR o ALY 7 s 2 B LR A W) R o
ZORMERS B P e T P A SRS IE - RS SRR 2 22 (5 o e
IRTEE ZAEA] ~ [BRL L A2 BRI L BT - ML > ARSI -

L BRI REZEMA - HRBURE A i BEE S AR ZAK - M
WAL AL sy > SRR Y R R ik < WIS ST - #fieAs Ttk
RUTE > AT5ANF AR S e -2 g (o P55 1oy BB O e o B S il HLA Qe £
B P E A E A

2. BaltHUE R AR P R IR A O A A T2 ORI S A A FA HL IR
MRS RS R 7 > N -

BEAE > IRIMERT S [ Rl s PR PRI > BRI R Ak = T i 2 IR
il AfGZ T S R B S O A B el 7 A R AR iAo LR PR AR
SIS RS ~ TG oA & ~ 205 Bl e ol F B R A N A2 - MBS > $H¥
LG A b — Ty o ANEZRI SO PAGREE > B3 BTk g8 2 — T i

(D) a telephone number; (E) a Social Security number; (F) any other identifier that the mmission determines
permits the physical or online contacting of a specific individual; or (G) information concerning the child or
the parents of that child that the website collects online from the child and combines with an identifier
described in this paragraph.

% 17USC512 (h) Subpoena To Identify Infringer.-- (1) Request.--A copyright owner or a person authorized
to act on the owner's behalf may request the clerk of any United States district court to issue a subpoena to a

service provider for identification of an alleged infringer in accordance with this subsection.



184 g et R S T T BTG

(consumer secondary markets)Eil ¥ [i> 25 H A Bl ] 75 BE 1 H RSB < — T
(secondary markets for charitable donations to educational institutions and libraries)}H &

AR

1 JUERE RS i R EIAN Z [FI H BRSNS e b JU B2 &
BT NHERRIA T 28N -

2. AT AR IREIA MR AL ~ e ~ SRRSO BRI A ISR B S
FE A 7 SR ISR R T o iy ol P AT P2 Bl - FH AR A B R4S
o BB MR IR < B A O T 2 e e

3. (AT AR KBRS NE SRS ~ SELT ~ SRR BN BRGNS S
FEARRG T > ST S bt 5 A o il ol P AT PR Bty » AR e - i
FREE AT o LRSS — T N INDAE S BOh T & B PASE e MEHEEE

i -
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FLF ENHABRRERERERAY

V.1 ZEHAREHTE

AERAPE RS & TEHER ST oh > A AR AR R 2270 55 R AT (Peer-to-Peer file
sharing > Nfiif§ P2P).< & DUNAHRI E vt i e 2 > JCHBAER AR Bl
LI - (i FHEFR LUk P2P Fefly > BRIAIEE 2 i e ~ et ~ [@Fy ~ 5255
HIE o BB AR 2 R -

Peer to Peer Sl FRE N L B SR G R &V FHE N & B B BLRIATIRE -
HEHE N2 O HE EERG I R i s B A e L 2 & i s
Iy ETEL B B R SRR R RAA © W1 A& M. v. Napster.com %' ~ Grokster &

Stream Cast (Morpheus)Z&* -

SRIMTEG TR SORAME A B B R TR S e E R IR REE -
HE ERBRGRMSE A IR E AR S TEAE - 1072 HH L0 A 8 i R A (R
A Nz &1 > HEHBEF B B E R R E S (EREET > AR T A RGE R B A
RO A SRR R > EEEAARIR | RHRAER(T ) HORAE RRAEH
I I 2 TR AT AT EORCI N A A Al e & R R (R AT -

IR g S BT ARAE A IS (= 5 1T o 8 JE 5 1) BRI ARE > DU e LRGSR At

"' A &M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001); affirming A & M Records, Inc. v.

Napster, Inc., 114 F. Supp. 2d 896 (N. D. Cal. 2000)
> METRO-GOLDWYN-MAYER STUDIOS INC. V.GROKSTER, LTD. (04-480) 380 F.3d 1154, vacated

and remanded.
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P ERMEE CEERE > AN (PR E SRS UG P2P
FHBHRRA L ZE0F:

V.11 ERRERE

FERBHRFEEREZGRAT  AEEEE 0 » R ARSI E R
TEREN » DURGZATE ZETEREERES R TE - AR TR A S 45 RIS SO Al
] RERACE AN ZBRE - E TR PN I TRE B E S L
1755 (EHEBHREETZIS  FUS E SEREs VAT (E SRE A BT > 1R
RTINS IERZEH ZHCE (Intent to Infringe)

3 L ERESES 501 {6 T Anyone who violates any of the exclusive rights of the copyright owner as
provided by sections 106 through 122 or of the author as provided in section 106A (a), or who imports copies
or phonorecords into the United States in violation of section 602, is an infringer of the copyright or right of
the author, as the case may be. For purposes of this chapter (other than section 506), any reference to
copyright shall be deemed to include the rights conferred by section 106A (a). As used in this subsection, the
term “anyone” includes any State, any instrumentality of a State, and any officer or employee of a State or
instrumentality of a State acting in his or her official capacity. Any State, and any such instrumentality,
officer, or employee, shall be subject to the provisions of this title in the same manner and to the same extent

as any nongovernmental entity. |
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V.1.2 [jEEESE (Secondary Liability for Copyright Infringement )

4

W32 2T (Secondary Liability for Copyright Infringement ) fufEiifillfE &
{T-(Contributory infringement) | J " (LI E{T-(Vicarious liability) | ° » {F 25 FREE
HSITE YA TR IR R 2 E B T IR R AT » TTTORIZE S R e PR A 2K il 22
Rz A - gt " flill){R % (Contributory infringement) ; 52 " fRE F{T:(Vicarious
liability) S5 EHE » FIDIMHIEHAZE TR AL © F Sony ZEH SRR mnEbe MR - il
WIHRRETT R M S 2 B A E B AR 1 00 N R A SEAR H B R 2 AT5 - ATt Az
TR AR JIRATAY B BT B S ST 2 R (R U R 2R T
Fa(tort), Z BitGy » HEMMEHH (RTINS - T R EMHEE ) R — R
WEE N 2 BORNES -

V.1.2.1 iiBEHER L (Contributory infringement)

‘BEMA# " Secondary Liability for Copyright Infringement | #F% | 45 ~ RBER _EREE & 2R
FEE o MRS 3E 4 (Internet Service Provider) Z Z{FRERF AL - WEGEH > 97H] - 8742 H 1

B T KEEAT ) > S REEL - RN R R 2 i B R R - LIS A (RS

NEATRESB - ST AREREMFTE AR S ¢ HET T 2 BB 2 F{E(Contributory infringement)
o U ARELE A (Vicarious liability) | Z ¥ @ (REFEFEEEEMAFTEEIE BT » MHEAS P AR

I Secondary Liability for Copyright Infringement | FIZ%55 " HET | » S48 -

> T Contributory infringement | FX ZFEE T HIEEE(E |, & | Vicarious liability | HIFIEEE Tt

BB  2RBREEERE - W% 3% (nternet Service Provider) Z F{FHEREH 5T - HEIEA:

97 1] > 87 4£ 2 H - EH{FREBIA GRS RIS E-1E MP3.com <z Napster ZE56E - 90 42 2 F T 20

EEREA T ) 26 ] > AR -

% Sony Corp. of American v. Universal City Studios, 464 U.S. 417,435 (1984), “the concept of contributory

infringement is merely a species of the broader problem of identifying the circumstances in which it is just to

hold one individual accountable for the actions of another.”
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FaHEiBEE B - B CRIE B E R R EITR » HRE - SR AZ
= BN RFAER Y » fE L R AS ST S A - NEA T
7o 4£ Napster Z&rf1 > SEJURIMIEBEIRFOR - AERIEHRES TR G T o e -
5 IBECEE 3 R E TR ATER - HEREE T AR AR Z
W4l Gershwin Pub’ g Corp. v. Columbia Artists Mgmt., Inc’, Fonovisa, Inc. v. Cherry

. 10
Auction, Inc.

IR R A 0 (—) A E Y FAEE (a direct financial interest
init) » () GHEF|HAARESJELHE (the right and ability to supervise the infringing

activity )

V.1.2.2 (REEHERfE(Vicarious liability)

Fral RER AT - FRfaafEIEH OB H REE ZRETTR - (HE RN R TR
AHEHATREIINLAEER - 3 H Rt N ARBET TR A E M i > N ERERE
ERAINE > HiEEsE > ILTTRUR NN Z 0@ N T TSI - £ Napster ZEHER 1K
BEEBEoR > AEEERER T BRI R T ORI e N Z IR AR (R
ZF o AERERTS T RE HARES) ) PR TR H T I A R ) s

11

o

HAEEG © (—) AMHEHARE)TEHZ (the right and ability to supervise the

7 Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 435 (1984).

8 A &M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1019 (9th Cir. 2001)

® Gershwin Pub’ g Corp. v. Columbia Artists Mgmt., Inc., 443 F. 2 1159, 1162 (2d Cir. 1971).
19 Fonovisa, Inc. v. Cherry Auction, Inc., 76 F. 3d 259,264 (9th Cir. 1996)

A &M Records, Inc. v. Napster, Inc., 239 F.3d 1004,1022 (9th Cir. 2001).
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infringing activity ) » ( — )RR 1E B A28 a direct financial interest in it )

613 FR AR EREE T (Vicarious liability) -

V.1.2.3 /NgE

e REMRHF SR EHF =T > WA ZEREFTRATEZ T - 2
RSB RZRE ZAFAE > IR E L R BT H LA AR AR & el
REEM - HER ISP CE I AR H i O E —— W
FIGETRAAR AN GRS S HAEHBRZ TG - R i I = & B T
NIRRT E S PR (L TR > 2015 Posner PAE LSS M-S FHE BT
B FRER R AN R B G ARGER » H R NS AR FT TR AR
THE? > eSS i A AR RS R i IR (TR R

e JPERINEAEIR . BTRHE R ORI S Al g -

2.4 E P2P A8 Bl 4

LU AE B AeAE P2P Z Wi fE EE 222 - Napster Z< 5 Grokster € » JLHJZ
Sl L be ¥ Grokster 28,2 R > MEIRS 3825 5E2 - ME(D AT TR S Bl e
Bl P2P R B L i)

V.2.1 Napster 2

"2 In re Aimster Copyright Litigation, 334 F. 3d 643, 645 (7th Cir. 2003), “Recognizing the impracticality or
futility of a copyright owner’s suing a multitude of individual infringers...the law allows a copyright holder
to sue a contributory to the infringement...”

13 Landes and Lichtman, 17 J. Econ. Lit., at 114.
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V211 AEXHE

Napster HJFH 25— {8 BZ HE AU 270 S R4 > Napster Z i -8 LI H 02
W AT T € 5% Napster 24 > FFHH Napster Rk avin it F# e &SR ST ft MP3
R zEAa HALRI B A - R P A RS SR IR AURE 2400 T ARz - "% filliias
FRFTA A LUEERRT T BEIRE ZE a0t o (o A= s R R A 2 (A
Wil #47G ) - Napster {e]ii ez HLH Sl Hn AR P AT SRz MR S8
(S P ] DR FLrp— {5 > Napster {rlllian g S22 fEULAG ST N ks
o P P BT A D) — (I A R rh kAR A

V.2.2.2 Napster {f B B ESH#EET

AR T ESH DB S E (—) EE R HE AR EFREA (show
ownership of the alleged infringed material ) - ( ) #{{2E LB ZE/EREESE 106 &
FITHLE & B PR AE F1| (demonstrate that the alleged infringers violate at least one
exclusive right granted to copyright holder under 17 U.S.C. §106 ) » i GiEEI R A5
H Napster {5 F & LSRR ZE2HE K MR SHEHEE PR Z 21T CEEETFREL
25 106 BE5(3) HE AR (i HE K2 56 106 BRA5 (1D B B 2 HUE

Napster LBl F 0 S G2 2 5T 2 2 5 (EHE » DRI I £ B 2 i
Py AR B RIRG  (ERIE T B R S 5B A 107 (i Bh
ZHUE > U AR -

4 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1011-1013 (9th Cir. 2001).
5 A&M Records, Inc. v. Napster, Inc., 239 F.3d 1014-1019 (9th Cir. 2001).
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B (—) & TR EM S | (the purpose and character of the use ) 2
B RIS RS AEYY (transformative ) DL RS2 F2E » MG R SR B0 FH %
MR MP3 RS AREA R AA S R ST PR RS T RS e S M e v e
( whether the allegedly infringing use is commercial or noncommercial ) AT » {5 FH &
R HR AR AAEE R (requester) » 347 TRAJEMMALTES » H Napster {i]
HrRLA R A B A LA B 2 W) r TR AN R E A
BERSE ERIE > BUBERZ S EAGAR A TS L o (H7 - S bR U R
FESENERIM - S5 ERERE RS Napster (I 2 AT RBRAZEIETR -

e (=) "ZF{EZME | (the nature of the copyrighted work)Z 7 » [H AR
m i FELL R E M S ERE R IR 2L > SESZ FHEREORTE - M5k
Berd B S 2 B ERINB A EAE LN T IEAIME ) Z#F{F (creative in nature) ©

st (=) T AT 2 R A B 3 it o5 o2 B9 4 (the “amount and
substantiality of the portion used” in relation to the work as a whole) |5 * HfESREEHEHY
A PR S B ]. Fak - (B E R E A GBS - sty
IEBERe R Napster o {5 38 CEAR 2800 7 2 By (Y - AP R AR B
{F %L -

At CPY) T IS SRS B A T S BB (B fiE 2 52 | (the effect of the use upon
the potential market for the work or the value of the work)[f[jiF > Napster $tH} Jay
Report ~ Fine Report L k& Teece Report 585 B /35 MP3 fg LGS A T80 5
T R G 0 U TiEBE RIS RS Napster 22 /A(ER TR TS G =
H

HE RS A M R 4% CD 35 > H IR I a5 S ABAL T s 48T 51
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etk o Napster SFRILAEFER A AT AL PURFF AN T 548E , (sampling)
" 72 | (space-shifting) » M VAR FORE < SR PERRAE SR ] SRS -

HES I LKGHEREZOR (— ) Napster fffF 5% Mk MP3 #5520 U T 5AFE ; (sample)
HEE DM E IS SR E RN R AT SE Ol ] A G S 4By - w5k
el P TR TIPS 2 1] (commercial use) » H5 UKSHEBEIRE L AR - HE
PREUNE SN AIATE L A 30D E 607 - s IMEE —EHC > (H BT
NEEEAL - FHELZ T o Napster FYBER-EHTRTLU RGeS ~ 908 ~ IKAIB R A
R UAEBe Fort T AR H B s 1S aEE 0B e SEMERIT > 7Rk
28 Napster Z fIRis B s 5 4% CD Rt B N2 sy - B M alsge
LB BRI E S48 CD - AR B Nz 88 i AR

(=) Ar " 22[i]ida | JTAl » Napster FoRHAH ] N HEA 542 CD .2 MP3
Tt 2 HI B T ZefiiEi | > {F Recording Indus. Ass’n of Am. v. Diamond Multimedia
Sys., Inc'®. Kz Sony Corp. of American v. Universal City Studios' 2T » Y50 T 722
) AP o Al B UKEE R i I EAR AR - R T 22
[FIEL ,  (space-shifting) B¢ " IR | (time-shifting ) {(FEPRFA¥HFEAHI I -
TAFE A BB ZEREZY) » DL Diamond FRIEAE M HH B R2 2 MP3 [E
HEE - AE Sony THIRZAER AT FTEkBLL AT H - IR RS - AHiE L
I 2 {E Napster /1 » 2N EEEASHME TG CD Fra AnHUS: - (i M )

16 See Recording Indus. Ass’n of Am. v. Diamond Multimedia Sys., Inc., 180 F.3d 1072, 1079 (9th Cir. 1999)
(“Rio [a portable MP3 player] merely makes copies in order to render portable, or ‘space-shift,” those files
that already reside on a user’s hard drive. . . . Such copying is a paradigmatic noncommercial personal use.”)
"7 Sony Corp. of American v. Universal City Studios, 464 U.S. 423 (1984). “holding that “time-shifting,”

where a video tape recorder owner records a television show for later viewing, is a fair use”.
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FEATHUS: » AFARZE T Napster 2 Hifahlli A afR o

AEARZEPITR > 35 RRe A 2R UK AP et e Napster ({5 & e 2
[ ZEH - s E AR -

V.2.2.3 Napster ¢ =2 ET L (Secondary Liability for Copyright Infringement )

— - WEBE#EE{E(Contributory infringement)

TR KRR LA IR0 55 Napster S RSEHHBI=4# 5 {F(Contributory
infringement) » ECfEEIIIRMERF 2 2= (—)OBAIE R FT 175 (knowledge
of the direct infringement ) » ( ) %{TEBEE F{EtE%{=2FE 1T B (activity that materially

furthers that infringement) fj[[L53 4T -

TE— YA (Knowledge ) SEACE » M JjikbeE il Napster EFE Rt i
(both actual and constructive knowledge ) {51 I E 1A 2 HaAg ZFRE S S84FF -
TR AR E SRR R AR HETT RS » Napster SFEIKIR%
O F LR E PHR R R OO MR RE RS ATV AR A R e R T e
JHEBEIAER » BFSEE UKL A o R - FE R Rl ml it ke 2 HERE - U
JHEBERHIE 2 S MR B R (] » 1R Rg £ Napster 544 fiERE P - 1H
AT AT AR Napster [RERIRE BAZHE L B > H. Napster I ARH1R

MEZ IR -

PEER A T BB e, (material Contribution ) K75 » #i514PER8 5 Napster

HE EGEZREITR > WAJEHLEMIRTS > Napster Z {1 A /REATREN Mkt

v
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MRS 5% BJUKGETABE A " Napster ¥FHNERERZET TR 5 AT SR

( Napster provides “the site and facilities” for direct infringement )

UKL B S Napster [ £ i Bl ## & {T-(Contributory infringement) >
B A R 2R L HEIE > o= AE SRS (1) Napster SHIAIRE &
{2 HERSZE (receives reasonable knowledge of specific infringing files with copyrighted
musical compositions and sound recordings ) - (2) HHZIEEFRIE TR Z<AE Napster
Fft - n]15:(knows or should know that such files are available on the Napster system ) >
(3) HAMERIE s 24l K EEAn (fails to act to prevent viral distribution of the

works )

= - T{RBEEE{E(Vicarious liability)

AR ERERE T AHLE E(Vicarious liability) | & — 2 F5347 » 225 Napster i
SRR - HEMHE (—) A EEAH LHEE (a direct financial interest in
it) > (=) GHEFHAREJIEFE (the right and ability to supervise the infringing

activity ) o

T AKYS DA%, (Financial Benefit) 2K > M iAo 785 L 5
Napster 212 & W Bl FH & e 2 3G I i $2FHEE > Napster (R EITRSZHE
eyt RS o S LGIERERE R L -

%{l

fi& "TEiPE, (Supervision) BRI > HJjiABEAOR Napster F7HER] HATRETTBL
PEHA R ZATR - S URAER e R T Ebe < RS RS - Napster A5HER]HAT
RE SV ER PEHLBE B AT HARBEG B B A AT E A EE & MEMB AR IR
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=% Napster PEHIFI1E: M2 G2 )74 (the boundaries of the premises that Napster
“controls and patrols” are limited) - Napster ¥ 24 ML ES HE TR 2N
7 HEehfEE HOE S R IEHER MP3 = -

\

ANt > FBIKAEBeth#ok Napster 45 A2 JJAEHFTHINY H kP B =ER 2 > H
ARERRS IR0 T BE AR - EAR TR R I H o > HRDNIHT & (R
ZIEZEWAAIRT - LEG R R T T2kt 47 > (HJEAE Napster 3 I - fE%
PR A B G B SRR G AR PR R - SR A A e S
28 > AT ZE A H B Napster A3 RE ) Sf%, < il - (b FH-A AU RE i RE HW=50)RE
PREMERERE 2 > SR LGEIERE RS S iEbe < ik Napster REHEHCRRENME
PN EICAEESER] - Napster i€ & (CHURRE R (T © SR LKABE (A4 Napster
AR Y L P2 R AT 2 BE D SRR IS H kP A RS mlREME < AR 260 - I
ERBURRES(E - IAEAZE Napster A7HEJ 3 T HA = 2 DhREpR R HER 2 - HAT
HE I8 1 oAb o FH 5 (g o

V.2.2.4 B HI4HEIE

AEARZEE I > M 5RBE Patel TAE RS IAEIRAE ST S R RAE (T 2 B
i Napster Fxf7 i HEME S FE > DAL TLRZ 25— 8l FE E AT o vz B 55 T4y
Napster i B A AR F S S E TR IR -

HESEJLGEE R 57 i B HEE o SR B2 > Napster F5 EUECRRZ AR
"oed IEES - AR A i ST IR R T o ARG - 5 LK
bR R I B R AT S R S AT MR e il > S5 HEE AT Napster £

B A&M Records, Inc. v. Napster, Inc., 239 F.3d 1021-1022 (9th Cir. 2001).
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A EAERE LA ZE > Napster i3 BTG4 &K} - Napster [F]IRFHERZ A2
PR P BRAT B AR B0 > J2 LA > HT TR Be A Bl R 8 el <ol DR B IEL T B 5
ENUT S v CAV SR SR SN TS e P G

Napster {EAZE i FHRAEEAERE ORGEBRIERR 45 1145 > Napster F3R(—)
HRE A TR MERZ 1992 45 iEdsF 12 (the Audio Home Recording Act) %5 1008 5
PR > () Napster Z {3 # {E(Contributory infringement) ; & " B E(E
(Vicarious liability) |, &2 T2 EMEL (the Digital Millennium Copyright Act )
55 512 e R -

$HEFESE S (the Audio Home Recording Act) 25 1008 {58 » kP B dL
HUARZARE o RS RAR R RE S vk o] H R BESR A A Bl Mk MP3
RERCATE BRI R L -

Z A Napster 12 515 & & EF#E7( the Digital Millennium Copyright Act )Z5 512 {6
JF B L MR AR5 (1)Napster J2 45 B R BV T2 FAEEEE 512 BR()FTRIE &
ARSI 5P ( whether Napster is an Internet service provider as defined by 17 U.S.C.
§512(d)) - Q)FMFHE NS AT B gt Bt A f g e e A DA BE L A B
R EHE R P = EE{E (whether copyright owners must give a service provider
“official” notice of infringing activity in order for it to have knowledge or awareness of
infringing activity on its system ) » (3)Napster J&= 7515 75 B T2 TEREEES 512 6:3)
AT — [ ERH EFREE ISR ( whether Napster complies with § 512(i), which

requires a service provider to timely establish a detailed copyright compliance policy ) » }#f

Y A&M Records, Inc. v. Napster, Inc., 239 F.3d 1024 (9th Cir. 2001).
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Tk 2% 2 i A RIS Z DU SRR IR AR A T 2™ -

V.2.2 Grokster &

1E MGM Studios, Inc. v. Grokster, Ltd.*" 251 » S Ekbr— S gt & hs 255
=\ | Grokster ¢ Streamcast ¥ HEB I FH# =E FH PR TREEHE » JFE1R
Metro-Goldwyn-Mayer studios firaH e ~ H 28 RGN F]FTRHLE » AEH 72 BE SBRFS
B UKGEERE » SRR PR - (Fi e BBl 5 A LG s e i Sony 247
B TGN R ARG RS AT A SR B U e R B

V211 AEXHE

FEANZE > W ECA AE R B IR0 ] 2 28 R A R I8 70 2 o T AR 2 B TR K
% o SE BRI AE R PR I EC R A AT 1N RE S rh R (vl iz A - ARG &)

S A RIS BN AR 2 (HAIEAE P DU ARAS 2R AT R 48
Mgksg i > RS RH —REEE QA A= fERE ALK - 36 H
Metro-Goldwyn-Mayer studios Fft7iaH > fERR4L A R ELAE A& LIRRE TR &
SRS IS AT A s > (e R REF A SR & - CEGETE
MEZHUE

V.2.2.2 kBRI N KE LB RAE

2" A&M Records, Inc. v. Napster, Inc., 239 F.3d 1025 (9th Cir. 2001).

21 See MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
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— HRAECEREREERE

T iERERR s et L B NI B R E A E AT CERRE (directly
infringe) Jl e ZEEHE > SRLKHEEREN F gL

= EEERE

(—) WS ARSI 2% 2{F (contributory liability )

SHAE S5 HE S BTG TR B B0 - S LKA S [/ Sony Corp.
of America v. Universal City Studios, Inc.** 28,2 Ffi# > 1F Sony Z » ik besd B s
(o A BB IR MEGE ] H o pe S el - BRINEAT E B BRI RIR & LR T RS
AR FS TR 2 FTERAL » BRAT I N R LT M BB R S 2T SR L ke
o Rk o WG RE S B Y BB SRR W HL R RS RS 12 0 B A
(decentralized architecture) -+ #ie5¥FHAEE AR FITRNIAEENIA] - RIELEE 1K
LR R R R SRR AN T EUB R AT -

(=) et PR ST

FH > BIKEB R RS B A AR EF TR E H= R - R

22 See Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417 (1984).

23 . N . . e L.
the distribution of a commercial product capable of substantial noninfringing uses could not give rise to

contributory liability for infringement unless the distributor had actual knowledge of specific instances of

infringement and failed to act on that knowledge.”
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IBERAT = R~ FHE RS YU5ER 7 — DI abikes - IURA22 8L
AT > HL DRI A stf AR S 2 ol 2 ot (S > JNRERE R eleme 0 e B 2 (s T
FIE A AT O B PR T > WO E S M B AT -

V.2.2.3 BEkbes R

SRS LGRS < PP > BRI SEE R sy ik Bttt B5 > SCB ik belr
2005 4F 6 H 27 HfutREgess FUukkbe L e -

B AR IS A IR N B R PR AR RAR o T ] AT SRR S
N SERAZR TR BT 1R S0 (IS (decentralized networks) » Slfz fiE i 5
ARWIREEAE ZE e E B o BARTIRF R E S o (EL e A I R A FH 5 R L P A e I ek
AENEREZEAE > SR BB B DU T SR 0 5 1 Bl (R [T
WS IS AR > TS LR e B R R H AT -

B ADERE S B A IR IR AR A L BN BRI R R LRl ik
e IRF o BRI FH -l A FL e 5 (EiE & > Sl HL ARt i = 7
WA ELIE TS Napster JFFGEEER LN - 8 RFBI A1 - AL &R
AR RS AT - HRRZ s & PG I - BEE AR A& 28 > FUs A B
fH © Fef% > BS MEEARR AU R HAC B A & AT Mk ZER ] - i a & 1 EHE &
TER HA P DI A A PR R AT -

A EABERR RS > AT A (B L LUR B A H I s fi-& - Al F 3k
ANECEABRAST TR LR T > IS AR BE S = AR A - VB a2

24 v E Ay 55 2 2 http://www.law.cornell.edu/supct/html/04-480.ZS html
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TR EERBI » HEETHA S = A FHRZRE I AT e AR B Smnikbest o
ARG YRR -

— AREZLREAER AR (R SRR Al SR R R R R
FR R Mg R DS

BN RARELEREEE T DIHEEEEORER AT R MHEEEL
% UHOEE BHZ HIDIRZ S = 52 (e > BEAT AT AR N R R S
REANHIRE - INIEbi b be 5l ME— AR TR RE B mazasdn < A #2411
T E SR R T M - PRDAI IR ME L BT (secondary liability) -~ FEZHEN
b (o S T R R T > MIVME BB R A BT - 55 FLAERGT Tl AR ZE 115
PRITE AT TS > Sl H R R TR A ety - A RBE R AT:

1

P
&+

b1y

T

= BARETEBERAE Sony XK ¢

{1 Sony Z<H o BFABREZHEGI ] B AL EREETH TS » E1ERE AR Bk
sOMESGEE Sony JEARIINZEH T » RAERE BB S T B HIWILER T IR
i, (time-shifting) » (I DIFYeskBLETH - DIBEAELLR G (AR R - 5
FEFAEZE TR BT R — &8 - MR (the Court found to be a fair,

noninfringing use) ** » HGMHTTREREUR - Sony ARIEMTLE R & FRER.S SREH TR

2> “One who distributes a device with the object of promoting its use to infringe copyright, as shown by

clear expression or other affirmative steps taken to foster infringement, going beyond mere distribution with
knowledge of third-party action, is liable for the resulting acts of infringement by third parties using the

device, regardless of the device’s lawful uses.”

2% See Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. at 423-424 (1984).
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SIRIUEAT R TEE AN 5k < S BT T Ry LU HHER] > I e e b AT JEE L]
FSCATT R A A 117508 FH S P B (o P

1 Sony ZEHh > NS4 T RERE AR LIFEMEZ T 5 (capable of
commercially significant noninfringing uses)  #igaikbead S Sony A= E &
T BESEEAEIF A » BORIRE A & SR R P DA H 5 - AR 35 SRR
SRR HIZEER (absolve ) T AEHRE — - [RIRE AT (M S A MEZR R ik & B2
T > 3l H PRI T AT AR -

ARG RAEARZE T > SRS UKAAR G Sony ZEZ 5 > REIE A
S E AR - AECHUN T HE MR HITY ~ BIEER G A2 HAHE R
FHiF o CURIRZERE L RIN LRI T8 > A ATl — N RETR A
BN T -

[TLT

= FHEEEEF (Inducement of Infringement )

Sony ZEAGARRRGI - BIE AL R T E ] ZRE R AL > (] A5 &
SRR IR PR Sl A e A L AT A - B RE IR Al Z R
OB RAE AR BE P R AR - A S e SR BT TR - Sony 2
& A PRI, o HURYHEE K Kalem Co. v. Harper Brothers * » $fAJLE

27 “the Ninth Circuit misread Sony to mean that when a product is capable of substantial lawful use, the

producer cannot be held contributorily liable for third parties’ infringing use of it, even when an actual
purpose to cause infringing use is shown, unless the distributors had specific knowledge of infringement at a

time when they contributed to the infringement and failed to act upon that information.”

28 See Kalem Co. v. Harper Brothers, 222 U.S. 55, 62-63.
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U EHVRE ~ 2 P A5 5 M S P IR A LR i
HEF I £ -

AR I3 2 {T-(inducement of infringement)B[[{F/E4 H /R[] >
ATERTT R B B R T 2R o A R T R s B S AT o P R = M P

» BITATERURASAE N A R [ R e ol PR P ik - LN A e R e B 65
W P 7 SR P A SR e ek FTARI - IR AT INBE - JRENE
HEITE ~ WIS S TR BT T WA RHA R 2E Him 2 -

- ERETAEEEERFEEECE

HHRE SRR Wt L HHY > el TRBEE L - (RS R B At A (R 2
TG IFEITI - AREEHREURCE AT S - 5 - #idh 2 iR LAl
Napster Z{HF4 > #5 B HRFE 0SS > BURHEFEA EAEEEZEE - 7
B BRI EE T H S AR AR TR - SR UG A e PR ol o i 4%
HETHE.Z6EST > R RAME R LI R > (HLET TR Al SRR e o A LA
FIREITR S - Rtk - WS ZEEn SR SRR A > S ARz - B
REAETHRNZS L Jo A At

He  EREESERHITER R KR PRRAE R - ESRER -

bR TR TR L S BATERERE T L B ot - BB AR RE R A o 75 SRt i P =2
HLHERE TR > AR RRZIKE - AP E R EEREH ZHE
Bz > HATH B ERR S SRR o memikbead Rt 5 ik R 28 UG R B 2 Pl
> EREE SR -
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V.3 #8358 RH%I 4L E (Internet Service Provider, ISP)

V3.1 @R BRI £ BT HEAT R R

FH AP RS H PR e S R HAY i e B e B s & eI 5L - 3l AR
HNTRHIMEL T - LA B RE ~ Bl - R F A FEE i o (FR &R
TR S I 5 H2 £ (Internet Service Provider; ISPY* » HIfA A AT AR (L B
M s A [ BN E R I T &N S WA AL (U AR
TFREZY)) BiAVE (A8 T REREFRA M Sam ) IR - B EH I F R A R
IERZE IR - B R EERIE - IR DL R aRaARY S 52 o b — e b
R ISP (115 » IRIBLHEIY AN - B0 R E 5 R nTRERY AN —20 1RSSR
WEFT L v RE RS Hl B o & DAAEFREB BN %8 e dE - pi 55 55 & (S IR 2
B AR BRI 5 P L RT RE FI A A R ER AN E M - EE BUN PR
hifg P R B -

B TR b3l 1 FTAEFE Tk - SR SRR TR B »
SHEF ISP SR T A2 T OARTHIE  DUSUBIEN T T 2230 ) (safe harbor) Y772 -
S BRI 1 R R TR - DRI ST WIS SER (R
R0 T TRAEEIERES  (DMCA) IASERIREEREEIARTAS 512 felle - HIH
ISP A EUT 2 (R TR 08+ DA E— %30 » SR ISP A2 T
[P R - TSRS 512 2Rt - 1785

P TR IS PR | ESS A B RS (LS R AR 51 Internet Access
Provider (IAP) ~ $2HEHERE& 2545 IRFSHY Internet Platform Provider (IPP) LKz #EAEHERE Y 254 Internet
Content Provider (ICP) » FHFYFEIfA ISP [Ilfs o2 S 83HE I - BP0 A F erseE A > NIEASHELL
BESLLI—RGafE - DL ISP J2fg bt =R AIRE - ARl PREs R BB SRS - 75 720 il H
HEEMA -
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TS AR A2 > SR BRI R AU RIS 1= HE /5 T 5 2 ot Ji S HE Bl
o HEAME B

—  SERE{FERNERRIRE RS L 2 RS E T
(=) THREsHRftE , cE&

55 512 el T IRGHREEE ) BESR - ARAEOM ¢ B SR LT IR A BT Y
H& fHi (transitory digital network communication) [t XHAURIRBHEE L - HOE RS
1 N (entity) B A8 FT 725 SR S8 S0 PO A G i B T P (808 ~ I8 P (route) sV 5%
ESERR AR - AR B A B AR NEMENL « AN R BOE A RS
(system caching) ~ & ] 451 2 ZERAAF IS SR A7 51 (Information residing on
system or networks at direction of users)[2\ 5z & %= T_H (Information location tool) =
REAR GRS B e 28 (RARAR LIS B e PR I - BB Fe bR b
Hi A5 B I 57 BT E FE TR IR PR IR o -

(2) ERZZHESATEEEY:

5 512 RLAs e i+ (service providen) (XU — i FraEAUME RS I fE = -
PR IR B R E # e F —  70l FASE R TR AU R [RIHRSS - A ARss
Fef R kB 3 B ] DMCA $iRFSEE (. L e Fetk - ISR ItE mZirs &
WASE A 3 Ho— o Igste Bt A AU A T (P RE S0 T R P BT B A A
VERET T 158 . (0 P 1 e e o R - HL R IRs b 388 ZH R 5 21 B i 4
K ASCL MR R E A FRERE BORW G B i - L IRgs T Bt I E HAS
F AT HE R i (standard technical measures) © T E L HEREGHE g (255 VEREF A
MRS EY) < B i - HaZ e N AbE ~ &8 ~ HIEH 2 00rE

Wl

{
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SENREHEERE b > EHEZ (EREA A Bl s b s A R i sk 8 g - HAEAT At
ATLAEH ~ ANBORAI A EIESH E ~ 0 ARSI R O B - BOE
TR IR R B o BRI IS B I TR T 5 Y I IR S 4 0 & A 22
e

I

(Z) Z2HEERCREEY

A TR AL RS (g

BEREAESS 512 R ()M > (RFEARSS SR it Bt A 2 S I AR T
M o ST TR S ~ B BB A SRR o B iR e ~ I
AR B L A (intermediate) T IRF 7 (transient  storage) » A BB HE E 1

RET TS > FARFG e R R A gt i e _EIRE WA =T -
L RN RE ks e & LI B RS BTR

2. {dig > EH  SERRAVTRAE - ARSI H B ERHS R T o ks he
PR B ERE THiEE -

3. BRTHERGEORINMET 7.2 HENEIE > IREHESEAIAE R Z 2N
4. RACOHEEEH T~ B EE AR T o IR R EIOR B R OR AR

R FEWEE M HA T AT ik Nl k) - i Rk
AR R B < L R R E R CE ROk < G B g

3017 U.S.C.8512 Q).
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S R G R e BRI -

5.

38 RAAE B T (g B AR RSB L -

B.  RifDUdfFIY

BE—RIRERUERES 512 BRI (RIBIRG R IEH AT G LU MR - Ik
B T2 A e Y R AR BRI L - TR Th o IR PRI T 1 JiH
EHRFREE ST - [FGRGEA S o R 2 BT

(A)

(B)

©)

%f

g s Wl P o S I D P A S PAYNG [

BORHMARFE R o - M Z TR - It Bl B AR ARG

Y54

BEABE R s B B HI T HYY - SAG LU M ey - B &)
TR EdR R R LR DA

(1) ERAFR SR AN MEN S

2) Iepsteft-AIEmEEa ST A REAARTE Bk
ST LRI -

(3) s P g R A~ THE A FH RS A BT -

@) B ftA R R A A E RS e b - HATROE I
PRI 75 B ML A

(5) B MIMA I R FAFH AB IR MM B R ENER > do R
BHARBE — BAR B S R M358 BN R MR R RIAERR - R
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FOHTLEAL—ITAHR > BARBRIEZET NE XS
on

FR5E 512 BB HQERUE » A SHE AT A MR A -
C. MEMHFA TR AP RIS
BE—RIRERUERES 512 RS0 (RIRIRG e Ut A B o it P P e ey

AN > HEBEH R R B I R AR B - PSSR E SR T

PAFFE Nl R A TR A EARE IR -

(A)

L. RHEE R RAM OISR SR - i RS RIEE) - (RIEETT

2. FERBRIE—EEAER T » AAHTEEAZEF LI R EH UOIRE
3. RAPERZHE R - YRR TEIMHER ok PHET =2 2R Z AN

(B) IS HEE AT RS RE T HERI IS » MBS HROE A 1 D)
LRI

(O Nt N A5 E AP N BT =X B d A s - AR
FroPHETEREE R ~ JEEIAAEL o BLRIFTRERY "3BT | (notice and
takedown)f2 7 o

|
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st i MRl HH e R A ke s et i v A RER NS 5 QB R g i (2 3 m]
ToHEI - A= F# R (Copyright Office)#fifify > FRFRIE ELASZICAIEE 3 SE @Al
& o e ANEAE QU EZHLESY, - {(Eik - FEREITHEECE TRkl - DU
H1EHE R (Register of Copyrights)s2 s ta & IS A » & FHE R RIER L — 10X
BE A AR S A dfy > 544 el i g B DUFE 1~ e #5 H (hard. copy) 2 AL 2
Bl o FERER R T R PR R TR A A g -

BE—RIRERUERES 512 BREB(DI  (RFRIRG et A B o it P P e ey
AR AR o 5] A =5 T 2 AR I F $(online directory) ~ 5245 [(index) ~ 2%
(reference) ~ & G (hyperlink) S5 - $5 5 [ I & =5 (RAEY) SR AETE B < A A7
fb > PSR EFE(EREI TR > IATE Mlb B RIS PRI A EARERTE (T

L REEE RS AR R BB R AT S TR EE R - SRR

2. ISR ATRER RS R ERIEL AT - MRESIROCH A % B HEED)
LRI

3. HRAESTEOEAT Hag i B ARANIE S — S B A Ay - Rz m AT
YRR SR B ERG (20E > SR B & A S B IR fR A 1
ARSI SRR R e EOR Bs Bl L SHAG AL HE > At 4 i R PR e BH
RRELTR TR ENI I -

3117 U.S.C.8512 (c)(2).
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Pe I = IR AR Ik s e (1 - AR e BB Iy B 2 st P G
RSN B R AR > RIEAR IS S Bt F R ] A MR o
FEEIFAFRER AT H CRERIRY B Fik - Ikt b P DIRC S -

() BRER T ER

FEAIHU AR |, (notice and take down procedure ) » {RELENES 512 {656 ¢
I 3 7 EVERER N BRI TR A LU 15w 5 X (written
communication)[\] R FEHEFHIFE E LA (designated agent) #FEHUEAIE » HE%ME

AENAFE

L fRPHRAE BN > SRR — Ty B e o 1 -

2. B HE LFEY) > Rt B B B E Y. &R Sl
KL -

3. BFEHRFIGLEFNEIN TS - DUHEGRRHET S Bk
BB e IR ERL AR & -

4. feftre e B IS fR A 19 DUBREE HHER L - BEA0 © (EhE ~ FERS - BN
flife DAUBREE ey AR T PR -

5. feHiEFY] (statement) > RUJHER A GEEAME HATR ARE S FHER > 15
AIELAFRERIN ~ HAH A BOEAL SRER ] -

3217 U.S.C$512 (©)(3).
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6. P » FERHHGEAL NARBIEHE - H SR AGS AIELS SR HE & 5 HE
Hf o FEAZ (AR SE R ET

FERE NS FE N Frie it B AR E L (substantially ) 5@ F il 220
IKf > NERERS BT BEE (R B ARG T TR L FEHBGIRRE » BernmaE iRlikss
fefit e RELAATIZ - RGNS R E S FILEAT A 20 - (HEHBERT
ar by 2~ 3~ 4 JHIE - IRBsi BEEC AL ELE A R sERICEAD S E R i)
WAL sz 6 BRGNP AT SRRy > IR LOdusIP 2 - JRAIAIERR
FEIRS PR (R AR R A TR HEEIRAE™ -

I

st B B ERZE RN & L Bl - R RS R el PEL T 0 S A T A= P DR
ETEEL - B HR AL S ) AR BT SR » BIOMED - IR PR R
BT R L ESEIUR RATEHERES - B2 IssEe B D R ERE A N SRS R RER
NI NPT B R > 11 MR s PHIET R R B IR - s bie (- HERE e 1
SHEAIBEAA - PR T 2@ A (counter-notification) | FFFFRIAIE TERERIA - 401
Bt - ez E B S B AR T & TEAE - A s S 2 B e PR S PH B2t
T TR R BB EUT: » A TERER R A LM A - JERY 10 28 148 TAER 1A
PR E LR - REEHEH > IRBHEOEEHER 10 TAERAEHE SeitER
SPHE I EORY -

PSEATI MR ) EEAER AV IR F PR B S R A
GRS » T3 8L DMCA 22 ek TLETHE - AEg FREN A LB BT
BT TR - RS I BRI R e - (HER TRERS I P 1y 1%

3 17 US.C. §512 (c)(3)(B).
17 U.S.C.8512 (g)(1).
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AL R HGE A5 - PR R EOE IR P BB B A S H O S EaRDURE
FI o INIE - S PERERI AR RS2 il R ~ isie BE A AR BRI Em A< - TR
SIS RIS fR LA T E S E R —

(71) {45 (Subpoena)

MRS 512 RS IERE - L FHER NSO Bt OB ERE R B ] Tkl
FH Al H (clerk) DR - BORIELEH LT Iogs e Bt & LSRR S0 - 2
FORZBES > WEMS _EAMEEER © IR 3 SRAEA ~ iR {% 55 (a proposed subpoena) Kz —17}
EEEW] (asworn declaration) - EE LS HIVW GRS TIEIHAMEHEE N0 E

ek HLRZ O RHAEAE PR R AR DA AR -

N

RN A TE 5 BRI A IR e BB R B A S (A% T I (A
ISR AR AR BB e i T3 vl R EaR B TERER N s AR A TS HE
RGN HEREE A o AISRESE G A TR o P AR ¢ JEER 3 3K
(AHIHIE ~ EEEREAEGEE « HEWAR > Hal B LIS B S R T
{ERER A SR A BRI S A (s he ™ -

NG IR B AMEREE ¢ ST 3 BRI > JRds f it R (A ST R e T AR T
SORMIER A HEEE G HAB AR E gliors e 0 A e B ezl A m s
i > FIFEFTIL -

¥ 17 U.S.C. §512(h)(1) ~ (2).
% 17 US.C. $512(h)(3).
717 US.C. §512(h)(4).
¥ 17 U.S.C. §512(h)(5).
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SR > AR ORI P (B Bl ~ Rodk ~ PR ELOH P AU MRS B0 I 7T
5 o st it R A SR M PR B A IR R ks P e 1 AR

(R) Bl

EIR L e ek R R s pe (A R E IS H A AT > ERM P SR - dRB)

T A RITRUERI IR #2514y (injunction)

512 BRERGIERUE - RbeE Iss fE A S AR R i EOR W s - B
TR S M Il 55 £ (1 - vhBe n] DL N AT B — {8 DL iz 254y
AR RN T IS R L b2 O 2 IRss - IR Z ERET T RRIRT = IS
Pe bR ERE IR R T P ROMRESE - T P L B A - kst B IR e a5 Y]
T PRI B it 1 T PELBT I - SR B L e E R B B A R A > o

FERAEGR P A A B P 06 - ATRMDSEAAIL ~ HEGE I HR R L&A
IR LS ~ DURCERAT = T, > IRBe ] DL PN MY — {8 DL 2 254
ar - SRR MR e A PR A s R I LRI SR AR L ek - RENghE S R
VISARETG B © RS RVIE SHE H R TIRAIBERIRT P IR e A R
1ERZR TP ERET - M PRI IS I+ FLARB b RS 0 B DUHE 7 Bl (MR F 4
HETTRS > TR BRI 5 (i Ve H LA R s -

RBER BRIy - S SRR T Y S S A i R s F 11 LA
AMEIEEARETE  BAEREE T  RERHUEIEADT 2GS 1EaZ MR ERER

¥ 17U0.8.C. §512(G)(1)(B).
17 US.C. §512G)(1)(A).
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FREUGE K/ o AT B iR BT HAR . B MO s gl
HFRRAEY) - A5 A HoABE 2 ol BRI A A B 5 U] DATHS 568 1 R U= D)
o s o ELULBIE I EASRIARE T HLE -

[l

UL B E B 5B R AR

(—) BWREEREER L EZOIOHT

A. Perfect 10, Inc. v. CCBill, LLC*

L XHIHEE

AR A Perfect 10 » HFA TR MRS IR BUEREN AT AR b - AZls It
HPUZ ISP - 7355 IBill GRUEHR BT3RS )+ Internet Key (RGEHR 50 5 i
BB % SRS EAS B e A0 ) » CWIE (RS E ERMEEEIRES ) S CCBIll (£%

wam AT ) o Perfect 10 BFFHEESHY 4 52 ISP #YZE 5 (RN ARMERG ) ARASEIHE
LA LR Perfect 10 F{FRERYE Fr - A7 LUl 54T Perfect 10 HYRGRE > =
FHEL Perfect 10 A RBH{R » SiFefBAgnE A 2T CHE Perfect 10 7SS  Perfect 10 REEAR
FAE N BRI C A% AR DAZE 1E BRI B e A HE s R e s i
15 o BNt T EABe e = T L (R ~ R S T8 - SO s
S50 R AN i o i S S SRR e S Ak ok 1 R A 1T 20 PR (Summary

Judgment) °

2. FEPRREBFIREE

117 U0.8.C. $512()(2).
42340, F.Supp.2d 1077(2004).
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REW RFRR S B T EERERIMIBR 3% pts ~ BT A AR
TR L > IRINEECHIT > AR DMCA LA Bk I DAL - 4K
WA IR R Z ANA] > ] = IHEHR

(D IBill ~ CCBill (i EATFEARSES ) J& 15 H] DMCA %5 512 {5(a) M8 2 Gk fiesk 2

(2)  Internet Key (#t B H#FombEaailens ) B DMCA 5 512 fik(a) k(d)

L AR ?

(3)  CWIE (RHZERMGHFIRSS ) 5] DMCA 5 512 fi(c) 2 b iesk 2

D WEER

e ol Ea HARE ] DMCA i i e 5 - Perfect 10 JIE5R
W GRS TEORA T T DMCA 26 512 ()R T #& 1R B R REA IR
o BOR > R HERIUIRG R B 512 (a)-(d) L B HE.Z ISP ks

(2) FIPEH

SRS IR SR IRT THORATRE T DMCA 55 512 fiR()IHEDRAY "R
R EAHERIRF JBORAHT - bR IR SRR S AR > IR EE
WS R FHTE RN GE R Z RIERr 2 (A B AR T CRFERI TR DL RS
SEIWUR TR e Fr A S LT PE ARS8 AP RE—dlie] Py T DAE TS EE e
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B o AT HE EHSHRS) URL A7HE) o BIRNE R SRR e i EREER] -
BB S AT IR PIE A M AR TR - I AR A 55 R IR T ARAT T T
5 S12 (DI - FRUEEEINE ISP #aik K (bR Eh 2 AT - TABealE A RERAIT. -

FERBE e IR RS E AL 512 FR@)-(d) BRI S 2 S Al
T

(a) IBill ~ CCBill

IBill ~ CCBill fR{IEA iR EATRSS - 14 nTLLZE IBill ~ CCBill HYRARR
R B SRR T R P il giliis > IBill ~ CCBill A A P YIS
ESEEgE

Perfect 10 25§ IBill ~ CCBill AfFE55 512 f5(a) SEALEIN ISP - RIS 512 {6 (a)1H
CRAER ST G IR BT (o DL (EOR EAREE R ISP » ARG HR i st oAt
EAA (ANELERAIE - RERE) B9 ISP « AR » JERE AR IR L AR - 26 512 &
(a) % AR RS Fe iR (provision of connection) Y7 THS » MIJERAERIINA - 4
A EREERIIRRRR < LA HEBEHIE IBill ~ CCBIll HI3#E 5 512 fi(a)

f

IH

Y

i
it

(b) Internet Key

Internet Key AL HR EA00 & EnbRe g bl \EutEibins - EisdE
R 2 H Internet Key A5 45 B B (R A MYUERE - Internet Key & H B85 [1EEHE LT
HAGUEHES TAE AR ERT o — EORE BRI S B - B E IS —FSHE A
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MR A HEGER 0 > Internet Key SIf Hi (EHAS 2558 S0 A0

Perfect 10 5k Internet Key 3 FEES 512 () HRLGET ISP > PRIRSEE 512 {BR(d)ZH
A B RAERMG: Yahoo! st Google S5 (B (i Sl HL BRI AL A AS s i ISP
Internet Key AEERE (I B AT BLH945 B B AAHU S ARG ERS o TABEREES Perfect 10 B
IR ERGR > S 512 PRIAGSC AR » (Tl HE S (Hyperlink) ~ 2251
(Index) 5[ F(directory) & T B A& [ E 52 E F FREMIE R ISP g < > 25 512
TR AR S LR (AT Sy B e o S M L ISP YRR B GR A EATART R -

B2 Perfect 10 358 AGE Internet Key FATRER R RE D PERIRZRAEGBY > A IRZAHE
TENE RAEAGRSP AR I AT 2 512 BR(IEAREENT L8 > TPt E Internet Key
BN RAEEEME AP L NSRRI A Internet Key HY4FEERRRENK
5 o IMiE SRR BRI Rl RERE 7 8l DMCA Fiial. " AT RER] Rere I REmhi = 1
T R

HBEPRPIIE Internet Key SH IS 512 fo(d)Xadh » SR HEE S [ 7% 2 HAnhsES T

Tl RS TR JRREATER 512 fiR@)EE ] -

(c) CWIE

CWIE fEHtHY S ERMRAIRES - (HEHY L P RYRENG  AREE R R ~ 5%

At~ BB GRS RIS o Perfect 10 =5k CWIE AN FHES S12 68 (c) M > [KIFS CWIE
HHA PRI A e e HE Ak (A5 e E ) 2 THES K gt - FRonHATRE

4 See also Costar Group Inc., v. Loopnet, Inc., 164 F. Supp.2d 688, 704(D.Md.2001); Perfect 10 v. Cybernet
Ventures, Inc., 213 F. Supp.2d 1146, 1181 (C.D. Cal 2002).
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I RCRE S 7SS HET ) » SRIMT > AGGEBEIRES » ANFIRA Perfect 10 v. Cybernef™—%
Hr o Cybernet ¥ HA FHELGA AT A ~ fRILEEE RIS IR AL BT Rl L5420
HERR - CWIE WYFE AR = G AR PRI RGE R SRS AU SE C N > 2Ll > ANEE

BERIREE CWIE ATHRER K RE T PRI METG B - AR N ISP = (> 4R/l
DMCA gy ISP Je g ERE AL RISV E TR AT T I Z LI H Y © ML - iRBe]

& CWIE ~ZEIZ 512 {BR(c) L VIR -

B. Rossi v. MPAA®

L XPIHEE

Rossi BT “internetmovies.com” gl » $E{E A2 AL &S UEEAS - 58
& e w7 2E e ( Motion Picture Association of America, DL N ffi MPAA ) %3 Rossi
(455 | #54“Join to download full length movies online now! new movies every
month”; “Full length Downloadable Movies” 5z “NOW DOWNABLE %:574] » 2 #2131 M
19 MPAA &G SRUETEREREZIE - © MPAA SR RSRIAEUNRFH L EFHE - ORI
BRI NREF > @R Rossi je H ISP - fE25] MPAA HIBAT% - Rossi 11 ISP &N
FEFFRAEA Rossi UAEYL » Rossi TN MPAA RS AN KBEAT R I LR » S L5
BAPARTECRIEZR - 17 MPAA Bam RN H © RS 5iAbaR LG R MPAA (R
Hif(have a good faith belieh (A1 THH{71E » AL DMCA 2 512 i) A)WITH
JE  MEET Rossi WIHFERGEGRGL © Rossi A - oA L& EFREPefgt L
Wt e

2. FEFRMEBPIR AR

1.
#3391 F.3d 1000 (2004).
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ARZEFEFEAER DMCA 55 512 f5R(0) YA (WA BHEA R M7 - 20k
TEHEN SRR > HELRH HE EAR S @A & s i < M P A R (R R
RET TS  FTaley T (S ) (good faith belief) EATIAI AT 2

(1)  RWEER

Rossi ik MPAA iR %), EERLAEE Rossi REIGEFRER F 15 EAH
{5 © Rossi AL MPAA HERA Tl AR5 oIt FrUEER - MPAA &%
BT —TCFE s v LA Nk » A1 MPAA AT HEITER A - MPAA &ift
70 Rossi FYMEBEE REEIHT S RETE MY NHEE o (KB Rossi WUGHELS - 24 512 {5
©C)Av) T EHEAE ) WIRE R R BIEER # s B ERE A LCETT G
B[y A (reasonable investigation) DUPIE " FHEAIE 5 - MPAA HIJ5RARIE @i

A TRETEANE S IRTEBIPIETRE I - DMCA JER ST/ E (AL R R -
(2)  FIREH

BRG] RRIEBE S E A ] s DMCA 25 512 kAR T > 8
5 S12 fBR(0G)A)v) T HEME L WRlEER " FBIEHE o omk¥ T EEME
(good faith) il PR L BUTHE » HT GBI | (reasonableness) YRR E HIERZ BIEEHE -
bk b EBERSEEAERIR ] DMCA I MRARE - AR LR
TERE N FEAERRER ARG EMR R TR HET TR R S PR - YR8 R LA sttt
BB AR AN GBS MR P —E82 » YR IR SR T 5 AH(E L (good
faith) {25 » BN HLESREEREA B R EIRE EAERE - 534 » ¢ DMCA 5
S12 EROBAIHIE KRG » MEAEZERENT BN 2 REE AT A B E 5285 ISP
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REBRFTTRZEIRGUEIY - S VPR BRI N & H - HIEEZ - DMCA £f
WEAREEEREARIILE - R 512 BR(OAMWAY T HEAE ) MR Bny o2

PEAE - KL DMCA FYSLiE e B AHLY -

e " RS ) WURREEIR T BIELR - EIRARGRE RS Rossi #guh AYBGL TS
SEOH R Bl P A RS LT DAL R MR - R R LA MPAA 35
EAMEREHENEE IREEEREREI TR - INIL » MPAA TS 5¢ 4@ IRGH A S M2
P Z BUE > MPAA H}H%f Rossi ST HHFIHE ST -

(=)  BRR THES58RE , KRBT

A. Parkerv. Google, Inc.*

1. EPIHEE

JFEE NS 5 Gordon Roy Parker Rl g4 [ Google, Inc. B H& {ER%
IR EH B RE - #et PRI S < TR -

Google #gubfE (Hil=gfifly > (EHH =g us » painaifzG: - Google LIS
DgiE , (crawl) T BEELIRB A — s O MRS | - T P A =5 i
¥ > Google AT BRIt — rTRE AN < d5EFS (hyperlinks ) Y& HL « JRILARES
MR o Google BUERHEMS L EANMAF PSR (cache) A - EHRIHRFE =52
ARy o S AR DU S - W I A EL R S AN -

i Gordon Roy Parker o H MG ESZ » L Snodgrass Publishing Group £45%

" Gordon Roy PARKER v. GOOGLE, Inc. 422 F. Supp. 2d 492 (2006).
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FAH AL EEE - I PEuE(www.cybersheet.com) ° i s FoRHIEET T 29 Reasons Not
To Be A Nice Guy ,—& H#EH U ETCEIERE > #55 Google Bl [EEAR% | FHH:
HABI TR O HF HZERE -

PUDAGR > =N A AR PIRANZE S G -

2. EEPRNEBFIRRRE

() BEEEFHEEE

J5{H ik Google f=i g1 TS E N TERELEE 106 R EE 512 15k » PABEE R
T EIRA LIRS E A Google . HENPHHY B LA E RS g g nh o i R R 5 [ 42
=5 [P EECHE E C ERER

2) EBIE{FEEE

HEBERIR & FaERAEE - HAHEE T Google Rl DIRERF HE s B
LEVRERE > IR E IR Google [IlkBEATIEM ~ BBNIMAE.L FTRESEA: - 4 RFBIZ
PR LRI R < PIET - USRS TR E G sl EFEZ S = N EFE
W LATR T EH IR AR EFITR  ARKEEHBE = ANREFTRREE L
g o

Q) REEFERE

Il R AT RE IR BRE ) BB s LI A B s ] B B R A T
5 o MR Z 5 it Bl pe B A o Fl . > BT Rl e B R R R
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HAE - #FR REMRE 2B L BRI E T R IR ERE T T 5 2. A
P A F YA IR I P2 AP » IR E IS R BRI R FI TR » A
R

@) F% - BAVERE - BRZERENTR

B # A Ham g 1F3% (Communication Decency Act ) 25 230 {6 » A& B

MERAT: -

JFUES TRkl e USENET Jj = Zal 50 Bl 7. 175 T RayFAQ website |
A RIS B RS Sy D RRAT TR « Il 2 5RAEH Google F P A
R PER LU = 21T R - WA I SRR AR - Btk EIRGS RE RayFAQ
website 37 e U VE SCF WA LIRS G R -

e B HGERA G 52 230 et i ERENRAERE - BRIt - gt 217
RS PRERGER ~ BRI SO AR 1

(5) B RES R E (Lanham Act)

JFES R A T Google RayFAQ website FHfili; 58501 > fghle/5IA (origin) &

IEREETEIANAPEEF © B R PR Google 1= [Baiak IR Erigubity - i
feElE A Rk 207 < RayFAQ website Z =5l » a8 H AR 5 ATl 2 7Y
Ui o W FARIE A MRS A S R 2 -

bR A B DU B AN KBNS IRHA 2 L R AP R & - — ~ I
RayFAQ website Bl I 5 SRR B I At < poAs - 0SS e I o
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ERZMauLaRe E CIRE S BE  — ~ FEHE IR RayFAQ website N7 HAC B BL{E
ZETER 0 AR FER IR E ] LIRSS o TR o IR AR S AT
WE S H AR mZ AEnG o BRIL > I rEE 2 E -
(6) FEEUA PI(racketeering) B REE | HEERBITE
BRI RS ATE IR EE DI - S I BEEREA & 1 B2 R -
(7) BB
R AR5 AT B S Rk TR B & T IR SRR 2 ], Chistory of vexatious
litigations ) » FIRFEFEEH o AENFE I FHALFE R AN G 1 H I i AR e

EbeaR s p sy EPRERHIN G L0k > WARERIEEAGE H AR - M
AR FFBH] > R FARIEE Y -

B. Field v. Google, Inc."’

L. XPHEE
JEUE FE A DU g5 [BE R 2 A s - Sell & (ERE IR S TRL - SRR AR
FHE 4y (injunctive relief) - F= 3RS RS FHERGES IS RGO BT )R

(online repository ) #ANZ T2 » 3 S < LA ZA E YA Z HER]

AR ARG N FEE M T EEE - BRBR LU N BLEERC R Google #= [%E]l

*7 FIELD v. GOOGLE, Inc. 412 F. Supp. 2d 1106 (2006).
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5 > BRI AR SR AR -

— HETRAREERE R SEFYAS -

= WS EEA A R T EYIEAAR S ZEORAE

= RSN S E - Mt TR R R R -

VU~ Wty AT RRZ B EREERSS 107 R S A -

2. FEPRBEGAIR AR

ARG R T REAE -

1) EBEGEBEHETRAREREF R EZEEY

5 PR PRI HiGs > EORFEFHIRIEIRIGEIERS (cache ) BB RHUG (T

S AR IS S EYE RIE R - RBe RIS < ok > BRI .2

.
=
El% o
IShy

ARGEFE ARSI S P IREAERE ERE—FHF - R F RSO (AT

A FH DA IGHL A A e Rt B B e AT A E Y < AL - DU T AR R & < SRR iR

(prima facie ) -

JFUEE R FE RS AT . Googlebot R LA 5 ZAEYIRE FLEIR) KRS - Wifififra
IR Google (Z PRI » 1117 = i ) 7 302 A 5 L (R B DR IDGEL ARG 31 F



A F PR R RE TR 225

Google T NkaZ RN EL < B IHEE > Google Z ISHEREBHZE - EhEal e g
HI RS FHBEE PUGHRS M) Google (ZTRINIRF » (R FARSBEE N akaZig H.2
> iMiFE Google = Google JRZAR - HHMAELKE FH AR H BhInTEH] 7 SRy gl A -
Google . HEHME: ~ JATERRAVIRIER] P EORI TR - AMsBCEERE IR F TS -

2 AEREEERRET > QRS EEZ YRR ZHEEZREL (cache) &
A

WRHR W 3 N T HREE T 0 MUk I ol R A E g [ B ) AR
(metatags ) » MEuERELRH RSB — A FA (no-archive) ZHEGRE » 5 AIHE =51 [4%
AMFFIHAIUEN A < KRGS - MR O RE S A B HE R R R Al
L FESERTHE o [ RIRRGL BT AT FHRZH i v 5 FIHES A F UL uE A 2 > Al
PR AR TGRS © RIS A T8 ] A2 WS i R A LA k2[R
T~ A ER R B P LA L E ) B LT rI R B R A e - T 5 AT ik

SRR P IRE - HATRS A4S PR 5 S S (I T e 2]

H

Q)  EREXERFRH RETREREERELEEE

Ry FRFENFIFAT > HeS 2G0T R YIPU S © (A) S RIEMEE EiRZAZFTT
£+ (B) B AAd NS e ST TR S E AR FEREMTR ¢ (O BEAME
0 (D) SRR ERE S AT -

B AMFIRERFEME LR EFITR - L BRSSO uh N & T
FYERFFUER > Bl (SHERZ IR © 25— > B AR A A e (A Sh DU GE
it LR SR WS SR H AN (E R 2 DUBK - BRI - WSS RIS I
NILLSS Pt -
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@  HEERREEEEYZTRZASEERREAZRE

AR BRI RG] - SEEEERERES 107 RBUEPUE 204 © (A) BRI
Ry HIWERsE - (B) & EVLHFE (O _ZfE RS B -E T E Y i i < s
ELEEE - (D) % FI B T G S B e 2

RPN EE > EBEE RS < Rt iRt SR S RIEYI A A ks - HI
TER RN Al A5 E GBS T2 vI e 5 BRER B Fh » ERBERE s IR A hR it
R A LS R B IS > Al P Y o o 2 A R B S 7%
HIEV BRI S SR E 97 © = BUS AR BNz R BRI EY)
ks IR Ee 38 2ot 2 Ak HA R e E T2 B - st Rt igsii A~
{5 FH 4 e RIAH Bl L BRI 1 - DRI A R P I 68 G P b JH DAS b 2 HLABA T
5 BB HGERRAEE ¢ RERVUEA T iR N AMAAE R IR W Y
=5 | s B I Y L BT > "R VY S GRS o B FH T 2 A

TE e

6 HESFIEREZBATEEEFERRC T 2RO ATRE

FAARF R IR WS & s [BEARPS - MERZ & B T s M A
DMCA 17 U.S.C. Section 512(b)JH.Z BgI# MG T ARPSHEAIL, - MARZHZL G
KL o

(=) RERFEHR
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A. RIAA v. Verizon Internet Services™

L. EPIHEE

FEH§F T E S (Recording Industry Association of America, DL [Nfiijffi RIAA)
$HESER] ISP 2%7% Verizon Internet Services ( DL T fi&ifi; Verizon ) & H &L
Verizon g% L Peer-to-Peer £l (L85 MP3 5 8875 Rk - 4k DMCA 25 512 fég(h)

TEATBAEEE (Subpoena) ZBii® > Gk Verizon HREEH BB A Je (R b 20k -

Verizon {HAGFEILRFERL - RIAA JOfCREERE P S AR LE nrfr b o it
J5F% (United States District Court for the District of Columbia ) K TiZ{HEE -
Verizon fRIELEREE TP PTRRIE HIVIEEE DMCA 25 512 frh)RyBEE, - Sk by
RUTE FERESHE FH IR AR E W F R AR R R Ik B i S USR-S PR AR
fER Ik Bs (merely act as a conduitfy ISP 255 > HIRAN: Verizon {EHE SEREHEHRIR
15 INIEHANAZ () S EE e i o MEIRFSIH T iRB AN RN Verizon HYF5R - H1
P Verizon WEFRIERL T2 B #kl T RIAA™ » Verizon ANz » [l e LR
FIGEKH FER7ZERBE (United States Court of Appeals for District of Columbia Circuit ) $#H

Fie

2. ARERPREEBHIR AR

8 RIAA v. Verizon Internet Services, Inc., 351 F.3d 1229 (2003).

* {54% DMCA 55 512 6 IERLE > S TEHER A SR BEAZRER I TERER A AT i BE a0 B (clerk)
FRHEDOR - BORERHENEE TIS RR IR - LIEBIRER 50 - fRHHER S - FE EFRFE (o)
THER 3 ARV AEEA] ~ 5 (subpoena)ffihie M B EHF - B ERZH S HIVRE TSR AEIREE AT
AIER H ez B RHE Bt R B ORI ERE N RER] -

0" See In re Verizon Internet Services, Inc., 240 F. Supp. 2d 24; In re Verizon Internet Services, Inc., 257F.

Supp. 2d 244.
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REFHPEHER » A DMCA 55 512 f5:(h) HEAT B 220 1L (G iR
afe o BARIS - (R B ELAREHGERR RS < ISP 26 (ATRFEM.Z Verizon) &
e A (h) {0 e P FH ] 2

1 WEER

ARZER 5 Verizon FHRIRHYIGRAT P AR FRYER - R0 = B
HEEAR RS > JEY DMCA 55 512 i) AE < BALERAEs fE It - Verizon 3%
FAER 512 RS RUE ANE FH I (@) B EATE R A P e 118 PSR (o) R
IR R B Y R A St s B IR BS FR 115 BEFRAERY () S EORE TERE A H i
R IR HERT B [RHER(0) AT 3 S ARMEMANT - 1M (o) MLE A EAE @A LR K -
DRILE (D) USRS e I (o) S AT BUE U kst B

MR » A 25 RIAA 7255 DMCA £ 512 f68(h) JE S S 3 22 1 o 1 R R (04T
EZE 512 Fr@HEEQH - 5 512 fR@EREHEENWATEIRE IS > a i
1 Verizon ff YRS -

2) FIPEH

ARG ERREREHE DMCA 2L ROk AU 2 PR T - 3R EE 512 fi(h) i
ABRHEEERRUE - (58 H A P &R B R s HB RS — & PEhIRERAY ISP ¢
& o D] DA MR (notice and take-down provision).Z £ 512 {i(b) 2 (d)
VER IR EEAE S o A 512 ) H .2 EAUHER IR R0 - 22
Verizon 7L P Z S 01EFF T RIAA -
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KA 512 fR() I SCEMRE - ERARERE R (h) S EOREE VR A
HERT _E[RMAR()IER 3 S ARMEB R h— R HE R B R S B PH A S B (=
EERER R IR E A M ERES B N - RS e B A5 DR H B S bl RS R
SPHEESS ) - BIZORA2 (WIS ISP 3% - B/ EAREIREHERE.
fin > BEERHETR AR LS - AAIAE P2P PEIGMER LGV T (RIEEE
HREERF P H ORISR - ISP S84 400 Verizon ARAMELFEFR o BHER ] =76
PR e RAEER S > 2L ARZE RIAA PMHRIR S12 i) AL BUE - 2
>R Verizon 2 (I H A F S0 &K} - MR RIAA HIGH L I 2 e Rk i 1 APk (c) 2

5 3 SR MEEA A -

PEBIAMIACE - FAREERRRAT 512 FR(h ST S RERR Y A R
TR W - BRI AL ) RS 512 RO)VEE ) R
FARREZDRHTY HORAR LAY ISP » T K4S 512 e e BLAHR L ME 2O LA (i )
ISP » 5 512 () I SEA R ISP HEHEFT By PORE 2 U 4 AR P L
WA, ISP ©

by —$2 > B RIAA DL DMCA LA HBURGERR » FaRAH S H AR SR
{AETIRE(RIE T P2P S > 512 foe(h) iR e A HE(mIRE HI A A A B R s
(%) ISP (el - _ERREbEERR HOl IR A EE TEHE RS - HETaR o R R %
SR IR TR CREE TR 2 » MEE BB S A IER TR P RE L
A RERE AR «

B. Sony Music Entertainment Inc. v. Does 1-40°"

> Sony Music Entertainment Inc. v. Does 1-40,326 F.Supp.2d 556 (2006).
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1. EPIEHE

Sony WEFZ3F] (LU TMiifE Sony ) SBfPU-+# b et P2P fif 22 )5 20 Nk ~ 1K
AL eI AR it iR S F AR AR AL © FRIY Sony EEFFAIR,
SR H A Y AHE B TP address > Sony Jh{K# DMCA 55 512 ik (h) JA5 Bl {3 52

(Subpoena ) ZHE » G REEHAZMEEREEE BRI Cablevision 2y F]Be e
S E Y R AEIEERL - Cablevision JRIE] Sony HUMEZERE » RIEAIE K A A R
Sony FYEK > B U4 Sk G S & F G

2. ARFREEEBPIR AR

ARG EEAERY DMCA 55 512 5k (h) 35 2 75 HE MR 5 T 2 — B el e =L (First
Amendment) bRl .2 S H H o BRI REL N ZA8GHES © (DREESBE B AR RN
[FE > T E N B EE S E R T 2 (2) AR S amir i
i | FHIE A A DRI RS B B 1 S B L R s 2

1) FEER

AR T Sony RS Cablevision HI SRS B RE A S Sab ]
[y HETHIGE - 585 Sony BURHER IR - WA R RECEIEHEA TS - EbHE

fiffiiy Cablevision f2ft#ly HH Bk} -

(2) PPREH

ARZEEBEFIR DMCA 2 512 {iR(h) Il AR S S H FHAUAGE > Sony Fi3K ISP
SERt S B BRI AR -
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SHE A ARG L ERENFLETE H N koA Az 48 - S R = i T —
Ho bR ERRRE o IRBRS [Eemihbe R > RITERS A K R
#i= afi(anonymous speech) - H. 5 i F FH < ARG AN HEES B A 2252 AR &
it P2P U N B e P e S SR S TR YR PR > AR —
YRR S ERBREIT o o

HEEABetE— 23 S i H Y PR IR IR EA > B AR RElER & TERER 1T T
RNTRESAT - ALl b am i B (a) RZE M ERER BT R RHR e (b) Il e (5
KRAERIHIFEAEE > (o) RARHEAE T IS < Sk (DS S EkHE
AZZ BEE Wt H B R ERHARFERAR I S S % o e lE
BeE PR RFIE A S H B S T B G 0 B I R DU T TR R B R —
ZIE > B S H RS HAGAZ BRG] -

= M

SRR ERERES 512 RATNREEEREEs kB TE s (ISP) ATt T4l > &
Yo UEAE AR AR - a0 TlEAimIE: , (CDA) ZEikft - HREREEL KA, ISP
[REEFs R R A AT TR A B IR A b -

LA ST SC AR B AR 512 BRIPITR - BR 7 A PUREIR B
RUEH] Ry, B =G (58 (41 Google ) Filts [ SHES & » SEBNERT L
A ESRE Rttt [EE RN BRI (caching )~ FRDAEARES 512 BREB(b)I > Uity

2 ARG > B Cablevision R RS SZAGHA SOHT i F P AN SO S M (T (A N ES - A&
[ > Cablevision 5 HER#E BR LT EE HBOE AT AT SRV - BLL BB iR IR Rl R
AT B AT S SR =R T R A RS RLRE R I R -
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A5 107 oSBT 2 220 -

SIEBFRAE  EAARE T EEE  (subpoena) HUBUE » FHFMEIR SR EAFLL
TERHIRETRAERLCH - NIIEE R LR GGG S R REE 5
ik o AEAWSERT 4GS RIAA v. Verizon Internet Services —%< » B niFi i A

ERRERGRRS TS WIRDEEESE R YA T @RS N R P R IR
IRENSR AR RS A7 HU IR 455 (system  caching) ~ M FH 4 F5 7R & B A B A0 B
(Information residing on system or networks at direction of users)l & & #= T.H
(Information location tool) A REFAAY o AZLATEHE DMCA AR FHE A LUH S
K ISP 2 P S AT ERIBUE Y BRG] BAMHERIEIE R EE o HARSPIRAS
RHWER - HatCABE /UKl _E 7% e (United States Court of Appeals, Eight
Circuit) 5z JL-REEATH I FIHE /512 (United States District Court, M.D. North Carolina)
PRREREFRRZEAT > SRS EIREL R - PR RIAA RHKE 512 fh)IEH

 GIRERAE BLAGHUS IR ISP SR EE L S Bk -

5 512 fER(h) I TR MELEINE B AL IR R » /19 DMCA SR UE N &/
PERTRE > I EHE NV EOK ISP R EEEE IR RER] P 2 B &k - R R e
= HEMPRIBERL S A 2 AEARZET . EFREBEE AR I ASE 25 37
SR LT RE RS 5 40] © A3t > £F Sony Music Entertainment Inc. v. Does 1-40 —
o RIS EBE SRR 512 fr(h) BHEL S 5w HLZBRARUIA - PR 512
PR)IERI T ENE o SEAMFIE AT AR R BRER e B R - R AR EEREA
5 T P R ALRE B S i B HARSE - PEIERTHEE -

-

FELAT
SASE

iy

3 See In re Charter Communication, Inc., Subpoena Enforcement Matter, 393 F. 3d 771 (2005); In re

Subpoena to University of North Carolina at Chapel Hill, 367 F.Supp.2d 945 (2005).
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V4 2BRMER

DMCA iiitats - $TH R E R BB Firs [ Z EREFRERTE > PR 7 Lk
LR BEAE— 2 R E BRI 2 At > S th R 18] B 2 R A T
RAHRRAAEZE > 73l T 2004 SEEERREEEMEREZE ) DU T IO EERERERI A
1t peer-to-peer il B2 EAE o IREBIHATBE T BT -

V.4.12004 S5 42EE/4A#E E (Inducing Infringement of

Copyrights Act of 2004)*

ANE S iR T R RS E W s LA ESRIREARTT - R DR AR Uy ERE
TR » KRBl HIRE N EEEGE 260 ([R5 528 > ILIRE M= S FE S 24
BTEE AT (Rl ~ sk Al ROIHRRGE - AR R B g R B RN S ik
AU BRI R 72 H R eI (FRE S SN S A

REVE - ANEREFREEE P EFAENERIUE L T MEEFRE ) TR -
ENJ s N S (o T D AVAFSRI N o 1 U R PR SRSt E 2RI T oS SUWN S
TEMESR » IEAERE R .25 - JELITE Tl a7 ~ A2 Aliclia T 65 35 b nhi ks B2 £t
H o BV RN BT Rt ) R TR ] AR R SRR Y -

ﬂ

FEBENSE -

54
S. 2560
% Library of Congress, STATEMENTS ON INYTRODUCED BILLS AND JOINT

RESOLUTIONS--(Senate-June 22, 2004)



234 AN SR T R

T
(1) BOEFH— AR « 5 (RIS - ST
Bl A B TR I — IR - R R A

& W TR S e S AT T -

) (BT NMOSTAMGE R FHE (R - G LR STy > EEREA =
T o LSRN HARMIA R > RAAAEN -

2. HATHBHE RS JHEEEE - AR EREREEFEE - REUMH

FRARRE N BTN « BN ECHEARAET T8 MR A e SR B R T
IR > itz HOE RS e SR a1 R R B FURME R AR » ARREZRE

TS B R LA -

ARETFFRT F ERE AR ZRETE Peer to Peer £l i i U= A 5 A GE

WHEREL TR © 8 AR Z A E I - A28 85 IHIEBERY Grokster 28,2,

fif - W MTRERUS B T DAMERF A AR TR B B - DU BB E I Z R

%% Section 2. INTENTIONAL INDUCEMENT OF COPYRIGHT INFRINGEMENT.

Section 501 of title 17, United States Code, is amended by adding at

the end the following:

(g)(1) In this subsection, the term “intentionally induces' means intentionally aids, abets, induces, or
procures, and intent may be shown by acts from which a reasonable person would find intent to induce
infringement based upon all relevant information about such acts then reasonably available to the actor,
including whether the activity relies on infringement for its commercial viability.

(2) Whoever intentionally induces any violation identified in subsection (a) shall be liable as an infringer.
(3) Nothing in this subsection shall enlarge or diminish the doctrines of vicarious and contributory liability
for copyright infringement or require any court to unjustly withhold or impose any secondary liability for
copyright infringement.

7 17USCA s 501 Historical And Statutory Notes
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FEA o AR AR H LIRS EE RS A - B RS AR L
PP HR R I (5 SRR B B At > IS P2 (g i e
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% Inducing Infringement of Copyrights Act of 2004: FindLaw Interview with John Hughes and Jennifer M.
Rich of Townsend and Townsend and Crew LLP, available at

http://library.findlaw.com/2004/Sep/27/133584.html#Scene 1 last visited Sep.4, 2006).

“In introducing the bill, Senator Hatch referred to the Grokster decision, in which the Court acknowledged
that there was the possibility that the ‘Defendants may have intentionally structured their business to avoid
secondary liability for copyright infringement, while benefiting financially from the illicit draw of their
wares’.”’; “Whether a company is engaging in ‘intentional inducement’ will depend on the facts of the given
situation. The bill provides that intent should be based on the ‘reasonable person standard,” meaning that a
court will look to whether a reasonable person would find intent to induce infringement based on the facts.
The bill also provides that one factor that may be considered is whether tha activity ‘relies on infringement
for its commercial viability’.”; “One way to amend the bill would be to tailor its language to explain that its
purpose is to target technology providers who deliberately and/or acticely facilitate the copying, reproduction,
or distribution of protected materials. Such an amendment would help to narrow the applicability of the bill,

and prevent an overbroad interpretation.”
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Va2 T AR Z A A AL peer-to-peer #8%% E 2 E4E
FREIErE FEZHFEEE | (Amendment to limit the
liability of copyright owners for protecting their works

on peer-to-peer networks)>

V4.2.1 1#%ER

A FLZRHE 1L B FREE S TR 2800y DA ot PRV ARE N R PR
EERETR VAL peer-to-peer i B2 > A1/ L H (L (limit the liability of

copyright owner for protecting their works on peer-to-peer network) °

V422 BEERNE

ARELZEHA 2002 4 7 H 25 HAER e 2 6= E® (the House Committee on the
Judiciary ) $2(1} > 2002 4% 8 J 20 HBRIAGEBVIMHZ G - AR ~ MR ELRE
W/ NHZR &€ (the Subcommittee on Courts, the Internet, and Intellectual Property ) 2§
A o FEEER S FRERER 513 Tk - TSR S14 R BUE - IR IHER (R
I - BRSO EREY)AE peer-to-peer FEIHAIES L5212 (Remedies for
infringement: use of technologies to prevent infringement of copyrighted works on
peer-to-peer computer network.) o ARG HINLER © S EREATS R B B IE
TEHE(L peer-to-peer ittt L7 B IF » (HHILEL L TERGETLHER] - 1B I
1T 2 B S s R BT LB -

% H.R. 5211, http://thomas.loc.gov/cgi-bin/query/z?c107:H.R.5211: (last visited Sep. 4, 2006).
% SEC. 514. on H.R. 5211, http://thomas.loc.gov/cgi-bin/query/z2c107:H.R.5211: (last visited Sep. 4, 2006).
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AREEZE AR B2 #4EA] 0 A4 “economic loss™, “peer-to-peer file trading
network”, “public accessible”, “file trader”, “distribution” >/ “copyright owner i} &

==
= °

V423 ZRRIE

MEFEE R > b ) B RS AR IR o BIAl - AR R
"G (reasonably)*FE SN HIEY > AT LU IEARHE S FEIERE FARILOEH » DUERAZ
EIERECRE VIR PTG DL MR < {202 " 52, (reasonably ) AUFEETR
HESUE > e TRBIMIR LT o TREM A ERE ARG > ERZEIGE - KA INRATE
ZEORE VPR AL MR T A R M SE S SRR > I ZH R FTRERE FH (probable
cause)® » FEAERATISAAIATRE S /2 BUEAERIE - FEEEREA -

M5 E 2 RS OIS > AUROREI cable modem i BIUAT  Ht

® James L. Gattuso and Norbert J. Michel, Self-Defense: A different Tune On copyright, available at
http://www.heritage.org/Research/Internetand Technology/EM835.cfm (last visited Nov. 20, 2006)

2 H.R. 5211 SEC.514 (b)(1)(A)impairs the availability within a publicly accessible peer-to-peer file trading
network of a computer file or data that does not contain a work, or portion thereof, in which the copyright
owner has an exclusive right granted under section 106, except as may be reasonably necessary to impair the
distribution, display, performance, or reproduction of such a work, or portion thereof, in violation of any of
the exclusive rights of the copyright owner under section 106;

% H.R. 5211 SEC.514 (c) NOTIFICATION REQUIREMENT- (2) At the request of an affected file trader or
the assignee of an Internet Protocol address used by an affected file trader, a copyright owner shall provide
notice to the affected file trader or assignee (as the case may be) of-- *(A) the reason for impairing trading in
the computer file or data containing the copyrighted work of the copyright owner;

% The challenge of P2P- IS296A-2, Thoughts on H.R. 5211, available at
http://groups.sims.berkeley.edu/pam-p2p/index.php?p=76 (last visited Nov. 20, 2006)

% The Berman P2P Bill: Vigilantism Unbound, available at

http://www.eff.org/IP/P2P/20020802_eff berman_p2p_bill.html (last visited Nov. 20, 2006)
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(reasonably necessary )

V.4.2.4 /N&5

%535 (file sharing ) J2 5L 1999 4FF Napster S} » 1 FHIH 2 Bl B>
5 (share) « FHR 4253 520K F 2 B VRV R Z AT A SR
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% James L. Gattuso and Norbert J. Michel, Self-Defense: A different Tune On copyright, available at
http://www.heritage.org/Research/Internetand Technology/EM835.cfm (last visited Nov. 20, 2006).

% H.R.5211 SEC.514 (d) CAUSE OF ACTION FOR WRONGFUL IMPAIRMENT- (1) If, pursuant to
the authority provided by subsection (a), a copyright owner knowingly and intentionally impairs the
distribution, display, performance, or reproduction of a particular computer file or data, and has no
reasonable basis to believe that such distribution, display, performance, or reproduction constitutes an
infringement of copyright, and an affected file trader suffers economic loss in excess of $250 as a result of
the act by the copyright owner, the affected file trader may seek compensation for such economic loss in

accordance with the following:



240 g AR S R T R

PRI IR R BT RE N P L — R L B R 1528 R LA TR

SRR U NS R > AREEZ b DRy T (P — NP R

g > MEFUSMmE R e < 8 - ARl -

% H.R.5211 SEC.514 (e) SUITS BY UNITED STATES- The Attorney General of the United States may

seek injunctive relief in the appropriate United States district court to prevent a copyright owner from
engaging in impairing activities that would not be lawful but for subsection (a) if that owner has engaged in a
pattern or practice of impairing the distribution, display, performance, or reproduction of computer files or

data without a reasonable basis to believe that infringement of copyright has occurred.
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