EARIRITELA A

SRS B SER JEX L -3 PR
P E X R 4 + 2 & -



gL

S IERC

R =2

=1 Bf

LR

CEAE RITR RS



3R
==
Y-
Py
=
N
&
)1
Ne
<
~
N
o+

B Al FROASEEF L 2 LI REARA

EFBABR AR LRHS T AR R i P RELT RS

{w
—_\\
“’A"
e
‘3;
—_—\
4
ETINS
N\
I

ARBFE R 2 AR s e 2 M 2
}i 2

50 9
SILO R HIEAFY -

AE ~ ‘% LT ) X e

EETERA G RRHRET ORI T EH T AT
STFEATRE R E FRE B 2T 22 M
TOFICHEE AR A e F Lk R Pz BAIBT A R AR 0 T
B ei? PRGE BRI v €3RI EF22 R UL
2125 1%’}@—3\@ S T f«?@?])\i;‘;ﬂ ox > B F ,;;;y%\fﬂ B> v

B2 2 b a S b RFE S FiE- HRBE R F LR 2

=
™~
et
e
N

S IFENTY B £ A RBFZE ]

AR ERBORGE 2 R] 2 d HERRP LTS L



AN RR (IR ER AR R~ p A

PR g R B 232 MR (R =8 5 84) 2 bR

PR 2 R E AR R F AR T A7 E JEE 4

o



Research on the Legal Regime of Prohibiting Parallel

Imports of Copyrighted Works

English Summary

According to Article 87(4) under the Taiwan Copyright Law, parallel
imports of copyrighted works are deemed to be a kind of copyright
infringement. Domestic opinions are divided as to whether this legislation
can fairly compromise the interests of importers, the interests of
copyright users and the interests of copyright owners, and as to whether
this provision is congruent with domestic economic development trend
and policy. As a consequence, it is worthwhile to explore whether this
provision can satisfy domestic needs, what its justification theory is, and
how to deal with the subsequent treatment issue of these goods after their

importation.

The issue of parallel imports not only involves the question of
international trade, but also involves the questions of unfair trade. Parallel
import problems are not only addressed in trademark law and patent law,
they are also addressed in copyright law. Because these systems of law
have their own legislative purposes, and the rights regulated by them have
different legal nature, the means adopted in these systems of law to tackle
parallel imports issue have different approaches. It is thus suitable to
discern the differences among them, and try to figure out the parallel

import theory that is compatible with all of them and use this theory to

5



establish appropriate legal regime. This will entail a research on the
relevant approaches and theories of major countries, and then decide

which approach is in the best interests of our nation.

Consequently, this research will adopt a comparative study method,
beginning with a study of relevant international norms (e.g. WTO/TRIPS),
focused on the relevant legal regimes of developed countries (including
U.S.A., Germany, England, Switzerland, and Japan ) and the legal
regimes of developing countries (especially the so-called brick countries).
The results of this research will then be applied to analyze the advantages
and disadvantages of our present legislation, and to make amendment

recommendations.
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% Section106 :
Subject to sections 107 through 122, the owner of copyright under this title has the exclusive rights to
do and to authorize any of the following : (3) to distribute copies or phonorecords of the copyrighted

work to the public by sale or other transfer of ownership, or by rental, lease, or lending;
see U.S. Copyright Office, http://www.copyright.gov/title17/chapter0O1.pdf, visited on 2006/6/20 -
¥ Section109(a) :

56



PENZHFRE UL BT Foer) A S H g A @R EF T
BAZEE N A, B E USSR o IR LD ST FE

PTALF R A PR B A MBI BT FITE WS N e ;«};a@,?]»

FRY - BRTF- O st E0F g P2 B BT

WierI O- FERTEFZ > RABZRTFFE T 205 (D)
FELUP S 85 5 200 0 BGIRIE L B X RIS ST Y TR

|rg

-’~l<';3;f,‘1—*fi:’z,&ﬁi 2 | * iﬂ” T e E BE R rﬁiig?])\ié‘
Wy drg o 2b iR T2 P e ﬁig?l 2 AEF FE WP (2)

IS R S R I R AR & R

Notwithstanding the provisions of section 106(3), the owner of a particular

copy or phonorecord lawfully made under this title, or any person authorized by such owner, is entitled,
without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy
or phonorecord. see U.S. Copyright Office, http://www.copyright.gov/title1 7/chapterQ1.pdf, visited on
2006/6/20 -

30 Section 602:

(a) Importation into the United States, without the authority of the owner of copyright under this title,
of copies or phonorecords of a work that have been acquired outside the United States is an
infringement of the exclusive right to distributecopies or phonorecords under section 106, actionable
under section 501. This subsection does not apply to—(1) importation of copies or phonorecords under
the authority or for the use of the Government of the United States or of any State or political
subdivision of a State, but not including copies or phonorecords for use in schools, or copies of any
audiovisual work imported for purposes other than archival use; (2) importation, for the private use of
the importer and not for distribution, by any person with respect to no more than one copy or
phonorecord of any one work at any one time, or by any person arriving from outside the United States
with respect to copies or phonorecords forming part of such person’ s personal baggage; or (3)
importation by or for an organization operated for scholarly, educational, or religious purposes and not
for private gain, with respect to no more than one copy of an audiovisual work solely for its archival
purposes, and no more than five copies or phonorecords of any other work for its library lending or
archival purposes, unless the importation of such copies or phonorecords is part of an activity
consisting of systematic reproduction or distribution, engaged in by such organization in violation of
the provisions of section 108(g)(2).

(b) In a case where the making of the copies or phonorecords would have constituted an infringement
of copyright if this title had been applicable, their importation is prohibited. In a case where the copies
or phonorecords were lawfully made, the United States Customs Service has no authority to prevent
their importation unless the provisions of section 601 are applicable. see U.S. Copyright Office,
http://www.copyright.gov/title17/chapter06.pdf, visited on 2006/6/20 -
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! Section 601. Manufacture, importation, and public distribution of certain copies
(a) Prior to July 1, 1986, and except as provided by subsection (b), the importation into or public
distribution in the United States of copies of a work consisting preponderantly of nondramatic literary
material that is in the English language and is protected under this title is prohibited unless the portions
consisting of such material have been manufactured in the United States or Canada.
(b) The provisions of subsection (a) do not apply —
(1) where, on the date when importation is sought or public distribution in the United States is made,
the author of any substantial part of such material is neither a national nor a domiciliary of the United
States or, if such author is a national of the United States, he or she has been domiciled outside the
United States for a continuous period of at least one year immediately preceding that date; in the case
of a work made for hire, the exemption provided by this clause does not apply unless a substantial part
of the work was prepared for an employer or other person who is not a national or domiciliary of the
United States or a domestic corporation or enterprise;
(2) where the United States Customs Service is presented with an import statement issued under the
seal of the Copyright Office, in which case a total of no more than two thousand copies of any one such
work shall be allowed entry; the import statement shall be issued upon request to the copyright owner
or to a person designated by such owner at the time of registration for the work under section 408 or at

any time thereafter;
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(3) where importation is sought under the authority or for the use, other than in schools, of the
Government of the United States or of any State or political subdivision of a State;

(4) where importation, for use and not for sale, is sought —

(A) by any person with respect to no more than one copy of any work at any one time;

(B) by any person arriving from outside the United States, with respect to copies forming part of such
person's personal baggage; or

(C) by an organization operated for scholarly, educational, or religious purposes and not for private
gain, with respect to copies intended to form a part of its library;

(5) where the copies are reproduced in raised characters for the use of the blind; or

(6) where, in addition to copies imported under clauses (3) and (4) of this subsection, no more than two
thousand copies of any one such work, which have not been manufactured in the United States or
Canada, are publicly distributed in the United States; or

(7) where, on the date when importation is sought or public distribution in the United States is made —
(A) the author of any substantial part of such material is an individual and receives compensation for
the transfer or license of the right to distribute the work in the United States; and

(B) the first publication of the work has previously taken place outside the United States under a
transfer or license granted by such author to a transferee or licensee who was not a national or
domiciliary of the United States or a domestic corporation or enterprise; and

(C) there has been no publication of an authorized edition of the work of which the copies were
manufactured in the United States; and

(D) the copies were reproduced under a transfer or license granted by such author or by the transferee
or licensee of the right of first publication as mentioned in subclause (B), and the transferee or the
licensee of the right of reproduction was not a national or domiciliary of the United States or a
domestic corporation or enterprise.

(¢) The requirement of this section that copies be manufactured in the United States or Canada is
satisfied if —

(1) in the case where the copies are printed directly from type that has been set, or directly from plates
made from such type, the setting of the type and the making of the plates have been performed in the
United States or Canada; or

(2) in the case where the making of plates by a lithographic or photoengraving process is a final or
intermediate step preceding the printing of the copies, the making of the plates has been performed in
the United States or Canada; and

(3) in any case, the printing or other final process of producing multiple copies and any binding of the
copies have been performed in the United States or Canada.

(d) Importation or public distribution of copies in violation of this section does not invalidate protection
for a work under this title. However, in any civil action or criminal proceeding for infringement of the
exclusive rights to reproduce and distribute copies of the work, the infringer has a complete defense

with respect to all of the nondramatic literary material comprised in the work and any other parts of the
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work in which the exclusive rights to reproduce and distribute copies are owned by the same person
who owns such exclusive rights in the nondramatic literary material, if the infringer proves —

(1) that copies of the work have been imported into or publicly distributed in the United States in
violation of this section by or with the authority of the owner of such exclusive rights; and

(2) that the infringing copies were manufactured in the United States or Canada in accordance with the
provisions of subsection (¢); and

(3) that the infringement was commenced before the effective date of registration for an authorized
edition of the work, the copies of which have been manufactured in the United States or Canada in
accordance with the provisions of subsection (c).

(e) In any action for infringement of the exclusive rights to reproduce and distribute copies of a work
containing material required by this section to be manufactured in the United States or Canada, the
copyright owner shall set forth in the complaint the names of the persons or organizations who
performed the processes specified by subsection (c¢) with respect to that material, and the places where

those processes were performed.
http://www.copyright.gov/title17/92chap6.html, visited on 2007/1/3
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32 569 F.Supp. 47, 5 ITRD 1202, 222 U.S.P.Q. 975, 1983 Copr.L.Dec. P 25,585, E.D.Pa.,
August 17, 1983 (Civ. A. No. 82-0444.)
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Statute providing that owner of a particular copy or phonorecord lawfully made, or any
person authorized by such owner, is entitled, without authority of the copyright owner, to
sell or otherwise dispose of the possession of that copy or phonorecord grants first sale
protection to third-party buyer of copies which have been legally manufactured and sold
within the United States and not the purchasers of imports. 17 U.S.C.A. § 109(a).
' Westlaw Akl 7
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
te=569+F%2cSupp.47&vr=2.0&rp=%21find%2fdefault.wl&mt=WestlawInternational, visited on
2006/11/24 -
MR
The major thrust of Scorpio's defense is that § 602 does not apply to the facts of the
instant case whereas the restrictions of the copyright owners' exclusive distribution
rights which are set forth in §§ 106(3) and 109(a) do apply. Scorpio maintains that § 109(a)
supersedes any relevance § 602 otherwise might have to the case sub judice.
o Westlaw Akl 7
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&eci
te=569+F%2cSupp.47&vr=2.0&rp=%2ffind%2fdefault.wl&mt=WestlawInternational, visited on
2006/11/24 -
PR
Defendant argues that the exclusive rights of a copyright owner, including the right to
distribute which is accorded by § 106(3),are limited inter alia by § 109(a). Section 109(a)
i Westlaw ?[ﬁfﬁﬁ[ =)
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I conclude that the section grants first sale protection to the third party buyer of copies
which have been legally manufactured and sold within the United States and not to
purchasers of imports such as are involved here. The protection afforded by the United
States Code does not extend beyond the borders of this country unless the Code
expressly states. Absent a clearly expressed legislative intent to the contrary, statutory
language must be recognized as conclusive.

[P Westlaw Akl 7
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
te=569+F%2cSupp.47&vr=2.0&rp=%2ffind%2fdefault.wl&mt=WestlawInternational, visited on
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7 38 F.3d 477, 16 ITRD 2642, 63 USLW 2264, 1994 Copr.L.Dec. P 27,313, 32 U.S.P.Q.2d
1512, C.A.9 (Cal.), October 21, 1994 (Nos. 92-56359, 93-55050.)
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“First sale” doctrine, which prevents copyright holder from interfering with subsequent
sales or distribution of copies of work which has been lawfully sold, is applicable only
when “first sale” is made in United States. 17 U.S.C.A. § 109(a).

' Westlaw Affthfir 5
http://web2.westlaw.com/keycite/default.wl?spa=NatTaiwanUni-04&rs=WLW6.11&fn=_top&sv=Split
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% 847 F.2d 1093, 10 ITRD 1321, 56 USLW 2697, 1988 Copr.L.Dec. P 26,284, 7 U.S.P.Q.2d
1077, C.A.3 (N.J.), May 25, 1988 (No. 87-5439.)

'A% Westlaw sffffl 7
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Hair care product manufacturer which sold its goods with copyrighted labels to foreign
distributor was barred by first sale doctrine from establishing infringement of copyright
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by unauthorized importation of goods back into United States; first sale by copyright
owner extinguished any right later to control importation of sold copies.
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2006/11/22 -
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SR
Under the first sale doctrine, when plaintiff made and then sold its copies, it relinquished
all further rights “to sell or otherwise dispose of possession of that copy.” Unquestionably
that includes any right to claim infringement of the section 106(3) distributive rights for
copies made and sold in the United States. With respect to future distribution of those
copies in this country, clearly the copyright owner already has received its reward
through the purchase price.
Nothing in the wording of section 109(a), its history or philosophy, suggests that the owner
of copies who sells them abroad does not receive a “reward for his work.” Nor does the
language of section 602(a) intimate that a copyright owner who elects to sell copies abroad
should receive “a more adequate award” than those who sell domestically. That result
would occur if the holder were to receive not only the purchase price, but a right to limit
importation as well.
i7" Westlaw ?{ﬁf@ il
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
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Consequently, we agree with the district court that the place of sale is not the critical
factor in determining whether section 602(a) governs. We differ, however, with the district
court's finding of infringement because, in our view, a first sale by the copyright owner
extinguishes any right later to control importation of those copies.
Section 602(a) does not purport to create a right in addition to those conferred by section
106(3), but states that unauthorized importation is an infringement of “the exclusive
[section 106(3) ] right to distribute copies.” Because that exclusive right is specifically
limited by the first sale provisions of § 109(a), it necessarily follows that once transfer of
ownership has cancelled the distribution right to a copy, the right does not survive so as
to be infringed by importation. The preliminary injunction was granted on the basis of an
erroneous reading of the law and therefore must be vacated.
P Westlaw Akl 7
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# 523 U.S. 135, 118 S.Ct. 1125, 140 L.Ed.2d 254, 1998 Copr.L.Dec. P 27,750, 45 U.S.P.Q.2d
1961, 26 Media L. Rep. 1385, 98 Cal. Daily Op. Serv. 1651, 98 CJ C.A.R. 1216, 11 Fla. L.
Weekly Fed. S 383, U.S.Cal., March 09, 1998 (No. 96-1470.)
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The question presented by this case is whether the right granted by § 602(a) is also
limited by §§ 107 through 120. More narrowly, the question is whether the “first sale”
doctrine endorsed in § 109(a) is applicable to imported copies.

i Westlaw ?[ﬁfﬁﬁ[ =)
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
te=523+U.S.+135&vr=2.0&rp=%2ffind%2fdefault. wl&mt=WestlawInternational, visited on
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Respondent L'anza, a California manufacturer, sells its hair care products in this country
exclusively to distributors who have agreed to resell within limited geographic areas and
only to authorized retailers. L'anza promotes its domestic sales with extensive
advertising and special retailer training. In foreign markets, however, it does not engage
in comparable advertising or promotion; its foreign prices are substantially lower than its
domestic prices. It appears that after L'anza’s United Kingdom distributor arranged for
the sale of several tons of L'anza products, affixed with copyrighted labels, to a
distributor in Malta, that distributor sold the goods to petitioner, which imported them
back into this country without L'anza's permission and then resold them at discounted
prices to unauthorized retailers. L'anza filed suit, alleging that petitioner's actions
violated L'anza's exclusive rights under the Copyright Act of 1976(Act), 17 U.S.C. §§ 106,
501, and 602, to reproduce and distribute the copyrighted material in the United States.
i Westlaw ?[ﬁfﬁﬁ[ =)
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
222523+U.S.+135&vr:2.O&rp:%Zfﬁnd%Zfdefault.Wl&mt:Westlawlnternational, visited on 2007/1/5
HEANE
L'anza filed suit, alleging that petitioner’s actions violated L'anza's exclusive rights under
the Copyright Act of 1976(Act), 17 U.S.C. §§ 106, 501, and 602, to reproduce and distribute
the copyrighted material in the United States.
' Westlaw Afff#l 4 7
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
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The District Court rejected petitioner's “first sale” defense under § 109(a) and entered
summary judgment for L'anza. Concluding that § 602(a), which gives copyright owners
the right to prohibit the unauthorized importation of copies, would be “meaningless” if §
109(a) provided a defense, the Ninth Circuit affirmed.
[i'#* Westlaw ?[ﬁf@ 8
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
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B B, -
It is significant that this provision does not categorically prohibit the unauthorized
importation of copyrighted materials.
fi'# Westlaw ; 1@@
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
te=523+U.S.+135&vr=2.0&rp=%2ffind%2fdefault. wl&mt=WestlawInternational, visited on
2006/11/24 -
OE £,
Moreover, since § 602(a) merely provides that unauthorized importation is an
infringement of an exclusive right “under section 106,” and since that limited right does
not encompass resales by lawful owners, the literal text of § 602(a) is simply inapplicable
to both domestic and foreign owners of L'anza’'s products who decide to import them and
resell them in the United States.
i Westlaw ?[ﬁfﬁﬁ[ =)
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(a) In Bobbs-Merrill Co. v. Straus, 210 U.S. 339, 349-350, 28 S.Ct. 722, 725-26, 52 L.Ed. 1086, this
Court held that the exclusive right to “vend” under the copyright statute then in force
applied only to the first sale of a copyrighted work. Congress subsequently codified
Bobbs-Merrill 's first sale doctrine in the Act. Section 106(3) gives the copyright holder the
exclusive right “to distribute copies --- by sale or other transfer of ownership,” but § 109(a)
provides: “Notwithstanding --- [§ ]106(3), the owner of a particular copy :-- lawfully
made under this title --- is entitled, without the authority of the copyright owner, to sell
or otherwise dispose of the possession of that copy ---.” Although the first sale doctrine
prevents L'anza from treating unauthorized resales by its domestic distributors as an
infringement of the exclusive right to distribute, L'anza claims that § 602(a), properly
construed, prohibits its foreign distributors from reselling *136 its products to American
vendors unable to buy from its domestic distributors.
i Westlaw ?[ﬁfﬁﬁ[ =)
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te=523+U.S.+135&vr=2.0&rp=%2ffind%2fdefault. wl&mt=WestlawInternational, visited on
2006/11/24 -
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(b) The statutory language clearly demonstrates that the right granted by § 602(a) is
subject to § 109(a). Significantly, § 602(a) does not categorically prohibit the unauthorized
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importation of copyrighted materials, but provides that, with three exceptions, such
“[iImportation --- is an infringement of the exclusive right to distribute --- under
[§1106----” Section 106 in turn expressly states that all of the exclusive rights therein
granted-including the distribution right granted by subsection (3)-are limited by 88 107
through 120. One of those limitations is provided by § 109(a), which expressly permits
the owner of a lawfully made copy to sell that copy “[n]otwithstanding the provisions of
[§ 1106(3).” After the first sale of a copyrighted item “lawfully made under this title,” any
subsequent purchaser, whether from a domestic or a foreign reseller, is obviously an
“owner” of that item. Read literally, § 109(a) unambiguously states that such an owner “is
entitled, without the authority of the copyright owner, to sell” that item. Moreover, since
§ 602(a) merely provides that unauthorized importation is an infringement of an exclusive
right “under [§ ]106,” and since that limited right does not encompass resales by lawful
owners, § 602(a)'s literal text is simply inapplicable to both domestic and foreign owners
of L'anza's products who decide to import and resell them here.

fi'# Westlaw ; {ﬁ,ﬁﬁl
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(c) The Court rejects L'anza’s argument that § 602(a), and particularly its exceptions, are
superfluous if limited by the first sale doctrine. The short answer is that this argument
does not adequately explain why the words “under [§ ]106” appear in § 602(a). Moreover,
there are several flaws in L'anza's reasoning that, because § 602(b) already prohibits the
importation of unauthorized or “piratical” copies, § 602(a) must cover nonpiratical
(“lawfully made™) copies sold by the copyright owner. First, even if § 602(a) applied only
to piratical copies, it at least would provide a private remedy against the importer,
whereas § 602(b)'s enforcement is vested in the Customs Service. Second, because §
109(a)'s protection is available only to the “owner” of a lawfully made copy, the first sale
doctrine would not provide a defense to a § 602(a) action against a nonowner such as a
bailee. Third, § 602(a) applies to a category of copies that are neither piratical nor
“lawfully made under this title”: those that are “lawfully made” under another country's
law.

fi'# Westlaw ; {ﬁ,ﬁﬁl
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
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(d) Also rejected is L'anza's argument that because § 501(a) defines an “infringer” as one
“who violates --- [8§ ]106 ---, or who imports --- in violation of [§ ]602,” a violation of the
latter type is distinct from one of the former, and thus not subject to § 109(a). This
argument’s force is outweighed by other statutory considerations, including the fact that
*137 § 602(a) unambiguously states that the prohibited importation is an infringement
“under [§]106,” thereby identifying § 602 violations as a species of § 106 violations. More
important is the fact that the § 106 rights are subject to all of the provisions of “[88§ ]107
through 120.” If § 602(a) functioned independently, none of those sections would limit its
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(e) The Court finds unpersuasive the Solicitor General's argument that “importation”
describes an act that is not protected by § 109(a)'s authorization to a subsequent owner
“to sell or otherwise dispose of the **1127 possession of” a copy. An ordinary
interpretation of that language includes the right to ship the copy to another person in
another country. More important, the Solicitor General's cramped reading is at odds with
§ 109(a)" s necessarily broad reach. The whole point of the first sale doctrine is that once
the copyright owner places a copyrighted item in the stream of commerce by selling it,
he has exhausted his exclusive statutory right to control its distribution. There is no
reason to assume that Congress intended § 109(a) to limit the doctrine's scope.

fi'# Westlaw ; 1@@ =
http://web2.westlaw.com/find/default.wl?spa=NatTaiwanUni-04&rs=WILW6.11&fn=_top&sv=Split&ci
te=523+U.S.+135&vr=2.0&rp=%2ffind%2fdefault. wl&mt=WestlawInternational, visited on
2006/11/24 -
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3% Section 16 of Copyright, Designs and Patents Act 1988
I The owner of the copyright in a work has, in accordance with the following provisions of this
Chapter, the exclusive right to do the following acts in the United Kingdom-
(a) to copy the work (see section 17 )
(b) to issue copies of the work to the public (see section 18 )
(ba) to rent or lend the work to the public (see section 18A)
(c) to perform, show or play the work on public (see section 19)
(d) to communicate the work to the public (see section 20)
(e) to make an adaptation of the work or do any of the above in relation to an adaptation (see section
21)
%% Section 18 of Copyright, Designs and Patents Act 1988
(1) The issue to the public of copies of the work is an act restricted by the copyright in every
Description of copyright work.
(2) References in this Part to the issue to the public of copies of a work are to-
(a) the act of putting into circulation in the EEA copies not previously put into circulation in the
EEA by or with the consent of the copyright owner, or
(b) the act of putting into circulation outside the EEA copies not previously put into circulation in
the EEA or elsewhere.
(3) References in this Part to the issue to the public of copies of a work do not include-
(a) any subsequent distribution, sale, hiring or loan of copies previously put into circulation (but see
section 18A: infringement by rental or lending)
(b) any subsequent importation of such copies into the United Kingdom or another EEA state,
except so far as paragraph (a) of subsection (2) applies to putting into circulation in the EEA copies
previously put into circulation outside the EEA.
(4) References in this Part to the issue of copies of a work include the issue of the original.
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These provisions are to be found primarily in sections 32 and 104 of the 1987 Act. Liability for
imported articles depends on the following cumulative elements being satisfied:

(1) the importation was without the licence of the owner of the copyright;

(2) the importation was for commercial purposes, namely sale, hire, distribution of the article for the
purpose of trade or for any other purpose to an extent that will affect prejudicially the owner of the
copyright and exhibition of the article in public by way of trade; and

(3) the defendant knows or ought reasonably to know, that the making of the article was carried out
without the consent of the owner of the copyright.

The effect of these provisions has yet to be fully considered by the courts in Singapore. It is submitted,
however, that the provisions are in fact relatively generous in favour of parallel imports as the
following discussion will seek to elaborate.

See George Wei, Parallel Import And The Law Of Copyright In Singapore. European Intellectual
Property Review, 1992, 14(4), 139-143.

i westlaw ?Tﬁf@ E
http://web2.westlaw.com/search/default.wl?spa=NatTaiwanUni-04&rs=WLW6.11&fn= top&sv=Split

&db=UK-JLR&vr=2.0&rp=%2fsearch%2fdefault. wl&mt=WestlawInternational > visited on 2006/12/1-
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% Infringement by importation for sale or hire

32. The copyright in a literary, dramatic, musical or artistic work is infringed by a person who, without
the licence of the owner of the copyright, imports an article into Singapore for the purpose of —

(a) selling, letting for hire, or by way of trade offering or exposing for sale or hire, the article;

(b) distributing the article —

(i) for the purpose of trade; or

(ii) for any other purpose to an extent that will affect prejudicially the owner of the copyright; or

(c) by way of trade exhibiting the article in public,

where he knows, or ought reasonably to know, that the making of the article was carried out without
the consent of the owner of the copyright.

[Aust. 1968, s. 37]

http://statutes.agc.gov.sg/ visited on 2006/12/2 -
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TR € 1991 & v T 91/250/EEC & FeAe st iE iR

% M. Lutz, Parallelimport und Urheberrecht in der Schweiz, GRUR Int. 2000, Heft 6, S. 496, 497.
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% Article 1 of 91/250/EEC
I In accordance with the provision of this Directive, Member States shall protect computer programs,
by copyright, as literary works within the meaning of the Berne Convection for the Protection of
Literary and Artistic Works. For the purpose of this Directive, the term ‘computer programs’ shall
include their preparatory design material.

7 Article 1 of 91/250/EEC
I Protection in accordance with this Directive shall apply to the expression in any form of a computer
program. Ideas and principles which underlie any element of a computer program, including those
which underlie its interfaces, are not protected by copyright under this Directive.
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TR E -4 4 &L -1 4 p 42 92/100/EEC # R

% Article 4 of 91/250/EEC
I Restricted Acts Subject to the provision of Articles 5 and 6, the exclusive rights of the rightholder
within the meaning of Article 2 shall include the right to do or authorize:
(a) the permanent or the temporary reproduction of a computer program by any means and in any
form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of the
computer program necessitate such reproduction, such acts shall be subject to authorization by the
rightholder.
(b) the translation, adaptation, arrangement and any other alteration of a computer program and the
reproduction of the results thereof, without prejudice to the rights of the person who alters the
program.
(c) any form of distribution to the public, including the rental, of the original computer program or of
copies thereof. The first sale in the community of that copy, with the exception of the right to control
further rental of the program or a copy thereof.
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* Article 1.4

The rights referred to in paragraph 1 shall not to be exhausted by any sale or other act of distribution
of originals and copies of copyright works any other subject matter as set out in Article 2 (1).
"% Article 9.2

The distribution right shall not be exhausted within the Community in respect of an object as
referred to in paragraph 1, except where the first sale in the Community of that object is made by the
rightholder or with his consent.
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12 Article 4 of Directive 2001/29/EC
1. Member states shall provide for authors, in respect of the original of their works or of copies
thereof, the exclusive right to authorize or prohibit any form of distribution to the public by sale or
otherwise.
2. The distribution right of reproduction shall not be exhausted within the Community in respect of
the original or copies of the work, except where the first sale or other transfer of ownership in the
Community of that object is made by the rightholder or with this consent.
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ll0Art.68§ 3°: "'No caso de a licenga compulséria ser concedida em raz&o de abuso de poder
econdmico, ao licenciado, que propde fabricacdo local, sera garantido um prazo, limitado ao
estabelecido no art. 74, para proceder a importacao do objeto da licenca, desde que tenha
sido colocado no mercado diretamente pelo titular ou com o0 seu consentimento. |

Hyide As importacdes paralelas na Lei 9.279, de 14 de maio de 1996, e o Mercosul, de Henry K.

Sherrill, Revista da ABPI no. 25 (1996) e Importacao Paralela e Licenga Compulsoéria, por lvan B. Ahlert,
Revista da ABPI 27 (1997).
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w CPI/96 i &2¢ % » L Aot 25 B RET f?ﬁi%] » e i

L AR hE E R AR ER " B A § 4 A

YM2Art.6881° : Ma ndo exploracéo do objeto da patente no territdrio brasileiro por falta de
fabricac@o ou fabricac@o incompleta do produto, ou, ainda, a falta de uso integral do
processo patenteado, ressalvados os casos de inviabilidade econémica, quando sera
admitida a importacéo; ou

113Henry Shiller, op.cit. Revista da ABPI no. 25 (1996), p. 24

14biz lvan Ahlert, em seu artigo especifico sobre a questdo: " Na medida em que o 84° do artigo 68
dispde sobre uma restrigdo aos direitos do titular na circunstancia em que se aplica, ele equivale,
portanto, a uma sancéo ou penalidade.” Engana-se o autor; a importagdo paralela prevista no art. 68 §
4°, Do CPI/96 é tanto uma sangao quanto o € uma servidao de prédio em enclave ou uma norma
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ambiental. E um elemento essencial da propriedade da patente, que conforma o poder do titular & sua
funcgéo social.

153 produto fabricado de acordo com patente de processo ou de produto que tiver sido
colocado no mercado interno diretamente pelo titular da patente ou com seu
consentimento;
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Propriedade Industrial(LPI)% 132 i % 38R & "4p & » T 7 i
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iz Lei da Propriedade Industrial % 132 i % 3545 & > )’I‘u%

N
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"°Lei 9.279/96 artigo 132,111: impedir a livre circulagio de produto colocado no mercado interno,
por si ou por outrem com seu consentimento, ressalvado o disposto nos 88 3° e 4° do art. 68.
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82 Camara do Tribunal de Justica de Sao Paulo # 7t > )*I‘»%;S‘i

BT (7B LGRE E ORSE o TR kS

Fr 3 M2 EMA#RE(TRIPS) - # 4 & 534

FHiE INPI~ 1 30 - £330 2 e dn P A 70 -4 47 &£ 0 -

poard seh R o TRIPS #2 -tz p 202 2 %

"Esse acordo foi incorporado ao direito interno brasileiro > revogadas as disposi¢des em contrario da
legislacao ordinaria > a partir da publicagdo do Decreto Legislativo n® 30 de 15.12.94 (DOU de 19 de
dezembro de 1994) > que ratificou a Ata Final > e do Decreto n® 1355 de 30.12.94 (DOU de 31 de
dezembro de 1994) > promulgando a Ata Final

"8Conforme Parecer INPI/DIRPA n° 01/97 de 18 de marco de 1997 e Parecer MICT/CONJUR n°
24/97 - Ivan B. Ahlert - Seminario IDS - 8 de novembro de 2001 - A Exausto de Direitos na
Propriedade Industrial °

"9Conforme parecer emitido pela Associagdo Brasileira da Propriedade Intelectual » ABPI  intitulada

' A Aplicagio do Acordo sobre Aspectos dos Direitos de Propriedade Intelectual Relacionados ao
Comércio (TRIPS) ©
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1208 4° No caso de importacio para exploracio de patente e no caso da importagio prevista no

paragrafo
anterior, sera igualmente admitida a importagdo por terceiros de produto fabricado de acordo com

patente de processo ou de produto, desde que tenha sido colocado no mercado diretamente pelo titular
ou com 0 seu consentimento.
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21Vide também " As importag3es paralelas estdo proibidas no Brasil? " » Gabriel F. Leonardos >
Amcham

em Acédo > Julho de 1997 -

'22Art. 42 1 A patente confere ao seu titular o direito de impedir terceiro  sem o seu consentimento
de
produzir > usar > colocar a venda > vender ou importar com estes propositos -
'ZArt. 43IV : a produto fabricado de acordo com patente de processo ou de produto que tiver sido
colocado no mercado interno diretamente pelo titular da patente ou com seu consentimento °
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'2*Art. 184 : Comete crime contra patente de invengdo ou de modelo de utilidade quem : II - importa
produto que seja objeto de patente de invengao ou de modelo de utilidade ou obtido por meio ou

no mercado externo diretamente pelo titular da patente ou com seu consentimento
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123No caso de importagdo para exploragdo de patente

1268 1° Ensejam, igualmente, licenga compulséria:
I - a ndo exploracdo do objeto da patente no territorio brasileiro por falta de fabricagao ou fabricagdo
incompleta do produto, ou > ainda, a falta de uso integral do processo patenteado > ressalvados os
casos de inviabilidade econdmica > quando sera admitida a importagéo °

1278 3° No caso de a licenga compulsoria ser concedida em razio de abuso de poder econdémico > ao
licenciado ° que propde fabricagdo local, sera garantido um prazo > limitado ao estabelecido no art. 74 >
para proceder a importacdo do objeto da licenga » desde que tenha sido colocado no mercado
diretamente pelo titular ou com o seu consentimento °
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'Z8Art. 68 - O titular ficaré sujeito a ter a patente licenciada compulsoriamente se exercer os direitos
dela

decorrentes de forma abusiva > ou por meio dela praticar abuso de poder econémico > comprovado nos
termos da lei » por decisdo administrativa ou judicial °

29 Artigo 5- A (...)
4. Néo podera ser pedida licenga obrigatoria > com o fundamento de falta ou insuficiéncia de
exploracdo » antes de expirar o prazo de quatro anos a contar da apresentacdo do pedido de patente >
ou de trés anos a contar da concessao da patente, devendo aplicar-se o prazo mais longo ; a licenga
sera recusada se o titular da patente justificar sua inag@o por razdes legitimas. (...) °

0Artigo 5- A (...)
2. Cada pais da Unido tera a faculdade de adotar medidas legislativas prevendo a concessdo de
licengas obrigatdrias para prevenir os abusos que poderiam resultar do exercicio do direito exclusivo
conferido pela patente » como por exemplo > a falta de exploragao °

BVide também grafico ilustrativo em " Fabricagdo Local > Licenca Compulséria e Importagdo Paralela
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na Lei de Propriedade Industrial " » Simone H.C. Scholze » Revista da ABPI n° 54 > set/out 2001 -
Ivan B. Ahlert - Seminario IDS - 8 de novembro de 2001 - A Exaustdo de Direitos na Propriedade Industrial °

141



B i v PR AT R R i e e

THE
>~
N
frt
ELS
=
"
[
F_&
I
1
E
2
%
ot
Rty
o
£
IRy
g
8
%;;»
%i1d

9 A R MR 1R G @R E R R T

m—,f)\ ﬁ%])“’

(Z) " H29A+RA2ZGE* P
Fed MR S L R fl 2 pAzz RN 2B
B AT A2 A B ER GRS T RN T iF

RS 4T T A S 2 R R RS R
i

B2Art. 5 quater
Quando um produto for introduzido num pais da Unido no qual exista uma patente protegendo um
processo de fabricag@o desse produto- o titular da patente terd> com referéncia ao produto introduzido»

todos os direitos que a legislagdo do pais de importacéo lhe conceder » em virtude da patente desse
processo ° com referéncia aos produtos fabricados no proprio pais ©
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3 Artigo 6 - Exaustio
Para os propositos de solugdo de controvérsias no marco deste Acordo’ e sem prejuizo do disposto nos
Artigos 3 e 4 > nada neste Acordo serd utilizado para tratar da questdo da exaustdo dos direitos de
propriedade intelectual °

4 Artigo 27 - Matéria Patenteavel
1. ..., os direitos patentarios serdo usufruiveis sem discriminagdo quanto ao local de inven¢do ° quanto
a seu setor tecnoldgico e quanto ao fato de os bens serem importados ou produzidos localmente °
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135 '] - a ndio exploragdo do objeto da patente no territorio brasileiro por falta de fabricagdo ou
fabricacdo
incompleta do produto ou-ainda, a falta de uso integral do processo patenteado > ressalvados os casos
de inviabilidade econémica > quando sera admitida a importagdo ° |
BDocumento WT/DS199/1 » G/L/385, IP/D/23 de 8 de junho de 2000 -
B"Documento WT/DS199/3 de 9 janeiro de 2001 -
*Documento WT/DS199/4 » G/L/454, IP/D/23/Add.1 » de 19 de julho de 2001 -
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*9Bangladesh » Barbados > Bolivia > Brasil > Cuba » Republica Dominicana > Equador > Grupo Africano,
Haiti > Honduras > India > Indonésia » Jamaica > Paquistio > Paraguai > Filipinas > Peru » Sri Lanka >
Tailandia e Venezuela °

%Vide documento IP/C/W/312 » WT/GC/W/450 > de 4 de outubro de 2001 ©
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Agravo de Instrumento n°® 70002659688 — 62 Camara Civel — Santana
do Livramento

(-) %7
~i b2 A W Enterprise Industria, Comércio, Importacao
e Exportacaoltda 7 5% tvp d B ¥ f iw~dir ok ¥ 12 Vara

de Santana do Livramento MM'“:% 7 #rifz 2[4 » Tk b 2% & Nike

International Ltda. fr Nike do Brasil Comércio e Participacoes
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4 Australia » Canada > Japdo > Suica e EUA -
2v/ide documento IP/C/W/313 de 4 de outubro de 2001.
3carlos Alberto Alvaro de Oliveira e Cacildo de Andrade Xavier
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14Art. 132 IV : impedir a livre circulagéo de produto colocado no mercado interno, por si ou por
outrem com seu consentimento, ressalvado o disposto nos 88 3° e 4° do art. 68

15A importacao paralela de um medicamento é uma forma legal de comércio no ambito do

mercado interno, com base no artigo 28.° do tratado CE e sujeita as derrogagfes previstas
no artigo 30.° do mesmo Tratado -
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1468 4° No caso de importagio para exploragio de patente e no caso da importagio prevista no

paragrafo
anterior, sera igualmente admitida a importagdo por terceiros de produto fabricado de acordo com
patente de processo ou de produto, desde que tenha sido colocado no mercado diretamente pelo titular
ou com o0 seu consentimento.

WArt. 42. A patente confere ao seu titular o direito de impedir terceiro, sem o seu consentimento, de
produzir, usar, colocar a venda, vender ou importar com estes propositos.
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8 Art. 43. IV - a produto fabricado de acordo com patente de processo ou de produto que tiver sido
colocado no mercado interno diretamente pelo titular da patente ou com seu consentimento.

No caso de importagdo para exploragdo de patente.

1308 1° Ensejam, igualmente, licenga compulséria:
I - a ndo explorag@o do objeto da patente no territorio brasileiro por falta de fabricacdo ou fabricagéo
incompleta do produto, ou > ainda, a falta de uso integral do processo patenteado > ressalvados os
casos de inviabilidade econdmica > quando sera admitida a importagéo °

BlArtigo 5- A (...)
4. Néo podera ser pedida licenga obrigatoria > com o fundamento de falta ou insuficiéncia de
exploracdo » antes de expirar o prazo de quatro anos a contar da apresentacdo do pedido de patente >
ou de trés anos a contar da concessao da patente, devendo aplicar-se o prazo mais longo ; a licenga
sera recusada se o titular da patente justificar sua inag@o por razdes legitimas. (...) °
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12yide também grafico ilustrativo em " Fabricagdo Local > Licenca Compulséria e Importagdo Paralela
na Lei de Propriedade Industrial " » Simone H.C. Scholze » Revista da ABPI n°® 54 » set/out 2001 -
Ivan B. Ahlert - Seminario IDS - 8 de novembro de 2001 - A Exaustdo de Direitos na Propriedade Industrial °
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13 Article 6 (l)Authors of literary and artistic works shall enjoy the exclusive right of authorizing the
making available to the public of the original and copies of their works through sale or other transfer

of ownership.

Article 8 (1) Performers shall enjoy the exclusive right of authorizing the making available to the
public of the original and copies of their performances fixed in phonograms through sale or other
transfer of ownership.(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to
determine the conditions, if any, under which the exhaustion of the right in paragraph (1) applies
after the first sale or other transfer of ownership of the original or a copy of the fixed performance
with the authorization of the performer.

156 Article 12(1) Producers of phonograms shall enjoy the exclusive right of authorizing the making
available to the public of the original and copies of their phonograms through sale or other transfer
of ownership.(2) Nothing in this Treaty shall affect the freedom of Contracting Parties to determine
the conditions, if any, under which the exhaustion of the right in paragraph (1) applies after the first
sale or other transfer of ownership of the original or a copy of the phonogram with the authorization
of the producer of the phonogram.
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9 Art. 5° IV - distribuicio - a colocagdo a disposigio do publico do original ou copia de obras
literarias, artisticas ou cientificas, interpretagdes ou execugdes fixadas e fonogramas,mediante a
venda, locacdo ou qualquer outra forma de transferéncia de propriedade ou posse °

10 Art. 29VI - a distribuigdo, quando néo intrinseca ao contrato firmado pelo autor com terceiros
para uso ou exploracdo da obra °

TArt 49. Os direitos de autor poderdo ser total ou parcialmente transferidos a terceiros, por ele ou por
seus sucessores, a titulo universal ou singular, pessoalmente ou por meio de representantes com
poderes especiais, por meio de licenciamento, concessao, cessdo ou por outros meios admitidos em
Direito, obedecidas as seguintes limitagdes......... o
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I - a transmissdo total compreende todos os direitos de autor, salvo os de natureza moral e os

expressamente excluidos por lei;
IT - somente se admitira transmissdo total e definitiva dos direitos mediante estipulacdo contratual

escrita;
Il - na hip6tese de nédo haver estipulagdo contratual escrita, 0 prazo maximo sera de cinco anos;

IV - a cessdo sera valida unicamente para o pais em que se firmou o contrato, salvo estipulagdo

em contrario;

V - a cessdo s6 se operara para modalidades de utilizacao ja existentes a data do contrato;
VI - ndo havendo especificagdes quanto a modalidade de utilizag&o, o contrato sera restritivamente,
entendendo-se como limitada apenas a unia que seja aquela indispenséavel ao cumprimento da

finalidade do contrato.

155

m



&
Sy
o
XN
A
E "
B
S
g
S
K
S
=
o
P
ﬁ\
f
=
P
%
Sy
o
_\‘7
{ﬂ
o
Y
o
=
(@p)
H
>
S
Ve
NN

e
(ﬂ}
@H
RS
ki
;\‘\
(\s
vy
=
‘F_&
N
IRy
R
oy
/(‘\
)
ok
=t
=8
=
e
ar
i
b
Eet
ki
"_,‘_\i
[N

TR L EAF OB FUTARBSEI LRSI WSS I

15 Article 7 (1) Authors of
(i) computer programs;
(il) cinematographic works; and
(iii) works embodied in phonograms, as determined in the national law of Contracting Parties,
shall enjoy the exclusive right of authorizing commercial rental to the public of the originals or
copies of their works.

184 Article 7( 2) Paragraph (1) shall not apply

(i) in the case of computer programs, where the program itself is not the essential object of the rental;
(i1) in the case of cinematographic works, unless such commercial rental has led to widespread
copying of such works materially impairing the exclusive right of reproduction.

' Article 9 (1) Performers shall enjoy the exclusive right of authorizing the commercial rental to the
public of the original and copies of their performances fixed in phonograms as determined in the
national law of Contracting Parties, even after distribution of them by, or pursuant to, authorization by
the performer.(2) Notwithstanding the provisions of paragraph (1), a Contracting Party that, on April
15, 1994, had and continues to have in force a system of equitable remuneration of performers for the
rental of copies of their performances fixed in phonograms, may maintain that system provided that
the commercial rental of phonograms is not giving rise to the material impairment of the exclusive
right of reproduction of performers.

166 Article 13 (1) Producers of phonograms shall enjoy the exclusive right of authorizing the

commercial

rental to the public of the original and copies of their phonograms, even after distribution of them, by

or pursuant to, authorization by the producer.(2) Notwithstanding the provisions of paragraph (1), a
Contracting Party that, on April 15, 1994, had and continues to have in force a system of equitable
remuneration of producers of phonograms for the rental of copies of their phonograms, may maintain
that system provided that the commercial rental of phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction of producers of phonograms.
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17 Art. 29V- a distribuigio para oferta de obras ou produg¢des mediante cabo, fibra 6tica, satélite, ondas
ou qualquer outro sistema que permita ao usudrio realizar a sele¢do da obra ou produgdo para
percebé-la em um tempo e lugar previamente determinados por quem formula a demanda, e nos casos
em que o acesso as obras ou produgdes se faca por qualquer sistema que importe em pagamento pelo
usuario °
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19Art 104. Quem vender, expuser a venda, ocultar, adquirir, distribuir, tiver em deposito ou utilizar
obra ou fonograma reproduzidos com fraude, com a finalidade de vender, obter ganho, vantagem,
proveito, lucro direto ou indireto, para si ou para outrem, sera solidariamente responsavel com o
contrafator, nos termos dos artigos precedentes, respondendo como contrafatores o importador € o
distribuidor em caso de reprodug@o no exterior.
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52 http://portal.tj.sp.gov.br/wps/portal/home

PR AR Agravo de Instrumento n® 70002659688 - 62 Camara Civel - Santana do Livramento °

"LEI 9.279, DE 14 DE MAIO DE 1996.

"Art. 42 © A patente confere ao seu titular o direito de impedir terceiro * sem o seu consentimento
de produzir > usar > colocar a venda * vender ou importar com estes propositos °

Tjtulo III DOS CRIMES CONTRA A PROPRIEDADE IMATERIAL
Capitulo I DOS CRIMES CONTRA A PROPRIEDADE INTELECTUAL
Art.184. Violar direito autoral:Pena - detengao, de trés meses a um ano, ou multa.§ 1° Se a violagao
consistir na reprodu¢do, por qualquer meio, de obra intelectual, no todo ou em parte, para fins de
comércio, sem autorizacdo expressa do autor ou de quem o represente, ou consistir na reproducao
defonograma e videofonograma, sem autorizagdo do produto ou de quem o represente:Pena - reclusao,
de um a quatro anos, e multa.§ 2° Na mesma pena do pardgrafo anterior incorre quem vende, expde a
venda, introduz no pais, adquire, oculta ou tem em deposito, para o fim de venda, original ou copia de
obra intelectual, fonograma ou videofonograma, produzidos com violagdo de direito autoral.
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1942 - Unido Brasileira de Compositores - UBC

1946 - Sociedade Brasileira de Autores, Compositores e Editores
-SBACEM

1956 - Sociedade Arrecadadora de Direitos de Execu¢cdes Musicais no
Brasil - SADEMBRA

1960 - Sociedade Independente de Compositores e Autores Musicais -
SICAM

1962 - Sociedade Brasileira de Administracao e Protecao de Direitos
Intelectuais — SOCINPRO

—4 &L e papt (R ) FIEEZFI A A

RSN VR ER EE SRV EE S MR S

""No Brasil, as sociedades de defesa de direitos autorais surgiram no inicio do século XX. Estas
associagdes civis, sem fins lucrativos, foram na sua maioria fundadas por autores e outros
profissionais ligados a musica, ¢ tinham como objetivo principal defender os direitos autorais de
execugdo publica musical de todos os seus associados ©

17873 em 1917, foi fundada a Sociedade Brasileira de Autores Teatrais - SBAT, que no inicio era
integrada somente por autores de teatro, mas que com o passar do tempo também permitiu a

associagdo de compositores musicais.
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"Em 1973, em razio da promulgagdo da Lei de Direitos Autorais, Lei n° 5.988, de 14 de dezembro de
1973, surgiu o ECAD, que passou a centralizar toda a arrecadacdo e distribuigdo dos direitos autorais
de execugdo publica musical, além de toda a documentacdo necessaria para o perfeito
desenvolvimento do processo ©

180 Atualmente, os direitos autorais e 0 ECAD sdo regidos pela Lei Federal 9.610, promulgada em 19 de
fevereiro de 1998, que veio reafirmar e ampliar os direitos de criacdo e execugd@o publica de todos os
titulares de musica °

'8IDentre as principais normas internacionais, podemos destacar: Convengdo de Berna (Decreto 75.699,
de 6.12.75);Convengdo de Roma, sobre direitos conexos (Decreto 57.125, de 19.10.65);Acordo sobre
aspectos dos Direitos de Propriedade Intelectual relacionados ao Comércio — ADPIC (Decreto 1.355,
de 30.12.94) -

1820 Brasil também é signatario de diversos tratados e convengdes internacionais que representam o
compromisso assumido pelo pais perante a comunidade internacional, de respeitar e proteger os
direitos autorais relativos aos diversos tipos de obras intelectuais.

83http://www.cultura.gov.br/legislacao/direitos_autorais °
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# f § 5 s WIO/TRIPS
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FREFiv# A http://www. copyright. gov/
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P RIR RS A A http://www. sipo. gov. cn/

o AH ¥ e g (BSA) http://www. bsa. org. tw/reference. html

PAEE A R%ErR P 2K & € http://www. ifpi. org. tw/

PEARETRASF 7 BE (IPAPA)  (Information Product
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The International Intellectual Property Alliance (IIPA)

http://www. 11pa. com/

The Motion Picture Association of America (MPAA)
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Max-Planck-Institut fiir Geistiges Eigentum, Wettbewerbs- und
Steuerrecht

http://www. ip. mpg. de/Enhanced/Deutsch/Homepage. HTM

4t B GEMA(Gesellschaft fiir musikalische Auffithrungs- und
mechanische Vervielf&dltigungsrechte or society for musical
performing and mechanical reproduction rights) & =

http://www. gema. de/ ® =

http://www. gema. de/engl/home. shtml
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212 Copyright Law of the United States of AmericaSection 602:
(a) Importation into the United States, without the authority of the owner of copyright under this title,
of copies or phonorecords of a work that have been acquired outside the United States is an
infringement of the exclusive right to distributecopies or phonorecords under section 106, actionable
under section 501. This subsection does not apply to—(1) importation of copies or phonorecords under
the authority or for the use of the Government of the United States or of any State or political
subdivision of a State, but not including copies or phonorecords for use in schools, or copies of any
audiovisual work imported for purposes other than archival use; (2) importation, for the private use of
the importer and not for distribution, by any person with respect to no more than one copy or
phonorecord of any one work at any one time, or by any person arriving from outside the United States
with respect to copies or phonorecords forming part of such person’ s personal baggage; or (3)
importation by or for an organization operated for scholarly, educational, or religious purposes and not
for private gain, with respect to no more than one copy of an audiovisual work solely for its archival
purposes, and no more than five copies or phonorecords of any other work for its library lending or
archival purposes, unless the importation of such copies or phonorecords is part of an activity
consisting of systematic reproduction or distribution, engaged in by such organization in violation of
the provisions of section 108(g)(2).
(b) In a case where the making of the copies or phonorecords would have constituted an infringement
of copyright if this title had been applicable, their importation is prohibited. In a case where the copies
or phonorecords were lawfully made, the United States Customs Service has no authority to prevent
their importation unless the provisions of section 601 are applicable.
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213 Section 16 of Copyright, Designs and Patents Act 1988
I The owner of the copyright in a work has, in accordance with the following provisions of this
Chapter, the exclusive right to do the following acts in the United Kingdom-
(a) to copy the work (see section 17 )
(b) to issue copies of the work to the public (see section 18 )
(ba) to rent or lend the work to the public (see section 18A )
(c) to perform, show or play the work on public (see section 19)
(d) to communicate the work to the public (see section 20)
(e) to make an adaptation of the work or do any of the above in relation to an
adaptation (see section 21)
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214 Section 18 of Copyright, Designs and Patents Act 1988
1. The issue to the public of copies of the work is an act restricted by the copyright in every
Description of copyright work.
2. References in this Part to the issue to the public of copies of a work are to-

(a) the act of putting into circulation in the EEA copies not previously put into circulation in the
EEA by or with the consent of the copyright owner, or

(b) the act of putting into circulation outside the EEA copies not previously put into circulation in
the EEA or elsewhere.

3. References in this Part to the issue to the public of copies of a work do not include-

(a) any subsequent distribution, sale, hiring or loan of copies previously put into circulation (but see
section 18A: infringement by rental or lending)

(b) any subsequent importation of such copies into the United Kingdom or another EEA state,
except so far as paragraph (a) of subsection (2) applies to putting into circulation in the EEA copies
previously put into circulation outside the EEA.

4. References in this Part to the issue of copies of a work include the issue of the original.
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215 Urheberrechtsgesetz Urhg §17

(1) Das Verbreitungsrecht ist das Recht, das Original oder Vervielfatigungsstuecke des

Werkes der Offentlichkeit anzubieten oder in Verkehr zu bringen.

(2) Sind das Original oder Vervielféltigungsstiicke des Werkes mit Zustimmung des
zur Verbreitung Berechtigten im Gebiet der Europédischen Union oder eines anderen
Vertragsstaates des Abkommens {iber den Europédischen Wirtschaftsraum im Wege
der VerduBerung in Verkehr gebracht worden, so ist ihre Weiterverbreitung mit
Ausnahme der Vermietung zuldssig.
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24 Infringement by importation for sale or hire

32. The copyright in a literary, dramatic, musical or artistic work is infringed by a person who, without
the licence of the owner of the copyright, imports an article into Singapore for the purpose of —

(a) selling, letting for hire, or by way of trade offering or exposing for sale or hire, the article;

(b) distributing the article —

(i) for the purpose of trade; or

(i1) for any other purpose to an extent that will affect prejudicially the owner of the copyright; or

(c) by way of trade exhibiting the article in public,

where he knows, or ought reasonably to know, that the making of the article was carried out without
the consent of the owner of the copyright.

[Aust. 1968, s. 37]

http://statutes.agc.gov.sg/ visited on 2006/12/2 -
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23 (Australian ) Copyright Act 1968 Section 37: Infringement by importation for sale or hire

(1) Subject to Division3, the copyright in a literary, dramatic, musical or artistic work is infringed by a
person who, without the licence of the owner of the copyright, imports an article into Australia for the
purpose of:

(a) selling, letting for hire, or by way of trade offering or exposing for sale or hire, the article;

(b) distributing the article:

(1) for the purpose of trade; or

(i) for any other purpose to an extent that will affect prejudicially the owner of the copyright; or

(c) by way of trade exhibiting the article in public;
if the importer knew, or ought reasonably to have known, that the making of the article would, if the
article had been made in Australia by the importer, have constituted an infringement of the copyright.
(2) In relation to an accessory to an article that is or includes a copy of a work, being a copy that was
made without the licence of the owner of the copyright in the work in the country in which the copy
was made, subsection (1) has effect as if the words " the importer knew, or ought reasonably to have
known, that " were omitted
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226 ( Australian) Copyright Act 1968 Section 38: Infringement by sale and other dealings

(1) Subject to Division3, the copyright in a literary, dramatic, musical or artistic work 1s infringed by a
person who, in Australia, and without the licence of the owner of the copyright:

(a) sells, lets for hire, or by way of trade offers or exposes for sale or hire, an article; or

(b) by way of trade exhibits an article in public;
if the person knew, or ought reasonably to have known, that the making of the article constituted an
infringement of the copyright or, in the case of an imported article, would, if the article had been made in
Australia by the importer, have constituted such an infringement.

(2) For the purposes of the last preceding subsection, the distribution of any articles:

(a) for the purpose of trade; or

(b) for any other purpose to an extent that affects prejudicially the owner of the copyright concerned;
shall be taken to be the sale of those articles.
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#7 (Australian) Copyright Act 1968 Section 102: [nfringement by importation for sale or hire

(1) Subject to sections112A, 112C, 112D and 112DA, a copyright subsisting by virtue of this Part is
infringed by a person who, without the licence of the owner of the copyright, imports an article into Australia
for the purpose of:

(a) selling, letting for hire, or by way of trade offering or exposing for sale or hire, the article;

(b) distributing the article:

(1) for the purpose of trade; or

(11) for any other purpose to an extent that will affect prejudicially the owner of the copyright; or

(c) by way of trade exhibiting the article in public;
if the importer knew, or ought reasonably to have known, that the making of the article would, if the article
had been made in Australia by the importer, have constituted an infringement of the copyright.

(2) Inrelation to an accessory to an article that is or includes a copy of subject-matter in
which copyright subsists by virtue of this Part, being a copy that was made without the licence of the
owner of the copyright in the country in which the copy was made, subsection (1) has effect as if the
words | the importer knew, or ought reasonably to have known, that " were omitted.

2 Sound recordings, cinematographic films, television and sound broadcasts and published editions of
works.
229 (Australian) Copyright Act 1968 Section 103: Infringement by sale and other dealings

(1) Subject to sections112A, 112C, 112D and 112DA, a copyright subsisting by virtue of this Part is
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infringed by a person who, in Australia, and without the licence of the owner of the copyright
(a) sells, lets for hire, or by way of trade offers or exposes for sale or hire, an article; or
(b) by way of trade exhibits an article in public
if the person knew, or ought reasonably to have known, that the making of the article constituted an

infringement of the copyright or, in the case of an imported article, would, if the article had been made in
Australia by the importer, have constituted an infringement of the copyright

(2) For the purposes of the last preceding subsection, the distribution of any articles
(a) for the purpose of trade; or

(b) for any other purpose to an extent that affects prejudicially the owner of the copyright concerned
shall be taken to be the sale of those articles
230 .

(Australian) Copyright Amendment Act 1991 Section 44A: Importation etc. of books
(1) The copyright in an overseas work first published on or after the commencing day is not infringed by a

person who, without the licence of the owner of the copyright, imports a non-infringing book into Australia
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for a purpose mentioned in paragraph 37(1)(a), (b) or (c).

(2) Subject to this section, the copyright in:

(a) an overseas work first published before the commencing day; or

(b) a work first published in Australia, whether before, on or after the commencing day;
1s not infringed by a person who, without the licence of the owner of the copyright, imports a copy (in this
subsection called the imported copy ) of a hardback or paperback version of a non-infringing book into
Australia for a purpose mentioned in paragraph 37(1)(a), (b) or (c) if:

(c) the person had ordered in writing from the copyright owner, or the owner’ s licensee or agent, one or
more copies of that version of the book (not being second-hand copies or more copies than were needed to
satisfy the person’ s reasonable requirements); and

(d) when the person ordered the imported copy, the original order mentioned in paragraph(c) had not been
withdrawn or cancelled by, or with the consent of, the person and:

(1) atleast 7 days had elapsed since the person placed the original order and the copyright owner, licensee
or agent had not notified the person in writing that the original order would be filled within 90 days after it
was placed; or

(11) at least 90 days had elapsed since the person placed the original order and the copyright owner, licensee
or agent had not filled the order.

(3) The copyright in a published work (whether first published before, on or after the commencing day) is
not infringed by a person who, without the licence of the owner of the copyright, imports a single copy of a
non-infringing book into Australia if the importation is for the purpose of filling a written order, or a
verifiable telephone order, by a customer of the person and:

(a) 1in the case of a written order, the order contains a statement, signed by the customer; or

(b) 1in the case of a telephone order, the customer makes a verifiable statement;
to the effect that the customer does not intend to use the book for a purpose mentioned in paragraph 37(1)(a),
(b) or (c).

(4) The copyright in a published work (whether first published before, on or after the commencing day) is
not infringed by a person who, without the licence of the owner of the copyright, imports 2 or more copies of
a non-infringing book into Australia if:

(a) the importation is for the purpose of filling a written order, or a verifiable telephone order, placed with
the person by or on behalf of a library, other than a library conducted for the profit (direct or indirect) of a
person or organisation; and

(b) 1n the case of a written order—the order contains a statement, signed by the person placing the order, to
the effect that the library does not intend to use any of the books for a purpose mentioned in paragraph
37(1)(a), (b) or (c); and

(c) in the case of a telephone order—the person placing the order makes a verifiable statement to the effect
referred to in paragraph(b); and

(d) the number of copies so imported 1S not more than the number of copies so ordered.

(5) Without limiting the ways in which a telephone order under subsection(3) or (4), or a statement under
paragraph(3)(b) or (4)(c) relating to such an order, may be verified, such an order or statement is, for the
purposes of this section, taken to be verifiable if the person who takes the order, or to whom the statement is
made, makes a written note of the details of the order or statement when, or immediately after, the order is
placed, or the statement is made, as the case may be.

(6) Where:

(a) abook 1s imported into Australia for a purpose mentioned in paragraph 37(1)(a), (b) or (c); and

(b) the importation does not, under this section, constitute an infringement of copyright in a published
work;

the use of the book for any such purpose does not constitute an infringement of the copyright in the work
and subsection 38(1) does not apply to the book.

(7) Subsection(2) does not apply to the importation of a copy of a hardback version of a non-infringing
book into Australia if the copyright owner, or his or her licensee or agent, is able to supply in Australia
enough copies of a paperback version of the book to fill any reasonable order.

(8) For the purposes of paragraph(2)(d), a copyright owner, licensee or agent is not taken to have filled an
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order by a person for one or more copies of a version of a book unless and until the copyright owner, licensee
or agent sends the copy, or all of the copies, as the case requires, to the person.

(9) In this section:

"pook " does not include:

(a) a book whose main content is one or more musical works, with or without any related literary, dramatic
or artistic work; or

(b) a manual sold with computer software for use in connection with that software; or

(c) a periodical publication.

"commencing day " means the day on which the Copyright Amendment Act 1991 commences.

Toverseas work ' means a work:

(a) that was first published in a country other than Australia; and
(b) that was not published in Australia within 30 days after its first publication in that other country.
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»1 (Australian) Copyright Amendment Act 1991 Section 112A: Importation and sale etc. of books

(1) The copyright in an overseas edition first published on or after the commencing day, is not infringed by
a person who, without the licence of the owner of the copyright, imports a non-infringing book into Australia
for a purpose mentioned in paragraph 102(1)(a), (b) or (c).

(2) Subject to this section, the copyright in:

(a) an overseas edition first published before the commencing day; or

(b) a published edition of a work, being an edition first published in Australia, whether before, on or after
the commencing day;

18 not infringed by a person who, without the licence of the owner of the copyright, imports a copy (in this
subsection called the zmported copy ) of a hardback or paperback version of a non-infringing book into
Australia for a purpose mentioned in paragraph 102(1)(a), (b) or (c) if:

(c) the person had ordered in writing from the copyright owner, or the owner’ s licensee or agent, one or
more copies of that version of the book (not being second-hand copies or more copies than were needed to
satisfy the person” s reasonable requirements); and

(d) when the person ordered the imported copy, the original order mentioned in paragraph(c) had not been
withdrawn or cancelled by, or with the consent of, the person and:

(1) at least 7 days had elapsed since the person placed the original order and the copyright owner, licensee
or agent had not notified the person in writing that the original order would be filled within 90 days after it
was placed; or

(11) at least 90 days had elapsed since the person placed the original order and the copyright owner, licensee
or agent had not filled the order.

(3) The copyright in a published edition of a work (whether the edition was first published before, on or
after the commencing day) is not infringed by a person who, without the licence of the owner of the
copyright, imports a single copy of a non-infringing book into Australia if the importation 18 for the purpose
of filling a written order, or a verifiable telephone order, by a customer of the person and:

(a) in the case of a written order, the order contains a statement, signed by the customer; or

(b) 1in the case of a telephone order, the customer makes a verifiable statement;
to the effect that the customer does not intend to use the book for a purpose mentioned in paragraph
102(1)(a), (b) or (c).

(4) The copyright in a published edition of a work (whether the edition was first published before, on or
after the commencing day) is not infringed by a person who, without the licence of the owner of the
copyright, imports 2 or more copies of a non-infringing book into Australia if:

(a) the importation is for the purpose of filling a written order, or a verifiable telephone order, placed with
the person by or on behalf of a library, other than a library conducted for the profit (direct or indirect) of a
person or organisation; and

(b) in the case of a written order—the order contains a statement, signed by the person placing the order, to
the effect that the library does not intend to use any of the books for a purpose mentioned in paragraph
102(1)(a), (b) or (¢); and

(c) in the case of a telephone order—the person placing the order makes a verifiable statement to the effect
referred to in paragraph(b); and

(d) the number of copies so imported is not more than the number of copies so ordered.

(5) Without limiting the ways in which a telephone order under subsection(3) or (4), or a statement under
paragraph(3)(b) or (4)(c) relating to such an order, may be verified, such an order or statement is, for the
purposes of this section, taken to be verifiable if the person who takes the order, or to whom the statement is
made, makes a written note of the details of the order or statement when, or immediately after, the order is
placed, or the statement is made, as the case may be.

(6) Where:

(a) abook is imported into Australia for a purpose mentioned in paragraph 102(1)(a), (b) or (c); and

(b) the importation does not, under this section, constitute an infringement of copyright in a published
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edition of a work;
the use of the book for any such purpose does not constitute an infringement of the copyright in the edition
and subsection 103(1) does not apply to the book.

(7) Subsection(2) does not apply to the importation of a copy of a hardback version of a non-infringing
book into Australia if the copyright owner, or his or her licensee or agent, is able to supply in Australia
enough copies of a paperback version of the book to fill any reasonable order.

(8) For the purposes of paragraph(2)(d), a copyright owner, licensee or agent is not taken to have filled an
order by a person for one or more copies of a version of a book unless and until the copyright owner, licensee
or agent sends the copy, or all of the copies, as the case requires, to the person.

(9) In this section:

"hook " does not include:

(a) a book whose main content is one or more musical works, with or without any related literary, dramatic
or artistic work; or

(b) a manual sold with computer software for use in connection with that software; or

(c) a periodical publication.

"commencing day " means the day on which the Copyright Amendment Act 1991 commences.

"overseas edition ' means a published edition of a work, being an edition:

(a) that was first published in a country other than Australia; and

(b) that was not published in Australia within 30 days after its first publication in that
other country.
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2 (Australian ) Copyright Amendment Act 1998 Section 44D:mport of non-infringing copy of sound

recording does not infringe copyright in works recorded

(1) The copyright in a literary, dramatic or musical work is not infringed by a person who:

(a) imports into Australia a non-infringing copy of a sound recording of the work; or

(b) does an act described in section38 involving an article that is a non-infringing copy of a sound
recording of the work and has been imported into Australia by anyone.
Note: In a civil action for infringement of copyright, a copy of a sound recording 1s presumed not to be a
non-infringing copy of the sound recording unless the defendant proves it is. See section130A.

(2) This section applies to a copy of a sound recording only if, when the copy is imported into Australia,
the sound recording has been published:

(a) in Australia; or

(b) 1n another country (the publication country ) by or with the consent of:

(1) the owner of the copyright or related right in the sound recording in the publication country; or

(i1) the owner of the copyright or related right in the sound recording in the country (the original recording
country ) in which the sound recording was made, if the law of the publication country did not provide for
copyright or a related right in sound recordings when publication occurred; or

(111) the maker of the sound recording, if neither the law of the publication country nor the law of the
original recording country (whether those countries are different or not) provided for copyright or a related
right in sound recordings when publication occurred.
Note: Subsection 29(6) deals with unauthorised publication.

(3) In subsection(2):

"owner 7 of the copyright or related right in the sound recording means the owner at the time
publication of the sound recording occurred.
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23 (Australian ) Copyright Amendment Act 1998 Section 112D: mport of non-infringing copy of a sound
recording does not infringe copyright in the sound recording

(1) The copyright in a sound recording is not infringed by a person who:

(a) imports into Australia a non-infringing copy of the sound recording; or

(b) does an act described in section103 involving an article that is a non-infringing copy of the sound
recording and has been imported into Australia by anyone.
Note: In a civil action for infringement of copyright, a copy of a sound recording is presumed not to be a
non-infringing copy of the sound recording unless the defendant proves it is. See section130A.

(2) This section applies to a copy of a sound recording only if, when the copy is imported into Australia,
the sound recording has been published:

(a) in Australia; or

(b) 1n another country (the publication country ) by or with the consent of:

(1) the owner of the copyright or related right in the sound recording in the publication country; or

(11) the owner of the copyright or related right in the sound recording in the country (the orzeinal recording
country ) in which the sound recording was made, if the law of the publication country did not provide for
copyright or a related right in sound recordings when publication occurred; or

(111) the maker of the sound recording, if neither the law of the publication country nor the law of the
original recording country (whether those countries are different or not) provided for copyright or a related
right in sound recordings when publication occurred.
Note: Subsection 29(6) deals with unauthorised publication.

(3) In subsection(2):

"owner 7 of the copyright or related right in the sound recording means the owner at the time
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238



() 200 =&

Fir#E2003 £ 2%k %L g™
~BEEFTL ()T RN P (b)e 3 EMNAH s RER B f:"ﬁ » H
FITEAFFEANTFILFED
() » ¢ 7 2&T 24 AT g &
(D)3 B iEnRgz 7 aegnayiFitatosmted
P02 e d B A R

L 130B 6E M F TR ET L AEHFR Y ARL T 2 BT T o

Fie# 2003 FBr2%%e Ly FiE®

24 (Australian ) Copyright Amendment Act 2003 Section 44E:mportation and sale etc. of copies of
computer programs

The copyright in a literary work:

(a) that is a computer program; and

(b) that has been published in Australia or a qualifying country;
is not infringed by a person who:

(c) imports into Australia an article that has embodied in it a non-infringing copy of the program; or

(d) does an act mentioned in section38 involving an article that has embodied in it a non-infringing copy of
the program and that has been imported into Australia by anyone.
Note: Section 130B deals with the burden of proof a defendant bears in a civil action for
infringement of copyright.
35 (Australian) Copyright Amendment Act 2003 Section 44F: Importation and sale etc. of copies of
electronic literary or music ifems

The copyright in a work:

(a) that is, or is part of, an electronic literary or music item; and

(b) that has been published in Australia or a qualifying country;
18 not infringed by a person who:

(c) imports into Australia an article that has embodied in it a non-infringing copy of the electronic literary
or music item; or

(d) does an act mentioned in section38 involving an article that has embodied in it a non-infringing copy of
the electronic literary or music item and that has been imported into Australia by anyone.
Note: Section 130C deals with the burden of proof a defendant bears in a civil action for
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infringement of copyright.
36 (Australian ) Copyright Amendment Act 2003 Section 112DA: Importation and sale etc. of copies of
electronic literary or music ifems

If, in relation to a published edition of a work:

(a) the work 18, or 18 part of, an electronic literary or music item; and

(b) the edition has been published in Australia or a qualifying country;
then the copyright in the published edition 1S not infringed by a person who:

(c) imports into Australia an article that has embodied in it a non-infringing copy of the electronic literary
or music item; or

(d) does an act mentioned in section103 involving an article that has embodied in it a non-infringing copy
of the electronic literary or music item and that has been imported into Australia by anyone.

Note: Section 130C deals with the burden of proof a defendant bears in a civil action for
infringement of copyright.
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»7 Article 4 of Directive 91/250/EEC
Restricted Acts Subject to the provision of Articles 5 and 6, the exclusive rights  of the rightholder
within the meaning of Article 2 shall include the right to do or authorize:

(b) the permanent or the temporary reproduction of a computer program by any means and in any
form, in part or in whole. Insofar as loading, displaying, running, transmission or storage of the
computer program necessitate such reproduction, such acts shall be subject to authorization by the
rightholder.

(b) the translation, adaptation, arrangement and any other alteration of a computer program and the
reproduction of the results thereof, without prejudice to the rights of the person who alters the
program.

(c) any form of distribution to the public, including the rental, of the original computer program or of

copies thereof. The first sale in the community of that copy, with the exception of the right to control

further rental of the program or a copy thereof.
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2% Article 1 of Directive 92/100/EEC
Object of harmonization
1. In accordance with the provisions of this Chapter, Member States shall provide, subject to Article 5,
a right to authorize or prohibit the rental and lending of originals and copies of copyright works, and
other subject matter as set out in
Atrticle 2 (1).
2. For the purpose of this Directive, ‘rental”’ means making available for use, for a limited period of
time and for direct or indirect economic or commercial advantage.
3. For the purpose of this Directive, ‘lending’ means making available for use, for a limited period of
time and not for direct or indirect economic or commercial advantage, when it is made through
establishments which are accessible to the public.
4. The rights referred to paragraph 1 shall not be exhausted by any sale or other act of distribution of
originals and copies of copyright works and other subject matter as set out in Article 2 (1).
%" Article 9 of Directive 92/100/EEC
Distribution right
1. Member states shall provide

-for performers, in respect of fixations of their performers,

-for phonogram producers, in respect of their phonograms,

- for producers of the first fixations of films, in respect of the original and copies of their films,

- for broadcasting organizations, in respect of fixations of their broadcast as set out in Article 6 (2),
the exclusive right to make available these objects, including copies thereof, to the public by sale or
otherwise, hereafter referred to as the 'distribution right'.

2. The distribution right shall not be exhausted within the Community in respect of an object as
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referred to in paragraph 1, except where the first sale in the Community of that object is made by the
rightholder or with his consent.
3. The distribution right shall be without prejudice to the specific provisions of Chapter I, in
particular Article 1 (4).
4. The distribution right may be transferred, assigned or subject to the granting of contractual
licences.
" Article 4 of Directive 2001/29/EC
1. Member states shall provide for authors, in respect of the original of their works or of copies
thereof, the exclusive right to authorize or prohibit any form ofdistribution to the public by sale or
otherwise.
2. The distribution right of reproduction shall not be exhausted within the Community in respect of
the original or copies of the work, except where the first sale or other transfer of ownership in the
Community of that object is made by the rightholder or with this consent.
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