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limitations or exceptions with regard to the protection of performers and producers of phonograms as they
provide for, in their national legislation, in connection with the protection of copyright in literary and artistic
works.

(2)Contracting Parties shall confine any limitations of or exceptions to rights provided for in this Treaty to
certain specia cases which do not conflict with a normal exploitation of the performance or phonogram and
do not unreasonably prejudice the legitimate interests of the performer or of the producer of phonograms.
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Material objects, other than phonorecords, in which awork is fixed by any method now known or later
developed, and from which the work can be perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or adevice 105

A work is fixed in a tangible medium of expression when its embodiment in a copy or phonorecord, by
or under the authority of the author, is sufficiently permanent or stable to permit it to be perceived, reproduced,
or otherwise communicated for a period of more than transitory duration
106
® Sec. 117. - Limitations on exclusive rights: Computer programs

(a) Making of Additional Copy or Adaptation by Owner of Copy. -
Notwithstanding the provisions of section 106, it is not an infringement for the owner of a copy of a
computer program to make or authorize the making of another copy or adaptation of that computer
program provided:

(1) that such a new copy or adaptation is created as an essential step in the utilization of the computer
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program in conjunction with a machine and that it is used in no other manner.
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RAM --  MAI v. Peak —
88
@ (b) (© (@@ Sec. 117. - Limitations on exclusive rights: Computer
programs
(@) Making of Additional Copy or Adaptation by Owner of Copy. - Notwithstanding the provisions of
section 106, it is not an infringement for the owner of a copy of a computer program to make or authorize
the making of another copy or adaptation of that computer program provided:
(1) that such a new copy or adaptation is created as an essentia step in the utilization of the computer
program in conjunction with a machine and that it is used in no other manner, or
(2) that such new copy or adaptation is for archival purposes only and that all archival copies are
destroyed in the event that continued possession of the computer program should cease to be rightful.
(b) Lease, Sale, or Other Transfer of Additional Copy or Adaptation. -
Any exact copies prepared in accordance with the provisions of this section may be leased, sold, or
otherwise transferred, along with the copy from which such copies were prepared, only as part of the
lease, sale, or other transfer of all rights in the program. Adaptations so prepared may be transferred only
with the authorization of the copyright owner.
(c) Machine Maintenance or Repair. —
Notwithstanding the provisions of section 106, it is not an infringement for the owner or lessee of a
machine to make or authorize the making of a copy of a computer program if such copy is made solely by
virtue of the activation of a machine that lawfully contains an authorized copy of the computer program,
for purposes only of maintenance or repair of that machine, if -
(2) such new copy isused in no other manner and is destroyed immediately after the maintenance or
repair is completed; and

(2) with respect to any computer program or part thereof that is not necessary for that machine to be
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(d) Definitions. - For purposes of this section -
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(2) the "maintenance” of a machine is the servicing of the machine in order to make it work in accordance

with its original specifications and any changes to those specifications authorized for that machine; and

(2) the "repair” of amachine is the restoring of the machine to the state of working in accordance with its

origina specifications and any changes to those specifications authorized for that machine.

512

9 Jessica Litman, The Exclusive Right to Read, 13 CARDOZO AETS & ENT. L. J. 29, 1994; Jule L. Sigall,

Copyright Infringement was Never Easy: RAM Copies and Their Impact on the Scope of Copyright
Protection for Computer Programs, 45 CATH. U. L. REV. 181, 182, 1995; Brain D. Wassom, Copyright
Implications of "Unconventional Linking" on the World Wide Web: Framing, Deep Linking and Inlining, 49
CASE W. RES. L. REV. 181, 251, 1998; Katrine Levin, MAI v. Peak: Should Loading Operating System
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9 title 17, United States Code, Section 110(2). For purposes of paragraph (2), no governmental body or
accredited nonprofit educational institution shall be liable for infringement by reason of the transient or
temporary storage of material carried out through the automatic technical process of a digita
transmission of the performance or display of that material as authorized under paragraph (2). No such
material stored on the system or network controlled or operated by the transmitting body or institution
under this paragraph shall be maintained on such system or network in a manner ordinarily accessible to
anyone other than anticipated recipients. No such copy shall be maintained on the system or network in
a manner ordinarily accessible to such anticipated recipients for a longer period than is reasonably
necessary to facilitate the transmissions for which it was made.
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19 statement of Marybeth Peters, The Register of Copyrights Before the Senate Committee on the Judiciary.
6-7.

1 title 17, United States Code, Section 110(2).

Notwithstanding the provisions of section 106, the following are not infringements of copyright:

(2) except with respect to a work produced or marketed primarily for performance or display as part of

mediated instructional activities transmitted via digital networks, or a performance or display that is given by

means of a copy or phonorecord that is not lawfully made and acquired under this title, and the transmitting
government body or accredited nonprofit educational institution knew or had reason to believe was not
lawfully made and acquired.

12 title 17, United States Code, Section 110(2).

The performance of a non-dramatic literary or musical work or reasonable and limited portions of any other

work, or display of a work in an amount comparable to that which is typically displayed in the course of a

live classroom session, by or in the course of atransmission, if:

(A) the performance or display is made by, at the direction of, or under the actual supervision of an instructor
as an integral part of a class session offered as a regular part of the systematic mediated instructional
activities of agovernmental body or an accredited nonprofit educational institution;

(B) the performance or display is directly related and of material assistance to the teaching content of the
transmission;

(C) the transmission is made solely for, and, to the extent technologically feasible, the reception of such
transmission is limited to:

(i) students officially enrolled in the course for which the transmission is made; or
(i) officers or employees of governmental bodies as a part of their official duties or employment; and

33


http://www.copyright.gov/title17/92chap1.html

i SRR AR
LEE AND LI
'....I-III CTTORSEYS AT -LAW

PR SET  BAeL EE T RER 0 BN

PEFHET BT R R R Y 2 R Rl SN
BAREFIEET RHERELRHY TR ERE ARG &M

PSRBT SR 0 2 TR KT
J F A

Bitt F R 2 FORS M

FlrrE FirE I M2l RELBE F2 AR 2R
FIERAMZR - T REFTER* HF2 > L i g r 2 p

B il (@) F L iy gt T L PR AT AT
(b) T e HAcH - T -

\_

3 (D) the transmitting body or institution
(i) institutes policies regarding copyright, provides informational materials to faculty, students, and
relevant staff members that accurately describe, and promote compliance with, the laws of the United
States relating to copyright, and provides notice to students that materials used in connection with the
course may be subject to copyright protection; and
(i1) in the case of digital transmissions
(1 applies technological measures that reasonably prevent
(aa) retention of the work in accessible form by recipients of the transmission from the transmitting
body or ingtitution for longer than the class session; and
(bb) unauthorized further dissemination of the work in accessible form by such recipients to others;
and
(I1) does not engage in conduct that could reasonably be expected to interfere with technological
measures used by copyright owners to prevent such retention or unauthorized further dissemination;
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(f)(1) Notwithstanding the provisions of section 106, and without limiting the application of subsection (b), it
is not an infringement of copyright for a governmental body or other nonprofit educational institution entitled
under section 110(2) to transmit a performance or display to make copies or phonorecords of a work that isin
digital form and, solely to the extent permitted in paragraph (2), of awork that is in analog form, embodying
the performance or display to be used for making transmissions authorized under section 110(2)
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- ~1991

1991 (The 1991 Software
Directive, 91/250/EEC)® 4

! Nimmer on Copyright, §8.02[B], David Nimmer, Melville B. Nimmer, 1996

2 http://www.copyrightnote.org/paper/pa0015.doc

2
3 The 1991 Software Directive, 91/250/EEC, see
http://www.scaramanga.co.uk/archives/directive-91-250-EEC.htmil.

4 Article 4 Restricted Acts
Subject to the provisions of Articles 5 and 6, the exclusive rights of the rightholder within the meaning of Article
2, shall include the right to do or to authorize:

(a) the permanent or temporary reproduction of a computer program by any means and in any form, in part or in

whole. Insofar as loading, displaying, running, transmision or storage of the computer program necessitate
such reproduction, such acts shall be subject to authorization by the rightholder;

(b) thetranslation, adaptation, arrangement and any other alteration of a computer program and the reproduction
of the results thereof, without prejudice to the rights of the person who alters the program;

(c) any form of distribution to the public, including the rental, of the original computer program or of copies
thereof. Thefirst sale in the Community of a copy of a program by the rightholder or with his consent shall
exhaust the distribution right within the Community of that copy, with the exception of the right to control

further rental of the program or a copy thereof.
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20 1991

1991

® Article 5 Exceptionsto therestricted acts

1. In the absence of specific contractual provisions, the actsreferred to in Article 4 (@) and (b) shall not require
authorization by the rightholder where they are necessary for the use of the computer program by the lawful
acquirer in accordance with its intended purpose, including for error correction.

2. The making of a back-up copy by a person having aright to use the computer program may not be prevented
by contract insofar asit is necessary for that use.

3. The person having aright to use a copy of a computer program shall be entitled, without the authorization of
the rightholder, to observe, study or test the functioning of the program in order to determine the ideas and
principles which underlie any element of the program if he does so while performing any of the acts of loading,
displaying, running, transmitting or storing the program which heis entitled to do.

® See

http://europa.eu.int/smartapi/cgi/sga_doc?smartapi! celexapi! prod! CEL EX numdoc& [g=EN& numdoc=32001L 00

29& model=qguichett.

" (20) This Directive is based on principles and rules already laid down in the Directives currently in forcein
this area, in particular Directives 91/250/EEC(5), 92/100/EEC(6), 93/83/EEC(7), 93/98/EEC(8) and 96/9/EC(9),
and it develops those principles and rules and places them in the context of the information society. The
provisions of this Directive should be without prejudiceto the provisions of those Directives, unless
otherwise provided in this Directive.

8 (50) Such a harmonised legal protection does not affect the specific provisions on protection provided for by
Directive 91/250/EEC. In particular, it should not apply to the protection of technological measuresused in
connection with computer programs, which is exclusively addressed in that Directive. It should neither inhibit

nor prevent the development or use of any means of circumventing a technological measure that is necessary to
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% 4p £ (Council Directive of 14 May 1991 on the legal protection of
computer programs)® % F 2 & i3 45 4 (Directive 96/9/EC of the
European Parliament and of the Council of 11 March 1996 on the legal
protection of databases)™® - 3% = 5 45 £ 2 E R FEL R L

ARz £ Y o

m p 1995 # 7 % 19 p g4 £ ¢ (European Commission)s # T F 3
g Fivfg s HipmiEFIS A £, (Green Paper on Copyright and
Related Rights in the Information Society) ™ & » g M &€ @8 e

EAERHLLAP > B mi e Fﬁiﬂ“m%ww
Z o W DRF TS it e 7€ Wi R M o-E T

enable acts to be undertaken in accordance with the terms of Article 5(3) or Article 6 of Directive 91/250/EEC.
Articles 5 and 6 of that Directive exclusively determine exceptions to the exclusive rights applicable to computer
programs.
° http://europa.eu.int/I SPO/legal /en/i pr/software/software. html
19" http://europa.eu.int/| SPO/inf osoc/l egreg/docs/969ec. html
1 Council Directive of 14 May 1991 on the Legal Protection of Computer Program [91/250/EEC]
6 114
12 4(a)

(permanent or temporary reproduction)

Jens Gaster, Copyright and Related Rightsin the Information Society,

SOFTIC SYMPOSIUM95: Problems of Intellectual Property Rights in the Context of Information Netwoks
(Nov. 29-30, 1995) 6 115
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M E S AL 4 E  (Follow-up to the Green Paper on Copyright and
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Fl3m -2 ¢ ARMEFRE* iR FE>2201997 & 127 10p £ 7 F

a&gﬂi¥ﬁ%5ﬂﬁ%%ﬂ*ﬁ“%€iﬁJ@me

Directive on the Harmonization of Certain Aspects of Copyright and

Related Rightsin the Information Society, COM (97) 628 final.)” » # ¢

¥ 2R kMR e ki s g o RS Ll T niER
X
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3 Green Paper on Copyright and Related Rightsin the Information Society, COM (95) 382 19 July 1995
2 1

4 See Brussels, Follow-up to the Green Paper on Copyright and Related Rights in the Information Society,
http://www.ispo.cec.be/in-fosoc/legreg/docs/com96586.html

328

15 http://www.wipo.org/copyright/en/meetings/2001/cr ec_mnl/doc/cr ec mnl01 2.doc

181997 Copyright and related rights in the information society: harmonization of certain aspects,
http://www.europa.eu.int/scadplus/leg/en/lvb/126053

Article 2 Reproduction right
Member States shall provide for the exclusive right to authorize or prohibit direct or indirect, temporary or

permanent reproduction by any means and in any form, in whole or in part:
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(a) for authors, of the original and copies of their works,

(b) for performers, of fixations of their performances,

(c) for phonogram producers, of their phonograms,

(d) for the producers of the first fixations of films, in respect of the original and copies of their films, and

(e) for broadcasting organizations, of fixations of their broadcasts, whether those broadcasts are transmitted
by wire or over the air, including by cable or satellite.

w WIPO http://moea.gov.tw/~meco/cord/books/books4/bk004 maind-1.htm.
18

http://www.copyrightnote.org/paper/pa0015.doc

19

Article 5 Exceptionstotherestricted actsset out in Articles2 and 3
1. Temporary acts of reproduction referred to in Article 2 which are an integral part of a technological
process for the sole purpose of enabling use to be made of a work or other subject matter, and having no
independent economic significance, shall be exempted from the right set out in Article 2.
2 WIPO http://moea.gov.tw/~meco/cord/books/books4/bk004_main4-1.htm
2 Brussels, 21.05.1999 COM (1999) 250 final 97/0359/COD WIPO
http://moea.gov.tw/~meco/cord/books/books4/bk004 main4-1.htm

22 [COM(1999)250 final], Amended Proposal for Directive on Copyright and Related Rightsin the Information
Society, http://europa.eu.int/comm/dg15/en/intprop/intprop/copy2en/pdf 6
119

% Article 5 Exceptionsto therestricted acts set out in Articles 2 and 3
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1. Temporary acts of reproduction referred to in Article 2, such astransient and incidental acts of
reproduction which are an integral and essential part of atechnological process, including those which
facilitate effective functioning of transmission systems, whose sole purpose is to enable use to be made of a
work or other subject matter, and which have no independent economic significance, shall be exempted from

theright set out in Article 2.

Theintroduction in Article 5(1) of the condition that the main act of use

of a work should be authorised by the rightholders or permitted by the law. The Commission shares the
Parliament's concern to ensure that networks do not serve as vectors for the transmission of pirated content.
However, it feels that adding this condition is not the most appropriate or commensurate means of achieving
that objective and, on the contrary, might jeopardise the proper functioning of the networks. ~ The conditions
attached to the exercise of this condition have been strengthened by the above amendments accepted by the
Commission. Together with Article 8, they ensure a satisfactory balance between the rights of rightholders and
this exception (amendments 16 and 33).

http://www.is-law.com/OurDocuments/ CRO0O33L A..pdf 7
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Article 2 Reproduction right
Member States shall provide for the exclusive right to authorize or prohibit direct or indirect, temporary or

permanent reproduction by any means and in any form, in whole or in part:

(a) for authors, of their works;

(b) for performers, of fixations of their performances;

(c) for phonogram producers, of their phonograms;

(d) for the producers of the first fixations of films, in respect of the original and copies of their films;

(e) for broadcasting organizations, of fixations of their broadcasts, whether those broadcasts are transmitted

by wire or over the air, including by cable or satellite.
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Article 5 Exceptionstotherestricted actsset out in Articles2 and 3

1. Temporary acts of reproduction referred to in Article 2, which are transient or incidental [and] an integral
and essential part of atechnological process and whose sole purpose isto enable;

(a) atransmission in a network between third parties by an intermediary, or

(b) alawful use

of awork or other subject-matter to be made, and which have no independent economic significance, shall be

exempted from the reproduction right provided for in Article 2.
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Article 5 Exceptionstotherestricted actsset out in Articles2 and 3

2. Member States may provide for exceptions or limitations to the reproduction right provided for in Article 2

in the following cases:

(a) in respect of reproductions on paper or any similar medium, effected by the use of any kind of

photographic technique or by some other process having similar effects, with the exception of sheet music,

provided that the rightholders receive fair compensation;

(b) in respect of reproductions on any medium made by a natural person for private use and for

ends that are

neither directly nor indirectly commercial, on condition that the rightholders receive fair compensation which

takes account of the application or non-application of technological measures referred to in Article 6 to the

work or subject-matter concerned;

(c) in respect of specific acts of reproduction made by publicly accessible libraries, educational

establishments or museums, or by archives, which are not for direct or indirect economic or commercial

advantage;

(d) in respect of ephemeral recordings of works made by broadcasting organisations by means of their own

facilities and for their own broadcasts; the preservation of these recordingsin officia archives may, on the

grounds of their exceptional documentary character, be permitted;

(e) in respect of reproductions of broadcasts made by social institutions pursuing non-commercial purposes,

such as hospitals or prisons, on condition that the righthol ders receive fair compensation.
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Article 5 Exceptionstotherestricted actsset out in Articles2 and 3

3. Member States may provide for exceptions or limitations to the rights provided for in Articles 2 and 3 in
the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as long as the source, including
the author's name, is indicated, unless this turns out to be impossible and to the extent justified by the
non-commercia purpose to be achieved;

(b) uses, for the benefit of people with a disability, which are directly related to the disability and of a
non-commercial nature, to the extent required by the specific disability;

(c) reproduction by the press, communication to the public or making available of published articles on
current economic, political or religious topics or of broadcast works or other subject-matter of the same
character, in cases where such use is not expressly reserved, and as long as the source, including the author's
name, is indicated, or use of works or other subject-matter in connection with the reporting of current events,
to the extent justified by the informatory purpose and as long as the source, including the author's name, is
indicated, unless thisturns out to be impossible;

(d) quotations for purposes such as criticism or review, provided that they relate to a work or other
subject-matter which has aready been lawfully made available to the public, that, unless this turns out to be
impossible, the source, including the author's name, is indicated, and that their use is in accordance with fair
practice, and to the extent required by the specific purpose;

(e) use for the purposes of public security or to ensure the proper performance or reporting of administrative,
parliamentary or judicial proceedings;

(f) use of political speeches as well as extracts of public lectures or similar works or subject-matter to the
extent justified by the informatory purpose and provided that the source, including the author's name, is
indicated, except where this turns out to be impossible;

(9) use during religious celebrations or official celebrations organised by a public authority;

(h) use of works, such as works of architecture or sculpture, made to be located permanently in public places;
(i) incidental inclusion of awork or other subject-matter in other material;

(j) use for the purpose of advertising the public exhibition or sale of artistic works, to the extent necessary to

promote the event, excluding any other commercial use;
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(k) use for the purpose of caricature, parody or pastiche;

() use in connection with the demonstration or repair of equipment;

(m) use of an artistic work in the form of a building or a drawing or plan of a building for the purposes of

reconstructing the building;

(n) use by communication or making available, for the purpose of research or private study, to individual

members of the public by dedicated terminals on the premises of establishments referred to in paragraph 2(c)

of works and other subject-matter not subject to purchase or licensing terms which are contained in their

(0) use in certain other cases of minor importance where exceptions or limitations already exist under

national law, provided that they only concern analogue uses and do not affect the free circulation of goods

and services within the Community, without prejudice to the other exceptions and limitations contained in
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(33) The exclusive right of reproduction should be subject to an exception to allow certain acts of temporary
reproduction, which are transient or incidental reproductions, forming an integral and essential part of a
technological process and carried out for the sole purpose of enabling either efficient transmission in a
network between third parties by an intermediary, or a lawful use of a work or other subject-matter to be
made. The acts of reproduction concerned should have no separate economic value on their own. To the
extent that they meet these conditions, this exception should include acts which enable browsing as well as
acts of caching to take place, including those which enable transmission systems to function efficiently,
provided that the intermediary does not modify the information and does not interfere with the lawful use of
technology, widely recognised and used by industry, to obtain data on the use of the information. A use
should be considered lawful where it is authorised by the rightholder or not restricted by law.
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