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2 Peter S. Menell, Tailoring a Public Policy Exception to Trade Secret Protection, 105 California Law
Review 1, 8 (2017).

*  James Pooley, Trade Secrets: The Other IP Right, WIPO MAG., no. 3, June 2013, at 2, in Menell,
Id at 3.

*  David S. Almeling, SEVEN REASONS WHY TRADE SECRETS ARE INCREASINGLY IMPORTANT,
27 Berkeley Technology Law Journal 1091, 1104 (2012).

> James E. Malackowski, The Intellectual Property Marketplace: Past, Present and Future, 5 J.
MARSHALL REV. INTELL. PROP. L. 605, 611 (2006); Press Release, Ocean Tomo, Ocean
Tomo's Annual Study of Intangible Asset Market Value — 2010 (Apr. 4, 2011), available at http://
www.oceantomo.com/media/newsreleases/intangible_asset market Value 201 (last visited Mar. 8,
2021), Id.

® OFFICE OF THE NAT’L COUNTERINTELLIGENCE EXEC., FOREIGN SPIES STEALING US
ECONOMIC SECRETS IN CYBERSPACE A-3 (2011), Id at 1103.

7 Mickey Meece, Who’s the Boss, You or Your Gadget?, N.Y. TIMES, Feb. 5, 2011, at BU1, Id.

8 Lucy P. Eldridge & Sabrina Wulff Pabilonia, Bringing Work Home: Implications for BLS

Productivity Measures, MONTHLY LAB. REV., Dec. 2010, at 18, /d.

https://www.pewresearch.org/social-trends/2020/12/09/how-the-coronavirus-outbreak-has-and-

hasnt-changed-the-way-americans-work/(last visited Mar. 8, 2021).
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" Miles J. Feldman, Toward a Clearer Standard of Protectable Information: Trade Secrets and
the Employment Relationship, 9 High Tech. L.J. 151, 161-63 (1994) (arguing that much of the
uncertainty in trade secret law can be traced to the disagreement over justifications for trade secret
law), in Mark A. Lemley, The Surprising Virtues of treating Trade Secrets as IP Rights, 61 Stan. L.
Rev. 311, 313 (2008).

2 A. Arthur Schiller, Trade Secrets and the Roman Law: The Actio Servi Corrupti, 30 Colum. L. Rev.

837 (1930), Lemley, supra note 11 at 315; Mark C. Suchman, Invention and Ritual: Notes on the

Interrelation of Magic and Intellectual Property in Preliterate Societies, 89 COLUM. L. REV. 1264,

1274 (1989), in Peter S Menell, Mark A Lemley, Robert P Merges, and Shyamkrishna Balganesh,

Intellectual Property in the New Technological Age: 2020 42 (2020).

Menell, Lemley, Merges, and Balganesh, /d at 49.

' David S. Almeling et al., 4 Statistical Analysis of Trade Secret Litigation in State Courts, 46 GONZ.
L. REV. 57,59 (2011), Id at 83.
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53T A M FEHE 0918 B9 Bl 1250 1886 “F 47T 0 RBBAL R F3H A g EH
BREH - H1REE 1994 F85 TRIPs® b3y T L8 £ B AR A F i
B RPTEERF R0 F R B A 4R S sba itk o R %A E INTELLECTUAL
PROPERTY IN THE NEW TECHNOLOGY AGE # 2003 4% = iR %1% 3 & &A1)
FEMREAR mESERFZEF Y 212020 FREHSERFTLALET
BAEFZ R FTASERFHNRHREEZ DM T RN -

S~ ERRAR —— LRI EREEE

MARETERFTNFERAH RTUABEREIRRESERELL T4
PREARARAEALRTUNEAR S " BASREEREFROEHFZIM > @
FARGMGERROENZT  TEBFEIRRLETREISFE I LEA
B HAE R KA 2 o bR I L 09w - R A E B FR R S 5T Holmes K ik B 42
Masland F 69 ¥k L » R B S EBRER LT ERE » BAERERENRE
T RELGHA BABAGSERLE  MITRBAY AT At

" Newbery v. James, 35 Eng. Rep. 1011, 1011-12 (Ch.) (1817); Catherine L. Fisk, Working
Knowledge: Trade Secrets, Restrictive Covenants in Employment, and the Rise of Corporate
Intellectual Property, 1800—1920, 52 HASTINGS L.J. 441, 450-88 (2001), Id at 43.

' Vickery v. Welch, 36 Mass. (19 Pick.) 523, 525-27 (1837), Id.

Y Lemley, supra note 11.

% Id at 316.

¥ Robert P. Merges, Peter S. Menell, and Mark A. Lemley, Intellectual Property in the New

Technological Age (3rd ed. 2003).

Menell, Lemley, Merges, and Balganesh, supra note 12.

2 MELVIN F. JAGER, TRADE SECRETS LAW §1:3 (2013), in Menell, Lemley, Merges, and
Balganesh, supra note 12, at 45.

22 Robert G. Bone, 4 New Look at Trade Secret Law: Doctrine in Search of Justification, 86 CAL. L.
REV. 241-244 (1998), Id.
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5 5 3 A E B A2 e (American Law Institute ) FT3k @ #4545 £ 50 % 2 3 4y
A 1939 £ B2 4758 5 %4 (Restatement) > H #| 1979 5% Z rAZHE AT L %

AT RRBERFREZ A S B BELRIANTFEFEER ® BB AE
%%iﬁ%i%”’ﬁﬁi%%mﬁt RO NS EREZARELEE T o Kb
SIGRAAEZ LR AR EREEAT LI FRMEARFTLEAGRAS ERBEAEL

2 Bh o BERERANERTHRMALELGHT

AGGALARAEAT B R K2 F &5 AR E R A ik R ARk &
Ho RS EBNXIERANBTERGEEEZITE  HRADBRERARESR
M B AL LA B R A ARAL 0 MARAF R A AR B A N e AR IR B AR X S 3k T
FAMRAEAML > HEHN T EEBF | IR CRBAAERALITFRF XS
Fo 2R F 3O SRR c AR BB EREEF 2HEACHB T =R

» E.I du Pont & Co. v. Masland, 244 U.S. 100, 102 (1917) (“[T]he word ‘property’ as applied
to... trade secrets is an unanalyzed expression of certain secondary consequences of the primary
fact that the law makes some rudimentary requirements of good faith. Whether the plaintiffs have
any valuable secret or not, the defendant knows the facts, whatever they are, through a special
confidence that he accepted. The property may be denied, but the confidence cannot be. Therefore,
the starting point for the present matter is not property or due process of law, but that the defendant
stood in confidential relations with the plaintiffs.”)

24 Restatement of Torts §757, 758 (1939), Lemley, supra note 11 at 321. £ B & ¥ #l ;X B K > %

Febg Rl B ERZ — FBIRKALER  MENREAREREEYELT S AREEE

BERZERRZN  HRAEIR G PR G RIAM R PR Z gk #52% " Restatement |

Restatement & ¥ ¥k % - 2 AAa g B8 H -

Lemley, supra note 11, at 321.

% RESTATEMENT (THIRD) OF UNFAIR COMPETITION §39, in Menell, Lemley, Merges, and
Balganesh, supra note 12, at 59.

>’ James W. Hill, Trade Secrets, Unjust Enrichment, and the Classification of Obligations, 4 Va. J.L.
& Tech. 2 (1999); Lynn Sharp Paine, Trade Secrets and the Justification of Intellectual Property:
A Comment on Hettinger, 20 Phil. & Pub. Aff. 247, 249 (1991); Vincent Chiappetta, Myth,
Chameleon, or Intellectual Property Olympian? A Normative Framework Supporting Trade Secret
Law, 8 Geo. Mason L. Rev. 69, 9-94 (1999), Lemley, supra note 11, at 320-321.

% Pamela Samuelson, Privacy as Intellectual Property?, 52 Stan. L. Rev. 1125, 1153 (2000), 1d.

29

25

C. Owen Paepke, An Economic Interpretation of the Misappropriation Doctrine: Common Law
Protection for Investments in Innovation, 2 High Tech. L.J. 55, 56, 69 (1987), Id.

3% RESTATEMENT (THIRD) OF UNFAIR COMPETITION §39 (“A trade secret is any information
that can be used in the operation of a business or other enterprise and that is sufficiently valuable
and secret to afford an actual or potential economic advantage over others”).
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31

Menell, Lemley, Merges, and Balganesh, supra note 12, at 58.

32 Goldberg v. Medtronic, Inc., 686 F.2d 1219, 1226-28 (7th Cir. 1982) (reading Minnesota law
to affirm breach of confidence claim for plaintiff where defendant argued that material had been
publicly disclosed, and holding that defendant failed to show that it "relied on the public information
as opposed to that gained through the breach of its obligation to [plaintiff]"), in Charles Tait Graves,
Trade Secrets as Property: Theory and Consequences, 15 J. Intell. Prop. L. 39, 49 (2007).

3 Nucor Corp. v. Tenn. Forging Steel Serv., Inc., 476 F.2d 386, 392 (8th Cir. 1973) (ruling that

Arkansas law supports the concept that "employees have a high duty not to disclose confidential

information received by them as employees to competitors regardless of the fact that the

information disclosed might not technically be considered a trade secret'); Servo Corp. of Am. v.

General Electric Co., 393 F.2d 551, 555 (4th Cit. 1968) (holding that even if plaintiff had publicly

disclosed its alleged secret prior to time defendant learned information through alleged confidential

relationship, defendant would have to prove that it relied on public sources and not the information

gained directly from the plaintiff in order to escape liability); Franke v. Wiltscheck, 209 F.2d 493,

495-96 (2d Cir. 1953) (granting injunction against salespeople who learned information from

plaintiffs, stating that "[t]he essence of their action is not infringement, but breach of faith. It

matters not that defendants could have gained their knowledge from a study of the expired patent

and plaintiffs' publicly marketed product. The fact is that they did not."); Jensen Tools, Inc. v.

Contact East, Inc., No. 92-10970-7, 1992 WL 245693, at *1 (D. Mass. Sept. 9, 1992) (holding

that even if defendants could have copied the information from the plaintiff's catalog, "that is not

what happened," and thus, they acted wrongfully when they accepted information disclosed by
plaintiff's former employee; unclear if information was secret or not); Crocan Corp. v. Sheller-

Globe Corp., 385 F. Supp. 251, 254 (N.D. 1111.9 74) (holding, where one company used fraud

to obtain information that was arguably nonsecret from a business partner, that "improper means

110.4 BERE#BTI voL.268
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Ruckelshaus v. Monsanto #] 7 * » 15 & % Bl B ARZ #1 3 LA 2 &) B B2 BUR A & %
ME LA S ERLEGFR - LA TEL  RIFHEARE RS ARG RE -
AR BEBTRGEERERE » 2T RREERGER  R2ARRF G
W0 ZLARLBEREZECERE BT BRERBMARERRELRE
LARPR A FRAE > RLAER R E Bk ETR  AF KT YK ER

used to gain information is a separate basis of liability, regardless of whether the information
constitutes a technical trade secret in the narrow sense of the word") (citing RESTATEMENT OF
TORTS § 757 cmt. b (1934)); Standard Brands, Inc. v. Zumpe, 264 F. Supp. 254, 262 nn.14-15
(E.D. La. 1967) ("Even if information is available elsewhere, it is a breach of faith for the former
employee to disclose knowledge gained by him inconfidence in violation of the trust under which
it was imparted." (collecting citations)); Comedy Cottage, Inc. v. Berk, 495 N.E.2d 1006, 1011-12
(INAlp.p . Ct. 1986) (holding, where former fiduciary used non-secret information about real estate
negotiations learned at the former job to obtain a lease for himself, that the use of information that
"does not rise to the level of a trade secret" was ground for liability on the theory that fiduciary
duty extended past resignation); Cherne Indus., Inc. v. Grounds & Assoc., Inc., 278 N.W.2d 81,
91 (Minn. 1979) (stating, in dicta, that "even if the consulting engineers' names were otherwise
available, the defendants' reliance on information gained from their relationship with plaintiff would
still make them liable"); Kamin v. Kuhnau, 374 P.2d 912, 916-18 (Or. 1962) (holding, on grounds
of "commercial morality," that plaintiff could maintain unfair competition claim against former
employees based on design of garbage truck even if information were available elsewhere and even
if plaintiff itself had sold products disclosing the design); Elcor Chem. Corp. v. Agri-Sul, Inc., 494
S.W.2d 204,212-13 (Tex. App. 1973) ("Appellees seek to evade their contractual obligation and
duty flowing from fiduciary relationship with ELCOR by taking the position that the knowledge
utilized by them in the development of the Agri-Sul process was not really a secret but was
something that could have been obtained by reading articles and trade magazines, etc ....[W]hereas
information could have been obtained from other sources the point is that such was not done";
holding against defendants, using reasoning taken almost word for word from Franke, 209 F.2d at
495, to state that the cause of action was not about "infringement" but rather "breach of obligation
of good faith imposed by contract"); Atlas Bradford Co. v. Tuboscope Co., 378 S.W.2d 147,149 (Tex.
App. 1964) (enjoining employee from using public domain information released in patents because
the employee originally learned the information under a confidentiality contract, but not enjoining
new employer), /d.

* Miguel Deutch, The Property Concept of Trade Secrets in Anglo-American Law: An Ongoing

Debate, 31 U. Rich. L. Rev. 313 (1997), Lemley, supra note 11, at 324.

3 Deutch, Id at 320; Graves, supra note 32, at 41-42; Adam Mossoff, What Is Property? Putting the
Pieces Back Together, 45 Ariz. L. Rev. 371, 415-18 (2003); Christopher Rebel J. Pace, The Case
for a Federal Trade Secrets Act, 8 Harv. J.L. & Tech. 427, 428 (1995).

% Ruckelshaus v. Monsanto, 467 U.S. 986, 1001-04 (1984).

¥ Id. at 998.
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— Mg L 2B ey ERFE % — ik (the Uniform Trade Secrets Act, UTSA) B
FIRM S ERF R GANMEEM AR B oM v 35— B3R E LEE LY
BR > AAREEN RAKXBAEERFTEIL2HAMSEREZI L L1k
Wy A AET AR 5 UTSA Bral=T 2 o KB &k B9 A 513 UTSA 9 R 21k 2%
FIBTRBEFALHZ5F © o UTSA 09k B AR > ARBEEHAMAELEMBMA -

FEAF R IEZZ - AR T B EBE AN AEHE  AAEA] - A2 E AL F A
Pis B AT S AR E R > GAlE L AMA TR A ER BARLE
ERE AL BHEA] > do A M THEA ) I ARH RIS o Bk —BERK

9

HABFEM  REA RGO LY §RTHRAERSEA LS T B ERE - Rk
S5 35 04 K T SURR BT A S0 FIBTAZ AR » Bp R AT AR ARE B R S0k IR AR R
AAEE o Bl RERFERBERFEIRET  EREFEAZFEEBRER
R dmbad o EIERE 0 BIMERHREZIR T ERFAFETERE > MIEF

Z AN 0 RIRA AR LB RERRRGEMRERE LR EERE

-

w

% Id.

3 Id. at 1001.

0 Id. at 1002-1004.

* Lynn C. Tyler, Trade Secrets in Indiana: Property vs. Relationship, 31 Ind. L. Rev. 339, 339 (1998),
in Lemley, supra note 11, at 325.

2T RS (—) ARG BERFEXRFIES1AR45% S ERTERE R AR
o BRI B A2 kI FE o iR L A A R AL TRIBAGRA
FIEML AT g 0 B A SR AR ok I8 5 aE Se o i B R R R AR R VT 48 AE AT S0 EAR
B2 CELSEZIHENHEHFLBBTEE - $EJ'_ bR ERE 4%%2’{'1——2%%13;—51
UTSA % 1155 1 A 4 R XF > ZTHTLME ©

B fldedy BAFE KRR 108 SRR ERFREITHRMFH R T REAL S ERFTEF I FEX3E

AR R R B PR TR A RR AR -

Menell, Lemley, Merges, and Balganesh, supra note 12, at 58.
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* Rockwell Graphic Sys., Inc. v. DEV Indus., Inc., 925 F.2d 174, 179 (7th Cir. 1991) (remanding for
further fact finding; explaining that the importance of the requirement of reasonable measures is that
"if the plaintiff has allowed his trade secret to fall into the public domain, he would enjoy a windfall
if permitted to recover damages merely because the defendant took the secret from him, rather than
from the public domain as it could have done with impunity.... It would be like punishing a person
for stealing property that he believes is owned by another but that actually is abandoned property"),
Graves, supra note 32, at 52.

4 Kubik, Inc. v. Hull, 224 N.W.2d 80-92 (Mich. Ct. App. 1974) (rejecting as "analytically unsound"
the concept that an employee bound by a confidentiality agreement could be held liable for use of
information the employer itself disclosed in product marketing); Electro-Craft Corp. v. Controlled
Motion, Inc., 332 N.W.2d 890, 897 (Minn. 1983) ('"Without a proven trade secret there can be no
action for misappropriation, even if defendants' actions were wrongful."); Van Prod. Co. v. Gen.
Welding & Fabricating Co., 213 A.2d 769, 780 (Pa. 1965) (rejecting relational theory where
information is non-secret, reasoning that "the authorities holding that public disclosures destroy
plaintiff's right to maintain a cause of action to preserve his trade 'secret' as against a competing former
employee who has violated a duty of confidence are more sound in theory and practice than those
continuing to look to the relationship of the parties as a basis for the action'); Butf. Servo Corp. of Am.
v. Gen. Elec. Co., 393 F.2d 551, 555 (4th Cir. 1968) ("The gravamen in a trade secrets case is a breach
of confidence, rather than an infringement of a property right; hence, reliance on innocent sources of
information involving no breach of duty, is an essential element of the defense that the secrets were
previously disclosed ..., We agree ... that complete public disclosure of a secret would destroy the
legal effectiveness of, or prevent the creation of, any confidential relationship based upon that secret,
the breach of which is the essence of a trade secret's action. But if Van Products holds that the mere
presence in the public domain of the information upon which a trade secret is based precludes recovery
for breach of a confidential relationship, we decline to follow it."), Id.

Vg R AR 107 SRR LR FE 24 SRR FH R T AFA R R ERF LT E KB
EoORARBREENLERIREIAZNOFSTERETLF 2R 244 E#A$%%*
#%Tiffl/‘\iiﬂ—zﬁ:)‘ #HiE BFREEETRELEHERAEMEFEY > BRoon a4

ARG E AEREZIRS o FEME KRR 108 SFEFE LIFFH 37 A FH R z%u

BREERFLARLM " IE— %ﬁ&vﬁgﬂzAmﬁﬂzﬁﬁ R B 2 2% B AR IR
ZAPERIE  ABFAHAER SR ZARET T ERFALY - R HF AR
HXAEM > A— S AFAF A AGHTAE LT XL ERE - M ematT 50 -Fis - A6t
RH#KFE TEHZTREM R R AHAZABE RS A TREN, 78 EREX
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Mark A. Lemley, The Economics of Improvement in Intellectual Property Law, 75 Tex. L. Rev. 989,

993-1000 (1997).

% Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470 (1974), Lemley, supra note 11, 330-331.

>t Id at 484-85.
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Lemley, supra note 11, at 331.
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** Robert M. Sherwood, Intellectual Property and Economic Development 111-17 (1990), in Lemley,
supra note 11, at 334-335.
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AN R B © % R Lemley, supra note 11, at 335.

> Sherwood, supra note 55, at 113-116.

8 Michael Risch, Why Do We Have Trade Secrets?, 11 Marq. Intell. Prop. L. Rev. 1, 44 (2007).

** Lemley, supra note 11, at 335-336.

% Lemley, supra note 11, at 321.
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8 Rockwell Graphic Systems, Inc. v. Dev Industries, Inc., 925 F.2d 174, 175 (7th Cir. 1991).

% Id.at 175-176.

® Id. at 177.

7 Id. at 177.
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