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2001 on the harmonisation of certain aspects of copyright and related rights in the
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DB 1998 & 10 F| 28 F IS Tk 35 T~ Jofo B gt [>Tl & S (A | (The Digital
Millenium Copyright Act of 1998). at http://www.loc.gov/copyright/legislation/hr2281.pdf. = [gifst
Frf (B =2 > FL Copyright Law of the United States of America, at
http://www.loc.gov/copyright/title17/.
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1968, at http://WWW.austlii.edu.au/au/legis/cth/consol_act/cal968ﬁ33/index.html.

* Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society, Directive

1



YR PR - R 2 O (EREIHIRE T (AR 2 TSR R
A 5 R FE YL R 0 T (R SR R Y PR
im%’@gﬁgiwm%%%bﬁﬁﬂ%#%E@F“Fﬁﬂrw 4
e ﬁ?ﬁﬁ Ay Jﬁﬁﬁ ) 2 ? LR 13 O T AR S ,rujr*,ﬁfﬂ F
(11 ISR KL L T fav%ﬁw°¢mnrﬁﬁﬂﬂwlrﬁiw
SR 2 BT ORE 1 2 ORI S ] B
@Tﬁ@ﬂ"ﬁﬁ%’?ﬂ#ﬁ@ﬁﬁ SRTTHE R SRR SR

AL T 3o 5 2 BreaiiiE g

(- )i PN B (B -2 RS EY 20 e Enafis Hpv
I 2 B H P — (T 2 B A 2

(2 REATHER— (W 00 T2 AR o 0y 2 BHEIS - o o e
ﬁﬁ'ﬁ P ™ OB, - Tt AR ARG 2 %Wﬁ%f? A

IR AR | b ORL s 2l o vz (g AL AR 5 2 0
%%f?ﬁ@ﬁ?%ﬁ%%ﬁ%&~@%i?%ﬂ?ﬁ% FURLT 2 B (S

g - ?‘}B[’ﬁ ?

=) SR PIIRAE NRE FGRLRE SRERY O AR 7 5 B [
SRR AR 2

AErE R "B ERARE ) PSS ”Tféhu%“[ﬁﬁ«‘féﬁ“ "WIPO ¥ [t
fis4 71 T WIPO %iFh%%&% Palas ) pufietE jr?j@ﬁﬂ[w Sy FTES [T Er xﬂﬁw “Fi
%%v*rﬁﬁﬁww,%%ﬁ@V%ﬁﬁwmw&ﬁ,Jw;ﬁ%ﬁaﬁﬁ

23
%EE F”f B2 o

2001/29/EC - OJ Reference: L 167/10; 22.6.2001, at
http://europa.cu.int/eur-lex/en/lif/dat/2001/en_301L0029.html.

2



i PP

¢TJI”JM%F[]%—7JE‘/ Flﬁ‘z‘ufﬁ‘ A 0 ZERS g

&

Y s Al RS PR VPR ~ I [ R R

S s BBRT  B R ARV ATREAAN > 2 R £ R (AR R B
R 4%%15" "B EdEME (right of communication to the public ) | AT T %f 7 5.
i1 ##(right of making available to the public) ; I L A4 1 3. » [F=9f ?Eﬁﬁ - ] {E R AR
FE PRV R L) R SR -

IY= i TR R AP ’@I@Iu;[&ﬁ’ '“VJIE'«EETE'FTJ s
R EARFOAHAET |~ AT A IV Er ol 9138 - B Jf@%ﬁﬂﬁ'«ﬁﬁ'ﬁﬁfﬁ
AP FIFS 2 B AR BT P90 2 B2 AR TR 2 s~ S5 SR
il k] 2~ T R PR e B

5Wﬁmr%WF%@%@WE%ﬁ@%’ A ORSR ffhi: S2 )
(I HAP R i TR ﬂ»ﬂ@ﬁ@w%ﬁﬁﬁm?ﬁﬁ@ﬁ@

NG T ﬁ‘Eu’%ﬁ@W?E@ﬁWWFﬁ@%?E%?%??%WH
CTN S BERFTED, ~ 2SS ~ 2% B0 S 28 SRS VR -

SV < B AR AT A o 7 R B (R 55 TR (Ao
mﬁ\ﬁ$ﬁ%w@@mv9g@ ﬂﬁ@ﬂiW# F PR S B A
R L 2 AR ) W) e oy PSSR (A p P 2 B R = fie
OB > SO BRRR RO S R V- R R
Tﬁ?vﬁéﬁﬂ R %R [0 7 B A R AT B AR A

RV

Sy TR T B A THRHES > 77 AR (A S 2 ] D S AR
I~ FUR TSR E T o BV PLRUI R, A pl = 2 B



FRITL W0 fif Ghod > RIS (R HpY 2 R 2 B 2
FrARSS ~ 22 BHLEPOY 55 20 SR ;'/%%I'%T’: °

ST SIS (A ST RIS PRSI B 4
f i

B 2 B R AP (510 51 » R0 SR T o SR 2
RS A TR o (P TR 5 %

B PEHEHFEE R
 JLE B IR
L (ALY BRTERS - 3 Y~ B0 R T (AP

1fd "PJ# B ﬁ'rﬁﬁ”j’%ﬁ#l IR [EELIIE T AL 4 =
Yo MR AN R ;ﬁljdavl&* PIHEET RS fm,l;ﬁijﬂ%g; B4

= STITEREL - S B RSR MAERE

P AR R F 3 JL S I 8 RRTVR] BRI e R
SR R e e R SR R e Sl gl N
RSB R B R R 2 R IO (A PR

ERE s TG TSR

AT ERF IRV e R ) T’TFTL;{(F IV IV R 5
IR S o Sl 7 R TP RV Tl VR
[ - AR e RORIRE - B SRR TR R | S
= |ﬁﬁﬁ1&[a&lfﬁ*?ﬁpufyiﬂjm AR VR



912 F BIBRTS T R AR V’F‘E'ﬁr&tﬁﬁ“

CU S PSRNt NS S IR G = RTINS (1) SN | DU (e VR
a4~ ] Y pAATAS WTO 7 TRIPS » I'] I Af] T';:EE A e A I i [ PR s —
TH ”ﬁl’@‘?ﬁ@@“” i (PR ) (WIPO Copyright Treaty » ') ™~ # WCT)

= T H‘Fﬁ‘%ﬁﬁﬁ%?@?”wﬁ&%@@%ﬁ%l 74 1 (WIPO Performances and
Phonograms Treaty > I'| 7 WPPT) » 5% T @;ﬁ@ﬂ}éﬂ%ﬁﬁf ° ﬁgﬁiﬁﬁ
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[F1}L 7% Berne Convention for the Protection of Literary and Artistic Works »
1886 ¥ P » RGN ST - VT 1979857 IR ST 2 2002.10.15 F) 149
W FBS° = PP L) 2 I g

& BIERERU - S P PN R S
¢ RISEUR R PO R - RS ]
N oF

PR - T R I S

H BRI T (e R B

HT [ Aok (1928 & FLS5T-) -
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Article 11bis (1)(D)(ii)(i) : 777 ¥ SRS, (e B FRAIL PofiF]
Article 11ter(1) : ¥ 253, [ faF|
Article 14(1)(ii) * FrE | ¥ SFERE PSS, (Bl 1oy ey, R

Article 14bis(1)  FERY¥ (=0 AEA]

I iu?}*ﬁ*f Fi I/H/FL*J[II; Bl 0 FE— Wi e (TR %ﬁﬁ?‘%ﬁ[‘]?}’

Ij/ilé’i—ﬁbﬁ E"E 14 > [—M[[——”‘ ‘J%[}Hiﬂgm[ FL [1?1/ -\-TJ‘E’F[ VAR T —ijlg[ééz

V)=

e
tfj%’“l‘ ”FL ]EIF
(=) Article 11 (1)(i)(ii) - F5F] - BUEFEF 565 (=0 17

(1) Authors of dramatic, dramatico-musical and musical works shall enjoy the exclusive right of
authorizing:
(i) the public performance of their works, including such public performance by any means
or process;
(i1) any communication to the public of the performance of their works.
(2) Authors of dramatic or dramatico-musical works shall enjoy, during the full term of their

rights in the original works, the same rights with respect to translations thereof.

(1) B0~ WO S E IS e S R A -
() SR WA
(if) B (EREA L (1 2 B -

(2) 5]~ RUFIH (B0 (= SRV RCRARFS AR = HIITI ) > o [ R
HE ISR -

P P O A

1) b el L S G 2R = SRR (= [DpRLp OF) ST,

e~ TR () W T S () 278 ) S T (e S R




T R L R

2) e ARAI
— B TR (public performance )

— JipE iFﬁ’H L iﬁ’ " VBl {E$E | (any communication to the public ) °

¢| [[—fﬁ%ﬂ % \F th]L[' [ﬁ“{ﬁﬁ T —fjf\‘ Eh -[-‘:j’:"jr[/ )
Frd =kl sl i %‘iﬁ‘g ?l I 1% Article 11bis A fr ol (PR 59F010 (£
fff 7 Bl{#4% (any communication to the public ) EI'UE[,LJ,/E% '?[ [t '?[ s R
FEIE o DRV o T AR J’?f{ﬁ‘gwﬂ?t"’ JEEE ?BFETW\ E S
PRt S ARl o ik Article 11 #[1 Article 11bis FTJMﬁ |5 [ Article 11bis = fol
A AR R A (F—F”;:>’ [N Article 11 i 1) BUFF HILRLEFE |38
SN R AL I Ak o BRI 28 B R AR A B = AR (R
FRRICT e 2 B PO b ORLIEH IR =0 0 et ~ B~ IS [k
I TR REFETE ] o pIIt - J gﬁﬁf{ff, USSR N st ]
VAR o

(Z ) Article 11bis (1)(i)(ii)(iii) : B ¥ == nfffr‘%,f‘ej/%ygﬁﬂl
B IR

(1) Authors of literary and artistic works shall enjoy the exclusive right of authorizing:
(1) the broadcasting of their works or the communication thereof to the public by any other
means of wireless diffusion of signs, sounds or images;
(1) any communication to the public by wire or by rebroadcasting of the broadcast of the
work, when this communication is made by an organization other than the original one;
(iii) the public communication by loudspeaker or any other analogous instrument

transmitting, by signs, sounds or images, the broadcast of the work.

® Ficsor, The Law of Copyright and the Internet, 494-495, para C8.03.
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(1) ¥ SRR (VRS P 5] P o
(i) 1 P B R AN I (e O R -
(i) 7 (BT T A8 (R IER B (00 7 ST FURR 5190 (e -
Gill) 1) S 51 FRTOIRO S N B R S (A I -

F[ﬁ‘ E“j: I—‘LAJCFJJU IE@?LFIF J(%‘%![_:

1) GRG0 - 0 2 B S APl g = o Ay T
WEREEE [ (A Article 2(1) VA TR 28 BT [ Epjrﬁ;’bj[g%ﬂldx iR

A = e T A BRI
2) ﬁréjj/@ﬂjm”ﬁ :

— ’?{[ f& (broadcasting ) & El {5 {= {fr M2 J60 ) 2% B R (wireless communication
to the public) » & H [ 715[ EISYTENE AL @f’[ ARG e 2T R
[ERR o i 2 T FL@‘ o r%}?ﬁj T PR A R A ]

R - fgfrjrju o

— PVRURRALESS I VB KR AR TR AR SO £ 2
1 ) TR 4% (rebroadeasting) V=0 el (= fjp 2+ I 04K -

— IH%?’IEL F&‘FI M= [H ?}%[]I |V e E! }H’??[ FREG 2 B [ -

S FRPRY P BRI A (0 e
FI (ELRLERAIP 2 B hs TR ) T IR o ) PRI
T LTS B S Y (R B - Jﬂﬁw SHBEL
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(Z ) Article 11ter(1) : ¥ S5 (B V7]

(1) Authors of literary works shall enjoy the exclusive right of authorizing:
(i) the public recitation of their works, including such public recitation by any means or
process;
(il) any communication to the public of the recitation of their works.

(2) Authors of literary works shall enjoy, during the full term of their rights in the original

works, the same rights with respect to translations thereof.
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(P4) Article 14(1)(ii) : 7re | ¥ &= ‘&ly-ﬂglgg,r_w NG sl

(1) Authors of literary or artistic works shall have the exclusive right of authorizing:

(i)the cinematographic adaptation and reproduction of these works, and the distribution of the
works thus adapted or reproduced;

(ii)the public performance and communication to the public by wire of the works thus adapted
or reproduced.

(2) The adaptation into any other artistic form of a cinematographic production derived from
literary or artistic works shall, without prejudice to the authorization of the author of the
cinematographic production, remain subject to the authorization of the authors of the original
works.

(3) The provisions of Article 13(1) shall not apply.
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(Z) Article 14bis(1) : FYF (=L &7

(1) Without prejudice to the copyright in any work which may have been adapted or
reproduced, a cinematographic work shall be protected as an original work. The owner of
copyright in a cinematographic work shall enjoy the same rights as the author of an original

work, including the rights referred to in the preceding Article.
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— ~ Article 7 : &8 * IV f@aF]

1. The protection provided for performers by this Convention shall include the possibility of
preventing:

(a) the broadcasting and the communication to the public, without their consent, of their
performance, except where the performance used in the broadcasting or the public
communication is itself already a broadcast performance or is made from a fixation;

(b) the fixation, without their consent, of their unfixed performance;

(c) the reproduction, without their consent, of a fixation of their performance:

(i) if the original fixation itself was made without their consent;

(i1) if the reproduction is made for purposes different from those for which the performers
gave their consent;

(iii) if the original fixation was made in accordance with the provisions of Article 15, and

the reproduction is made for purposes different from those referred to in those provisions.
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+ Article 12 : #3 PiB] (e~ Il F|

If a phonogram published for commercial purposes, or a reproduction of such phonogram, is
used directly for broadcasting or for any communication to the public, a single equitable
remuneration shall be paid by the user to the performers, or to the producers of the

phonograms, or to both. Domestic law may, in the absence of agreement between these

parties, lay down the conditions as to the sharing of this remuneration

DRSS SRR PO S OB IR ORI IR g 0 2 R
ol I'FUE'J??EHE%E'}’N# ETEPIFIJ el [J%F”Tﬁii’gﬁﬁ g&pf H (e F' mflﬂ H oo P
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~Artic|e13:r§4 R ]

Broadcasting organisations shall enjoy the right to authorize or prohibit:
(a) the rebroadcasting of their broadcasts;
(b) the fixation of their broadcasts;
(c) the reproduction:

(i) of fixations, made without their consent, of their broadcasts;

(ii) of fixations, made in accordance with the provisions of Article 15, of their broadcasts, if

the reproduction is made for purposes different from those referred to in those provisions;
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(d) the communication to the public of their television broadcasts if such communication is
made in places accessible to the public against payment of an entrance fee; it shall be a
matter for the domestic law of the State where protection of this right is claimed to determine

the conditions under which it may be exercised.
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Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS
Agreement) » = 2002.1.1 | 144 |[4’3A FYBsl > PIE) 31 [l @[?»L*H'% LRI
i "1 ¥#]"] The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu £
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TRIPS HHAH 177 (22 2 B SRR E .V AL = 53t

~ ~ Article 9 : IR 7 %%‘U/F‘;IEJI'%T:

1. Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and the
Appendix thereto. However, Members shall not have rights or obligations under this
Agreement in respect of the rights conferred under Article 6bis of that Convention or of the

rights derived therefrom.
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= -~ Article 14 : SR - SAF PRI S RIS
e

1. Inrespect of a fixation of their performance on a phonogram, performers shall have the
possibility of preventing the following acts when undertaken without their authorization:
the fixation of their unfixed performance and the reproduction of such fixation. Performers
shall also have the possibility of preventing the following acts when undertaken without their
authorization: the broadcasting by wireless means and the communication to the public of

their live performance.

2. Producers of phonograms shall enjoy the right to authorize or prohibit the direct or indirect
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reproduction of their phonograms.

3. Broadcasting organizations shall have the right to prohibit the following acts when
undertaken without their authorization: the fixation, the reproduction of fixations, and the
rebroadcasting by wireless means of broadcasts, as well as the communication to the public
of television broadcasts of the same. Where Members do not grant such rights to
broadcasting organizations, they shall provide owners of copyright in the subject matter of
broadcasts with the possibility of preventing the above acts, subject to the provisions of the

Berne Convention (1971).
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T H] P ”F L0 A A (SRR ) (WIPO Copyright Treaty » ') ™ fij*
WCT) 1996.12.20 i » H | 51 BEE - = 2003.4.15 F| 41 ) ?o

T "Fﬁ‘%ﬁﬁ%@%”ﬁ%iﬁ F?%?% Pigss , (WIPO Performances and
Phonograms Treaty ; I'| ™ iy WPPT ) > 1996.12.20 ﬂl}ﬁ} ) iL"EJ 50 BIaET > =

2003.5.1 i Ep 41 pp 0

f WCT 71 WPPT fl 7)1 Bl 04 B0 437 + = 105 WCT Aticle 8 » 1

K WPPT Article 6, 10, 14, 15 :

— ~ WCT Article 8 : 3 =l ~ [/ B {E %A

Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii),
14(1)(ii) and 14bis(1) of the Berne Convention, authors of literary and artistic works shall
enjoy the exclusive right of authorizing any communication to the public of their works, by
wire or wireless means, including the making available to the public of their works in such a

way that members of the public may access these works from a place and at a time

individually chosen by them.
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' BASIC PROPOSAL FOR THE SUBSTANTIVE PROVISIONS OF THE TREATY ON CERTAIN
QUESTIONS CONCERNING THE PROTECTION OF LITERARY AND ARTISTIC WORKS TO
BE CONSIDERED BY THE DIPLOMATIC CONFERENCE, WIPO CRNR/DC/4, August 30,
1996.

12 Notes on Article 10, 10.01.
" Notes on Article 10, 10.02-06.
" Notes on Article 10, 10.09-10.
15 Notes on Article 10, 10.13.
' Notes on Article 10, 10.18.
17 Notes on Article 10, 10.13.
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= ~ WPPT Article 6 : i * 5 [l F 31V 7]

Performers shall enjoy the exclusive right of authorizing, as regards their performances:
(i) the broadcasting and communication to the public of their unfixed performances except
where the performance is already a broadcast performance; and

(ii) the fixation of their unfixed performances.

R EJ’?H@ S SHiROA
(i) PP 5 1091 ) SRS BRI S R
(i) ST )4 SR - -
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'8 Ficsor, The Law of Copyright and the Internet, 206-209, paras 4.86-4.87..
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» WPPT Article 10 : g * Ssf=I [l AV ]

Performers shall enjoy the exclusive right of authorizing the making available to the public
of their performances fixed in phonograms, by wire or wireless means, in such a way that

members of the public may access them from a place and at a time individually chosen by

them.

SR Ty SR B R B SRS B SR,
A B 2 B 8 SRR T -
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FEF] ( F“ff 75 P E ﬁy?”%‘j\?ﬁ@ A5 Article 15) » {EVF I | 1) E RSS2 AL
AT }{’—j’ *l ?th making available to the public ./ f#F|| - [*# making available to

the public V@7 » £% WPPT At VAREF]] » )RR, 55 ~ TRIPS AT

P4~ WPPT Article 14 : &3 P15~ I f@#|]

Producers of phonograms shall enjoy the exclusive right of authorizing the making available
to the public of their phonograms, by wire or wireless means, in such a way that members of

the public may access them from a place and at a time individually chosen by them.
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~+ ~ WPPT Article 15 : ?‘\dﬁj %&F’l ff*jgg =S —[/%Fn%;
1

(1) Performers and producers of phonograms shall enjoy the right to a single equitable
remuneration for the direct or indirect use of phonograms published for commercial purposes
for broadcasting or for any communication to the public.

(2) Contracting Parties may establish in their national legislation that the single equitable
remuneration shall be claimed from the user by the performer or by the producer of a
phonogram or by both. Contracting Parties may enact national legislation that, in the absence
of an agreement between the performer and the producer of a phonogram, sets the terms
according to which performers and producers of phonograms shall share the single equitable
remuneration.

(3) Any Contracting Party may in a notification deposited with the Director General of WIPO,
declare that it will apply the provisions of paragraph (1) only in respect of certain uses, or
that it will limit their application in some other way, or that it will not apply these provisions
at all.

(4) For the purposes of this Article, phonograms made available to the public by wire or wireless
means in such a way that members of the public may access them from a place and at a time
individually chosen by them shall be considered as if they had been published for

commercial purposes.
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31 2278 Note 10.10 Fi¥ : " The second part of Article 10 explicitly states that communication to the

public includes the making available to the public of works, by wire or wireless means, in such a
way that members of the public may access these works from a place and at a time individually

chosen by them. ..... ° .

2 52} Note 10.10 BES : 7 ... The relevant act is the making available of the work by providing
access to it.  What counts is the initial act of making the work available, not the mere provision of
server space, communication connections, or facilities for the carriage and routing of signals. It is
irrelevant whether copies are available for the user or whether the work is simply made perceptible
to, and thus usable by, the user. |
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have access to the works from different places and at different times. The element of individual
choice implies the interactive nature of the access. |

3 22 Note 11.03: " The right of making available is limited to situations where members of public
may access fixed performances from a place and at a time individually chosen by them. Thus
availability is based on interactivity and on on-Demand access. | (Note 11.03 ) ; Note 18.03 “#- & |
K] 5 © in: Basic Proposal for the Substantive Provisions of the Treaty for the Protection of the
Rights of Performers and Producers of Phonograms to be Considered by the Diplomatic
Conference, prepared by the Chairman of the Committees of Experts on a Possible Protocol to the
Berne Convention and on a Possible Instrument for the Protection of the Rights of Performers and
Producers of Phonograms, CRNR/DC/5, August 30, 1996.
http://www.wipo.org/eng/diplconf/5dc-all.htm.

3 208 Note 11.05.

36 Vgl. auch Ungern-Sternberg > a.a.0. §15, Rdnr. 27.

7 Article 3 [Right of communication to the public of works and right of making available to the
public other subject-matter )
1. Member States shall provide authors with the exclusive right to authorise or prohibit any
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communication to the public of their works, by wire or wireless means, including the making
available to the public of their works in such a way that members of the public may access them
from a place and at a time individually chosen by them.

3 2. Member States shall provide for the exclusive right to authorize or prohibit the making available
to the public, by wire or wireless means, in such a way that members of the public may access them
from a place and at a time individually chosen by them:

(a) for performers, of fixations of their performances;

(b) for phonogram producers, of their phonograms;

(c) for the producers of the first fixations of films, of the original and copies of their films;

(d) for broadcasting organizations, of fixations of their broadcasts, whether these broadcasts are
transmitted by wire or over the air, including by cable or satellite.

%% 3. The rights referred to in paragraphs 1 and 2 shall not be exhausted by any act of communication
to the public or making available to the public as set out in this Article.
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§ 102: Subject matter of copyright

In general (a)Copyright protection subsists, in accordance with this title, in original
works of authorship fixed in any tangible medium of expression, now known or later
developed, from which they can be perceived, reproduced, or otherwise

communicated, either directly or with the aid of a machine or device. Works of

8 ﬁ%?‘ifﬁﬁ IEEE SEE (R R A WS 0 at - www.cedi.cepd.gov.tw/ec/f2.doc
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authorship include the following categories:

(1)literary works;(2)musical works, including any accompanying words; (3)dramatic
works, including any accompanying music; (4)pantomimes and choreographic
works; (5)pictorial, graphic, and sculptural works; (6)motion pictures and other
audiovisual works; (7)sound recordings; and (8)architectural works.

(b)In no case does copyright protection for an original work of authorship extend to
any idea, procedure, process, system, method of operation, concept, principle, or

discovery, regardless of he form in which it is described, explained, illustrated, or

embodied in such work.

(R (102 (ED ALt )

(— ) literary works(¥ 257 {%)
( Z ) musical works, including any accompanying words(?”[ MR (B WS i = [ (=
2=
= ) dramatic works, including any accompanying music(§3&[; = & i ==
I/IFPI L)
(P4) pantomimes and choreographic works(fi7i F@%fﬁ% )
( 7+ ) pictorial, graphic, and sculptural worksdﬁﬁ%ﬂ . H%IH ~ HERRE 5
() motion pictures and other audiovisual works(Fis 2 #[IH 15 ?’[ G
(+ ) sound recordings(é%gi?ﬁ i)
( /") architectural works(E Z¥F (%)

PO SR SR - S [ IR R

F]E P?l"':ﬁ‘E jgﬁg

§ 106: Exclusive rights in copyrighted works
Subject to sections 107 through 121, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:
(1)to reproduce the copyrighted work in copies or phonorecords;
(2)to prepare derivative works based upon the copyrighted work;
(3)to distribute copies or phonorecords of the copyrighted work to he public
by sale or other transfer of ownership ,or by rental, lease, or lending;
(4)in the case of literary, musical, dramatic, and choreographic works, pantomimes,
and motion pictures and other audiovisual works, to perform the copyrighted work

publicly;

(5)in the case of literary, musical, dramatic, and choreographic works, pantomimes,

83



and pictorial, graphic, or sculptural works, including the individual images of a
motion picture or other audiovisual work, or display the copyrighted work publicly;
and

(6)in the case of sound recordings, to perform the copyrighted work publicly by
means of a digital audio transmission.

@%ﬂﬁ@#&ﬂmﬁv%ngﬁﬂjuxgu
(=) R [ (T 7))
(=) Bk TP | (5]
(E)‘ﬁt’”&"ﬁ?" (F’?E%I‘PF“ D
QDI (e GO R GO RN G INNINE Ti=s & )
(Zr) 2B AR it )~ () (’*)I WYF =T
() B A i p e 50 (=1 e

Section § 1101. Unauthorized fixation and trafficking in sound recordings and music
videos :

(a) UNAUTHORIZED ACTS.—Anyone who, without the consent of the performer
or performers involved—

(1) fixes the sounds or sounds and images of a live musical performance in a copy or
phonorecord, or reproduces copies or phonorecords of such a performance from an
unauthorized fixation,

(2) transmits or otherwise communicates to the public the sounds or sounds and
images of a live musical performance, or

(3) distributes or offers to distribute, sells or offers to sell, rents or offers to rent, or
traffics in any copy or phonorecord fixed as described in paragraph (1), regardless of
whether the fixations occurred in the United States, shall be subject to the remedies
provided in sections 502 through 505, to the same extent as an infringer of
copyright.

Section §1101(b) DEFINITION.—As used in this section, the term  “traffic in”
means transport, transfer, or otherwise dispose of, to another, as consideration for
anything of value, or make or obtain control of with intent to transport, transfer, or

dispose of.

PP (A 1101 A » A ASAFEA ~ ORI T E 17 5
(= D EE S (live) f’, ‘@Liﬁﬁ'l@@f’, ﬁ?& f’, [13Y, [5 copy ﬁ‘/ phonorecords >
FY ET I A eAfE [ ATV copy FY phonorecords ©
(=) [REr(transmits)qyE {9 2~ (] 5L ) SRR ) @0 B A i -
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§ 106 : Exclusive rights in copyrighted works : Subject to sections 107
through 121,the owner of copyright under this title has the exclusive rights
to do and to authorize any of the following: (3)to distribute copies or
phonorecords of the copyrighted work to the public by sale or other transfer

of ownership, or by rental, lease, or lending.

S (ERE Section 1063y HIL > (= i AZieh B o £ e
*@%@Wﬁ[ﬁﬁ"ﬁlﬂfﬁgﬁ?’?T? SR # MR EERY# = Copyrighted
Wrok ) pYHIE]F” (Copies ) ﬁ%‘ﬁaﬁ[ P41 (Phonorecords ) ElfJEf’EWF@ o phiF=st.
ES ST EIJ?FIE i fel [ e 7] # (519 copy fi¥ phonorecord » 4 FTRLIE
SRR T B R S PSR

A (e 0 AL Al S 20 2 B o
Fl» 2 i o ELE YA (Physical ) F [SIVHIIPERgR 10 R
PN RLF REApY 2 E‘xJ?FJt v PR S (Transfer) HISIP - 707 4
T HTIARE R = 1291 2 BT AR PF 2 5 f o S s
7 P (R I = A = 2 BRI RV R B39t e X
U pLARL > LR SO PR A O AR

0 Section §1101(b) DEFINITION.—As used in this section, the term “traffic in” means transport,
transfer, or otherwise dispose of, to another, as consideration for anything of value, or make or

obtain control of with intent to transport, transfer, or dispose of.

' See Marshall Leaffer, Understanding Copyright Law, third edition, P.309.

%2 See Playboy Ents., Inc . v. Hardenburgh, Inc., 982 F. Supp. 503 (N.D. Ohio 1997)(making digital
image files available to subscribers to a computer bulletin board constitutes infringing distribution by
a BBS operator) » b9} &l E | Marobie-FL, Inc. v. National Association of Fire Equipment Distributors

& Sill
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% SEC. 2. TRANSMISSION OF COPIES. (a) DISTRIBUTION- Section 106(3) of title 17, United
States Code, is amended by striking ‘or by rental, lease, or lending' and inserting ‘by rental, lease, or
lending, or by transmission'. (b) DEFINITIONS- Section 101 of title 17, United States Code, is
amended-- (1) in the definition of ‘publication’ by striking ‘or by rental, lease, or lending' in the first
sentence and insert ‘by rental, lease, or lending, or by transmission'; and (2) in the definition of
“transmit' by inserting at the end thereof the following: *To “transmit' a reproduction is to
distribute it by any device or process whereby a copy or phonorecord of the work is fixed beyond the
place from which it was sent.
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The White Paper, at 67-69

7 IS TR SO W - L RS ST g

e ’[ﬁw = [s8F [EAEE Section 109(a) Notwithstanding the provisions of Section

106(3),the owner of a particular copy or phonorecord lawfully made under this title, or any person
authorized by such owner, is entitle, without the authority of the copyright owner, to sell or
otherwise dispose of the possession of that copy or phonorecord”.
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19 See WCT Article 6 Right of Distribution (1) Authors of literary and artistic works shall enjoy the
exclusive right of authorizing the making available to the public of the original and copies of their
works through sale or other transfer of ownership.
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P4~ S EIE T U 2 B (Publicly )4,

§101:To perform or display a work ~ “publicly” means—

(1) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social
acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work to a
place specified by clause (1) or to the public, by means of any device or process,
whether the members of the public capable of receiving the performance or display
receive it in the same place or in separate places and at the same time or at different

times.
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191 See David L. Hayes , Advanced Copyright Issues on the Internet, can be available on Lexis-Nexis.
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§106 (4)in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the

copyrighted work publicly.

directly or by means of any device or process or, in he case of a motion picture or

§101: To “perform” a work means to recite, render, play, dance, or act it, either

192 See Mihaly Ficsor, The Law of Copyright and the Internet-The 1996 WIPO Treaties, their
Interpretation and Implementation, Oxford University Press, P.503.
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other audiovisual work, or show its images in any sequence or to make the sounds
accompanying it audible.

X (Al Section 106(4) % (4l 4 ik 5+ 45 - k] - 557
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+ ~ SBE TS pY B SO (Public Display) @i,

§106 (5)in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual

images of a motion picture or other audiovisual work, or display the copyrighted
work publicly.

§101: To “display” a work means to show a copy of it, either directly or by
means of a film, slide, television image, or any other device or process or, in the

case of a motion picture or other audiovisual work, to show individual images

nonsequentially.
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19 See Marshall Leaffer, Understanding Copyright Law, third edition, P.321.
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§106 (6)in the case of sound recordings, to perform he copyrighted work publicly

by means of a digital audio transmission.
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195 See Mihaly Ficsor, The Law of Copyright and the Internet-The 1996 WIPO Treaties, their
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197 See David L. Hayes , Advanced Copyright Issues on the Internet, can be available on Lexis-Nexis.

1% See WCT Article 8 : Without prejudice to the provisions of Articles 11(1)(ii), 11bis(1)(i) and (ii),
11ter(1)(ii), 14(1)(ii) and 14bis(1) of the Berne Convention, authors of literary and artistic works
shall enjoy the exclusive right of authorizing any communication to the public of their works, by
wire or wireless means, including the making available to the public of their works in such a way
that members of the public may access these works from a place and at a time individually chosen
by them.
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19 See WPPT Article 10 : performers shall enjoy the exclusive right of authorizing the making
available to the public of their performances fixed in phonograms, by wire or wireless means, in
such a way that members of the public may access them from a place and at a time individually
chosen by them.

Article 14 : producers of phonograms shall enjoy the exclusive right of authorizing the making
available to the public of their phonograms, by wire or wireless means, in such a way that members
of the public may access them from a place and at a time individually chosen by them.
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"% See Mihaly Ficsor, The Law of Copyright and the Internet-The 1996 WIPO Treaties, their
Interpretation and Implementation, Oxford University Press, p.497 - also see Chapter 4.
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I IR > 555 Digital Agenda T [B#1* [$11# (Copyright Amendment (Digital
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(Preliminary ) - &R 5 (Interpretation ) » & 5% ~ %Tﬁ%‘] . f’l Qs -UE A=t Work)
A, (At ~ EL PR (500 (W4 PR (Subject-matter ) U (A ~ sabik 7 15 M
Eﬁ 1dF ~ Tﬁéﬁjﬁﬁ%?[’fﬁ ( Broadcast decoding devices ) ?f:ﬁj‘ﬁ‘}iﬂ ﬁ?ﬁ%«?ﬁé Elfigl A1
# (Communication ) = [EZ" - %ﬂﬁ@ﬂﬂ g~ ?‘dFﬁ’ MU R & QT I ?’r
PR B SRR (R PFR =

HVE o PRPVVE (e A ARV Fprpl R iR
{1 FIW 35 work ') subject-matter 3 B[/t » PP A P POSE (A8
P HERT ST Jf%@i'ﬁﬁjﬁf@%%%ﬁj@ » [RLIEE 15 55 work =2 subject-matter
SYBIER T G ) AR R 1 R H R e R 55 B
PP Vg SV - B PP PR (A TG
]SRRI L  ITERRIEY S o B DR AP R 9t R
[l (B R 1555 | [iﬂ*%wﬁirﬁa VHCE > e PRI T - H AL
A FLHIUE VR o

pessat [ES«H:‘J’E»F l_'l'l r » ZY ik I ERLT H”gijt% fEJ/@ﬁTB@FJ:J{IJHL_% s YR
PSRRI (R RER ‘J‘fl'ﬁ'ﬂ [/?7%, ,%\mm% .

"2 See Copyright Reform: Copyright Amendment(Digital Agenda) Act 2000,P.1,at
http://152.91.15.12/www/securitylawHome.nsf/HeadingPagesDisplay/Home?OpenDocument
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Section 31 Nature of copyright in original works

(1) For the purposes of this Act, unless the contrary intention appears, copyright, in relation
to a work, is the exclusive right:

(a) in the case of a literary, dramatic or musical work, to do all or any of the following acts:
(i) to reproduce the work in a material form; (ii) to publish the work; (iii) to perform the
work in public; (iv) to communicate the work to the public; (vi) to make an adaptation of
the work; (vii) to do, in relation to a work that is an adaptation of the first-mentioned work,
any of the acts specified in relation to the first-mentioned work in subparagraphs(i) to (iv),
inclusive; and

(b) in the case of an artistic work, to do all or any of the following acts:

(i) to reproduce the work in a material form; (ii) to publish the work; (iii) to communicate
the work to the public; and

(c) in the case of a literary work (other than a computer program) or a musical or dramatic
work, to enter into a commercial rental arrangement in respect of the work reproduced in a
sound recording; and

(d) in the case of a computer program, to enter into a commercial rental arrangement in

respect of the program.------

@ﬂﬁ%wﬁﬁﬁéﬂiV%*L’-*%yﬁfr%ftﬂlEEf%fEﬁﬁ;? R
B R R R LPQ U~ SR S S
B (R~ (U5~ 2 BE S A -

Section 85 Nature of copyright in sound recordings

(1) For the purposes of this Act, unless the contrary intention appears, copyright, in relation
to a sound recording, is the exclusive right to do all or any of the following acts:

(a) to make a copy of the sound recording;

(b) to cause the recording to be heard in public;

(c) to communicate the recording to the public;

(d) to enter into a commercial rental arrangement in respect of the recording.------

B A P RV R D BRI IR S
) -

Section 86 Nature of copyright in cinematograph films

For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a
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cinematograph film, is the exclusive right to do all or any of the following acts:

(a) to make a copy of the film;

(b) to cause the film, in so far as it consists of visual images, to be seen in public, or, in so
far as it consists of sounds, to be heard in public;

(c) to communicate the film to the public.

FERYRY M MO AR L R ) 2 SRS 6 E YA R R
SRR /H[ FotteF] -

Section 87 Nature of copyright in television broadcasts and sound broadcasts
For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a
television broadcast or sound broadcast, is the exclusive right:

(a) in the case of a television broadcast in so far as it consists of visual images—to make a
cinematograph film of the broadcast, or a copy of such a film;

(b) in the case of a sound broadcast, or of a television broadcast in so far as it consists of
sounds—to make a sound recording of the broadcast, or a copy of such a sound recording;
and

(c) in the case of a television broadcast or of a sound broadcast—to re-broadcast it or

communicate it to the public otherwise than by broadcasting it.

%ﬁﬁﬁgw@ﬁ DR VT bl s
TITERY R Fr > 0 E PRSI TR l'%"%i’?‘fr%%#ﬁﬂ/#ﬁﬁ: IR
VYA pﬂfi@?l P RS RSB T
5 BB SR P VLRI SR P 2 ’mﬁﬁjfﬁi’%ﬁ?@?’[ iz
B BE R R S L A

A RV B S R (TS PR E AR > (g e P
RS 2 Al S5 7 SRR 7 P

~ PPV Y 2 B % A(Right of Communication
to the Public) #=4&.

TEIRPVAY Copyright Amendment Digital Agenda Act 2000 f[1 (™~ #i CADA )

Fﬁﬁj[ W= f—' T B EEAE (Right of Communication to the Public) | lfJEJ!FE’-j’F@ » H
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A A% ( Communicate )5 £ * ffli work Y 4 subject-matter i’ 754 (on-line )
SEH (FREAFREUE) ﬁ& ﬁlﬁ? (&= i L ple ﬁ/ﬁf"ﬁﬁ' ( material substance )
fo L PR R - i (path) FYRLER SRS ) 5 [FIFRpR S 1 (to the
public) AL o SERERPV ARV Y TS

WA DRESSE > R SRR LG E S 2R E R
VRPN Y AR A R cufﬂ I A Hl\ cuf“‘ﬁ [ 550
[y > B cable SRR R ;& & REEI G o FIIUR work Y
subject-matter Ky afff -l BURTHY ™ A HOERIE LR o 9t R
RL o JEPEE TN 2 AR S 20 PR ORI o PR R
IR BT S B Al DR > 2] PRI S R e
BT KAk = r%w’i’ﬁ 35 R %w?ﬁf'#’ifﬁ[ﬁlﬁfﬁ%fﬁ'“ﬁm AR
(B4« 9f » S5 20 L AVRERRE L T (L (A N S S SE  ER [FRT
TR R

SR N E"?J\ergig%f J(H’@gﬁ;ﬁ@gu *’“WL{"] i) N f[ ﬂ ,@§§5LE|LJ@§@?J= ) ﬁk}
?ff@jlﬁ? " by material substance or otherwise | ElfJEJZ_i%%Pl | oo (pRLE lﬁm[ﬁlj
uﬂglij[l I RE e JHH BT YR | T by wire or wireless means | lﬂmlJF'Jufﬁ ;
i E R -

P4~ JRYVE T pUEE3S (Broadcast)fsd.

I [ Broadeast - LY 4%~ TRRIOR Y - BIUSE

S84 Cwireless ) OO}  (FURLHD + 791 4 ¥ BIFV U« CADA 1 435

? communicate means make available online or electronically transmit (whether over a path, or a
combination of paths, provided by a material substance or otherwise) a work or other
subject-matter.

"% to the public means to the public within or outside Australia.
'3 See Information sheet G65 Digital Agenda amendments: an overview, P.1,at
http://www.copyright.org.au

116 See Copyright Reform: Copyright Amendment(Digital Agenda) Act 2000,P.1,at
http://152.91.15.12/www/securitylawHome.nsf/HeadingPagesDisplay/Home?OpenDocument
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T B EE ST o iy S RPN (R S R Tk KR B
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* RPN puAdi(Performance)
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117

118

119

120

121

broadcast means a communication to the public delivered by a broadcasting service within the
meaning of the Broadcasting Services Act 1992.

Note: A broadcasting service does not include the following:(a) a service (including a teletext
service) that provides only data or only text (with or without associated images); (b) a service that
makes programs available on demand on a point-to-point basis, including a dial-up service.
See Section 116A ~ 132 ~ 135AN ~ 135AS ~ 195AU ~ 195AV ZHIE ‘F“T?Jtﬁﬁ‘}ﬂ[ﬁ\ N E'J?ﬁ

I distributes such a circumvention device for the purpose of trade, or for any other purpose that
will affect prejudicially the owner of the copyright ;|
(E17 FTJiiFﬁ PO s FIE TRy Sy 1 F S PYR R > see section 248G @ [ distributes a
recording of the performance for the purpose of trade, or for any other purpose to an extent that will

affect prejudicially the financial interests of the performer or performers in the performance, being
a recording that the person knows, or ought reasonably to know, is an unauthorised recording ;

See Section 132 (9) distribute includes distribute by way of communication.

113



TlEl i, Twﬁlﬂ (RZERIIEE inE e X ARE F' E”’%Wﬁ A R
IFERY LS i EL P (P R AL o =9 e i 2 B work gy
subject-matter F’?‘fiiﬁq (LA 5 5 (3 B 2] Y IEI@% PLEDZ] o

M7 Section 248A | IfI[JF 4k £ E'?E‘ FYEER §J’E %?Flquk

1 -~ TR ghpS 050 oA (gl - R I5eg
P -

2+~ [ 95T PRI AT (R RG) <

3 - VIR~ VY 5 S0 {0 P o ViR il
Ay 2 I"'iff[ﬁ

i Wp RESK
B+ R R EY R P R L
g 9 B TR LA
1 - Vi@~ VIR e = (e el -
2 - PRI -
3 - 5T RIS o
IS iﬁ?}""ﬁﬁ_‘\ ?;JE] N fﬁ‘[%

T 1989 F 3T 107 HRVH (BREE (STHF Jﬁj[]i—')?? LH S Part XIA
SUHERLAGE - P&A%ﬁw} e S RN NE A A T

Section 248G What constitutes unauthorised use

(1) A person makes an unauthorised use of a performance if the person, at any time during
the protection period of the performance and without the authority of the performer:

(a) makes a direct or indirect recording of the performance; or

(b) broadcasts or re-broadcasts the performance, either directly from the live performance or
from an unauthorised recording of it.

(2) A person makes an unauthorised use of a performance if the person, at any time during
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the protection period of the performance and without the authority of the performer:

(a) makes a copy of a recording of the performance that the person knows, or ought
reasonably to know, is an unauthorised recording;

(b) makes a copy of an exempt recording of the performance, being a copy that the person
knows, or ought reasonably to know, is not itself an exempt recording;

(c) makes, for use in a sound-track, a copy of an authorized sound recording of the
performance and the person knows, or ought reasonably to know, that the making of the
sound recording was not authorised for the purpose of use in that or

any other sound-track;

(d) has in his or her possession a recording of the performance, for the purpose of:

(i) selling it, letting it for hire, or by way of trade offering or exposing it for sale or hire; or
(ii) distributing it for the purpose of trade, or for any other purpose that will affect
prejudicially the financial interests of the performer or performers in the performance; being
a recording that the person knows, or ought reasonably to know, is an unauthorised
recording;

(e) sells, lets on hire, or by way of trade exhibits in public or offers or exposes for sale or
hire, a recording of the performance that the person knows, or ought reasonably to know, is
an unauthorised recording;

(f) distributes a recording of the performance for the purpose of trade, or for any other
purpose to an extent that will affect prejudicially the financial interests of the performer or
performers in the performance, being a recording that the person knows, or ought
reasonably to know, is an unauthorised recording;

(g) imports a recording of the performance into Australia for the purpose of:

(i) selling it, letting it for hire, or by way of trade exhibiting it in public or offering or
exposing it for sale or hire; or

(ii) distributing it for the purpose of trade, or for any other purpose to an extent that will
affect prejudicially the financial interests of the performer or performers in the performance;
being a recording that the person knows, or ought reasonably to know, is an unauthorised
recording; or

(h) causes a recording of the performance to be heard or seen in public, being a recording
that the person knows, or ought reasonably to know, is an unauthorised recording.

(3) A person who broadcasts or re-broadcasts an authorised recording of a performance
without the authority of the performer does not, by so doing, make an unauthorised use of

the performance.

(4) This section applies only to acts done in Australia.

RPN (S DY 248G [ SRR SRR L - BB P
7Y APV > AGET N IR BT 248) IS SRR N FRIV -
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122 Section 248J Actions for unauthorised use

(1) A performer may bring an action for an unauthorised use of his or her performance.

(2) The relief that a court may grant in an action for an unauthorized use of a performance includes an

injunction (subject to such terms, if any, as the court thinks fit) and damages.

(3) Where, in an action for an unauthorised use of a performance:

(a) the unauthorised use is established; and (b) the court is satisfied that it is proper to do so, aving
regard to: (i) the flagrancy of the use; (ii) any benefit shown to have accrued to the defendant by
reason of the use; and (iii) all other relevant matters; the court may, in assessing damages, award
such additional damages as it considers appropriate in the circumstances.
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Rights Part III - Works Part IV - Other Subject Matter
included in
. Literary | Artistic | Sound Cinematograph | Broadcasts
copyright
dramatic recordings | films
musical
To reproduce | Yes Yes Yes Yes Yes
in  material
form (to
copy)
To performin | Yes Yes Yes
public
To publish Yes Yes

To make an | Yes

adaptation

To do any of | Yes
the above in
relation to an

adaptation

To enter into | Yes Yes
a commercial

rental

12 See Bills Digest NO. 102 19992000 Copyright Amendment(Digital Agenda) Bill 1999,P.13 -
124§l [F 1 Bills Digest NO. 102 19992000 Copyright Amendment(Digital Agenda) Bill 1999,P.5 -
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