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sl FPEkA Csubject matter jurisdiction ) KT o I AR
i AP THFA (i BRI S e e
IR SIS B, (R a0 [R5 Bt
ERVE 2 o R FS BRI SO, (MR [
(IR~ PR Y IR T ot % et VB
B D o ALY (P S 1l s RL U= 555 58P ii 9f o
R SRR D ST AT - R 1988 SRR A1

SRS B Fr%yi " [=RY Itar-Tass Russian News Agency v.

12 SBERRE - TG SRS (B2 E i 35 ] PP (SR 5 R S = S S
1?3»71[ I @T‘ﬂ%«a\ B ]"E:@ii TE-:\_%‘?E‘ See Richard Feiner & Co. v. Turner Entertainment Co.,
No. 96 C1V 1472(RO), 1998 WL 7815?0 at *1 (S.D.N.Y. Feb.24, 1998); Fun-Damental Too, Ltd. v.
Gemmy Indus. Corp., No. 96 Civ. 1103(MBM), 1996 WL 724734, at *4 (S.D.N.Y. Dec.17, 1996);
Metzke v. May Dep't Stores Co., 878 F.Supp. 756, 760 (W.D.Pa.1995); 3 Melville B. Nimmer & David
Nimmer, Nimmer on Copyright, Section 17.02 (1999) {14 ZFURH » (75 519F » PN 3 (54 = KL
YR S B | [ S SRR R - B asfp [§HEITT= - See Update
Art, Inc. v. Modiin Pub., Ltd., 843 F.2d 67, 73 (2d Cir.1988); Richard Feiner & Co., 1998 WL 78180, at
1-2; Fun-Damental Too, 1996 WL 724734, at4-5; De Bardossy v. Puski, 763 F.Supp. 1239, 1243
(S.D.N.Y.1991); see also NFL v. PrimeTime 24 Joint Venture, No. 98 Civ. 3778(LMM) 1999 WL
163181, at 3-4 (S.D.N.Y. Mar.24, 1999) .f7[J[1 > 7 NFL Z'f[1 > ¥i| PrimeTime {3 [ {HEF9E [?
ELARRLAE AP | Fi R B o ARSI (AR A Fﬂ‘f EIWF’F%J’?‘N;J@ F vpli—l\[ﬁylﬁ»

i‘f:[gsl[% '»ljéél‘l: N laﬁﬁjgﬂ B9 0 ] ’Elff”]g;‘ [/ﬁﬁjr[ﬂ:[ﬁr_‘[ R i [Q&H?‘ihl ﬁ F[&T{J [ﬁr
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1. Itar-Tass Russian News Agency v. Russian Kurier, Inc

F YA TR R (Y S5 R A
= SRR WIS~ 053 WIS ™ il dgsge -

'_._EI
_-E(

¢i@ﬁﬂﬁ5“ﬁ%¥W§%@¢H%ﬁﬁ%@@ﬁ@
PRRESTAIN | )] b 0 JGEE ~ B T Ttar-Tass {5
ST APRE TR TRl o Php) Russian Kurier,
Inc. PR ETHE (A ST] | (5 ¥ ( Kurier ) - Fﬁéf’,%@rﬁi
Fro/ PAREISIRS 500 R g EJE R A VPR Ttar-Tass
eIl T Kurier S  FUs G i lia Ay iy i
e gy e L B o R IR < R TR R

FrisEe W TGRS 5T 5, —FF%EE‘ o

13 153 F.2d 82, 89 (7th Cir. 1998).
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[ issues of ownership of rights ) [V ¥EBEGEAIGAES 1Y HJ%_J
(issues of infringement ) V¥EEQERY ERHIRL #-o o [NELES
RS 1995 # 3 PGB » PP BRREL U

P RFR VPR 59 (B ( Berne Convention Works ) il 3K

EE[ o

AR (RO 02 - B SR 5 3 (A
RS S =R DR e
FH i PR TR 078 = R E0 3 (LI o ) 2t
Vo A (e AT BT LR R A A
“RFFREIR! (the most significant relationship ) /v
R - I R S e SR ALY
SR oo Y [ T R N T [ R
FEPSERIT » PP T R S D S R
R LR B (AP A PR
(il VB country of origin ) , BTV T FL AL

PSR 5 R TR A R %

14 See Restatement (Second) of Conflict of Laws §222.
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T EDTRAE SR R B R VAR R SR AR
MRy o PERER T SRR LY B9 R
RGN ailE il I SRR Rl N g2 S A
REIIV ML - SV e B B (S i A
o RS Y R B o PR pasg [ R RR A R
Ko PSPl R By CRFRG AR P - R
FREL P BRI TR (50 B R [ (LT (et
AL S P PR L A R R R
= AERUR PV SRR TR0 OhS R A
(R [ SRR - SR B P (Rl Yk
> Jon O. Newman L H{ @ ERY[HA 7 2 59 B 5 # 27 ZA
Y SRR HIR o I R 2= SR R [N

=)

_.EI

B 15 BB PR 997 PIEED 577 7 @ B H

MR PR [ YRR« i P 2 e AT o 1

% : ”Ownership of copyright in a cinematographic work shall be a matter for legislation in the

country where protection is claimed.” Berne Convention, Art. 14bis (2)(a).

16 R [UFS 7 2R 2R 12 1 ”With respect to other works, this provision could be understood to
have any of three meanings. First, it could carry a negative implication that for other works, ownership
is not to be determined by legislation in the country where protection is claimed. Second, it could be
thought of as an explicit assertion for films of a general principle already applicable to other works.
Third, it could be a specific provision for films that was adopted without an intention to imply anything
about other works. In the absence of any indication that either the first or second meanings were
intended, we prefer the third understanding.”
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[%9[*] Jane C. Ginsburg .V FLEZSIH [ ') [FIRLA 5957 5T
SET e SR (A 35 R Ginsburg 2 -t EH (PR ?mjttfjiﬂ\l__'ﬁ%yj;
(AR i B B P R AR A R (R i
BIAI (7 0 Prpfis (VYR 5 2 R R
AlIRRNE e o R

Ak PR s JE R PRSI S (AR B 2T (A
YRR o RUFPREITIRALY S [SREE S, [ MR S
5 (R 0o (e Ry [RIRD LT R A e = gty
B EPYE RS EE S RIS BRI ORI
YPOLERAE R R R > S
T g s o MBI, [ A BEIR SR
s RS EF 1S OUS (S N3 S e e |k o
(AR ELRL A S5 ] - [R s O EARFSR B ( S
BV T ( the nature of ownership interest ) Fiy
FI.V #5f ( the scope of the interest ) ' Y[ 4 %l 158 i #ifH]

RE R PORAITRUL ) 5B P2 SRLRLHRET

17 Id, at 90. See also, Jane C. Ginsburg, Ownership of Electronic Rights and the Private
International Law of Copyright, 22 Colum.-VLA J.L. & Arts 165, 167-68 (1998) (The Berne
Convention "provides that the law of the country where protection is claimed defines what rights are
protected, the scope of the protection, and the available remedies; the treaty does not supply a choice of
law rule for determining ownership.")

18 [HET 1&%{1@%[%#@ ,%’\[gszlgikﬁj“;u?—c%I"g@j/gfﬂ?@%” T—E@Faf?ﬁzj‘ See 17 U.S.C.
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AR P R PRI g A

Bl -1, 19
REmE Y

F—j‘%ﬁ? [ SRR Rk R e AL VAR
L~ BRI MR R C lex loci delicti ) 2 o 3
B 5 STHRIVISTERU] > R ISR RO OV (L
VA E o0 S SCERE T el Tt SR R
SR o (RS BE T RY RR SRE -
2. Aldon Accessories Ltd. v. Spiegel, Inc.”

EE SRS -1 o s e SERTE: 2r R ENCE
W (el o [ B R

7t Itar-Tass Russian News Agenc R 2[R (=R Vi » B
RO I [ e K R R 2 IR (SRR PR D V-
?H\ SESP ISR B SR I S R (e
VEEREEY o 4 R -

RLE f ; Aldon ** f|Jﬁf‘ 1979 F [F[J’F'}fﬁﬁ F{J Unibright Company

19 Supra note 13, at 91.

20 See Lauritzen v. Larsen, 345 U.S. 571, 583 (1953).

21 See Hasbro Bradley, Inc. v. Sparkle Toys, Inc., 780 F.2d 189, 192-93 (2d Cir. 1985).

22 Supra note 13, at 91

23 738 F.2d 548 (2d Cir. 1984).

24 See Graeme B. Dinwoodie, International Intellectual Property Litigation: A Vehicle for Resurgent
Comparative Thought, 49 Am. J. Comp. L. 429, at 440(2001).
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fl Al ?J i E?ffﬂ'?ﬁﬁi [ supervision and direction ] ™ FrE, o
(AR o TRUE [P SRR (R R o, (el -

f' Spiegel L5 [l > fil o e 1981 & » F5h T J%ﬁﬁjrl[ﬂ Flﬁ

Unibright 3] 2R s (5o 2 AFFL DB BATRE, -

U ISP B 4 BT S (53 (i) )
CH - B SR SR (e B 0 -
L R TUEFLE S104,400 L FIEL » B TR H
o RIREY ~ o TR S T
0 QI AL LB (ST i (LY B
#{ ( work made for hire ) ** 2 ¥ EL » [IVRCF 1 E  (Hfh - 2
VRIPy BT SR TR S [ P
5 [ 2 IHE o ([ * ( the for-hire creator )
“IRRLERd 2 (the hiring author ) FE;J“EJI—: [‘Eng [ o hd
* Can employee ) - [IRIFAICRLAES Br [0 2 A b

FIEE S QST R RS [T £
(il e TF

25 See 17 U.S.C. §101.
26 See supra note 23, at 552.
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3. Dae Han Video Productions, Inc. v. Kuk Dong Oriental
Food, Inc.

EE SUEY f"l“l‘jﬁ?iikﬁ?‘ﬁg’t i ILE]F@ S (e
i/ SNENCRERAAS - S= 3 s eSS R A T N h e
i BRIV R FIRRA AR » (RSP 38 oAl
FR I o R TSR R o] - A e -

FUF) KTE RLREESS AR 236 (KBS ) VS iy -
(B KBS SV IR FHATE LV i« RUp KTE <R KBS
S B B ] 2 PR I (A - KTE )

~ Uy Dae Han S5y 7t 5 2 il > BORESCR R IR B2
?ﬁ%@%ﬁﬁ B R 0 SCR e B! 5 e PR BT 15

YTz S BRI R R BARETR LY 2 R

27 19 U.S.P.Q. 2d 1294 (D. Md. 1990).
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EH (SR T R ASUBER I, (SRR VL BT (A

’EE%%%%’IF@J (SHEIE VEIEE - [ TRUR KBS « PR

T (AR R ISR [ - P ™ SR [
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4. P & D International v. Halsey Publishing Co. *°

I FRLIE E?%@ [/FJ@ Rl s ’F}“EF?J“EJ E'i'@ i = T”
LS5 G (= (RBER B THIE R 8 = P RIRE o S
FE SR S B (e > 2Rk S R R U

Bl P& D ORI AR Sl RS
Thomas Film" IV FE358Y 5 I') 1 FL (BB Y ZE, F“ , Cunar * 1]
AT A i R S
A < 1981 5 b o PRIy IMP SRR, R £
FESGRS » HRUE ) P PR e i = e PR 2 ] PR

"St. Thomas Film" - 1983 = Ff;ﬁi JMP Fi| v ’El Fi REIEEE

28 Id. , at 1298.
29 672 F. Supp. 1429 (S.D. Fla. 1987).
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Rl ’FLFIEI‘J*T@F,I = o 52450 St. Thomas Film"§4 -
BORLBEE SRR HFIREE Halsey £ (11 Halsey {450t
Thomas Film" I[PV bEEe /1A  Fry A Hie e L St
Thomas Film”V#[i53 ['| 4 « Bl 04515 Hl1 FROETRY A AL
P IPURAI5 B I st T (256 3 (el & 0 4
PR KL EAF N SCBE (BRI
PR PS5 3 % ?%“;[E&'iﬁf’/f (SR R B | B (K
R SRS ER S IEH oL bt SR A NG SEREES
(jU AR = B S SCBILT » SCBR (A (9l ] -
1 Halsey ¥ ¥, Cunar 477 /™ - FiIFLF "St. Thomas Film"
B, (U (A o ) 2R, Cunar 5 H S BRI
AP > 2 H PR 7 R I LY [ - AR
LR FON S RO BAL o O 5 T (A A 4

BT - PP T (g KL PR R A NFR AR B R i Y

30 See Robert Stigwood Group, Ltd. v. O'Reilly, 530 F.2d 1096, 1100-01 (2d Cir.1976), cert. denied,
429 U.S. 848, 97 S.Ct. 135, 50 L.Ed.2d 121 (1976) (at minimum, an act of infringement inside the
United States is required to hold a defendant accountable for related infringing acts occurring outside
the country).
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5. Hasbro Bradley, Inc. v. Sparkle Toys, Inc.>*

o R TR R e S (R (T A S et
FIg o o FIA S (o W [

ii”%’{fl Hasbro Bradley > filfl~ F S B5e 2 2 il - (il 3E
- =3[ FF'IE* UESES & > 5 Ey”The Transformers™”  Takara
Rl F VA RL BT 1983 & 6 EinrE'????fﬂ@ i R
Eb”Topspin”#1“Twin Twist”/ BSUS * Zet! <1984 & 6 F| Takara
/L'{—JF sl VAL “@ﬂ'ﬁﬁl T“YT@'_FLF, TEEEES B VR
)@Eﬁﬂﬁ,ﬂlj I REF]) o @ i SR FRL F’I”The Transformers % &y
R [ [T f}alf,ﬁ? 1984 F 11 F][fy S B (A" Gk
U, (A & o RS 1985 & R R F o TR
A ?ﬁéf . Sparkl [l[[7: |4 ¥ 5 " Topspin”#{1“Twin
Twist™ [l =" 755 [B&lfﬁlrl B - J@Flﬁ%" el /F:’Q‘:Jrﬁ"
T s 2 H R 7ﬁﬁf%ﬂﬂifﬁfl IIRE AR - Ik AT

31 Supra note 19 , at 1432-34. See also, supra note 12 .
32 708 F.2d 189 (2d Cir. 1985).

33 (efh B T“L?%ZJ\ B (AR §401 A PY G (A 2T 5% ( Universal Copyright
Convention ) £bV o S BF[I] 'jfjﬁdi ) A [/TFA'[F s -
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= X PR RAER] R -
Takara]%‘?ﬁéﬁ EF [/THEIP‘JE /E_El w [/ﬁilﬂ :TPE/\# §:F
R il > 10 E A R (R o P Takara 23 E)
(i BB (B A o PIEREE ) R Topspin™ !
“Twin Twist”gh? ,Lﬁﬁiﬁfsjf (B> T o X B R
TR BRI (R RLE R B [y R A
FI > (PRI > ST (SR, (ol o) (A
(R o BTV B [l 4 e R (ol T (N
F B [ §102(2)(S) Y H LT > Fp (B ELX B, (A
G AT [ o ) 2R fi = 0 Takara [V flEF]]i

15A1E7§!#U_F§ﬁ,@%ﬂﬂ% (R fZ > ™ S F s N dea

Qu/l

34 See 4 Z. Kitagawa, Doing Business in Japan §8.02[5][c] (1985) ("Models devised for the purpose
of mass-producing practical goods are subject to the Design Act rather than the Copyright Act.")

35 [MESCBIF (HAEEE §104(b) I A A il (5 20559 Art. TI(D VA > PRIV
RPERFTLIE > HE G RO E S [ENRR D e SIS [EMRE §104(b) VLRI Y
The works specified by sections 102 and 103, when published, are subject to protection under this title
if --

(1) on the date of first publication, one or more of the authors is a national or domiciliary of the United
States, or is a national, domiciliary, or sovereign authority of a foreign nation that is a party to a
copyright treaty to which the United States is also a party . . .; or

(2) the work is first published in the United States or in a foreign nation that, on the date of first
publication, is a party to the Universal Copyright Convention; . . . .

] P (oA 55 Art. (D)4 708 g

Published works of nationals of any Contracting State and works first published in that State shall
enjoy in each other Contracting State the same protection as that other State accords to works of its
nationals first published in its own territory, as well as the protection specially granted by this
Convention.

36 [ B (Bl §102(a)(5) L (R KIR] & Tﬁ "pictorial, graphic, and sculptural
works" o
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FRRE NENIEEN IR e ST e A
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PREG G
= BIERA

RS BB R B2 SO R | RS
RS Y A5 [ RLE B - RS R
RETSERRAIS LY SR AR B S Y b e
A FL[ o I S E A R DAL S I
[ self-executing } > B%ﬁ[‘:‘ifﬁﬂl[ﬁﬁlﬁ SRS F\[ HINEREE S
R I"BF@?J%%;‘/ IR A SO H T PR A~ R
H (=AM 53 -~ TRIPS ~ WIPO Copyright Treaty #I WIPO
Performances and Phonograms Treaty » £ | 1528, ['F4f U YEEQEE F%E,J

tﬁﬁﬁﬁ%[lyiﬁ%g:ﬁlﬁjlegt GIFIRL R

37 See 17 U.S.C. §405(a)(2).( (a)With respect to copies and phonorecords publicly distributed by
authority of the copyright owner before the effective date of the Berne Convention Implementation Act
of 1988, the omission of the copyright notice described in sections 401 through 403 from copies or
phonorecords publicly distributed by authority of the copyright owner does not invalidate the copyright
in a work if ... (2) registration for the work has been made before or is made within five years after the
publication without notice, and a reasonable effort is made to add notice to all copies or phonorecords
that are distributed to the public in the United States after the omission has been discovered....)
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ot L R e REUPRE S R A (R RIS A A
R TP 5 IR 1) 2 ISR R Y
PEAUREF] - PRI S0 D IR PBR o P P12 59
I Gl =8 (A 2 5 1 B0 SRR AR R Rt TR
B » B0 BRI - v DA o g0 2 A e
RTF o E Y RUAIERL (RS 59 A b (ot 2 59 fndlas 0 T
SRR = TR SRR RN - R BRRED R A
81 5 5 (B P A P Gy EYR Y S S [ HE
[l o Y EYRSLY S (A U 2R S
BISARE] > 7 3 2 R R IR Pk B AT R | Y it

38 1988 = [FIjEl 59455 {% [ Berne Convention Implementation Act ) ./ ﬁ'%%i’;‘fdf L/

Sec. 2. Declarations.

The Congress makes the following declarations:

(1) The Convention for the Protection of Literary and Artistic Works, signed at Berne, Switzerland, on
September 9, 1886, and all acts, protocols, and revisions thereto (hereafter in this Act referred to as the
“Berne Convention” are not self-executing under the Constitution and laws of the United States.

(2) The obligations of the United States under the Berne Convention may be performed only pursuant
to appropriate domestic law....

Sec. 3. Construction of the Berne Convention.

(a) Relationship With Domestic Law. The provisions of the Berne Convention ...

(2) shall not be enforceable in any action brought pursuant to the provisions of the Berne Convention
itself.

(b) Certain Rights Not Affected. The provisions of the Berne Convention, the adherence of the United
States thereto, and satisfaction of United States obligations thereunder, do not expand or reduce any
right of an author of a work, whether claimed under Federal, State, or the common law

(1) to claim authorship of the work..

39 S [BE (B §104(c) k= Ti/ Y™ : No right or interest in a work eligible for protection under
this title may be claimed by virtue of, or in reliance upon, the provisions of the Berne Convention, or
the adherence of the United States thereto. Any rights in a work eligible for protection under this title
that derive from this title, other Federal or State statutes, or the common law, shall not be expanded or
reduced by virtue of, or in reliance upon, the provisions of the Berne Convention, or the adherence of
the United States thereto.
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¢ Itar-Tass Russian News Agency [[1> ¥ Jon O. Newman j f <5
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FBSAPS SRR - PEREY Nimmer [V fLie »
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P e P S S M. Stewart *4 ¥ R B S EVRUI 2
§1 o PRy (ol 55 I 0 (B R SEVRUE) - Stewart 243
3 2 5 SRR AR LRy e IR A TR - s
A lﬁ%jﬂ%%ﬁjy W o 7% Itar-Tass Russian News Agency
F1 - YR William Patry F-ER285 2590 B F R - 1
L RS U (A 7 5 e gy P D (R fl i
(B! E'l %I‘EJF@*%W PR P gt S A B A e

43

o

40 Supra note 12. See also, supra note 13.

1 See id.

42 See S. M. Stewart, International Copyright and Neighboring Right, §3.17 (2d ed. 1989).(“The
principle of national treatment also means that both the question of whether the right exists and the
question of the scope of the right are to be answered in accordance with the law of the country where
the protection is claimed.”)

43 See supra note 13. William Patry 753247l 2 rﬂjlﬂ_'ﬁi P Rk e VTR R LR
%fﬁ&‘&’ﬁ%ﬁE'Jfﬁ[ﬁm;‘/ﬁﬁj > 9 b URL ol gt R ISR 9t B IS A B o f IR A
B S 9 [as«' S ol RSB T (O o S 9 B L
ABENE > BESIN ESRREURE © See also,  Murray v. British Broadeasting Corp., 906 F. Supp. 858
(S.D.N.Y. 1995), aff'd, 81 F.3d 2 7 (1996).
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