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I FiEfgz 8- 0- B MLAERRP  BHEE - REEMLHFFE
EELFT - LAERPRE - 2R L TPictorial, graphic, and sculptural
works include two-dimensional and three-dimensional works of fine,
graphic, and applied art, photographs, prints and art reproductions, maps,
globes, charts, diagrams, models, and technical drawings, including
architectural plans. Such works shall include works of artistic
craftsmanship insofar as their form but not their mechanical or
utilitarian aspects are concerned; the design of a useful article, as
defined in this section, shall be considered a pictorial, graphic, or
sculptural work only 1f, and only to the extent that, such design
incorporates pictorial, graphic, or sculptural features that can be
identified separately from, and are capable of existing independently of,
the utilitarian aspects of the article | 60+ T H S RH T F T
cREMNKE - BT £ (appliedart) ~ #EF ~ B )5~ 2 Bl ~ B R R
A B ERA B A A EL - RS2 R BFen¥ ive £ 1 £ 5 (works
of artistic craftsmanship) & z apt#gF iTp > 2 H FE T2 2004 qm 7
2 H ey HITAG r BEL, T H g AR G0 RGN s L E
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Feoug il g oo

moArg) T % 24 & ) (useful article) » & €& % T A" useful article’
1s an article having an intrinsic utilitarian function that is not merely
to portray the appearance of the article or to convey information. An
article that isnormally a part of a useful article is considered a ’ useful
article. \Olwa» peye i miar 2 a3 EWLRIP F2 AW
FEM - BPRUFTIAF I E- P RERADTEL TR ESFE

2. FirEEz % - 0= Eor- FiviEHLAE % a®m %7 & " pictorial,
graphic, and sculptural works , P77 ¢ 255 ~%H 2 WHEFPF T

3. WAz 4

a. FR¥F P2 ok T #j5¥F v (applied art) P2 it I R{TE
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b PrEflfe i k2 ¥ v 5 T E ~wd e ¥ v, (Pictorial,

graphic, and sculgtural works) @ B~it - 4 B4 EPLAEAH T ENFOF

| (works of art) 93 =t p et jh mm T A R * £ EF (81 £

60 17 U.S.C.101 (1976) (definition of "pictorial, graphic, and
scul6pltural works").
fr % :x (definition of "useful article")
62 § R. Report, No. 94-1476, 94 Cong.,2d Sess. 54,1976,
63 17 u.s.C. 102 Ca) (5) (1976)
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s bl p g ama —;‘—*{""%%‘To
c. ¥ivfgE- 0- E% - op 7 £ 41 £ 5 (works of artistic
craftsmanship) 7+ ¢ 3 ’é_F\ e ke ] R YAl S 2 2 v Ar g BT
AR 2RI AE- AR TR EN, B TR FIER T A

‘;F‘@/fv BRARRIEL B ,—&]/ZL’F‘Z:\JT‘L?— ﬂiﬁﬁz PHET L
VTR E G AR F R LA RIT- Y S fARh F IR
’zvp,a,v M=z f—‘ﬁp R R R AL S S | 4,;; ;‘gﬁ‘-;}%%l ¥ § A eh
B E o ema | 09 w4 *u\s‘f—gmg\m# X 4o RPEL 2t R
SRR E o » LEREF LA AR A Y £ ey rsra 00
d. * #ir BEERELERE T afhmitd D22 5= 0P 2 ik
|

q**”'r'r'mi ]\"/Q)'L_’ i’ r}f%‘\z/lm’twu; Kilh_‘%%‘\'%ﬁ-i %‘/F
R e 2 F O R A B0 G B 1—"””"”'] % °
e TE S R R A A b A AR £ ‘T} A r/,q
SR o B R 4 2 Q&Y BAIF AT FIEARNKRN > AF I
ji%%iﬁmwwa*&ﬁ~ﬁ%mmmﬁi—mﬁ’@@“%Wf”m
T NPT A HETIFEA SR R FNF TR X FIT
2R BT A2V A X EEZEFF PN @ Bt Fd o B
4 A A 18 2R o
e. ¥* 4+ & (useful article) & - 0- iF22* % THF 7
it ; (an intrinsic utilitarian function) Bt -4 7 = & *“/F%Efe E
maplz Teii— p 475 | (sole intrinsic utilitarian function) * &
ofk Trr— (sole) *F - HERFFE2z & T3 PHh R, 2 #uu}%*
PRI G R 2 PR RIL RO A R Y P Sa n% i
SRR IRIE G F R R B R 5 A CURE Y R S R
S B R RER P
(-)- srgEe a8 gap (Grug - pip) . A%
e * iﬁw T MAT L EF - B ERF T2 T -
o R EFTREY - O Famrd RFFRE2L - LB 2 7T R
+ ; (Originality) > B ¥ # (Fixation) » @ R A|HEX ¥ ims 5 k4ot (
Originality) fe£l & 1 (Creativity) Bhettr & REFIFAE G2 AT (
independent creation) > m £ & 72 & £Fiv3 > £ £]1F4 (modicum of

L=
\ttt%‘%‘v‘é%
R

+

Wﬂ
-
e

‘<

64 H.R. REP. NO. 1476, 94th Cong., 2d Sess. 54 (1976), reprinted in
1976, U.S. CODE CONG. & AD. NEWS 5659-5801,at 55. ## 2 # 7 T & 4 »p
FE T A N E - =X o

65 Brown, Design Protection:An Overview,34 UCLA L. Rev.
1341, 1403f.,1987; Milch, Protection for Utilitarian Works of Art: The
Design Patent / Copyright Conundrum, 10 Coium-VLA J. Law & Arts, 232f.
234 61986

6 Robert C. Denicola > Applied Art and Industrial Design: A Suggested Approach to
Copyright in Useful Articles 67 Minn. L. Rev. 707> April, 1983 ; H.R. Report, No. 94-1476,
94" %Q]ng 2d Sess. 54, 1976.

Stephen Langs, THE DEFINITIONAL SCOPE OF AN INTRINSIC UTILITARIAN
FUNCTION UNDER THE 1976 COPYRIGHT ACT:ONE MAN® S USE IS ANOTHER MAN" S
ART, 20 W. New Eng. L. Rev. 143,1998;Richard G. Frenkel, INTELLECTUAL
PROPERTY IN THE BALANCE:PROPOSALS FOR IMPROVING INDUSTRIAL DESIGN
PROR%FTION IN THE POST-TRIPS ERA, 32 Loy. L.A. Rev.531, January 1999

Nimmer on Copyright 82.08 [BY[2) (1994 rev. ); W & » ¥ iF ;2
WO cEREPREZEERMN -4 4 ANEANY H DK F - -5 1 - O %
S FUOOWEFE (- )0 BRc -~ A M4 EL T H AR T2 1

460



A

creativity) % &> @ 2 JF £ 3 #74 & (novelty) > q-\\_—a: & 3;?’%%’75
i (Substantially similar) # 2 = 2>4pkF » TR L HEP K p dxf—*ﬁ)&’bi i
AR o TEER AP RBT 0 PR FITHEE RE o
I RAIMAEREPEA A FRFIE P AEFRTE E P RS

FEDEIAR 2 2B F T TR RE2EITSH M (novelty) @ B E S £ 4]
T4 (modicum of creativity ) sc3xB-B i A& » M A F g (T2 H)%r+ £ 4
TR FHNY BB ENE B AR B dog PG R EETRR
Z R RS RAPEEL A BB TR 2 FETAES G ot s > Manet 2. g% =
4 Bleistein V. Donaldson Lithographing Co. Y- %*m3t#H AR & @ ¥ 3
& F v > Holmes i Fors Tixm A A v 205 5 ’f“ﬁ H 4w @ﬂf‘-":{:’l
A2 R .- X AP A ’”?I, EREN RN W L A SR
o FUHLAZBRELAAERKF A X “”%H”U? ~ Justice Holmes i# F % Mazer v.
Stein - %#7% (T HE BFAHE2Z B X ?K% fo s sxdpiez P4 A nb.«zﬂ fror 45
] 0,y H 34 o Nimmer 32 3Ri (T4oF F A pa ¥4 2.4 % #éi;a
2P AL A e R TG G AL RAINEAER '1—‘? POE TR o

PERAIAER CRBEFRERERETEF RCIRZAILNE (mlmmal
requirement of creativity) TP RFAANTEF S LF B E
?3\"%3%9\Hﬁ§¥?mi1 FEREARLLE A2 EV FiFRE

o

|

(CHFuiRER S S RBHFFE (Separability Test)
RB* EHFTH - LS ERETES 22 LRY ;,ﬁ*ﬂf 7 E -
iy b F g TR MR e L AT 2T T "’* too @ APy F i
Rz P omd FARG FITE? BEF ¥ B2 v ¥ HIFREG F &2
?%&’i@ir@ﬁﬁjﬁﬁT’ilﬁﬁéﬁﬁgm’m@ﬁﬁﬁWL
M S et o RN RB L AR AGF I EL AP 0 7 A
ﬁ'f"'“rg FEEP AR FIFRZ RS AR A0 FESSARGF IF*E&%‘%
EX TR PP EF GG THES R0 LR A YA b
%%‘f‘ﬁ %2 > T Z i AR (SeparabllltyTest) ERr bR
5%31,F?Q*NM{JZﬁi€%4ﬁ§xpx§xpg¢ﬂpﬁ_‘—4;$; (@ﬁuw)
EVEFIERE Rt 22 R N B T A PERREE RN FELT

EHPNE, HA L EEL TR PR

.

i

i

<
el

+
TPF\‘

a. # @+ ¥ & (physical separability):

e T g ’Fﬁgﬁ’l‘ﬂ'—gj mf«%@')’)‘/dﬂﬂ'“ QEJK@ 3}? /L"f”i/ﬁ‘—%'ﬁ-yﬂﬁ"%ﬂé
Mazer % 2 ® 5 > i 73 9%&%&%%‘-‘%!’"‘#@ M4 1@ + ¥ & | (physical
separability)’ FIIE R FNRS FIER_ERFEER 2 Ry TR

*#7’?‘”*’5”*#7""'197‘ %?’}P\/\Mﬁ%y e THpm by o | 2 REE 2
ﬁ@v&# PRES R b R FOOR S oRTE IR 0 Sl E 2 Sk

69 188 U.S. 239,250 (1903)

0 See Mazer v. Stein, 347 U.S. 201 (1954). at 214. Justice Holmes
"Individual perception of the beautiful is too varied a power to permit
a naﬂrow or rigid concept of art."

t”’?ﬁi‘ﬁ‘f’%d’#’%l?%ﬁ/zlﬁ? (=) pwm -4~ 4 F4 0 H
B
73 Nimmer on Copyright 82.08 [BY[2) (1994 rev.)
T
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Esquire, Inc. v. Ringerm?& C LR R E R RERYL SR KRG
HEBRCE S FRBVL2RBEPENFERAIL A F TR H 2L 0
RAERPRELF Y BS & MR S S BERPRE AT o BT
WAFTRAEGHE DN PPASSA L ERASAE 7 20 R HHE >IR3 3F
BEMGEFFIAYRDEEFNLF BT EFT A EL 2NEA o FH A
5o 2 ARV R T A RIS Ak B F I“i«f?" e I g
FImAzi88d ArFEmEr AREITA 93 KR 0 hd
B RAE 2 - R Ta FAEE Pl B AR 7 oot ERIEE A
W2 T H FITHE o

s & Esquire %ﬁkﬁi—ﬁ'—%é Feal * K4pkg Hbq * ;{Yi’%?' g2 2R A e
5 p R AR Ty 0 wrme Tl e gl
Kieselstein-Cord v. Accessories by Pearl, Inc. 9%1&*" PE N 3
Esquire % 4% %5 M A F ¥ b0z $ %K o

Esquire %14 M$ 1 ¥ 4 | 2 A B HIEELEERP T £ #L.;a:SO ,
Denicola #cigin s 8l i T 2 wgr— 4 F4 EF i Adatnit > R4 R - 4
= A E AR 2 L e IR o Ei“f HE PG THF Y R FRE 2
ARk FRRA TR T AR EE N E o F R P R
BEFEEGAR PRI VEF TR LT A FAIEI2ZHEF 0

w I

T

oo
o

WEAP IR E T O Sk o e PRIV SR AL AP FED B2 TR 2
i RN BURIEF TTRRRF LS AL T A 0L

W e E g Nimmer gk 2 R T o2 18 Hxipies THhm
rE e W P8 Mazer 2 2 0] B35 Mazer 27 gt &7 gm iz B2
FEF L2 e m His 2 d - TR Esquire k2. RfE o of 2 F
P et ]2 R SN 8 SRR B LN AL L N

: P ERIE A RKRREE BRI THE T L 0 ET

4 194 USPQ 30 (D.D.C. 1976) ,rev’ d 199 USPQ 1 (D.C Cir 1978)
,cenﬁ;denied 440 U.S. 908 (1979)
feomo2x > 199 USPQ 9 -
™ Norris Indus., Inc. v. Int'1 Tel. & Tel. Corp., 212 U.S.P.Q. (BNA)
754 %#.D. Fla. 1981), affd, 696 F.2d 918 (11th Cir. 1983)
Durham Indus., Inc. v. Tomy Corp., 630 F.2d 905 (2d Cir. 1980).
™ Gay Toys, Inc. v. Buddy L Corp., 522 F.Supp. 622 (E.D. Mich. 1981)
™ 489 F.Supp. 732, 736 (S.D.N.Y. 1980)
80w K+ w4 Denicola %4+ NIMMER % 4% *F » & % Patry, S. 40f;Brown,
Desi§P Erotection:An Overview, 34UCLA L. REV. 1341ff. 1353 (1987)
% Robert C. Denicola:> # # =
82 4 R. REP. NO. 1476, 94" Cong.,2d Sess. at 55 (1976)
83 s NIMMER # 4% §2.08 [BY[3]" - - even the dancing figures in
Mazer could not pass muster under a test of strict physical separability
from the utilitarian aspects of the article since the statuettes, by
virtue of their use as lamp bases, are autilitarian feature of the object.

1 .

84 # e %] &40 GOLDMAN-MORGAN, INC. V. DAN BRECHNER & CO., 411 F. SUPP.
382 (S.D.N.Y. 1976); Royalty Designs, Inc. v. Thrifticheck Serv. Corp.,
204 g%Supp. 702 (S.D.N.Y. 1962). .

R. Dakin & Co. v. A & L Novelty Co., 444 F.Supp. 1080 (E.D.N.Y.
197%% (stuffed toy animals used as pillows and pajama bags)
S-K Potteries & Mold Co. v. Sipes, 192 U.S.P.Q. (BNA) 537 (N.D.
Ind.8%976) (no judicial determination of copyright validity)
Ted Arnold Ltd. v. Silvercraft Co., 489 F.Supp. 732, 736 (S.D.N.Y.
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Tyr Vv o 23288 % 77 L %HE - a Kieselstein-Cord z } 7% Ix

B ¥ Ptk Esquire %2 L3> REFVAWRI e d THE ¥ o o GRS
TPeA v RS 2RV AP T L AR AR ARV TS A o fie
R R2AF 2 A s DA B SN LA BB A LR PR ST
VA R A A LN b2 23 AT R R

Fl o s et BNV AR A R TR e ) R
V- B IR TAE T A HRE

b. #£4 + ¥ ~ (conceptual separability):

APT IR EERSPRFEE? I FERHBEE s THR PV L
SRR A T L RS HVRAAPH AR FRAEH Y 2 - fRE
RV AL G IR <R L2 28 % %@ #x3 FEREE -THE v o | £E
P ELRE R BT AR e HAL B E G SRR o WA T )
v A\g%%iﬁﬁh ¥ 748 > H if &|4e Parfums Givenchy, Inc. v. C& C Beauty Sales,
Inc.°°- Hi i T 2#F* B2 4 RE 3 F IV LT L £ 5P %2 4-kigi®
%?%ﬁﬁJﬁﬁﬁi?ﬁJ%ﬁ’ﬁﬁiT’*?%ﬁﬁ%’ﬁﬂ%ﬁﬁiﬂ
%@i%#?’iﬁﬁ@’F%Eﬁﬁ%*%é%MW?”ﬁ%%i%ﬂr@—
j(sole) *3F (L% ~- ~(Z) bmiFZafFd ) at "9 5, 214
mMELR EFI MR TMA T A EE2 RS B ﬁ*w TEF TR R
LA AR

BlacBE it B € 2 JRAFE T R G F T FARTFIE TA T o RF
A2 FA g IR 2 F B2 24> fNational Theme Productions, Inc.
v. Jerry B. Beck, Inc.®’- % > &4 Theme PRA&F 2> & 2 3 H 91 @:g 2w f& 14 -]
AN I Y T FE R o S N FTE N S RN
ARG PR EZIRFEFF Y H R IR o AFERETEL T PP 5
» Mm@ P~ Brandir Int’ 1, Inc. v. Cascade Pacific Lumber *T#B~F£4 ¥ &
AR (ARHEE) ARIEFERRF Y #Hi A YT A 25883 &
FEHFERIB AR 2 IRA S n i F g Tiawmdipg d (B ), (
unfettered artistic license) 7V & &% A 218 » j# 2 & Whimsicality, Inc.
v. Rubie’ s Costume Co. 91- ENLA AR A IS S A N IR B
dothm B ORFICH o T WInG TJREE 2B E P AAEREZ R Y #a A 3
7o —— T3 Theme % 2 JRAF T K 5 £ @~ % 5 7% Whimsicality %
FRu? - AR % 4 W E - 4 T - £ & Pagliero v. Wallace China
Co. 7Ok iz B iRz + 2 & it R B (aesthetic functionality) % 3 < &
EVAEFEZLRARL T ISR FL TP AEHAT LA L L@
CHEEREIRIATH N -  TEEANRR PR 'ij‘t?- ¢ 3

g

FARZRALTPN > FTRANERF Y P B R &R S - o HEZF
B EE P F R A MR REE L o MAB RS T ABE £ O

19808)8.
832 F. Supp. 1378, 1392 (C.D. Cal. 1993)
89 696 F. Supp. 1348 (S.D. Cal. 1988)
9 dopg e s %% o oat 1349-1351;1352;1353-1354.
9 721 F. Supp. 1566, 1576 (E.D.N.Y. 1988), aff’d in part, vacated
in pg]zrt on other grounds, 891 F.2d 452 (2d Cir. 1989)
Whimsicality, 721 F. Supp. at 1574.,1575,1576.
93 198 F.2d 339 (9th Cir. 1952)
94 Peter K. Schalestock, Forms of Redress for Design Piracy: How
Victims Can Use Existing Copyright Law, 21 Seattle Univ. L. R. 113, Summer,
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T BT PRARF AR R0 B eI S B 5k p R0
Bkp G R R AT HY PR S B AR §
FOORRR F o - SR (& P Ao fr LR PRI je i & 5
eqE i, 9T kSR - R

FAL1ERPART FAPMEZELES

-~ 3 ERP ML

FRIERPRE TIERV Y G- AR CRARE RSP RN
LR ERIG FURBASE R f R B2 R U et
Fesaqiz,
S BIRPEEFEANS L LR £ L

T EEP pEAS T i, 8 TELER | 2 A 64 L
FYoRBEREBeE T2 TR DR F o - BRF L ERFTUEE
B flze g eWa 20 v B RS FERE R 2 H LA S
IFXFEFRAEREE P D PEF TR EF AW F T2 R LFRT &
SHRIFERF?FET FEFFL R A donif o B A F IR LAY B
& (useful article) » sB > 1 ¥£ % FivH2 8.7 2 doie & R > ,T.*‘w&r}\?v
TR PP RAFIEREE ) 23% wEFES Y NP EWRERA R .
-4 EFERPEAN

BRELNRE AEERE- 41 0%d c BERFOR T M2

FEp A 2 (Agreement on Trade —Related Aspects of Intellectual
Property Right » Including Trade in Counterfeit Goods ° #§ #= TRIPs) 2 ¥
2o GEREHB A4 e Er P LT PN RLBIENELEREFZ FFXK
= e R § % mats 2 (Agreement Establishing the World Trade
Organization > HA WIO 2 ) » Az T2 R {5 e Boi- { v = &4
*x THMET S 82 (General Agreement on Tariffs and Trade > f -
GATT ) » @ % 38 k38 ¢ 45 TRIPs R “ﬁ%% Z N E A WI0 #2229 » 3 &3
TRIPs tazk st a2 478100, & TRIPs 7 4 Bcd 4 LR %L 2 R B

199@
D See Notice of Inquiry, 56 Fed. Reg. 20241 (May 2, 1991)

96 . Comments on file at the U.S. Copyright Office, docket no. RM 90-7.

9 See Policy Decision, Registrability of Costume Designs, 56 Fed.
Reg. 56530-02 (Nov. 5, 1991) # m ~ % T it would examine fanciful costumes
for separable copyrightable elements, but garments (including period and
hisﬂﬁ{ical dress and uniforms) would be per se unregistrable |

The Industrial Designers Society of America defines industrial
design as "the professional service of creating and developing concepts
and specifications that optimize the function, value, and appearance of
products and systems for the mutual benefit of the user and the
manufacturer." 3l p ** Richard G. Frenkel » INTELLECTUAL PROPERTY IN THE
BALANCE: PROPOSALS FOR IMPROVING INDUSTRIAL DESIGN PROTECTION IN THE
POST-TRIPS ERA - 32 Loy. L.A. L. Rev. 531 January, 1999
35 U.S.C. 8171 (1976)

100 See Agreement on Trade-Related Aspects of Intellectual Property

Rights, Apr. 15, 1994, Annex 1C, Legal Instruments - Results of the Uruguay
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BRZ - ARLEEERT A FHMAREN 32 F TRIPs w4/~ p 4
AP EMAZ -7 FWEHBE TRIPs 23k > W R A- 4 4 E4 " =
S eI MAR AR B0 p A R AEMAR C L EEL
;g;[{»;l(]l

TP AMET- {47 .&ﬁLgnﬁg?Wﬁﬁ %WI%@ﬁgk-’Kw @
SR SRS R S E Sl R S A
k;kﬂnmr?H%&&ﬂﬁ’rﬁrﬂwwam%£$wa4*# %W%éﬂ
E;”f V/QF S '/‘F"‘PE ] p S I?F&‘g °\—,"t/!4’\llb*\‘ 11’“"’]1—%“:,\31__% ]_35],2: f B >t

r‘y{—‘:‘J--g;‘f/z‘th’ Fgltfg,zJ;:ﬁr ?ﬁfﬁg]&,?’{i\’}rigmj&i_‘f
P37~ 2 a7 * 5 (useful article) B g.@;w A R
LB TFICRE B BIAT AR FiCES IR

R —FE Hﬁm%w% 2RI 7
REFERTEMAZE oW R RIS ¢ B4 FEl £XIE 2 F HHh
MEFETHRIED AR 1 ERF 2 @ B3N x4 SR
AR EET AP RE A2 X FE S REIHFOINE REFRT
imlié%fW7fWﬁ e w-44 0FEES L ré%fﬁfﬁﬁ
%2 % | (The Architectural Works Copyright Protection Act of 1990)
é%fmli%%ﬂﬁwﬁﬁ QP,mééﬂgmméiﬁ¥oﬁﬂQiﬁl
FRVLFEBFEAF T A FRF A2 2ol (FEF M) ik
ﬁﬁéﬂfoWﬁm%éfﬁi*ﬂ*&”’Wﬁé—xxﬁ@%ﬁ%¥wb
PR TABKRGE R R SART AR EMAZ S e AR -1 £
210

C e

Rouw% vol. 31 (1994), arts. 25-26, 33 I.L.M. 1197, 1207 (1994)

% The report was submitted on September 27, 1994. See Letter from
President William J. Clinton to the Congress of the United States (Sept.
27, 1994), in Message from the President of the United States Transmitting
the Uruguay Round Table Agreements, Texts of Agreements Implementing Bill,
Statement of Administrative Action and Required Supporting Statements 1-2
(1994) [hereinafter Message Transmitting Uruguay Round Table Agreements]

The Uruguay Round Agreements Act: Statement of Administrative Action,
reprinted in Message Transmitting Uruguay Round Table Agreements, supra
note 50, at 656 ~ 985 -~ 11h4[hereinafter Statement of Administrative
Acti%%]

Registrability of Pictorial, Graphic, or Sculptural Works Where
a Design Patent Has Been Issued, 60 Fed. Reg. 15, 605 15,606 (1995)
(codified at 37 C.F.R. 202.10Ca) (1995)). - 2 fip & A & 2@ 4~ T The
Copyright Office regulations ... have been criticized. In his treatise
on copyright, Nimmer observes: "without offering the rationale of
publication ... , Copyright Office Regulations ... simply provided that
once a patent has been issued, copyright registration would be denied to
a work of art.... There appears to be no statutory or other justification
for this position. It would seem on principle that if a work otherwise
meets the requirements of copyrightability, it should not be denied such
simply because the claimant happens to be entitled to supplementary
protection under other legislation." (citing David Nimmer & Melville B.
Nimmer, Nimmer on Copyright 2.19 (1994)) (punctuation altered by Federal
Register). |

103 pup. L. No. 101-650, 104 Stat. 5133 (codifiedat 17 U.S.C. 101-102,
120 (1994))
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2. AFHERET FRF 22

HATH SR P2 B P82 % - 15— 30~ R T fje
B 2 %#*1%&“*iﬁﬁH‘% Redhok kTR 5 BB RK
2 Rl e flE A (FE b i i AT do g o

)

B MW T FiER P2l AAq0

Fpﬁgr%é - EF I Bk AR L TRAME ) g2 .
li'— I#‘;‘g‘i m‘g I‘E"}E/z‘ ?‘J'%/\ L F\: %\mw%ﬂ\ ﬂ_,ﬁ* | ﬁp.&r—f .
FrEoc gLy

i@%?@%* 5 4 9
%$‘%ﬁﬁ€’piw%wﬁﬁwjmaéhmp@MFfW#ﬂw&%
AL BRI RT T F IR ol -

R ETA D g0

c\ia,-‘ffbé@}\—guﬁg

ﬁ%’iiﬁ:ﬁ—épmu P EITAZ B3I B A2 T g Fiv gt
PFafRELLeds s @afW#ﬂﬁgyfwﬁ.%% ER R EoR R
FaE Teiv pro B TRAME PFo Rlg Ema bF (T (derivativeworks

) AT R G OF T );7,_E«f'%f—?;;;;rﬁ@ljﬁ’ii’ﬁ}ﬁléﬂ'ﬁt’i@-%
R FER M ERELREEY AR RAMNE? A ET RFF & T
ARFE )R FORRLFIIR? BRI o X ER T FiFe 5 0 kiry
(publicdomain)» = #4 Wir A g2 & TR * T o F it ~F g 7 R

FEEEE > v TG FIT@ 2P ) PR A TRAIM > k2

104 ¢ LOEWY, INDUSTRIAL DESIGN 10 (1979).
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RMFEFERZS- 020F a HYP @ FEREE2L - LEE > T T RANM ) (
Or1g1nal1ty) e (leatlon) AR AR ¥ s 5 R4t (Originality
)Rl & Creat1v1ty) c Rdelt o & R FIT AR L b A7 (independent
creation) AR M2 & RFivs € 4174 (modicum of creativity)
(some modest amount of intellectual labor) & &_ K H Lk p Ao
%4 (imagination) #2R& & ??;iimg’ ? R A M- & - (unique) = & 5 A7
# (novelty) 109 29 0 mappopid e 3905 T3 E M (
rec1procal relat1onsh1p)’ R (TR F TR E R AR EJ%PJ
V";E B B FIEE G R AW (Substant1a11y similar) #
Bk f'JQEb WOk B )%JIF—*‘Z&? BliEdr o > T 2L R PR HCTF BJI“3
= —%‘ 'F*E/Z‘ iy FE
IRRAMEARRP EAAFARARAE PP AF R g L WP RS s g
FEAR e B F T TR RIS M (no Velty) TR E A TS
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Fo Rz R ARG A XA g5 * Justice Holmes 72 F % Mazer v.
Steln - &z TR R HE2ZRE XTI o AT PEL F oA S R E e
U200 b b Nimmer %320 d (ThoF e A by 4 2 A % 0 & 45 A5

105 % Baltimore Orioles, Inc. v. Major League Baseball Players Ass’n,

805 F.2d 663, 668 n.6 (7Tth Cir. 1986)- % - i j* fx Eschbach iz ¢ 45 41 8
% independent creation fv intellectual labor =& # & & iz #1 & B {8 ¥ i¥
2 FEEE . RLREEMAN R a“*?‘f # 4p Originality » %éﬁ:};]
Creat016V1ty AP REEMART TR A -

# 31 p Stephen Langs; , DERIVING ORIGINALITY IN DERIVATIVE WORKS:
CONSIDERING THE QUANTUM OF ORIGINALITY NEEDED TO ATTAIN COPYRIGHT
PROTECTION IN A DERIVATIVE WORK, 40 Santa Clara L. Rev. 325,2000; > iz =
4 » L. Batlin & Son, Inc. v. Snyder, 536 F.2d 486, 490 (2d Cir. 1976);
Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 102-03 (2d Cir.
1951); E. Mishan & Sons, Inc. v. Marycana, Inc., 662 F. Supp. 1339, 1342-43
(S. Iﬁ&% 1987).

ﬁ%al p Stephen Langs # # ~ » = = - > Baltimore Orioles, 805 F. 2d
at 669 n.7 (citing L. Batlin & Son, 536 F.2d at 486; Gilles-Widmer Co.
v. Milton Bradley Co., 313 F.2d 143, 146 (7th Cir. 1963); Wihtol v. Wells,
231 F.2d 550, 553 (7th Cir. 1956); Alfred Bell & Co. v. Catalda Fine Arts,
191 F.2d 99 102 (2d Cir. 1951); Nimmer, #= # %, 1.08[C][1], 2.01[B],

2.08

1%% Stephen Langs ##h < » F = = = o

109 See H.R. Rep. No. 94-1476, at 51 (1976), reprinted in 1976
U.S.C.C.A.N. 5659, 5664

110 Stephen Langs # #4~ » F = = = % :x ~ L T See Brian Dahl, Comment,
Originality and Creativity in Reporter Pagination: A Contradiction in
Terms, 74 lowa L. Rev. 713, 718 (1989) (citing Universal Athletic Sales
Co. v. Salkeld, 511 F.2d 904, 908 (3rd Cir. 1975) (citing Nimmer, 2.01[B],
at 2- H5))

188 U.S. 239,250 (1903)

112 See Mazer v. Stein, 347 U.S. 201 (1954). at 214. Justice Holmes

"Individual perception of the beautiful is too varied a power to permit
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¥

more than merely trivial ) " 3 % W e b 42 2 | (distinguishable
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R g Vj‘ﬂ‘i’ual FEE 2 EPEE Ao BRI H P id HAR R A R 4R S
FIEg > NP RFF I RAIEE 2 A A A e s § F,H;ﬁﬁe,é i oSBT

RERBEA T H FARAE PHERE o

a naIrl%ow or rigid concept of art." ‘
P sl p By FEEEFAL (- ) AR -4 A4 &4
LT ,
Nimmer on Copyright §2.08 [B1[2] (1994 rev.) » Fm ™4k 5

'/é % 78 "possesses at least some minimal degree of creativity.", Mitel, Inc.
ql‘%el Inc., 124 F.3d 1366, 1373 (10th Cir. 1997).
I fe &% X
116 I

AR F RSP EFIFEE- 0 > % 17 U.S.C. 101, defines a
derivative work as:

[A] work based upon one or more preexisting works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture
version, sound recording, art reproduction, abridgment, condensation, or
any other form in which a work may be recast, transformed, or adapted.
A work consisting of editorial revisions, annotations, elaborations, or
other modifications which, as a whole, represent an original work of
auth10r75hip, is a "derivative work."

17 U.S.C. 103(b). The scope of copyright protection of a
derivative work, however, extends only to the material contributed by the
authp of such work, as distinguished from the preexisting material
Stephen Langs % #h~ e #%H » F =2 = = ~ =2 = ~ o
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EE gg Vgl. Schricker/Loewenheim, a.a.O0.,Rd.158.
EE Vgl. Schricker/Loewenheim, a.a.O0.,Rd.160.
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:x 131 pey GRUR 1983, 28, 29, s. Schricker, a.a.0., § 16 Rd. 9.
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Pape 2 FpAF#R TR @G- Fot- A, hiFh o L3 L HTE
4] ¥ (a work of craftsmanship) < /& The Shorter Oxford Dictionary © %t
*t Meraft ) ~Teraftsman j Hfaff > # 4 305 d | A BV AL L 5 Fii75
e R AH T Pz e ABLRL AR RSN A CAPA
Wkt Bl - 2L EATRI R A T R - LHABAR T

136 COPYRIGHT ACT 1968 SECT 10 :Tartistic work means:
(a) a painting, sculpture, drawing, engraving or photograph, whether
the work is of artistic quality or not;
(b) abuilding or a model of a building, whether the building or model
1s of artistic quality or not; or
(c) a work of artistic craftsmanship to which neither of the last
two preceding paragraphs applies;
but does not include a circuit layout within the meaning of the
C1E§¥1t Layouts Act 1989 .
Cuisenaire v. Reed , [1963]VR 719 (Victorian Supreme Court)
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138 1952 Report of the Copyright Committee, Command Publication No
8662

139 Burke & Margot Burke Ltd V. Spicer’ s Dress
De51ﬁ%s [1936]Ch.400;[1936]1 AITI ER 99

FCT v. Murray(1990) 92 ALR 671.

141 COPYRIGHT ACT 1968 SECT 75 : " 75 Copyright protection where
corresponding design registered——

Subject to section 76, where copyright subsists in an artistic work
(whether made before the commencement of this section or otherwise) and
a corresponding design is or has been registered under the Designs Act
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%ﬁ’%},ﬁﬁf‘lf EY iB R A T g B A TR IR B w e E (TR S71 T’F;ﬁ,
o Gibbs # Fini: 0 s & F;“%\ﬁ" EA- %\(questmns of fact) o £ B A3t
B R AT A iR it BT (sufflclent degree of
obJectlvely similarity between two works) v E o Bl 2 B enit B8
% 7 %1% A & (causal connection) e h 7 4 4 %f x"rnﬁ“l B A
W2 2% T o Blag Fini \(Substantlal part) v H X 1‘%—?‘)@3@4

N

1906 on or after that commencement, it is not an infringement of that
copyright to reproduce the work by applying that, or any other,
coiifsponding design to an article. |
COPYRIGHT ACT 1968 SECT 21 :T" 21 Reproduction of works——
(3)For the purposes of this Act, an artistic work shall be deemed
to have been reproduced:

(a) in the case of a work in a two-dimensional form—if a version
of the work is produced in a three-dimensional form; or

(b) in the case of a work in a three-dimensional form—if a version
of the work is produced in a two-dimensional form;

and the version of the work so produced shall be deemed to be a
ligproduction of the work.
COPYRIGHT ACT 1968 SECT 71(now repealed) : " For the purpose of this
Act—

(a)the making of and object of any kind that is in three dimensions
does not infringe the copyright in an artistic work that is in two
dimensions; and

(b)the making of and object of any kind that is in two dimensions
does not infringe the copyright in an artistic work that is in three
dimensions,

1f the object would not appear to persons who are not experts in
relation to objects of that kind to be a reproduction of the artistic

T

SW Hart & Co Pty Ltd v. Edwards Hot Water Systems (1985) 61 ALR
%Eé (High Court)

COPYRIGHT ACT 1968 SECT 14 :T 14 Acts done in relation to substantial
part of work or other subject-matter deemed to be done in relation to
the whole

(1) In this Act, unless the contrary intention appears:

(a) a reference to the doing of an act in relation to a work or other
subject-matter shall be read as including a reference to the doing
of that act in relation to a substantial part of the work or other
subject-matter; and

(b) areference to a reproduction, adaptation or copy of a work shall
be read as including a reference to a reproduction, adaptation or
copy of a substantial part of the work, as the case may be.

(2) This section does not affect the interpretation of any reference
in sections 32, 177, 180, 187 and 198 to the publication, or absence
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