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* The relief that a court may grant in an action for an infringement of a registered trade mark includes: (a) an
injunction, which may be granted subject to any condition that the court thinks fit; and (b) at the option of the
plaintiff but subject to section 127, damages or an account of profits.

5 If: (a) in an action for the infringement of a trade mark registered in respect of particular goods or services, the

court finds that the defendant has infringed the trade mark; and (b) either: (i) the defendant has applied to the court
under subsection 92(3) for an order directing the Registrar to remove the trade mark from the Register in respect of
those goods or services; or (ii) the defendant has applied to the Registrar under subsection 92(1) for the trade mark
to be removed from the Register in respect of those goods or services, and the matter has been referred to a court
under section 94; and (c) the court finds that, because the trade mark has not during a particular period ( critical
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Rt 2012 # 4 0 i3 1 H 1995 # 7 2 (Trade Marks Act 1995) » »+ %
126 EATH 5 2B ERZRETET AR P FERRIHIRE
FE3Ear 2013 # 4 0 BAnw a0

1. &%z AR (the flagrancy of the infringement) ;

2. B HFEEET2ZFE K (the need to deter similar

infringements of registered trade marks) ;

3. &% 42 7% (the conduct of the party that infringed the registered

trade mark that occurred) ; = ¥ 4 %
(1) &% i7 5 t¢ (after the act constituting the infringement) > #

(2) EZTAKEHETPHEE2L L (after that party was informed

that it had allegedly infringed the registered trade mark) ;

4. FlixZ 7527 J1E (any benefit shown to have accrued to that

party because of the infringement) ; *
5. Hw o3 pMEF (all other relevant matters) -

N EERTRY 126 5% 138 - P 2 3248 *'q*ra%ﬂ%%\xi%"‘
o 2 4] £ s (injunction) o 2 ik R4 2 EH 0 FIREAR T BB T (damage) &
#1184 & (an account of profits) » F]}* % 2013 & & ;%35 {715 > A7 % 2 38 2.
an additional amount in an assessment of damages | £ % #- 5 i f2 31 * i%
FEAETEREZ Ry 2 R MHRE T SRR - BT R T
H,oFd o v FE- DT EFRNE L I

Y

period ) been used in good faith by its registered owner in relation to those goods or services, there are grounds
(under subsection 92(4)) for so removing the trade mark from the Register; the court may not grant relief to the

plaintiff by way of damages or an account of profits in respect of any infringement of the trade mark that happened
during the critical period.

® «A court may include an additional amount in an assessment of damages for an infringement of a
registered trade mark, if the court considers it appropriate to do so having regard to..”

-8-


http://www.austlii.edu.au/au/legis/cth/consol_act/tma1995121/s6.html#registered_owner

ETFERET R IR

[ E2 B BEARE BT REFE G A T
i’U£ﬁ%%4$¢%_Lﬁhoyﬁf%%ﬁiﬁiﬁg’%éﬂi
3BBiEH 22z T o fr@fﬂﬁ‘i{”ﬁ%‘liiﬁkﬁr"? Hie (1)

£z Fd b L FERETALEL LM
AP R (22

oo
\‘\'_%:‘
>

i P E &L@ﬁ’@%ﬁ%ﬁ?ﬁawﬂiﬁ’@ﬁﬁi’gi&
ERERARP S FETAMMELLEER EQ)F T AT 5 5 8
FTHLFFERBTIF > 2T RCEREAZE B RALS S TP 5§

RF o EmTHFFSLZAEE 0 0 E RRL L - % 3B EH LR
TR L B BN RS EL A BT PR
B kg e ARl h BT FRARESRT AR
2R AR SR (T TRAEE ) o FEREYSE

% FH o AL AR PR & B BIREY 7 A
”wﬁﬁﬁﬁﬁiii%é—%iﬁiﬁ’%k%%%iﬁﬁﬁﬁﬁ

TR FHREES S BREY  HE RIS B &
EBW%Jnﬁﬁﬁé
Fia BEHIER RAAFIETLPREYS L PRy

TFaio p ATEMAR S FIREIRLITT 20060 5k FEEEF R Ao

-9-



G SRS R iRl

s WAL FHREF B BIRIES > WPt EA s &
peapiige BRI o T g RAp g R R R - B R E
UL A& S

EFEAFR LD RL P RACER AR LT R -
iﬁﬁﬁg’ﬁi?ﬁﬁ% LRgpE AR AL A B B
-

4~
¥~

gy

M
¥
P

WRE A RAF T e o R 20 T W ARG R LR B AR
Ra o AFEMARL BT R PR E G MY L2 TR
e N BEEFE LA AT > d NP RFEN LR F ERE > <
PAEGE G RO REOG PR T EAPTE R RS T
FEFEART DRy L AV TAFIREF ERBSAFEFTA
R P A EM AR T 26T B AR R0

“},}:

Yo AT AFFHREANNEETLAFETE

T
o
_?’_»
I3
(w

-
TS
Bt

=N
B
\_.
Yo
Ay
*m'\]
b
!
4
(ﬂm
L
t_rﬁ
>~
I3
=
7‘.
Pt
T
>~
ok
't
jud
A
P
ke
=
:'Tﬁ

o
=
EL
(w

s ﬁ‘;,l.g. =50, s v}gf—?; Aﬁ%ggiﬁqi ;Lg»rﬁ;"—_,% s ;F'Tf;t#?fﬁﬁ/’%

3-}14?’;}5”}?"‘1?/ I, F 186 2001 & o

-10-



EIREBEIRE IR

IWHE B E N - R FARET R L L RPEE S A
FoMERIEZERBFIANDGIFTLZEN G2 2§ T2 EM G
F-CRZEIZRFARY B AFREE LR ET RF Y <3
FAREZFE 22 BEREENE o KA BarER R E 2 FF

>~
\a>

doiv > - ‘Eft;:.‘.f‘:‘- 'A’}Ef’? é‘ Ao 'Qf’r' = \:F ]l\'r‘;ﬁ %%‘%E
Bt Hip g 4Ep 0 Ra L AP TE 2 L F A A LA H o BEP
SRR LRI T

EER RN E S

IHFFRELFE A RARRAF Pk 5 140F (F ) 2 ¥ 15
BOF R BRP AT ¥ 14BN SR HRdF ¥ 2901

FAFRTTL LR G5 FHREYEAFGIPLEZ - FiFS 6

-11-



FoR PRARIPRELFIRATE S SPMERGAE

2.1 3 RBERE o]

AP TR EREATTRRZ ERN TN EFRBE IR A
2ok F NS R A TR W A AT

- ~ Big O Tire Dealers » Inc. v. The Goodyear Tire & Rubber Company : /z
%25 Big O B 07 1R B B4R 3 B2 o ek K314 > i £.4] 4 Goodyear
UL 165 8302 2 MR FER A M ap M AR 0 BB A

#_ Goodyear 4 Goodyear = ¢HEFR L= TT L HehERY

o

| s

= ~ Playboy Enterprises Inc v. Baccarat Clothing Co Inc : /2 e 24+ 37 4 -

FOEIRION PR A AR B A2 gp R REE R 0 - IR A

R A AR FR2 P AT B2 A%

~ Sands Taylor Wood Company v. Quaker Oats Company : } #7/% Fa3d =
BREFZIRRE % - B2l %:“Zéﬂ L5 PR EE B AR R
$32d &RV FA 2400 F A b EREEE S 0 BT

Ji

SRS PR TR RF A B R R L R AR R

fr 3 e o

2 ~ Lindy Pen Company > Inc. v. Bic Pen Comporation : j* fx3% 5 Lindy’s
R K5 Ao FEP Bics e 2 Lindy’s itk » i1

KA @4y Bic's 607 533 ) § ¥ iR 4 0 Tt 2]k Lindy’s 47 F B
s Rende B B piren o

7 ~ Banjo Buddies Inc v. F Renosky : F z7i%se & fa¥ T = F it A %

MATA SR EE2 16%F S R E R Z R 0 e BBl & F

f TASRATE EEZIE -

T

i
e



= ~ Synergistic International - LLC v. Jody Fine » Korman : } %:&ie j fo

2

B 22 57 xu 2Rl PHILEIp Rt g

ey 82 6 BAUTRE ()R FAAE GRBIRA SH (0 F 3

SHEES QB RHng gt (dREETF G 7
1

IO S SRR I U i

lid

-13-



E¥iEEERAT

2.1.1 Big O Tire v. Goodyear Tire & Rubber Company

BIG O TIRE DEALERS > INC. > a Colorado
Corporation > Plaintiff-Appellee >
V.
The GOODYEAR TIRE & RUBBER
COMPANY > an Ohio Corporation -
Defendant-Appellant.

No. 76-1199.

United States Court of Appeals »
Tenth Circuit.

561 F.2d 1365 - 195 U.S.P.Q. 417 >

2 Fed. R. Evid. Serv. 443

Argued and Submitted Jan. 25 - 1977.
Decided Sept. 2 - 1977.
Rehearing Denied Oct. 11 » 1977.

-14 -



[FH4EE]

Big O Tire Dealers > Inc. (2™ fi# "BigO ) #As & i A F 373 0 4
5t 4 2 The Goodyear Tire & Rubber Co. (12 ™ i # " Goodyear ;) {7 & 2
FEEERETEF 2T RE R R - B E Goodyear (0T 5 iR T T
Big O e # > 2|+ Goodyear =& f & — 43 2 p2 K £ (general
compensatory damages ) # £ 280 F ~ ~ #& ) 145 7 £ (punitive or exemplary
damages) 1,680 @ ~ » ¥ * B w 7 Goodyear ik X fri#F % o Goodyear

FORL| > A2 b o B A% o

A TBig O, #- B L s v 23 140 5245 200
RSR G S R AV R U NRY - - S IPE PP W SR
TE R BT AR BRAE SR A H L BigO s B oA
P BigO ehid i m+ 9 20 § £ ~ o

P&
P

2 la“

b3 A TGoodyear ) (A&FR)RI 28 A aihind AF > 230
1974 # chjE 4 4 37428 52 % 5,000 § £ = » #1572 F1428 1 & 5,000 ¥ %
~ o Goodyear i% i > £ P JE o~ BFH LB Iob 2 8 P S s

BF -
A 1973 £ & » Big O # % #-3 Jﬁm”‘?ﬁr‘;ﬁk({ﬂﬁ "Big Foot 60 ; %
|'Blg Foot 70 ,» & 7 1974 & R o 2 ¢ 8B ¥ Hiff - 12 E 3290 R

REIETF o

% 1974 & & > Goodyear &% & B 74l & - LA K 0 U E 2
MR g Ed P o @ % TBigFoot ) éhF 3 o M nié * rBig Foot, % 3
T > Goodyear ¥ Bt Ay N7 o AP B A TE ”ﬁw%\' £ "*L"_Blg
Foot, 7 M » KA Hh ik 2 {6 > L o f@ LG %

fe £ % 1974 & 8 7 »Goodyear B 418 7 2 % A7 S B
Goodyear j& % Big O =7 ' Big Foot | #;7> » ]t Goodyear i # = Big O B
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® The purpose of general compensatory damages is to make the plaintiff whole. Big O concedes it was unable to
prove with precision the amount necessary to make itself whole. However, the district court concluded "(t)he
damages awarded by the jury would enable Big O to do an equivalent volume of advertising in the states in which
there are Big O dealers to inform their customers, potential customers, and the public as a whole about the true
facts in this dispute or anything else necessary to eliminate the confusion. "408 F.Supp. 1232. Moreover, the
Supreme Court has pointed out that a plaintiff's inability to prove with precision that amount necessary to make
itself whole does not preclude recovery since (t)he most elementary conceptions of justice and public policy
require that the wrongdoer shall bear the risk of the uncertainty which his own wrong has created. Bigelow v. RKO
Radio Pictures, Inc., 327 U.S. 251, 265, 66 S.Ct. 574, 580, 90 L.Ed. 652. There is precedent for the recovery of
corrective advertising expenses incurred by a plaintiff to counteract the public confusion resulting from a
defendant's wrongful conduct. E. g., Petersime & Son v. Robbins, 10 Cir., 81 F.2d 295, cert. denied, 299 U.S. 553,
57 S.Ct. 15, 81 L.Ed. 407; Maytag Co. v. Meadows Mfg. Co., 7 Cir., 45 F.2d 299, cert. denied, 283 U.S. 843, 51
S.Ct. 489, 75 L.Ed. 1452; Truzzolino Food Products Co. v. F. W. Woolworth Co., 108 Mont. 408, 91 P.2d 415;
Den Norske Ameriekalinje Actiesselskabet v. Sun Printing and Pub. Ass'n, 226 N.Y. 1, 122 N.E. 463.
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% Unlike the wronged parties in those cases Big O did not spend any money prior to trial in advertising to
counteract the confusion from the Goodyear advertising. It is clear from the record Big O did not have the
economic resources to conduct an advertising campaign sufficient to counteract Goodyear's $9,690,029 saturation
advertising campaign. We are thus confronted with the question whether the law should apply differently to those
who have the economic power to help themselves concurrently with the wrong than to those who must seek
redress through the courts. Under the facts of this case we are convinced the answer must be no. Goodyear
contends the recovery of advertising expenses should be limited to those actually incurred prior to trial. In this case
the effect of such a rule would be to recognize that Big O has a right to the exclusive use of its trademark but has
no remedy to be put in the position it was in prior to September 16, 1974, before Goodyear effectively usurped Big
O's trademark. The impact of Goodyear's "Bigfoot" campaign was devastating. The infringing mark was seen
repeatedly by millions of consumers. It is clear from the record that Goodyear deeply penetrated the public
consciousness. Thus, Big O is entitled to recover a reasonable amount equivalent to that of a concurrent corrective
advertising campaign.
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2.1.2 Playboy Enterprises v. Baccarat Clothing

PLAYBOY ENTERPRISES > INC.> a
corporation - Plaintiff-Appellant »
V.
BACCARAT CLOTHING CO. » INC.> a
corporation - Meier Caspi and
Tchia Caspi > individuals -

Defendants-Appellees.

No. 82-5010.

United States Court of Appeals »

Ninth Circuit.

692 F.2d 1272

216 U.S.P.Q. 1083

Argued and Submitted Oct. 4 - 1982.
Decided Nov. 22 - 1982,
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2.1.3 Sands Taylor Wood v. Quaker Oats

SANDS > TAYLOR & WOOD COMPANY >
Plaintiff-Appellee >
V.
The QUAKER OATS COMPANY >
Defendant-Appellant.

No. 91-2876.

United States Court of Appeals »

Seventh Circuit.

978 F.2d 947

61 USLW 2204 > 24 U.S.P.Q.2d 1001

Argued Feb. 11 - 1992.
Decided Sept. 2 - 1992.
Dissenting Opinion of Judge Fairchild Corrected Sept. 8 - 1992.
Order on Denial of Rehearing and

Rehearing En Banc Nov. 25 » 1992.
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2.1.4 Lindy Pen Company v. Bic Pen Comporation

LINDY PEN COMPANY - INC.; Blackfeet
Plastics » Inc. >
Plaintiffs-Appellants » Cross-Appellees -
V.
BIC PEN CORPORATION -
Defendant-Appellee > Cross-Appellant.

Nos. 90-55248 - 90-55249.

United States Court of Appeals »

Ninth Circuit.

982 F.2d 1400

25 U.S.P.Q.2d 1570

Argued and Submitted July 8 » 1992.
Decided Jan. 14 » 1993.
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2.1.5 Banjo Buddies v. F Renosky

BANJO BUDDIES » INC.
V.

Joseph F. RENOSKY - Appellant.

No. 03-2038.

No. 03-2107.

United States Court of Appeals» Third Circuit.

399 F.3d 168

Argued March 23 - 2004.

February 22 - 2005.
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2.1.6 Synergistic International v. Jody Fine » Korman

SYNERGISTIC INTERNATIONAL » LLC -
Plaintiff-Appellee >
V.

Jody Fine KORMAN - individually and d/b/a

The Windshield Doctor » d/b/a A Windshield
Doctor » d/b/a Glass Doctor -
Defendant-Appellant > and

Darin Blatner ; Steven Alan Korman >

Defendants.

No. 05-2295.

United States Court of Appeals » Fourth

Circuit.

470 F.3d 162

Argued September 19 - 2006.

Decided November 30 - 2006.
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. National Guild of Removers & Storers % @ & K& 5% [ 3% %

RAGY T ET RELJITELRZFRERRRE T FF
TETEeEd o d BRARBEEEERITRAAFTEREY D
ﬁwﬁiifﬁijurﬁ%ﬁj%@ﬁ?%ﬁ%%%ﬁ%i&
Bl Ry REBRERF S 5 £ E - )¢

B8 A0 P% > 32O T R Bt A 2 2k

Irvine v Talksport Ltd % : ~ %32 B B3 adf TR
PR R R R R R A T e R e R T R AR
O R o

. Tommy Hilfiger Euro v Derek McGarry % : € f 5 % /2 fx &4

Rwm UG Ra FH LRI RIRER ST E B AH
TR L FRP L TH G2 SRS R
‘TIJ‘;EB_:O

. Reed Executive PLC et al v. Reed Business Information Ltd % : 7

A&V > L ERFEEREREY AFEEREE TR LR
h T * & Rpl (user principle)id ] & B+ 3% § i Fechdt oo
FERLEZHHE LA ERFARLEFERET T AL LA
FHCLEE R TR FRA REFRERET SRR
BT - FmFEs AR FFETHNRY FRADFE
BRAA Y v hAny b BGR

fais
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National Guild of Removers & Storers Ltd v. ATR Removals % :
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Hollister Inc and another v Medik Ostomy Supplies Ltd % : j# 2
méa&m@4ﬁﬁﬁﬁ*w.f CeE R T 0 &% it ehid
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2.2.1 National Guild of Removers & Storers v. Christopher Silveria

Before:
HIS HONOUR JUDGE BIRSS QC
Case No: PAT 09079

Between
National Guild of Removers & Storers Limited Claimant
-and-
Christopher Silveria (trading as C S Movers) Defendant
Case No: PAT 09161

and between:
National Guild of Removers & Storers Limited Claimant
-and-
Anthony Cranford (trading as Logistics Removals) Defendant

Case No: PAT 09106

and between:
National Guild of Removers & Storers Limited Claimant
-and-
Alliance Removers & Storers Limited Defendant

Case No: OCL 70016

and between:
National Guild of Removers & Storers Limited Claimant
-and-
Simon O’Garro (trading as Movements Removals) Defendant
Hearing dates: 9/11/10
[2010] EWPCC 015 (12 Nov 2010)
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* % ki £ National Guild of Removers & Storers i d #3& & g ¢ o & 97
£$LF¥Q§’%&%%gﬁi%%ﬁ4ﬁﬁﬁﬁﬂ’w7¥??ﬁﬁ
EUREFEPN L FTRERN s K ERKRE  FREFEA RIS
F e

=4

REFTBRB7EEEARY ALK T HEALE B B2 1 i i

%’uf@gﬁ%wﬁﬁﬁo@waw

R AT A o RA D AT A o R RO RO 0ILT R
Flenfm™ > @ % 1 A2 27 L P RSk B - LA

LELRLNEMER AL R AR Y FHROwER
[%% %)

s14(2) of the Trade Marks Act 1994*

12 “In an action for infringement all such relief by way of damages, injunctions, accounts or otherwise is available
to him as is available in respect of the infringement of any other property right.” (75 ¢ 2 # p Az 7 &
LRI e TR B L AR H R R HE(F ) ERERR Y L)
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Ko R ETHTRETEREL TR X RA > TR D
EREERET A RAMARS BA AL BHATE S L30T

PRRRRTEIRELCE

o

[27231)

PR 2 g n BRIk
g@gﬁﬁégﬁ»m@%d@4“$égﬁ\@¥25ﬁ%%iigﬁ
B L% 2 Pini? BE AL A 200 Ha2 B h Y b E R

A

CBEARERFE R Y 2 AEE

e 2 g REEIS FIIT A AR Y iR # AR
EREET h EEE
RGP T2 LA A B TR ERE

(24 ]

~ %2 F 51it Wilberforce ;2 ¥ % % General Tire & Rubber v. Firestone

3
[1976] RPC 197 2 & | fgdf 2 paif % ¢ » 2 2 2 Tt 5 M 4ER )

N E 4% General Tire 5 & X2 > 23 B RPDEFH* A%
1. mExAF4 gﬁfgﬁ—% =

2. MAFEFEX PO T RFRAD LANTR L P e R

— 4 v 13
foAE AL .

BEwmL  THREEECUFS I RAZHBL LT R

3 “the claimant has the burden of proving its loss and second that the defendants being

wrongdoers, damages should be liberally assessed but that the object is to compensate the
claimant and not punish the defendants. Plainly these principles apply to registered trade
mark infringement and passing oft.”
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BEFETH LA g F o F A A B e e Ak RABRL Y
B - il S R R 4\€’EV,%‘« B E N RSN - N
Mot R T R I F kA R 2B~ 2 fE 41 & (royalty)4F 4 (as
a reasonable royalty for the unlawful use of the claimant’s property even

thorough there has been no sale lost to the claimant) -

EEJIEEY s R EF R R FUFERE L2454 > 4o General Tire

11 % Meters v. Metropolitan (1911) 28 RPC 157 © #83% 5 » igafdp 4 ot | i@
% o # @ (user principle) % 3+ & - T‘fm«r\é AR PRI
pitr hadfEf A A 2 &32(reasonable)Efl £ - &% (T4 % i+ Blayney v
Clogau St. Davids Gold Mines [2002] EWCA Civ 1007 [2003] FSR 19 # - ;*
FHT @@ FRATFE NI RFEREY 2B {IRE a7 0
B R B EMAETEOEE s bl LE R Ivine v
Talksport [2003] EWCA Civ 423 [2003] FSR 35 ® »i2 F £ R - KB f1& & >

4/

v. London Aluminium Co Ltd. (1923) 40 RPC 107 #fig * 2. & * 4 R A] > 7
W LAY PR AT RE TR TRER AR HZ

(assessed by asking what was the fee which the defendant would have had to

% General Tires> Meters-> 12 2 A.G. fur Autogene Aluminium Scheweissung

pay in order to obtain lawfully that which in fact it obtains unlawfully) - ~ % ;2
FRop Aok @ FRAZET R DRE Mg p AR PP R
TRHRBRT R RALEFRHREOLARTIFAZ IR ORE KL
Flt o R R AT WL A

AEBTWRE RSB ER Y AP FRAY ¥ BT AR
FHE LA FR AR TR PRSP R AL R

" “in many trade mark cases the infringer’s use of the infringing mark will lead to sales of

the relevant foods which are lost to claimant. In such a case damages can be calculated by
assessing the profit lost as a result of losing those sales.”

1> <t would be wholly bizarre to find that unlicensed celebrity endorsement of the kind arising in that
case was indeed an act of passing off bu to then find that no damages were available for it, when an
endorsement fee was precisely how the claimant operated his business in this respect. Moreover to
say that the lost fee for the endorsement depended on whether the action was about a lost sale (i.e. a
lost endorsement which the claimant would have accepted (for a fee))...”
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BEARZ % 5 B4k 2 > & Blayney (t/a Aardvark Jewelry( c. Clogau St.
David’s Gold Mines Ltd. [2002] EWCA Civ 1007 (17 July 2002) ¥ Irvine
and Others v. Talksport Ltd. [2003] EWCA Civ 423 (1 April 2003) *# - 4p I
RAlg s H e EMA AR RE - FFRe 0 R FREALERL
@?ﬁ%a%%aaﬁiﬁﬁﬁﬁﬁd PFo B A BIEL %A

7 ;
SHFHRLFRMARSFEL BT GBRT O FRRRFEIP
pail

12

P

ﬂ%4ﬁ%¥%’ﬂﬁifm%% TR S TRV
m%%’f']_%(;ﬁ‘ lé)og%*“,é T 5 3 7 iz e ‘Jl”ﬁ FPEd 2 B4 ﬂ]r“"l:b; i
* K ) #(ona“user’basis)@ 3t R eI R o g R iEf R B L4
E%é}_%?ﬁj""} i'ﬁ‘@.’:’i F oo TR AR o
mARLc d - R A RARTE N ABF TR RS 2
TReBaz AP AR EFEY -
(4]

ﬁ%ﬁ%%ﬁ%%%%%%ﬁ?ﬁé%%\Jroﬁi
BHEAEET EAL L B RN S DA B WA R LT S A
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2.2.2 Irvine v Talksport Ltd

Before:
LORD JUSTICE SCHIEMANN
LORD JUSTICE BROOKE
and
LORD JUSTICE JONATHAN PARKER
Between
Irvine & Ors

Claimants > Appellants

-and-
TalkSport Ltd

Defendant » Respondent

Case No. A3 2002 0836 and 1066

Hearing Dates: 12 and 13 March 2003

[2003] EWCA Civ 423 ; [2003] 2 All ER 881 ; [2003] EMLR 26 ; [2003]
FSR35; [2003] 147 SILB. 421 ; [2003] 26(5) IPD. 26029
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* %42 TalkSport & % §_- M%E‘ié"ﬁ?@«i TS ST R
e A PEHFEFL FIEE BT RFLREFT o SH AL
Fl4eR £ £ 4 iR o TalkSport &b ¥ (74 2 @ kT > Byx - @
PAEHRLEE A - GHE FL FRAEHAL R FHO0 T A

ﬁgﬁﬁ%%%ivﬁﬁéﬁﬁﬂéﬁﬁﬁ—éFl%ﬁ’ﬁiiiﬁw

v

Fedg VR e A o rE MR BIR M 5 - LY (T Damon Hill 03 o po2 7]

AUMBR AR VA L FLES LSRR o ¢ KPRT T
A

& i"f,u%'li’ FTRD AR VT JEp g A% R 2 lvine 7
Fip Al kS 24Dk HF TalkSport T 5 A E BB S  T
S RIE g TG #4F | (we've gotit covered!) 1R - TP PR 7 FE
BEF BRI HRIBFFTL s GER 2 RBEBFET BT AL
RELZT AP R FARBWEHR L FHE I F g o 1
FEERLET A LFIL(HY - L5 Irvine)k BAERE S R P

BB L mdm lrvine 2 & o

A%k R lrvine £- BRE L FL S £ 0 1996 & 4~ x4 )
B Rk - 0 F B S IRIE N T R R B TR & 0
Th o AHE 1999 ENFEEY K AW RMNFENTE 0 L 165 F
93 158 LAE Y 0 (4030 # g

f

EEARGFR AFHR L RPN Irvine B F TalkSport & 5 A
el s o HF kp drvine 83 2R L > LHER AP A TR

1 &< % “Talk Radio offers the most cost-effective advertising opportunities in live exclusive sport and offers
you tailor-made solutions for promotional campaigns. .... Talk Radio’s advertising breaks are clutter free and
limited to 7 minutes per hour, nationally. .... Talk Radio gives you the opportunity to associate with the Grand Prix
Championship through an EXCLUSIVE advertising opportunity around Talk’s comprehensive coverage..... Talk
Radio gives you the opportunity to reach loyal and captive Grand Prix fans..... Talk Radio gives you the
opportunity to reach an intelligent, responsive audience and add value to your brands with distinct programming.....
In essence, a comprehensive radio station where listeners are 19% more likely than the average adult to notice your
advertisements on the radio.”
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AR Lk oM 2R 2 P & _TalkSport Bp #2113 0 2 lrvine
AETE R I EAREL IR BT SR ER S
TalkSport 3% i % % 2 & TalkSport i #* = e o

*H_lrvine 324 TalkSport A 5t T o fr &> T3 p 8 * & e § A7
FRETAKR-dE AXMFTE Fpe I aEV R Al 5P
Ve EE g g %%ﬂi%ﬁ{ﬁ_;};%ﬁ@ﬂ%&#g%g A A
TalkSport % » & p e X3 454 - TalkSport & x | & &3 dpir o 4
B e EIP I FHEFI LT o FELARERA g
Irvine Ir & 5 # A £ JRIx 5 - Fl %?i i F =& Grand Prix ¥ 4330 4 ¢
lan Phillips 4t @20 2 2 4 > Bt ffe e i (740 ¢ RpF s © a8 % E_lrvine
e Irvine 2 @
Foofkgpp o E R L5 o Phillips 3F% Irvine % € HiE R 2 B2 0
505000 et 3 7 o £ F oz Flieir e Rt o Phillips #2 & Irvine

% pe ekt LAEAE TalkSport 2% > /@ 2 32 W

e AT LTI G H 3B Irvine eni ke 4 3 jE_TalkSport £ 1
Bod g AR TR L

N

BERART- 5o

¥fet o TalkSport 4 5k F] 5 57 ¥ Hp B0 S 0 ARk A BT IR

A6 A= s BaET e B g R LG Irvine R RHEY 0 B AL

WL TRk T ob s PR AL BREIT L A F - B g
IERHA CRRELE GGV RIIPEASEERA TR A
PR FRE L SV H AT A Aok R F vine B R AT 0
TEEEP Y FHAMED > R RIERTS G e T FERP
el ifo 3 R AZESR R R LER Y A G A 0 aUEd £V RR

T %% EF s 0 TalkSport 12 ﬂx,j» L E ZE R Irvine ¥ Hok i = 4 B
gk > & E'Jﬁ-j‘jﬁ? Mg Ee AT —g%ﬁ L AR P (& F @ % Irvine
3 if) o B A Phillips e 22 %2 rvine iz & R g R 2> TR
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2 E A 0 Irvine e .g\ﬂ}qﬁ RIPLR L £ >33 S7 Uil x §eh
R¥ a2 29 ﬂ\ﬂ} Hig = Irvine I & % TalkSport 3 2. & F »c% >
fe TalkSport 7 7 RcATBAEM - & > R FH e RFEDHE G

o e R R Irvineg AP F £ X ndp T o T R FIE LT EF Irvine
e 5k > TalkSport # PR + 37> F 2L gL 4 £ 0 + drvine en W thE_F

453 @i Irvine 5 H A3 2o 4

RESC PR £3F > Irvine 217 & B n 5 B M AM L YiTL i
BA1IPAPRAFALFSZYHREFIF R HB oI R
g m B Y 4 Pl E A W2 Tommy Hilfiger (54 7% & % & 4 125,000)-
Oakley (31 &% % ® 4 35,000) ~ Bieffe (31 @& % % 4 85,000) 1 %
Valleverde Spa (1 .5 &4 78,000) chix 2 &5 ¥ ohx g dim— £ &
FIRRFLHENEZTRIPNF I a4t FREME B RS
Gillette % ux% B ®E# 15,000) &4 g & 5E F & (5 (TalkSport *
AR LA~ F ER Irvine B s 83 a0 4 g - TalkSport ¥ Irvine ¥
e fl# 2 5% s TalkSport 748 & R F X A #c&) o Irvine &2 H 3wt 2 37 A 3%
# E % TalkSport %3 > 3 ¥ 9 5 %48 25,200 % 31,500 2 (7 #cizi
5 ¥ 12 :E 7] 500,000 B 42 enfR R ) o

BFiE g T AT 3, (reasonable endorsement fee) s 3¢y
L R Y Sk R T3 SIE L
EHEE SRR oA vine L5EB 2 §RAGARLLAET > 2§41
% 25000 mégenit g pBREE o om Y f £ R lrvine & R E T E R M
25000 F& i g KA F T ARPEERE I F A TRFERT R
7 TalkSport pb {7 41 75 #% 4p ¥ 2L B0 > AR 33T Trvine H 8 eh i 2 5 R
B - e >arldrvine s P g i3 522 Xk pe TalkSport

B BT S 0 B lS T R E T MR LI pstF L 2,000 F 4 o
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s14(2) of the Trade Marks Act 1994

[*%<8]
T flegmd > FEMARZET 2F TR LT F LT
‘E_;?ﬁ;'é- Z_PAFs R 0 LR Z’}L»‘L ’"Ll"jlff\ q_/k‘f"%’fii—ﬂ i '?]'% °

|
|

LEFETRE 0 AP L dvine P PR LM Dvine &
TalkSport &2 » % TalkSport % B & A3 3% 0 oy #rcdk » B E 7 it
g drvine >t FE AT F FL F2 £ 4R > 0 F TalkSport 04 4 » ,]*q-\
2

A % TalkSport &3 e % > 21 ,i#%ﬂ’ziﬁ TE RGOS FRET R R &

R o B HH SR LA EA 0 Flet s v TalkSport 22 F 7 o

B3t Irving 430 T B AR T R ek 0 P B E L iR 42
B &L BT 5 TaBE T4 AT 5 General Tire soff i
LB FE IR Ivine HEURF O T o T B S FEM A 0

LT F RO o 4 ij-}u{ TalkSport 5 7 B~{8 X 3 4F i ﬂ\)}* L 3%

|
\

£ wenig £ (what TSL would have had to pay in order to obtain what in the
event it wrongfully appropriated...what would have been the price which TSL
could reasonably have been charged for permission to do the infringing act.) -
4o T B EF L AEE H* T General Tire e R o rj-*uf(%;z%’ J& lrvine 2
BT g T“ ¢ 5 dizie Mt 25,000 BT R PR
#p> B9 B oo lrvine s # € # X T e 00 25,000 B & i T Y o

Flpt oo b e g2 F B fs 5] 2 25,000 B4 &L A -

7 “In an action for infringement all such relief by way of damages, injunctions, accounts or otherwise
is available to him as is available in respect of the infringement of any other property right.” (#75 &%t
BUpARET V@2 RLE  dodf TG~ 24 A E B SN HE (PR ERER
)

18 “the appropriate measure of damage was a reasonable royalty.”
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%2 F 3l Wilberforce ;2 § & General Tire B> % ] iz % i &
HWehaag o BAph X2 0 5 = < %5 - Wilberforce /2 F 325 » % - 8 _Z4E
HREET W A hEP RS Fl R AR B A LB BE
Ilpe £9 0 inipk m#FjEr'?JJ‘}Kgﬂ’}”T'ﬁ U%vdx,j»f B EF g
PRt IS E 2T 2 ﬂacmw [ % o B A G

i Ew} | B > 4;:?;??1??}@.11%&? | £ iF 538 L% 27 e iTsRE
%IB; FrUATRE L R Fs 3 RFTREAGREY DHE
it *éﬁ” FIHEATREPH A ST 4
3% it * Meters Ltd. v. Metropolitan Gas Meters Ltd. %
G h BRESER TS SR EE SR G &% )
BZAs - stz oy EARTRIIES- 2HRE - F
PR AL B E R 2 Rl cib ik

ﬁf\.
&
-
ke
=
=

? Moulton ;2 F #7Fk i

T EEBER Y LS A

ETI

AR TIRE WA R R LR
SRR SRR R S A RS SIP RES ES 2 T EL
-

Rz e TR FEHRLET Irvine 17 4 )’T‘u fo e 12t 25,000 ® 4% e )

i

T ey @ iLp W4 E A% TalkSport 5 LT 7 4p e

Gillette 2 B3R SR F > M T RH EHFL T 843 R -

9. .where the infringer makes a profit from exploiting the invention, thereby diverting sales from the

owner of the patent to the infringer. In such cases the measure of damages will normally be the profit
which the owner of the parent would have made if the sales had been made by him.

20 _.where parents are exploited by through the granting of licenses in consideration of royalty
payments. In such cases...if an infringer uses the invention without a license, the measure of
damages he must pay will be the sums which he would have paid by way of royalty if instead of acting
illegally, he had acted legally. The problem is to establish the amount of such royalty. The solution
to this problem is essentially and exclusively one of evidence, and as the facts capable of being
adduced in evidence are necessarily individual, from case to case, the danger is obvious in referring to
a particular case and transferring its conclusions to other situations.

1 _the court then takes the number of infringing articles, and multiplies that by the sum that would
have had to be paid in order to make the manufacture of that article lawful..and that is the measure of
the damage that has been done by the infringement.

22 __itis the duty of the defendant to respect the monopoly rights of the plaintiff.
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2.2.3 Tommy Hilfiger Europe v. Derek McGarry

The Supreme Court
Appeal Nos. 179/2005 and 225/2005
Denham J.
Kearns J.
Finnegan J.
Between
Tommy Hilfiger Europe Inc. and Tommy Hilfiger Euro BV

Plaintiffs/Respondents

and

Derek McGarry Trading As “Lifejacket » ” Goodstock Limited and Lifejacket
Limited

Defendants/Appellants

Judgment of Mr. Justice Finnegan delivered on the 29" day of May 2008
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Jr 4 Tommy Hilfiger Europe Inc. (™ # Tommy Europe) #_¥ & ik ¥ %
A o B T BB 2 3 Tommy Hilfiger 3 4% > ££d =~ v ~ §I8
A 2 F AR ¥ oebs 3 T Tommy Jeans ;" Tommy Girl § 2 7 4% ;
¥ - ¢4 Tommy Hilfiger Euro BV (™ # Tommy BV)"f i % Tommy
Europe & ' % & #2485 Tommy Europe 5.4 ~ # i Tommy Europe #+%]
@2 ARz th > e pEE Tommy Europe A€ i R4 -2 B2 F & o
i Derek McGarry B & 2 &F3+ 3 5 > Wi A 585 U272 LAEKT

: 2 e

#3 4 X » Goodstock ¥ Lifejacketf]&é'\ﬁ Fatt

N

v

431999 £ A Bk L AR B AR oNEEFERED
A=Y e?i f#e\ A A
BhAL AFTHEFEISYRT AL PR AL RESA
"Schedule 2 | & 5(%1% Schedule2 e P A ZT R4 5

S 30 B RS B L A

) o vk

\

o REAL L M A L s % ES) A T Schedule 1| e 5o iE 4L R F

‘%‘

R bR Azgr(Schedulel oy ¥R L AR BT R P A 2T
"Tommy Sport ; & "Tommy ; £ 3 ) A FHER R > 24 £

"Tommy Sport ; F # ¥ Ll F ik e
[%%:xi5]

Section 20 of Trade Marks Act 1996%
[*2%£8]

R E A TG B B RER SRR R R

® (1) A registered trade mark shall not be infringed by the use of the trade mark in relation to goods which have
been put on the market in the European Economic Area under that trade mark by the proprietor of the trade mark
or with the consent of the proprietor. (# F & d /i » GH EAFD 2 F & BT P 2 F i)

(2) The provisions of subsection (1) shall not apply where there exist legitimate reasons for the proprietor of the
trade mark to oppose further dealings in the goods, in particular, where the condition of the goods has been
changed or impaired after they have been put on the market. (F#-77 A 7 & % 2d ¥ 22825 5 B&K
POl AR R S HR A B E RS o mAIRT )

-64 -



RS AP s 2 okind Schedule 2 hx A Fr g BT B2 2P F
Bl S P - FARSHENASNET FRES H L% 2R 5000 &
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"Tommy Sport ; FEF = h ¥4 0 fed 3 T Tommy Sport ;17 A it
PAEEY S FEIEP AHRETIRIFHREERTEL LE T F LR
FHPREP BRFAREES R LE 0 BT HE AR
P AR R4 Ak EE 10,000 g o £ {6 T Tommy Sport | &7 Ry
RS w0 Bl R R4k - 2 R 15,000 R o LA - F ik Feh
HAE N R oA RS - G aRER D I R B

N R
[#)i4-24 ]

PHFETRE I NRAT A AT AR RRE FIH L
TP AN R R g RO BT R PR R

FHEFE TR TGO A R L > A
MR B 2pdar b oeng 205 hp4 4R 4 (pecuniary/financial loss) & 7 41
r4f 4 (business profit loss) 12 2 #7344 2% * (expenses incurred) » @ 2t-p4 73
3 % (non-pecuniary/financial loss) ¢ 7z %+ - B 22 3 > PR AT
PV A RT AP PRGBS R TR T R S BT o ¥
o gL TR BT FAESSEJIER > REEGRIFTRE B
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7w T f* General Tire » Wilberforce /2 37 2. L2 (&
o PFITRERE LIS TG RE T
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i
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AR LT G R TIL RT B SR IR 20
RS E R S E S S A = E S

U= 308 i f 1 blde o RAFREBER PO H R S0

Lhe RAPUH AT E L RFAEEN  FARLH LRI S
AR SRR S (R EPG R ERELD
T PR F i b bmd > Sw RA SR L T8 2 3

(=471
AEFANERE RN L P HFEF 05 Pk E R K General
Tire z- Wilberforce i F A EMAEZT #2228 < R FLF &
X5 & ﬁﬁ4%f,th\FT%$§p AR S Y

* there was no evidence of diversion given in this case and indeed the evidence was that no damage had been
sustained by the respondents: in the absence of evidence it will not be assumed that the sales achieved by the
defendant would necessarily have been obtained by the plaintiff

> ..there was no evidence which could form the basis of an award of damages based on profits made by the
respondent on the sale of infringing goods...the respondents do not allege any diminution in terms of their
products...they do not allege that they had to offer its products at a lower price to compete with the
appellants...there was no evidence that their reputation in terms of their products was affected...they did not have
to engage in a remedial advertising campaign nor indeed would one be appropriate...there is not in this case any
basis upon which it could be inferred that the products sold by the appellants would otherwise have been sold by
the respondents.
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2.2.4 Reed Executive PLC v. Reed Business Information Ltd

Before:

The Rt. Hon Lord Justice Auld

The Rt. Hon Lord Justice Rix

and

The Rt. Hon Lord Justice Jacob

Between:
(1) REED EXECUTIVE PLC
(2) REED SOLUTIONS PLC

Respondents/Claimants

-and-
(1) REED BUSINESS INFORMATION LIMITED
(2) REED ELSEVIER (UK) LIMITED
(3)Totaljobs.com LIMITED

Appellants/Defendants

Hearing dates: 18-21 and 25 November 2003

[2004] EWCA (Civ) 159
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™ About Reed Business Information ; £# T Subscribe to Reed Business
Information magazines ;» ¥ ¢t i¢ * " Contact Reed Business Information if you
would like to advertise your company’s job vacancies | % % ¢ > w & 3 2.4
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G SRS R iRl

is a vital “likelihood of confusion” question to be answered) > — &2 F 55 & &
TENG R AP RFIRET L2 RERG T AEG o AR B IR
M B 2T 8 h ¥ HATRT 0 LT AR R TRER
EFRTRE G RZFERES TR Tf- F2F 81 H AT IGRR

DETELES
“IT IS DECLARED

1. That the Defendants and each of them have by using on their
totaljobs.com website home page their logos containing the word

“Reed” - but not otherwise:
(1) Infringed Registered Trade Mark number 1296450 ; and

(if) Passed off their business and services as and for those of the
Claimants herein by the use on connection therewith the word

“Reed.”

2. That the Claimants are to be at liberty to apply for relief by way of
injunction in respect of such acts on the part of the Defendants or

any other them if the need should hereafter arise.”

A0 31 B 4o yahoo I 4~ W4T Reed pFojt ¢ § RBI e S ARAT
R4 7 58 8E RBI G HARAE - &~ RBI #7135 § o totaljobs e 2 -
AEVOES I LN EPEoRI NG 2ET RSP IRE Y 5L 51(b) -

% — %2 I3 T Reed Business International 07 5 £ 7 #£+ b ¢ ¥ 't
(passing off) » e =% 7 & £ Reed Employment i f 7 14 o & 4 2o L
P E AR A % - %2 F F & Wilberforce ;2 § % General Tire » 02 f# »
K %g\é Rig2aPE ALz Fiald i e N ERFAP FE
=T R ;'ﬂz Fa B (user basis) kB4 T — TAL KL T * AR 1

¥
\_‘
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BRSO g TR FRAAPERET 4 STT L (visible
use) 4 % [2L¥ 8.4 * | (invisible use) ;" ¥ L * ; &4y RBI & totaljobs
fexbv¢ % Reed P 0 1 % A d9F 31 & 4o yahoo 42 » B 4EF Reed pF 5 o)
B RBI = BLiBAEerig S enfd * T 257 L % | Pl R I0 A Bk s A 2
FhRAFE e TR F 11" Mk Reed 0% 115 RBI %265 5 RBI
FRBEE o AL - X LR 4 o

[%4:]
S. 10(2) of the Trade Marks Act 1994%
S. 11(2) of the Trade Marks Act 1994%°
[+~% 58]
Aspt Bl ke TRy SR, AFErNFHRERED
[Fd2]

¥ F#F s # % RBI & Reed Business Information % F % ¥ 7

= -2 FE v 7 Reed Employment £4 ¥ty £ ¥ 2 3R RiR

% *% % - %% F 3% Wilberforce ;2 § # General Tire & ¥ ¢ 5|t »  F 827% General Tire % 5 % 4|

FiEof Wllberforece EF AL RE *“”‘ % &% 7 one who infringes the patent of another commits atort the
foundation of which his made clear by the terms of the grant. This, after conferring the monopoly of profit and
advantage upon the patentee, concludes by declaring infringers answerable to the patentee according to the law for
damages thereby occasion. |

TA person infringes a registered trade mark if he uses in the course of trade a sign where because— .

(a)the sign is identical with the trade mark and is used in relation to goods or services similar to those for which
the trade mark is registered, or .

(b)the sign is similar to the trade mark and is used in relation to goods or services identical with or similar to those
for which the trade mark is registered, .

there exists a likelihood of confusion on the part of the public, which includes the likelihood of association with
the trade mark (2 % /## FF # * — BiRsr # & 7 AlE- A 0 S AR 2 PR R (AR
gy 1&11%— P X BRI 2B SR RPN SR }U?iﬂ-x—' R AR R D BB
BTN 2P SRV JRARR - AR 2 B SRV RN )

8 (2)A registered trade mark is not infringed by— .

(a)the use by a person of his own name or address, .

(b)the use of indications concerning the kind, quality, quantity, intended purpose, value, geographical origin, the
time of production of goods or of rendering of services, or other characteristics of goods or services, or .

(c)the use of the trade mark where it is necessary to indicate the intended purpose of a product or service (in
particular, as accessories or spare parts), .

provided the use is in accordance with honest practices in industrial or commercial matters.

(FrFs R f#d»}h—# Pz mT r@e*pezididmg O)FghF S8R Bl & F ke -

FAP D FiE - RAS W SR B2 FFSH L B SO R FIRALPF A IRIFLIF LD

(B EF 2 A geiE) “;"x%'}*l“l;’;ﬁiﬁ'ﬁi HERA] )
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Prig 2@y HAE i 2 RNk e L mp e
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B f2g TGRS TR RIS TG A WAL
BB R TFEPFEN R PG AT AP 0 BRGNS
“:5"/2‘ meﬁ‘ = om ),@E; = @»%l’ﬁﬁi?’ixif;%“%‘ﬂ 7 o

% 1 am by no means convinced that the “user” principle automatically applies in trade mark or passing off
cases...it is not the same sort of thing as having to pay for use of an invention, the basis of the user principle in
patents.

% The ordinary case is one that just protects goodwill.

3 for damages to be awarded on the user principle is close to saying there is no damage so some will be invented.
2 it is not the same sort of thing as having to pay for use of an invention (the basis of the user principle in
patents)

* however | do think that the court, where it thinks the damages are likely to be negligible or small, can use its
case management powers to stop things getting out of hand. It can, for instance, require the claimant to put in a
statement of case together with supporting evidence before requiring the defendant to do anything. The cost in
money and time of that is likely to cause a claimant who is reality has little to gain to think twice.

3 _the court can order the trial of quantum to be on paper only unless a case for cross-examination is made out.
Disclosure can be restricted or even done away with. A time limit for the hearing can be imposed.
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2.2.5 National Guild of Removers & Storers Ltd v. ATR Removals

Before

HIS HONOUR JUDGE BIRSS QC

Between:
Case No. OCL 70067
NATIONAL GUILD OF REMOVERS & STORERS LIMITED
Claimant
-and-
SIMON PAUL JONES & KIM SUSAN JONES
(trading as ATR Removals)
Defendant
And Between:
Case No: OCL 70066
NATIONAL GUILD OF REMOVERS & STORERS LIMITED
Claimant
-and-
STEPHEN MABBERLEY
(trading as ABBEYMOVE ad CLEAR & STORE)
Defendant
Hearing dates: 20/1/11

2011 EWPCC 4 ( 20 Jan 2011)
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¥ 7l
g w2009 £ 9 7 2 S 4re 22 ATR Removals i3+ 2009 £ 10 * f]*

N

L2 FHRGFHRLE £5 ¥ & ATR Removals shiesh F i @ * 2 2

BB ¢4 dil ofs b B2 F K™ > 2 ATR Removals i

2}

-
B2 kA (4) R2 € A 2009 & 9 il o R k- BE R B
PEP M 3 il pde® 2000 7% L% bp () FlipH
FREZS R At A EE gt > TR KRR AR RS

[%%:2i%])

s14(2) of the Trade Marks Act 1994%

¥ “In an action for infringement all such relief by way of damages, injunctions, accounts or otherwise
is available to him as is available in respect of the infringement of any other property right.” (#75 44t
BoMARZTI VA2 RALE Ao TR - Z4 A HSE B 20 2ERN(F IR REAR
LY
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2.2.6 Hollister Inc and another v Medik Ostomy Supplies Ltd

Before:

HIS HONOURABLE JUDGE BIRSS QC

Between:
(1) Hollister Incorporated
(2) Dansac A/S
Claimants
-and-
Medik Ostomy Supplies Limited
Defendant
Case No: PAT 09053
Hearing dates: 2"%-4™ November 2011

[2011] EWPCC 40
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"DANSAC | z 32 74k o 44 (- N@E’”}W?\—Iﬁ%ﬁ‘f? RS
Ak AR LN E RS  ETIRA N R R B AL o kAR
BT R R R AR BT A F R A LT &
BEREA R R d NS M SRRLE AT LES R AL
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Flom g >R LPHERT  RIFFE)RLTE - R T AERLER
ERTHPFENE  CRIIURHRL FEDRI AR AN LS A
Hirs LRA2FAFGE DU oht 220 a2 8L 5 ¥ b e
R @Rt IR o X B EfREE A RS A .

[ %3]
s14(2) of the Trade Marks Act 1994%

[*%<g]

N

bOAGLR A AR TR B L E R RT TR

EX
GE A R RS R ¥

AEETRIMUNFEMARDEL  FRE - B AN ED
SRR IFE R SR i %?4%??%%¢ﬁ%mi??%%
S FEE EAR ]IS SRS CE S R R T L )

® In an action for infringement all such relief by way of damages, injunctions, accounts or otherwise is available
to him as is available in respect of the infringement of any other property right.” (75 ¢ 2 # p Az 7 &
ZRBRETE O e TR B L AR E B SN I (FR)REF R P L)
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51 % Laddie ;= F # Celanese International Corp. v BP Chemicals Limited
[1999] RPC 203 B »+ 7= I & ch R 2 » (DAL AR 5 2 R 2 1 F 1
BEER Q) ERA THiETELHFFE 5 (profits caused by
infringement)2z " 5% &3 2 3 4 & #49]F , (those made on the occasion of

REF AR
fj‘u?f TREEFT @) a2 EFARLEHEIART DY - FBRITH
GRS OAIE S B E R ORI R TS 22 L TR S
> 1 ? (what profits were in fact made by the defendant by the wrongful

activity?); (5) A&t o R4 F B AERL AKRT A A A KT LD B )

4=

ETTNS

i

such infringement) ; (3) #4x2 4V 8 = 235 H ¥ - ©:

J(..cannot say that the defendant could and should have generated higher
profits) ; (6) p A & FHROEBJRMFJEZ 2Lk p @ * ZHEE o u A

[ERSIAENE SN S SO

G
SRR EE R b VLS S CERE L R B S S
Eay

7 ZypE L T
ARG H R ME AR Bz 2d0e Fo BRI aHs e U
%iﬁ&w»*ﬂ%ﬁ§$%méﬂﬁ%@ TR YR b A K A HE

(2) #2415 iz 43
EHaehIk  FIFHFFT AT T wede iERE Q) g
EN j\/‘?’fj s FEA ORI kR rfj‘uﬁ% LGBE € 3 (“but for” basis) 0

AT R - AET b*’\vflﬁ—— BEHRA- BALEF 27 UL R rﬁ}bﬁr

GEflafldzp e L BHUFET MR AT S

’ (a) in an account of profits the defendant is treated as if he conducted his business and made profits on behalf of
the claimant; (b) an account proceeds on a principle of legal causation. The court is trying to determine what
profits have been caused, in a legal sense, by the defendant’s wrongful acts. In particular, a distinction must be
made between profits caused by infringement and those made on the occasion of such infringement; (c) Where the
defendant sells different products and only one infringes, he only has to account for the profits made by the
infringements; (d) IT is no answer to an account that the defendant could have made the same profits by following
an alternative, non-infringing course. The question to be answered is “what profits were in fact made by the
defendant by the wrongful activity?”’; (e) This cuts both ways: a claimant must take a defendant as he finds him
and cannot say that the defendant could and should have generated higher profits; (f) profits attributable to the
non-infringing parts of the defendant’s business were not caused by the use of the invention even if the use of the
invention was the occasion for the generation of those profits.
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rE R TR RR BEY AFIRR S GRS B e AR R

% (a) In an account the claimant is entitled to net profits. In deciding what are the relevant costs to be deducted
from gross profits the following principles apply (in the context of an infringement of a patented process): (i) all
costs which are shown to have nothing to do with the patented process and sale of the product manufactured from
it are ignored,; (ii) all costs which related only to the patented process and sale of the product manufactured from it
are allowed in their entirety; (iii) all costs which related to the patented process and sale of the products and also to
the manufacture and sale of other products are to be apportioned between the former and the latter; (b) costs which
fall into category (iii) above include centrally incurred costs which go to support all the businesses conducted by a
business unit.  In particular they include costs of distribution and sale, staff salaries, office rental, computer and
other support and so on; (c) apportionment of such costs should not be done on a “but for” basis. \When deciding
whether a cost may be apportioned to a particular business or product it is not relevant to ask whether, absent that
business or product, the cost would still have been incurred.

-82-



227 /| &

BRI FIRERTER Y F RADE Y o R HARL S H
BFEZ Bk e d i B2 TR* X Rp ) @E* AFHFE GuR

Wl A g E BT ALE IR SR AT E IR IR ko 24
LTI EELECEVEE S E ST R &S ER FEUE

U

2y it o R o WP ERIEFES P e

R -ﬁ RBlzZFm2 "f Reed Executive PLC v. Reed Business

R A LI EE R ey e g
o B RO LR SR TR ARE B R EP FIRAE T S 4
LHEFLT oSt RAFERFEN A gAY 2L @ 2

jg °

Information Ltd %

F W3R g k22X Reed Executive PLC v. Reed Business Information Ltd
Fet j\*/zl‘m#”f TR E R o gt - e R R
AR AFRATEFNERNS A F Y BT "Reed, 7 §FZHE
totaljobs.com =t #icx At E B o I PV L e (£ &
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CFEZ PRERIFITIFIRYET EFA 1 2 National Guild of
Removers & Storers v. Christopher Silveria % # > 2+ amgs &2 &
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CFHREARATEFIEEET TS Y EESE  Irvine v Talksport Ltd
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National Guild of Removers & Storers Ltd v. ATR Removals % ¢ > » B
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2.3.1 Paramount Pictures Corporation v Hasluck

FEDERAL COURT OF AUSTRALIA

Paramount Pictures Corporation v Hasluck

[2006] FCA 1431

WAD 288 OF 2005

FRENCH J
2 NOVEMBER 2006

PERTH

[FH4HE]

Paramount Pictures Corporation #H = » FF 2 B ¥ & 7 % = & 2005 #
RN E AR 2 S Hasluck 2t ¥ L b eBay v 2 i g
54 RAFHLFRDVD AEAE T A ERE Tl RABEEHIL E
FREA e AR 2 BAEF AT R LR o TR R g U T
Pz mmem R ARFIRH 2R HH LA PIRAS2ZLE
iR A THEDERE

[ig » 2 i5)

1995 & ;£# 75 452 (Trade Mark Act) % 120 % ~ % 126 i o ;£ 3 {52
§ 120 (AR BE R BRI M SR @ R
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(b) | % 127 /94 v d B2 F/2 LT AREFEE o
[£2]

FRERT AL pRLs s £ L2 - FRASLME P i
LRIT X FHT R -

[ pa2) 4]

W R 8 G AT A FEA o Rt R O 500 &5 AR R A B2 RAE
F04 P 1,000 ~ -

(24 ]

HABRAS TR )I},l%rﬁ RIS FEER AN SN P BT
126 if & & ;B8 F (T4#2 % 115 i%(2)7 ' 4o 45 T (additional damage) 2 2 2_ -
R BE R AGUET A T R R LR - TR R
2HFE PR EEP RN T 0 R 2NN TH T RS A
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# o

R gl G A 2 300 o i Rin s R ik e &2 Yl DVD - 4 R
APFFARTEFLGRI LEP FIRL heBay F§ 0 R TR
T2 E - BUABRZEUT 0 AR KGR ARG
WL EZH LA %ﬂ@%54<ﬁ%§ﬁ’ﬁié¢%@&ﬁ%¢&%

¥ Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a
trade mark a sign that is substantially identical with, or deceptively similar to, the trade mark in relation
to goods or services in respect of which the trade mark is registered.

*® Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of
a registered trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.

-90-



500 ~z 4 & 454 o

31712 A% 20 3t eBay 4 & DVD o T%iﬁ;?t&
FREMP LR ERFEAES] LD o 2
BILRE o LAk T4 B2 % DVD AR F
B P hEDVDZH B vl sz B B2 244 825 h et o

ERBARKRFEAST TRE S ERA T ARNERED LB E LN

BAR L o gt b FREBA AR L R GE S AR 3P SR

XRAZAFT o AERLART M 1K DVD Z BT -

i ¥ RLARENTA L Z AR T UFETH F Lo dARE
82 5% DVD % A7 F2 A% Flakt AR

HERIES S SRR o

o
—h
3
S
)
=
AU
&
j¢
D
o
QD
<
&
R
(w
&Y
&
Xy

TH AL TRA

2@ Y E

Fm‘z;\‘yﬁb /,

F g2k g g p B TR IR AR EE LA
ISR S R
[ #1347 ]

MR R TR T B S L R A ST RS R
AR B A o fREL T Ee) > RSB
R A A BT, R R EBERR LS TVEEE - LR
HEMe RV EGFRLRAFF RIS GH L SR

-|-

41 Draper v Trist and Tristbestos Brake Linings, Ld(1939) 56 RPC 429.
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2 Mill v Stanway Coaches Ltd (1940) 2 KB 334 at 349(Goddard J) cited by Windeyer J in Australian Iron and
Steel Ltd v Greenwood(1962)107 CLR 308 at 326.
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2.3.2 Nokia Corporation v Liu [2006] FCA 1431

FEDERAL COURT OF AUSTRALIA

Nokia v Liu

[2009]FCA 20

VID 171 of 2008

Jessup J
21 January 2009

Melbourne

[FH4H2]

Ja 4 Nokia = 73t 2008 & -2 442 Liuer ~ 4 8 2482 feit > 232
Hoezrp piig ek vrier 2 2P ased B Al R2EF

FERRL BT LM B
[ig# i2i5)

1995 i 5+ 7 £ (Trade Mark Act) % 120 i ~ % 126 if o 8 75 {52
¥ 120 (LR B E e PR e MR SR Y R e
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LR EEA 2D RS B 5 1,000 o0 T T dah R R FIAL
2 RS BB o REEFIY FREABRRG 0 Blam TR

i&%réﬁbﬁ¢£1% EE LR AR FREERAY S
Bl Eeet o R AREIF T /L 5000~10,000 & 0 EELiEt B2 ALK
FF2im RETAKEEIRPEB FE2 3N P LR B E T

AAF o TRIPH LB HRT O RLT AL ETREL o RER R4
T #c —Fmy ELE s BARY PO T A ERZ T LT

3
T 2 35 T BHE o2 KA B L dode 2 £ 8 o374 £ 4% 5 Commonwealth

—\

=)-

1

%Y
T

-

* Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a trade mark
a sign that is substantially identical with, or deceptively similar to, the trade mark in relation to goods or services
in respect of which the trade mark is registered.

* Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of a registered
trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.
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2.3.3 Adidas-Salomon AG v Turner

FEDERAL COURT OF AUSTRALIA

Adidas-Salomon AG v. Vincent Turner

[2003] FCA 421

V 254 of 2002

GOLDBERGJ
30 APRIL 2003

MELBOURNE

[FH4H2]

2 Adidas 2 7 A R BRI
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1995 & ;£ 1§ &2 (Trade Mark Act) % 120 % ~ % 126 if  jB ' 3 {52
% 120 (L) T B TbTPmﬁlﬁf BT SRR & R H AP
g HT T AR e o SEP TR HR46 o

¥ 126 iE R Lﬂkl*%’ BOEATR JE F R 3547

(@ P2 fen s iF L2 #4145 o
D) 3% 127 iz Wl e v d L EH2 XL AL TEE -

[<5:]

BRI FbRLtemd L - FiRASLMEE Tk
A7
[ 2]

W2 RRE R FlEAE T 5 TR 4E T 43t 2,000 & o
(24 ]

740 &% %8 5L % 12 EnZed Holdings Ltd v Wynthea Pty Ltd48
Lﬂ,ﬁiv;& Y IET #FT’;}’4F‘$’I¢?/ZI‘;D\PI—T*' 75 TR RN CNNN F A £
@%i*i“ﬁi°%@Wﬁ*iﬁﬁ&%%&ﬁiﬁ%%iﬁ,g@%

PR EZ D FEL I3 g AR 2R R T R

b A ghdele B BRI TS B FORLRGE B3R o ek R R B
PALF R 2l > R AT B5ER

*® Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a
trade mark a sign that is substantially identical with, or deceptively similar to, the trade mark in relation
to goods or services in respect of which the trade mark is registered.

4" Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of a registered
trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.

8 Enzed Holdings Ltd v Wynthea Pty Ltd[1984]ALR167.
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2.3.4 Sony Computer Entertainment & Australia Pty Ltd v. Stirling

FEDERAL COURT OF AUSTRALIA

Sony Computer Entertainment & Australia Pty Ltd v Stirling

[2006]FCA 1852

N 1233 OF 2000

EMMETT J
5 DECEMBER 2001

SYDNEY

[FH4EE]

#4 Stirling 1999 &30 # G & 1A w A ER § & F R4 Sony ¥%
B2 P F 2 F 4% Play Station CD v £ 3+ % 400 fE /& 4 2 254% » @ ¥dp o
4 %% 1999~2000 & > 5 {72 ¥ 9§ 1,300,000 % fE - B2 AT
¥l f 2T B3t RN 4§ F 9 Play Station CD i 4 /8

BeA 8 £9E A2 o F Rt 2001 B iR flRA 2 B Ak &

TREL2ZFRIBHR L EFLO0 R & AR E R IRE2 £
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202 15 B g B SRS > @ RS 4B TRV 2R 3 % 45-50 & o

* Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a
trade mark a sign that is substantially identical with, or deceptively similar to, the trade mark in relation
to goods or services in respect of which the trade mark is registered.

% Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of a registered
trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.
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2.3.5 Liquideng Farm Supplies Pty Ltd v Liquid Engineering 2003 Pty Ltd

FEDERAL COURT OF AUSTRALIA

Liquideng Farm supplies Pty Ltd v Liquid Engineering 2003 Pty Ltd

[2009]FCAFC 7

VID549 of 2008

TAMBERLIN > SUNDBERG AND BESANKO JJ
13 FEBRUARY 2009

MELBOURNE

[ 5% f st ]

F 4 Liquid Engineering 2003 #; 4 4% < Edaward 12 % Liquideng Farm
Suppliers(LFS)iz ;2 & * H & zop F ko jBMWIZR2 fo— % 0F | 2404z
FoORRLEREH - FREFPTENE L ERET IR A N4 o
~EEF 2 1980 £ B Paul Andrews = * “Liquid Engineering” 2> # » i &
40 & “Exit Rust” %  “Fuel Set” % :id 7 &7 & o 4% Edward »* 1998 #

w@z g =R 12001 # Liquid Engineering = 5 =B = & ¥ it

N

S - S
X RE 53
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% % “Liquid Engineering Ltd”(LEL) - f#f$ ** 2003 # LEL Flig 4 7 & > 4%
ARy TAREMS L RE LE2003 o & 22003 £ 2 ' Edward § FF
Beim o LEL 2 i1 4rig F & &4%Y 55 ;3P “ExitRust” 2 “Fuel Set”
#ReTE 42003 # 4 7 Hrem s Edward = = Liquideng Farm Suppliers(LFS)
o F o 483 “ExitRust” 2 “Fuel Set’ /B R 2 B2 B &
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ERAFIETFHRE A LAENE R S A pdoP Tl

[ m2)d-])
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(Mathematical exactness) > & 2 £ | & 32 #£#c(reasonable approximation) ¥ 3

* Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a trade mark
a sign that is substantially identical with, or deceptively similar to, the trade mark in relation to goods or services
in respect of which the trade mark is registered.

%2 Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of a registered
trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.
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% Drecor Coporation Pty Ltd v Dart Industries Inc (1991) FCR 397
% Warman International Ltd v Dwyer(1995) 182 CLR
% Le Plastrier & Co Ltd v Armstrong Holland (1926) 26 SR (NSW)

-105 -



R E2E i

[2]i4-3%47]

ﬁw&a#ﬁT’?ﬁéﬁ&%%iﬁﬁﬁ%éﬁ/ﬁ%%ﬁff
A AR W EE S T R Rl R 2 T g
PR ERASTL R RM R AN PR 0 AR B
FTEIREZZIGIHREREIP ZAIE o AFRFRR T AL AT

BNFRECHEPEWME Y BY > 27 Fiperinpa 2 Wi BES S

-106 -



EIPHER IR RELAY

2.3.6 Jemella Australia Pty Ltd v GHD Australia Direct Pty Ltd

FEDERAL COURT OF AUSTRALIA

Jemella Australia Pty Ltd v GHD Awustralia Direct Pty Ltd

[2009] FCA 599

QUD84 of 2008

LOGANJ
29 MAY 2009

BRISBANE
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(g # 32 ix]
1995 & ;#4' 55 %2 (Trade Mark Act) % 120 % ~ % 126 if o ;B 5 %2
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% B3l s  Liquideng Farm supplies Pty Ltd v Liquid Engineering 2003
Pty Ltd [2009] FCAFC 7 - % #1#hr w RP] > 7~ Jif * 30 A % b

(A) P bk AR E PR R AR TG 24 28 - B 9
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*® Trade Marks Act 1995(Cth) ss120(1): person infringes a registered trade mark if the person uses as a
trade mark a sign that is substantially identical with, or deceptively similar to, the trade mark in relation
to goods or services in respect of which the trade mark is registered.

> Trade Marks Act 1995(Cth) ss 126:The relief that a court may grant in an action for infringement of
a registered trade mark includes:

(a) an injunction , which may be granted subject to any condition that the court thinks fit; and

(b) at the option of the plaintiff but subject to section 127, damages or an account of profits.

-108 -



v

E R

N
r
=
®
?135:
>s-
@
i
e
..p_
e
]
s
™
=
Fa
i
~
-5
3
~Sni

BRHLITVEP GLHA LD a0 F 5 FRDA3HPRE
Gubecka’s #.j% » 305 g AT 22 & A 308% 205~240 ~ > @ FREHA -
iﬁ'ﬂii'i/—:’%f%:ﬁ;ZZZEO‘ moAFBL TR F 5 12,786 < o

A& F gt Liquideng 2 R f2 > #-p r B P2 | F LF A
Flot s R AR TRRIEY A E o REAEAFRH L2
*ﬁﬁ#%’iﬁé%miﬁ”é%?%iﬁ@%*‘$%%?~§ﬁ
FORMER Y (RRREERE S BEE D BTN &
HEHRr)EEE et 10 2 Bt s 1750 Ao p p o d R A

Y P

7
EAIE 12,786 4otk o A R EAIE 5 11,036 &
[ 413247 ]

A&z RER ¥ Liquideng 2 L3> &7 a8 v diif
Be#-# 37 1 E 5 444 o Liquideng - % i Fein 2 A4 30 5

I WAL ALA BT RS RS - AR B
IAEFEZ M o AR R SR N2 R

T

-109 -



%%&ﬁ%%%t‘ 8 BN REE LR P25 SRR W R e |
F- o kARl 22k AANTRELRTFIREEF > LT R
BEERIHEREX 3T T ET s FIRM G pRPEZET R
AZZREELIELZ - o ZRBRTINRERFIZRTRE LM
REA TR P B FIRRMG  A2 % TLiE 1R L AU R A AT
CEPE AR DR BT L 2 2 G .

BEHFEDERS > NEAFRETFFIFEL LT FTE o BANH
5 3""}?? e e }%—r—]% ;'f_,)"'i«ffv?g‘ﬁlg ;}E’j‘; FE@; B‘_i %/{ﬂ e —‘_Lé: h‘Tj"’“‘lﬁ /f
MEm Z L2 e RFERT o R SERRL  FHREL S

>
7
CETNR L o Gl R AN E R B

/7

ﬁh}
=

B8RS 0 R A P A S

AP AIRE > REER £ F 200 0 AkE 2 (50 R BRI $ 100
g R s 100 =g RETELFALAERY RATERTLAI 2 EE 2R
2 FFRP  FRRL 2B 3% 100 g f S RE 4 R ATk

LRI CPHEPER G ATRR2ZIEFE L 100 ¢ B 7 a0 € 4 > % =
2R BERME BRIESFE RL AL c RE LT FHEP ¢
AP chskdm ind PRL AT REEPF ool > R340

£ R

“l‘*—

% Paramount Pictures — % » Z ek T T H T2 2 F L 3 FIE M
o R TR ZERTH 2 L UEP L4 o F B Sony Computer
Entertainment £ Adidas-Salmon = % » 2 ;‘Di}ﬁﬂ B4 > R R
BB EIDGEERE ZE ﬁ%ﬁé’&%*%@iﬁ%%i%ﬁioﬁ

%$g71@¥1ﬁ¥1ﬁ%ﬁsuﬁﬁﬁ‘#%ﬂéiﬁﬁﬁ?
:?

FTR
—%
=

FPRAZEMEBFT @AYV EFLJE forTEIE 2 A8 & v
fi o Paramount Pictures — %22 A ®z > 2 penfple o B EF 0 & EE

T A

-110-



I ET R AHDF L AHF RTFRRL ABRTHEA T RE
FAE > R R Fla BT FAAIES S S g5 TR F 2 TR
BARERS A FFL S 2 FREFNFHRET o TR I FRE
FenR AR A HAR LTS -

kg
=
qg&;

¥ Paramount Pictures — % > d 4R AR DRE LI L 2 M E IR
FIRIEBFIPIEEEF L EF - BB EF A2 E LT RE A F R
BEF-H, FF > RERWwrEP E 7L 2R L RAIRBLEZME
AT GBEMNEIRATRILT B R BM IR KGR A LR
TER &Mghvif miEREEZ LT L iemE-

BRI KRR LEFREEEFIREF S 2R 4 0 Bd A
PREAH LT RGN FEFRTLRA A REEARERF AR 99 £
¢ 1180 e s F A G ATEAR B r Rt T
ERBSFEA T c HATXG EFR25 66 5% 3ART FiRd?
WA EaE R FliRd A KRR 2@ TR TR - ) £
ITEEFT O RZTEERE Y EATRER SR ZAEITE 0 AR E 2
iﬁ»%rgaiﬂ"iﬁ'u,ui WMEF A TEEZ PR 2P EEL &S 3B
FEAA AT R HFEFHRE T AL SSPTL 2 A
THEFFRL T OERL LGE G R RAT F il BRT
RERFEFZAREAMAFT 2 &2 5 195 FRT FREFRFH W
REELE Y s e

MR - BT R F IR R LEE O 7§
FARFE BB FILRPIT F LA BB E g TR R

f
T pEAR o £ﬁ;“$iﬁW?i%Wi’iW%Vmé&%ﬁ%gﬂﬁﬁ
A AT BTG A AT o 7 R 2

Foob o RE KR R A T AR A TR 2 JIR A 7 LHE s B

PRAAICRET SRR LR RES AL G EREE LD

-111-



G SRS R iRl

P flZfFF R4 o Liguideng &2 Jemella & &% &P 3 g - A2 % 71

PEL1IE 2 AT M EE A ¥ H & 7]; 5 % A ﬂ;},Ji;;%_-f\%@of\

@%*%%%ﬁAﬁ%yﬂ#iéﬁ AR AR BRI R-Ay IR S
Y, Y, 2,

Tor 2T EAIE SRR ESRE PRI RER DGR T B Y
R4 P2 R ABRT RN L S 2o A EIE
RIFR BT P B LEFE 0 5 F HAEZER 0 40 Jemella - %

£
BHEA AR RS BT R ARG G PR
;

e

g

ARE 7 BEFE - G FFEANA S L] RFHE DI - 2
Bl en- > 3 Bl L F S e 7 RIEEB A T BRI L X A B

FETE o FEAEIRS R H 2 - A JETEAIE Y do o 2 REFRE SN
&
9

-112 -



2.4 P R

AR EE D AFEMA R RTEERL BATEH R I RGPS

Mz B TEN A RHL S HER PR RABERREI T

-~ ARPHETLI6E (7) F% 23088 21

FEOTREA S TI0H &3 ST RRF S R

F;)’é*‘ ig

SN ARPPTXI6E (7)) FYP 120328 A&
EBRaBEHmR A LR IMN > o kB EE S

W2 g &8 > RAI Y EJITE ATk

/Z‘Fm*’? Ei"ﬁi’ﬂ' }}’-11,_ hl-r' A'TE_L‘;‘J-;E_T"%;\ ’%‘J‘

iﬂt‘;

m

38 ix %

2l 5 3

oo

BN @

& 1T PR & BeEE o

CARBRTX17E (7) FH 3126 8¢ ﬂ\?ﬁl"*)\r}lﬁ'

R SN ]

FlizE Bt 2“Gueci”2 H s hom 2 PR T =~ 2 4F T o 2 fedid

~ A , LA

AL E R EE ¥ 3B EE 2402 P oY A SER 2 FE 4%

2B A BRI AT K BRI LY
2% 6

x
=7 EX Y s =] ¢ ] s s - v N '
AR ETAPARL 2 FLEF MR

14

o
A RRAR dhdp i o XSRS AR S
'éﬁ%%*’jﬁiﬁéaﬁﬁé¥38ﬁ“

o

A ARBEPTLI8E (7) FF 23505 A 7
2T R B A G R B R T B AR I R
¢ fih o RmAM NG ki B ET R

-113 -

A AE TR 17TE (7) FF 18156 5 E

=7 Y

v

, J5 RSN > )
Rt ARE

2 g fRE 0 B R

2 32— ’g;}FTEr



R SEN -, A A

241 A RpHFT X 16& (7) F % 2398 &,

T 16# (7) F % 2398 5L FE A4 5 AT 2

TH1TE () 3% 1891 BT L AR E

AP AR E R 26 43R

T4 16#9% 57

[

i & ]
&*%*i#ﬂ’&%{%%ﬁﬁﬁﬁﬁ&ﬁ%ﬁ(iﬁﬁﬁﬁ%{
BT H) o ME LI EPEHLIFFASL XTI 75— FiRE
1%%%?%4(%ﬁﬁﬁﬁéiﬁ%ﬁﬁ)°%%$%ﬁ%ﬁﬁ@%’
Fode- BRIV AR WF - WL IR () f
R 2 STILPALRR 0 AFIG R AR T A B0 R ASTR RIE
BT RE TR ERIE T TR o L—»j} CPE T BIE L R HT’LT‘F

BT oRLL RAFHAERRERBA AL - S8 TR BT RO

==

TR o
[ %3 2i5)
Pk %=L iE58

> (FF ooz d)
-114 -



W
i
==
qﬁ
i
A4
T"”"X
i
bl
o
%
4
e
ﬁ
4
(\\
b
&+

PRl By #HFl A BT p e P REL LR
BRY R gse ARt ofE A RT Y RRES BT F
Boer ARARSOKE (TR TRAKE ) Y O PHREFSER
FRE O TRERARTFLRT B NOP SF e R EIE 3T
Wk b REF RSB BRBEL @Y L SRR AP
Bl E & BB I 2 e L e R A R B A
LEER R A 1 S RIS R LR S ARy E AT
GRS S

”%ﬁW$*%“ﬁﬁ%%—&£@ﬁﬁﬁﬁé

ERE ﬁ%ﬁi*dﬂﬁﬁ%ﬁjﬁ#i*d@% ihsowmﬂﬁ*iﬁ?é*ﬁélgttﬂ
Kl zo&Tidhpe BRGFToRTLGFRTIHE BT %@ﬂ#%®|?®m1é9
AL AR REAFRL AL SR ZOFRAL AP SOKE (T o IthuT T#ALKE LV o)
KFHMEEF BB R EF VLRI OAIPLTREABERFTEILYPTEIAPHOE 4l & 12
hOJEOHEFUTHLEE FHREFA BB R EFORT OiL 4 LR UAFERLZ L VLRI
BOT FHRMEEABE P R MEEPLGAFTORLS 2L TES - 2L~ HALE D 238
B-FUAP Y T2 RE A F ML BA T RPEFVERT I LD TELVLT2EN VDD L 51
Evh & ﬁi?ékgt&ttﬁé+$¢éé®k¢5°
FHMEE BB @Y EF ST BB2ITL DA OF M BB R HERT LAF L2
DEFIKLNpe I RFToORTEGIToFE BT 20E R T 0RTOFLICLNTIEE
EFHTVELEIE ZOfIEOHE  FEMEC QAT RV EEPETLFTOWELATS S -
FHRAEE@BYRYBEEE @ RBAICLN P OF AR GBF RYELRT LAF L
ZOEBRFRORY (TH LT ENEEBOFIHLETIHOEB L e LT LT OHELLTE
DRRFEGRFTE LB TES -
WIHDORTIE - FHIIRTS L2 RIIFTORFOF A2 T v COFELBVT F
AR R AELRT LAFIEELN BESLBEAN oL 3} 2R T oRFoHE
EHZILOVT N CHRAEARNTEILNTES -

-115-



G SRS R iRl

PR VRGBT R L LT - AT EHL 0
EIFRESE BB AR L S LA EAR FR bR T R
-

AL SERAY R B RTRE P RS GL  ARE TR LA
THGp e e AU I BT FERELAL (FFRE) TREA S 7Y

I

BRI RIS Ry (WRHRATT F ) LFRT -
[#]4-24d ]

AEPER Y o A AR (8 Ry i) X5% A g A A R
5 #cip 5 190 § 8,767 p o442 R i 5% 1% 6,507 § 8,290 p [l p&
H

Ho B EAHL RA f@:f@i’* BEOFIRE LR~ e R 83R

2 10%:1F HRAF T pa 1Y -

IR R TR AT e FILF AR R NE R E Kok g
b Pt o e R A R R 2 A3 RARE (G- BT

b)) .F.Zg.z Fhood WHERAE S A F A IR AFe £4

=3 EY

'i?%i;’f | & o %/\;T‘)L FEm T 0 PR AR BE e ;}fi? I A e

N 22
o I

B et BT 0 Fedel R4 4L 9 S - -

—r

wE TREY ARG HRFE Y L3I0 PR L 2RI (P

NE £ ,
= F’D PSR

%&%38@%3&»@;a%ﬁ}£ﬁ&ﬁ@ﬁz7%f%ﬂg@;Wa

“
oy
==

BRApG 2003 &£ 7 7 RA RS RS R o AL 3T RERY G
E

3N
*%E"‘ 1 /“E

—

CP 2T o QU R L F RS KRR
4 2R G o

f:r’”ﬁﬂf

B AR BT AR FHROR Y ITH LR LT EREEB 0, (FH2 3B L3 LTI AL
Lo+rEFHEDORD %E@ %% 4 ->TT 2004 THD -

-116 -


http://shohyo.hanrei.jp/detailPageLink/tm/38%8F%F03%8D%80+%8EO%94%AA%8F%F0%8EO%8D%80/page0.html

BT RN IR E R

BREBI S EN 28 B AL F Ry N IRAERIF &S, O ¥
oA L BRI AT RS w AL HEEOR S P E 29 3

RALF I FRATARRL T FREARL - P RO R
Bz sl 8RS m ThA pRE e S AR o AN AR e 0 2
foiFae™ 2R T A k2 3 R AARE AT 5 AL T e Tt B

S

METFR AL FHRRET o ERLMIF IR REERLFET T
B EPNF TR P A AL LR o B2 0 BTSR - REE R
PRAEFREERAL > B HEERT ELRE O I B L
e P RE ARG RL S kAR FE AR NLH AL T

PR T T T L

(+=4]

Fie- o Ram o i REE-F A ¥ A prd chE R T o AR
ﬁ"iﬁﬂq?ﬁ;"“\” 27 7'—}% & :,E' -r‘:ﬁ rr'p"'éd %—%—ﬁ%ﬂ']?}ttﬂ ‘1Fl‘fr' ’ lE'%PL/; P 3‘?"1?{:
Zas LB A EEERNADE AT > L irE T R E g% .

Flob o EHE T RS BEEP R T o B TR kY
EEBRRE Pl L a8 hi e o dFmA 243000
T2

WHA AP L R T R AL

O oD EENLF I AR FENRLLL - TEAIRETXI5ET Y CAL VIO, AEFE

2R LEARLOFERPAETATE2E L 2ERTEIINILH ) 42T BRI D 5
BREEANLAEFRERT LAFSERLROTOABY TH-LEVZIBLEIA,CDLILERD
TTHLPRL AL TAEFHE DA EFHRORBY ZFHELELTHA I LB T I LIATHD -
Miﬁﬁ%i@ﬁﬂﬁprmqﬁﬁ”fbhifﬁ%ﬁ%%ﬁétiofﬁéﬁﬁokﬁ%mﬁhﬁ
THARIEF EE, AEFFRERAT L0 T D ﬁ\b\bef4’&"’#6#};%?)%o'(x\f:{m)’c‘f)é°L
o TARZEFELEF IRLLLTRFROAP IR ELHROEFHF LB LB RN
A%FoHEITHE L I)DOTHNE,FH IS ElQo)ﬂﬁg&%o)f_&)o)iél’g%éﬂgGﬁ‘CZL’("?;Zféfﬁ’a}
FINEZ2F LD >LEVINETHD o

-117 -


http://shohyo.hanrei.jp/detailPageLink/tm/%97%A7%8F%D8%90%D3%94C/page0.html
http://shohyo.hanrei.jp/detailPageLink/tm/%97%A7%8F%D8%90%D3%94C/page0.html
http://shohyo.hanrei.jp/detailPageLink/tm/%91%B9%8AQ%8Az/page0.html

G SRS R iRl

242 A RpFET X 168# (7) F % 12032 &,

TA16# (7) F % 12032 5L
SR ARTE S 26 430
Tx17#12° 8p

[FH#HEE]

ARV RE G A BEPFHRTP 2 110 F,(RP PG
Chukosha-no-hyakutoban) (4« F =F ¢ F "< 3 F ; (T & % Kuruma)
-3 ? 5@ (Chukosha) - 32+ > FZ# A F - 227" fveFF
3T &+ 27 b5y (5% hyakutoban )% 1110 4% ( P 4 hyakutoban)
22+ )4 T¥ 28 119 4 , (A&p = ¢ % Chukosha-no-hyakujukyuban) ( 4«

teFrd F

T¢ 2% (T Kuruma) - z% ¥ + & (Chukosha) 2.+ ) >
TR AR AP (YD) sz ek ety 350 (TC 231106, (p
2 119 % 5, (p = &

Jidosha-no-hyakujukyuban)) 2 #gim R 2P T2 ET > T BT REZ2ZF

% % Kuruma-no-hyakutoban ) 2 © p @

i

Bl o A¥0i- hdr o B2 R4 YI2ZFF Y2342 e 0 £ Y2

Bl UF 2 P A H 20355 17 g BREsrd S d o f A

-118 -



BE R R SRR

[%%2#]

N
3
74..
S
sas}
T
A
)
&
'ﬁ
k-
\
M
XW’F
(S0
Ny
>
(S
& =
-
IS
o
o4
1T,
_\'
W

L pieLsrind (f (i) ¢ TRl ),

2. EEHLEADRY o F L2t B BIREF T

ok
k-8

3. LEF R ARz &% ER A2 AP FE

6- {?ﬁ u’uLYZ x% }i Eg;ﬁ‘;tm .o

” CIZRIFICES DR

3 CORETERFII2VTIRY J LI XIIHTFEFEE20I) o~ FEEL
TG EP FLFTBHEEI

2o mRAFLCEPIFIHFECEFLEALTERL ~FLCEHFF L~
BEAEGLCEBOIFILLIBESTLZFS o

-119 -



R E2E i

[2]md ]

5=
&
)
N
N
N\
Iy
—
%?i
F_x
-y
\_.
3

5
=
B
I

=% 38 ik % 32T R EEG 0 R

TR ERAEBEFT RN F ! FEREEKGERA R 7L B
LR 0 U R R L YL R AR TR B

W g b e K K i BT AT R X B AR
Pl RN A A HREL T 0 A F F

L E

Flahd A BRARAGHDIRRT AT A BE T AN R
P2 3B iy 3MEFHTRFLET > BRRFEREA i £ 232
%ﬁﬁi?ﬁiﬁ’%%ﬁﬁ”%%ﬁ%%&iﬁﬁ%ﬁ’%w%

Flb o R B R Pd R TA R 3EE G 5b o

IAE D LR EHEE 0 R ARG BES R L L ¥ FlERIie
AR AR B2 A2 SRR RIRE T B2 iR £ R S R
ZlefRfii fRAOE R Y HE L RE LB BT R EAFF > ¢

3

B2 BB I EER frRT 2l w& > HARE ) A

BAR A AT P E AT R AT PR RTIR 2 MR
BORE T 0 St A A BT (510 B

PR A HT L e #4482 2 BEP ) 4 5 AEP
S FAE R G e 02 Yol @ % 37 02607 §

—\

[

.PJ

Tl

A\

=T
e

7

S

o

-120-



-121-



G SRS R iRl

243 AR F T X 17& (7) ¥ 3126 %

T X 17 # (7) F % 12032 55
LRE AT F 21 43w
T 17# 127 1p

[FH#HEE]

*% 534 “GUCCI"Z # w7 2 B BaR2 a2 d b i e
fo i B gUag e g A i (infringingly similar) 4 223 3 R enifor 2
25 ( &W%>“ﬁ*%ﬁ%*%ﬁiﬁf’iﬁﬁ%%giﬁ%%go
2ARmE BT REZFH *a%g,,gq;#ﬁj;?r,% EAFRIT £ -

(%3]

-?N_;

F 4 ??‘T‘Zf»% PR FET RE 2 “Gueei” 2 H s T 2 B RE AT S

ST o TR 38 R 2 B A G E W ) F 0 4962 4 L3R

-122 -



[2]i2d ]

N
¥
\l‘“
el
9
ET
-
-y
\_.
Ly
¥
ok
~
N
4
N
R
M=
N
~
w
oo
=
N
~

2T ET A5
S FinER A L TR 2 el LA 4L
ﬁ%%ﬁé%%éiﬁﬁ?oﬁ%*ﬁ&%fﬁ?k%iﬁi’ﬁjﬂg
AA2Fr o @i S ALY
ﬁﬁ%“*?*k%ow&‘iﬁé%%@ﬁﬁ$$#%ﬁ%§%i$%
SRRy S e i3

(=47

N
d
X
ln..
A
ETIMS
N
pod
T
N
N
F%ri
e
>
h
ppas]
(w
>~
g

frd 2 EBBFEZ 2
H s RRfrR G ELN L0 B0 A - Wa a4
oL AL EP R RITIpF R E AR TR R N2 Y
LI R RN E R N mm%$4%%ﬁﬁ$’¢g SR bl oA (0f

-123 -



244 7 BHT X 14E (%) ¥ 1980 %

LABRTLI13E (%) % 6316 %

LABRTX14E (%) % 1980

TR 14E 120 1P

(&4 =]

R (F3FA s b era b ard ) 4380 a R FAk 0 & B4
RS T L 4 AR SRR Re T - MEURLAP RS
TR FR iR RERARERFRLES AT 2F ’F‘f‘%ﬁ%
BaR B FEmBET R ERER G BT a2 why e BRER %

R % 380 % (1) ~ % (23 ~ ¥ (3)

Ay 22 F PHRERET 2 mns (R ErEEs T F

L2 BL AEPRBEORERNAEG AR &S 2 LR A7 LA

-124-



Hedp o WA R 0EF(3)IE LT
Tl i _F,l— 3

z
%

)

&

2a ¥

ERa s 0

2=

5% )e Jr 2 Mg {8

PR

i T—

d
:II- /z‘ Fmi # ﬁ}i *ﬁ-/z‘
AT R

”»

2w

'
i}

N

=

~

cm ¥
S

\

2 AR
£Y
1% %

3

B R AR

i

A

f
¥ 1% 2 % 2757 - /T*u
TR R AL 0 JEA P T HA

I} ;

7~

kN

)

i et o (Rt 2

i

I

2ie A5
I'+

3 N

b

b

-125-

B w2 b

ETFERET R IR

()32 % (278 LT D

REAME R 126 5

RN S St S E
PFoooeig

4

¢

%

D

1 3 “-l» o~ 5
P E [z

|J /j;_ ’

oo A5

l'+ ‘}:

e A

% 38 ()78 3 % 38 1% % (2)78 2

250,000 ~ (4p § *t45 2 1%z

B

B F

A

- AT YA

15528 25 i g?

B s g
%3
i

2

==

p:\.‘. ?-‘L ’ L8N
i A BE T iz

LR P gt B B3 o~ R jE H

/z‘]xfr_.m ;T'é\\;:]—f’ia

>

==

= TR

4

.

%7



R SEN -, A A

245 A a ¥ F T X 17 & (7) % 18156 %

T 17# (7) F % 18156 51

LA E S 40 43R

T 18 & 120 22 P

[%5H#E2]

h&Y o R4 BEd R G 132 24 TLOVEBERRY | it
PR SRENT AL GFARERET - RETH L DT P T2
b i s #" OSHARE MAJYO RABU {v BERI » # » T OSHARE | -

TRABU, 2 "BERI, m # & 2% % »TMAIYO |, M52 8 » #F< s
B+ 32 Love fr Berry ; ~" LOVE&BERRY % " LOVE%BERRY | -
LRI BRSO R LR A E poAp it AT AR Rk

$ 38w 252 - T F R

[ %3 2i5)

iRt

EIEE R £ S g 1]

PR BIREY  HNFl B4 BT P e P RES SRR
%ﬁ’%ﬁ%@aoﬂﬂﬁiwxﬁﬁgﬁ’gﬁgﬁﬂﬂ%gﬁéaﬁ
FHER RTAJEHRSPHRREH S BRBEY TP TH -



[+%<8]
[ SR R

2. LI HAFRRT

3. R4 i L R

[#]5i524d )
%ﬁ%%%i*ﬁﬁg’%%ﬁ%%&ﬁﬁﬁié%T:

(- ) F A 2P E Rz § 381 % 230 ok 2 3 B 4 4 il
B Tl &3 > AL PHRER YT DR 230 B2
BT de 42 % A0 B BB A F o e P B RRE S RIS 5
Bz o ot 2 SRS AU Bl % > F R 0 R 989N T
2T DRFRIARG L PR LML ERE D e R

Bis o ERRRE 0 MO T i@ Bk b bk (- ) B

)
B2 % 38R 3ML AT L RS 300l & £ iEL Y R4 it

B 4P AZBRY| A LR R ”a!;,tﬂ;‘;;b ciFd v Rt

@ﬂ;wﬁ?a~¢&?%ﬁﬁi’ﬁé#%ﬁ‘1? PR
SEBHE A R F RS 2 A iﬁ*%ﬁg"m{rm}ﬂ;if
&2 Pﬁﬁrmﬁﬁfﬁ»’*wm@m“%i*i?”‘@%**i

MR AREEE R F O BT S EAER 2- e o

-127 -



246 A IR¥FT X 18& (7)) % 2350 &,

T 18 & (7)) F % 2350 52

SIEE A AT 26 A0

T 18FTH 250p

[ 4 &]

RAGKTHE 22 A 0% Tt S0 A SOp B o AL G
A B R R 2 T R (u—r;ﬁg_ r}?»,‘l-’é."r;a'ﬁ,l—J) FH2ZENFEERZ e
G S EREINE TR AT I g S RN B

R RS Y SR TR NN RN

WA B e o P AR R B 2 B

it
F=L ANiE ¥ o
B & RS N RIAR A B A BT PR RS & R

-128 -



BH R e FIE BT TR AT P
FHER  RIANEF PR S S BREF TN -

[#%p]

>L.
bl
1
W
&
‘-\
-r:\j,
3‘/
-
W
et
&
e
B
7
Twﬁ{
q.;..
o
e
%“3
\ng-

L £

’#%{%iﬁéﬁﬁaﬁ’

.;Ha

?fﬁ%%ﬁpﬁ%ﬁﬁwﬁﬁﬁ% 2

[#]552d )

R4 0 St AR SHLEIE S LAY 0 BB LTL 48 5
hEML T E o FRAERL EEE KT R i
2L EAT A NG L RF OB L NG Y G foRE 0

TR AR AR STz B B -

AL RERE Dl S S b S R - o

iz % 38 iE % 2 mer e TR ) (profits)enge B2 * > Fl L4k 4 % 5
JeB- B A A A B B o TPt > A RLAR L AT HR 2 2 REEY 0 &

horiB2 % & FR2 R8RS EEE K
F ?%F’i’-%iﬂiéﬁig%’ﬁ%‘jﬁﬁ?i%ﬁ’i’—:J},@w‘;ta‘ﬁ,;;
i JUB R AR A TN B2 0 &Y 0 g5 T0% 2 T R
ZHREAHR L LA ST R TR D P RET A L RS
%ﬁﬁ“ﬁﬁWWP’V&ﬁﬁﬁ*iﬁﬁ peniifoz. 70% o d2 0 R4 A7
WM 2T B G AR R AT B
FAL Tl R 2 3F L BEE 2 R R i o

—:\—\

B & R e~ R )i R

AEHGEL R F AT I7E (7) F 5 18156 Bt B2 TR 4]
FW g MLfE2 4R > B @i iR TR EFRZE Y 38

W2 ML IER Cide R AR PR B ST LR

-129 -



G SRS R iRl

ARFIFAFRARAG 2 RBHE ot - K RO RS RE
FAar{Ez it BRI TR B L2l BE 2K

oL F R TR & T ERE 4§ b (deterrance) pk &
L2 3R 3N LS AR R LR A

_“\
X
=1
v
g
B
T,
-
(3
™
il
i
o
N

-130-



24.7 -} %

PARIFHRBAFT NS 220 FID) T RAE L DR
aﬁ&m%?ﬂétuaﬁﬂﬁﬁﬁﬁgﬁbyiéygiéﬁﬂ@wk’
FRELS - IR RE LT A A P T R
%’f@ﬁﬁ%ﬂﬁ—ﬁ’&; B BT H AR T R o T

PZRBFTREFE G ARG A RITES

EREEEA LT e 0 A RER TR 16 # (7) FF 2398
d 3K FhE ®¢hﬁﬁﬁﬁﬁ%%%@ﬁﬁﬁ%—*1%%ﬁ%’

T

SHRE G ERIRA TR TR F TR L LN L A TS 2 & ot
MR F AL E S kA Kb P WF ST AT E o k%

'_é
PRAERRA I A FARPE S FLF UL R WL R TR

W AR RE DRI REAPTEET e R S AR 02 Lk

Fart 2 METL AUk S F AR B
Mehi k] EEEATEIE o Bt > BRI T RN A
(R -2 » ) x (23 S22 WB/QEE ) SREF AP0 ]
é_‘LLL—‘:;J."P:;‘ ¢ e L‘Lﬁﬂ—ﬂp‘"\“ PRy i“’?/@‘?éiff“,f ;;,*ga 1A gg\;j\%ﬂj o

BLIER2Z g ~ AREREF SR o

BARE AT R ITE (7)) % 3126 5249 » X 3 2 i
2R E R & ’*ﬂﬁaﬁi(%#%#iu“)@ﬁdpﬁ4ﬁ
BRIP40 K EHENE c A ne T2 17# (7) % 18156 5L

-131-



G SRS R iRl

P KA EREE ARG P ATEE Y 38 5 3 HmilEEs
2 3% sl B £FRIT S Y F;f’%%év’ﬂ%i% e A EEANEEE TR
v *ﬂ%ﬁgv}g}_/z 38 x_,_ % 2 IE”:}\_"VTE,QL-;"L;!( = A «f],ﬁ? ’ W“P{“\T

|rg

e 82> AL PFHRER AT REL L A oM B ipl Tl A
FA) B 3 o A RBE F T L 18 E (7)) ¥ 2350557 0 <
PR S 2Pt s A REES Y BB LR AL RNE R0
B e FA2ERL S EEE KT F BT T2 2 T EHY L

ME2 AP B LS BRAAR R AT B RGE -

Bis o e T2 16# (7)F % 12032507 > < K 2 F iy

%ﬁ%iﬁﬁﬁ%ﬁ’égﬁiﬁ%{§§&%%%ﬁﬁﬁg%¥ﬁﬁﬁ

BiRo AR EEAAeR R Y TR RS FE PRI B e B

-132-



5 4, B 2632 15 2] ik

- ~BTK % W& F2Rins AP HET a2 FiL > FAN
AANP T FRA2FRE: SR LFELI RT X AT RGFHE
PR ks B A H SRR A 24T R R
2 HEBEA - R P h AT T R R 2 ey E o

- -~ Halzband % : B205 3 et A A% - 374 T m4FH i+
FAXRZED D BB FHFRER FRAELEL 50 ok 2K
- FHEFEMAEL T A FRAITEI- B RARY PR

S TR AR AT SR TEE BRI LR

Jir

» Hollister % = &3 FEMARER g h £ L35 ik it l—”—?
MeNER?7LRBNE B2k ZT HFEMA *Ei%"ﬁi»’tff‘m

F 4o 1] o
v~ Zoladex H: L @A FRRI B F T RHOPEF o LT o K4

EATEE TR E PHRAWEF R 0T G F s kTP

DR 2D AR TR BRI ML EFETEIE D2

TR

7 ~MessmerTeall % : BHREHEAE*HFUFENRE KT 2ZH &1
BAEE Y C Gk R RRTE So 2 Sk B IE AT R
B AT R L LR R £ 0 A R R AT T R i
O REZABFIRATAT;Z BHERE AR T ML 2
mﬁ-@\pt ];ljo

# ~ Zivilkammer % @ FAREEA G P N E R T UL 2 F A
:‘E'J%é‘z@’éi%*%%g&l% T}L-\/»Eéal'gjf'r.lrg"liifj‘jﬁ#lj

AL TR E RS ‘Taﬁ}"“%iﬁ?'lfé%%ﬁi? B0 R B TR AR PR
4
3



25.1BTK

(R RN P

2 g 12009 # 77 29 p

%5 1 ZR169/07 (F A 2 %58 3 %2 12)

3l 5L 0 GRUR 2010 - 239

[FH4HE2]

*%k2 2 BTK .- BEFE Fir

7 % % (managing director) » 2 H

M ofs

o 4 1 B E_BTK 2
gt LA TP L § 20 (2 2)-
ML 1B 28— 37 £B R

Lipia o R F e a4 o
[%%i2)

EET i E 14 05

[*%<g]

TiE AL H

E PR RS 2 BT

TAT AL Y R
PIM R R F R ERIELI AN R AT E AT 5 Sk
Peoily 231 & 80

[]dmd ]

)
RS

BRI TR & P 7 MR 4 2

F gk
ek L RAIES

< (common profit margin)id ¥ 24

2

F_&
Rl
T

N

2=

=4

=% Ak R GarA %

R

-134-



-135-



G SRS R iRl

2.5.2 Halzband

R0 BB
F|A-p gp 12009 £ 3 7 11 p

% (4% | ZR 114/06

[FH#HEE]

AL eBay 2 @ % > Bk SR ki ps & Cartier 47+ 2

b & (Halzband ) - ?E%izﬁvfﬁ F ik 2 &0 p Cartier o F] 5 3%55 —‘5
#\W)ftmu% iﬁ’}t Lo B @ o Fmp,\_‘.é \:xE}‘?l '&K—-i + ;f'}t i'ﬂ' J* )i%
7Aoo @ 2 oeBay tR 2 oo 2 ?f'f’f@i* TN 1l SRS G -7

BREELF EFRAFIREFT E 0 R
[$%:iiE])

BT LS 14 1%
[k <]

eBAY itk = i3 A B FIH R 2 2 2% (misuse) > @ Ao @ H JRiT R

“?ﬂi*ﬁ%%iiﬁ’%ﬂﬁ%ﬁi@mﬁﬁﬁéﬁﬁ%%ﬁ;,ﬁ
TRERLF e

[2]ii24d ]

FIes i RIEFERETR Y TR £ & dok o R R BN EOTE
Mé%i%ﬁ&’%£%¢W—%é%&%*@ﬁﬁﬁéﬁé%?ﬁ%ﬁ’

Aot K WAIERA L o

-136 -



ETFERET R IR

ARV 2L AT HEHETR T TAL 2L AT R
%hméﬁ%@ﬁw&%ﬁﬂéiﬁé’ﬁﬁ’%i ﬁﬂ%%%é%%
R LI TE

(=4

MBI BB 2 e » RIn 5 st 2g 3] & 2 Y T Storerhaftung | &

PR S 0w A AR - AL T R RT R FRE 22 KA

-137 -



G SRS R iRl

2.5.3 Hollister

RN EF 2 e

3l Mm% o 1 ZR 55/05

[FH#HEE]

W GRS FH N LR LT BT RLFRELF &
BoORARNTRRELF 2 B ERE LT RA o R

FBZ AR 2 T oo

[ %35 %i%]
BT EE Y 14 i

[k <]

ZIFEMARER L AL T% FEFT M PR P
R 2ib B2 ez FEM AR Y F &R EDT AR 2o

[#]452d ]

ERHAARAARDFEM AR o 3 B FHRCFEMARE K3
PR ARFRITEMAREDRL > TR RIBE RN T
- R E O REETE S OFERERE 2 B R R R

R R A E AR YRR L L Er R R
BRI RE L L P RTL RA S G E R Tkl

RRENET o mELE AR TR

-138-



AR BTN ERE o BW A E LA N R ke 45z

THEEEORL  CER G EB LGN X BT R

"l

o

FRLE S R PG R Fmehpr gl R RER SERFLE 0 B
¢

$OERE ST M Lk m e il Tl HeR R

43R R A BRAMABET S HT T R R F R ORE AR
MFFN B B2t RERE Tt R E - TRETIHE
R P RFEFTANE LS BRFSEEFET R AT

$ R 2 50T R i I o
(=44

B # R SERL DT ARG T L EF L RER
SRR B AT e Y A M ek £ 0 e R
CESTS RESE SER S £ 31N RY E SR R TIE RS
W 0 2 RIEFISARE DTG 0 A B F RS HE R TR
FE R 2 B - BANRTAEM AR » HOTEY
AT R AR TR AR AT 0 R RS @R T R R
WA o ARGIT LR EE D ] R FEHAFEDF RS o T

e £

<

- BREE FHT f‘?ﬁéf]%ﬁr%ﬁﬂﬁ 29 d NEET 5 AT E
AAEARM o e SAEP T BT AEMARORE  BEL T BBTH
ﬁiﬁ%ﬁﬂéﬁﬁ%ﬁzﬂ,ghf¢4%§?a%ﬁﬁ%@ﬁW?’

TR SR g B R -

-139-



2.5.4 Zoladex

(RNRES N RE S
F|A-p gp 22009 £ 7 7 29 B

2|4 4y35 ¢ | ZR 87/07

[FH#HEE]

A Ao BHEFRDDT R REEE S FH 0
H

N . 5 ” P » 2 St » 2z = _\ - /2 . y 2 % 2, -+
Fo BT REESORE HEe e 258 a fgpPay - BER

; CES A Y Y R R Y L
?EW%%&%%%*iﬁﬁ%%%%%%ﬁﬁﬁﬁﬁﬂﬂ’H%
]E

LA EEETENE DT R -

iﬁiﬁﬁﬁﬁﬁ$%&ﬁwﬁﬁ’&*g%%ggiﬁﬁ ERy
FHEEESd 2R P LA TG tL aehHRaiid
AR ShE B R o

-140-



BT RN IR E R

R R LR &R L £ 10% 1T S RIRAE £ IRt Y
%$W%%Yﬁﬁﬁﬂﬁﬁ‘iﬁwﬁﬁiﬂé oo R o0 EFRILE AR 4
& £ 3 1 10%:3 #ﬁ%%@&ﬁ’%iiiﬂéiﬁ’&iﬁflﬁ%
B BiRiEs e GEEE E RR L - bl ] T
RPN Y A ﬁ%&ﬁﬁZ%’W; =T REE TR L

Qﬁ’ﬁéﬁﬁﬁﬁﬁﬁﬁiﬁ%ﬁﬁﬁﬁﬁm°

(\x,

-—m

e =

(g

3
oot

gorbo i Rin G 0 TAE ST FE A
ALV ORERATT R R p
Rl R HRFT ER ok A

R IR E AT S T A RE R 4

(=471

§otk 2 F S BT REPTERE 1 ¢ EHS o aREH LR

FOE R L0 A Y FHRESORT AR > - B
HFF 0 Ao AP TR LR RSB L T AR 0 R B RS
FAEERRZET > FLERLm B - AT &

FoWERAFPFELEWMZ PR ERATEFLRPEEEAE
*

T
T
¥
R

FHEE &SRS RY R S EF 4T Y
S8 £ 2005t BRI S AR L O N BT e

-141-



G SRS R iRl

2.5.5 Messmer Tea |l

Tt B 7%

H)p B

MEFE

:1966 & 17 12 p

% i M5 ¢ Messmer Tea ll

3% gLt

[FH4HE2]

v

o Y
R4 G

iy '? R 2

2

Y

o E e

\‘ﬁ

Nk
Flig #

FAFRAIE RA LR BRI RS
N ERIE R T E - SO

BAHRL2Z BN L 2Rk

[*%<g]

B A KRR TR Y

FTEP'?$%E$ =Sl
[2]i-md ]

NS Fr} =a Y
(Z 70 g &

B o+ 3
":I'\Z\’ﬁ,/

2+ R
jr“‘ﬁJf m_r::_}_]\;j’ﬁ':—g ’ QP&)!'%”I/{)‘—L—

eSS VI A

Ib ZR 5/64

IPEN ERL PER 3

EH 4

- g
AR T ¥

B

’ QF;;»}';%-E-&&%— i r-r't""i‘

R R C T P
7f /f" }tfu“:m ’ :}}’:’}E$/” j\#\ﬂ'}t/z‘

l

RS TR 6 2 e kR IRt
-;ré;%%_,}g—af-_\g 4T AN %T‘ET » TF %;&ﬁ#"—r%ﬁ
HEfA FEEN DT K7 {

-142 -



(intervention) s~ & A4f o 7t 2 #b > p 7 548 ik 2L (legal nature)ji
20 KR L T F B2 ApEER o

E TSN - E g 7‘3 DN ﬁﬁ“%/;ﬁﬂ'ﬂ Pis 't}—’lﬁ‘f'“i‘ (&=
ﬁﬁgﬁ,aﬁsgm%ﬁx%m@ﬂﬁﬁﬁﬁﬁ&ﬁgﬁéﬁﬁw’%
fg»\i’r—*« Rt iz;rh v 2 4] 7 %41 * (commercial exploitation)— k- ﬁ*ﬂ

B Sk Fu(Senate)» KL B2 RS RAFP A HET] ) BT R TR

B0 R RAsFE N FRHRAEZ L S A RF IR N A R
PRA R st et ko SRR e B G E R HE B
THERR Y P AL G F R T SR RFEF R ST
EERRIES 28 S Te S SRR S T R
:§Q%ﬁ%5ﬁ'wx'ﬁﬂﬁiﬂ’”@ P T RRAT o T RE

il GR FEARFEII AT FHRBRELY PRASHE
HKOET Y RIPBEFF - RIEET B ZEEHEP T B 2B
FEMEF B2 o HETHARERIEAR > T B IRERE S
RN BT 2 FRATA 52 B % % E(the amount of the royalty shall
be in primarily on the commercial value of the injured exclusion law
trademarks..) > @ 7 H vl T & E it b 2 2 M0 SR endE Tt b0 @ 4

LA B ERT AR T AR 2T o

-143-



G SRS R iRl

2.5.6 Zivilkammer

R FRE 5 %2
H-p g 2005 17 20 p

31 % Y%L @ 4b O 336/04

AR RE LGP IVL ERLEF 207 L& E535 F% @]P\iﬁﬁs?]
2 pgeiedie o @ 1979 & B 4nie * TATC Atlas Transport Limited
Liability Company ; i¥ % 5§ 2 &4 ©3% 1997 &£ 5 % 26 p % " Atlas

Transport ; :&d & F 4% o

MR %2001 & 4 % 30 p B4s * T Atlas Courier International
GmbH j #is > AL ¥ F XL EFEH  FE XYMz HF T2 4
F¥ o425 Tatlaskurierde ) $e38 2 355 A £ 2 At b i@

" Atlas Courier Service GmbH ; 3 T Atlas Courier ; £~ 3277 & o

el

RFZEREBRLFERTIhY F2 LT ET 2 2 iEd
3 2003 & 7 % ok frpRB~£ 1,507,973.66 Bt 0 R A UG BV £ R
5% 4B AANG 672> AR FARM F AR AL L H 79,898.68
BT et 5%2 A1 A (82004 & 27 5 pded )

MR AERZRES Y AL 2R RERZIAFRAEFLILIFE
WA FY LAF L WERARE LTI T RO R R
FOoORPRBELG EHRET AV B URDT TR -

-144 -



[%%2]
MRFE 2% 1405-% 26 5% % 207/2009 540 ( Regulation(EC)
No. 207/2009 )

[*% 8]
TR £ 23 B R o ir in T
(2% %]

1. 2 Fazn @ s e » 2 0.75% 1% 5 3+ 5 41324 £ 2 2 # (1,597,973.66
% ~*0.0075=11,984.8 gt ~ ) » w2 BEE T 2 11,984.8 %~ 4c F 5%
2414 (p 2004 & 27" 5pdel ), HEImomw .

[]4md ]

1L RBmiAL2 IR 2T L apd s AEmF e o [ Atlas
Courier Ltd. ; ~ " Atlas Courier | ~ " Atlas Courier International GmbH |
Tatlaskurierde ; &~ F ITiF £+ > RE BT L2 (FL &2 R A

FEEZJIZFNEFL RATEETLRES -

2. AR AH A B AHSL L LB T AR AT B AR RA T

iR s R R R T 2T e o

3. REHIFE L 23 B IR B ¥ %~ (Gross proceeds=revenue ) %3+
¥ ’—ﬂﬁ"fgf” ,'}'J}:@EF'" UGB E3R 9 — A —;*E'f | & 3t 3 Bt LS
1%3 5%2 > 5§ LR 67 i £ 28 A2 & bldeiiho

ERHNPEEY L ERBE

4.@%ﬁ%i%gﬁ%aﬁﬁzﬁfaﬁﬁjaéi—i%aaﬁiﬁ’
- H

H 5 3E 11 WA E R 35 k£ T Atlas Transport |

sl“

IE /‘2‘ F’D F:\.‘»

-145-



G SRS R iRl

AR R B FREET A F 07 KNS RF LT E -2

bk
2 FACICER R LB E I BRI LA AR o
B T AN BRI E BT TRERAEE 2L RE T 2R

%%
iR E B ¢‘$%@$ﬁﬁi%ﬁlk’§%%%ﬁg

B S PR FEEY 2 ¥ E% (know-how) ~ 7 4
CAH NN LI R R EREFORBEEET D A 2 IR R 2
BRAS HAES € L g) -

FELR L FH 0 H RN 0.75%F F AR B L LB A

-146 -



FEHIR - KA m%%%;%%%’ rﬁéwﬂ T A

FA TR W EREE LA A 0 P R RF ST SR X

oo x e b b sk (b G R g SRR P B A P38 o & Hollister

0 EREBNE R ERE L R R AP 2T
BT e e T Dl By~ B P LA M E i gl 0 2 B
ERFeLE > BG R ST S NS 2§ alidy 0 fodp g
ERE EMA S > A - IRETIHE B EEET M UE

L RRRE SRR EE B ER TR RS R R0

%
TR
e

¥

2

%

Sk

pLoek s %&#}t’;‘z%& Mo REFEHET RG> L LT IAARTNE
&

R - A T FHRRRATE A AL S S AR
=4

AP ETH AT FR R AR - Lk KR
Bz F TS > T T RA MBI E SN o B - A
£a A ARG

A
R FR I

oA E N uEEFIAELIE S ER Y > B iRy R4
B2z % 687 % 298 (32 712 ) T AW EEF LA pe g
EFEAAZRAL G 2 IER PR ATS FREAHTRES S
AT AR 2 I F mE AT F o & Zoladex k¢ 0 FIRE B E W

-147 -

o



PE ¥ #icip o 7 Bundesgerichtshof % ¢ » E2RE B 2 fin i At E 44 FE
BAEELAIEP R L Gy EF v EG & BER S RAPMA
G ek @ it d Y kE L PAREHIRATAL S Rl RFEIGS

ﬁ%{&%%&i@éﬁiﬁii%ﬁﬁi’ﬁié%%ﬁﬁﬁﬁﬁﬁi

F ARSI R PRI R RER S Z g h A A o

Eoo -y BRI L RS e

FOHMARRDIEZERBADG LT LZER G2 2§ FHIEEM G
- RFEIZRTA R G AFEE ML RFEEEA LD
EEER TRy * ER N !
R
¥ H

AR i A A RPEAIA G RT F LA LA H o R

N
i
3
|
1T
_“
Ee
) =
3%
M
(\x
—%;
pac

doie 0 - BIRLE REF LA e

N+

IR F AR

B iS Fr e g AR

AR
%‘3
%
e
o
"
.l'ﬁ'v
ol
g
e
2
TS—F
(\s
~\+
if

W o
&
1y

63 Bundesgerichtshof, GRUR 2001, 329, a) Ist gemaB § 14a Abs. 1 Satz 2 GeschmMG Schadensersatz
durch Herausgabe des Verletzergewinns zu leisten, diirfen Gemeinkosten nur abgezogen werden, wenn
und soweit sie ausnahmsweise den schutzrechtsverletzenden Gegenstinden unmittelbar zugerechnet
werden konnen; b) Der Verletzer kann bei der Bestimmung der Hohe des Verletzergewinns nicht geltend
machen, dieser beruhe teilweise auf besonderen eigenen Vertriebsleistungen.
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