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HE ik F 65 MR3T R S 3AE AARAR T L B 2 AR R IEAFIET L EZE S
RRERHZWARZE B THAZBGANRY OG5 EANRIESHEKF
ey~ TEEIME o THARMZIEERAAEMEEEEZ G, TAH
MERHFEBLETHHRALEBEIZE, -

VAR RS  RIEEHAZ R N A EFHEEENF > BT TR
FIRFAEME LS 44 Z 66 X BRI T I 0 RTAEREEMEF 65t 632
R e EMAERABEER N FEREFLGFH I0RRFA K (FHEAE
Flik) 0 R MERREAEHE R F 65 AT £k 0 TAFERIA R — AT AR F 2
B ZBAEMEERE T THERENETR - MEREERALT 50 0 H
ATHRZ B RME | B RS RALA A Z B e BE TR

OB 44 66 AR 0 T S Ak 0 FAEHERR 0 H 153211 AHE EHRA
FRs- 3] 0 2021 8 A 9 MR -

2 17 US.C. § 107 (2011) (“Notwithstanding the provisions of sections 106 and 106A, the fair use of
a copyrighted work, including such use by reproduction in copies or phonorecords or by any other
means specified by that section, for purposes such as criticism, comment, news reporting, teaching
(including multiple copies for classroom use), scholarship, or research, is not an infringement of
copyright. In determining whether the use made of a work in any particular case is a fair use the
factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is
for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole;
and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made

upon consideration of all the above factors.”).
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R PIERTEKRE 22 B 16502021 1 A 5 FEME S EEMAHSEMEAZER
F—RSFERALTNFES EFE SN BRM ER RN 0 ALk SRR 188 A
182-200 > 2011 4 1 A ;5 k3% 2 - o4& @3 ep 5 Hfhda & @ IMRX FAFMRAZAHR FRAGEX
G2 AE AR AHHGEEIEAT S B 0 B 93-132 0 2012 4R 12 A HBUR 0 FE S AR F BT
REE——FR S FERSF AR RRCFRE ) XAk A 2RSS 182 1 0 ' 205222
2010 6 A -
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¢ O RSERMFESE EFE TI2THRAER R (fsk) @ TEEHRES ST AGE AL XK
e TAIRMZBMAWEY > ARG LEAERNRIFELSREFT ANy » BRAZEHXE P
RBZ AR ERA R MRS S AHERIEEHN (XRKFAYW) » AFEFE
HZI2HRFE PEX WwREAFZEABGAEETFARARATEET AR ZRBE R
XACH R - BlBpE A B e dE A KT AN TRTAERZIE; RX > L& ABE 0
BMWE HAREABZRBEARIAEREEDE > FPEERAEERAZELENZFHE > IR
HZERITLERAAALME TR G 0 AR LBREZETEMAZF G ERHFFZ
FTHRHITE  MBLTABZIFE, o

TR AL R T 2R A AR AL B R AP REREHEH R SI N
B 241201841 A -

®  WiLLIAM F. PATRY, 4 PATRY ON COPYRIGHT § 10:137.60 (2024) (WESTLAW online
database).

O HHRBARAIE A RARAIHIR TR RS BN ZTH 0 TEENH o M FARE
WMEAEHESTEB R c AR 19578 B 515201547 A

Y ey B A REEFRR 101 FEME LFFETHRMER R (AEL X (FME) 2 "0 (K
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109 FERFEFE AR (ALEEX (FTHGN) 2 "HBEXE S  ZHHMBREZ (FF
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MREFEHAE) R THMFHRBEBRA e TR LM E A A F LB 5] F 4 B2
R¥EE®  AXBENCER "HAZAHREE L BF P THALKER
Z RS B VA Schwartzwald v. Oath Inc. E3F 3 2 R EIRRE#HA T 1544

¥ O BEMAERREFE N FERFESFEI0RRFEH R FRAREY £/ (=) 3/
(3) -
P g MM AREEER I FEREESFE I0BEREA R EFAEY X -
i £ B bt E R 2 R 2 31 0 T 4 Jiarui Liu, An Empirical Study of Transformative Use in
Copyright Law, 22 STAN. TECH. L. REV. 164, 164-241 (2019).
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WA 2T T () 74 ) BABILEER Y BAZGHTREER
A EA84AZ O’Neil v. Ratajkowski % (R A AN BE TMiFariaz A FIRITS
FlicdmImiaR e % L2 ZEAIGEHE)  IKAALEHNAFTRT > K q
dofTR R DAL A -

— THRAZBHRBE B T#ILRER, ZER

HirTHAZ B RMYE | P EEF - EB A T2 Sony Corp. of
Am. v. Universal City Studios, Inc. & * > & Harper & Row Publishers, Inc. v. Nation
Enterprises 2 %8 F B F A M B R GHE "THENRY | #4 BER
BEMNH AR B R 2 (B Sony #5T ) - MRAFH EMH A AAT
LBFA TR LML -

1990 5 8F » £ B 37 ik 2% F Pierre N. Leval # Harvard Law Review ("1
EAEIRE ) Bk TS (Toward a Fair Use Standard) 89 X 5 @ » 7 H & 32 s 4
Mg B Z LR o Leval X BR& 04 T HAZ B ERME | B EWF BOEFF
THERZ B 69 BF > PPt AIRAT &2 T e | R EALR & 0 FBCR T SR AE X
Bey, 'Leval X BRE  SEAMATL BEAEGR TREAEPTLA GBEM (FTEA
FER S MARF) - HREET AW > BT Z AR T B A A A AR
R @ e

1% > £ B R 5 kR Campbell v. Acuff-Rose Music, Inc. % * > 51 T Leval
RENXE S RER TR ) AT B SRR A AT S R LA

>’ Schwartzwald v. Oath Inc., No. 19-CV-9938 (RA), 2020 WL 5441291 (S.D.N.Y. Sept. 10, 2020).

*  O'Neil v. Ratajkowski, 563 F. Supp. 3d 112 (S.D.N.Y. 2021).

* Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984). sL%& ¥ & = F| M 47 & &1
B KR Sl EALE B o

** Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539 (1985). st £ # R X #]| F 17 4 &

MEE TN TRIFEKEIREINE -

HowaRrD B. ABRAMS & TYLER T. OCHOA, 2 THE LAwW OF COPYRIGHT § 15:19 (2024)

(WESTLAW online database).

> Pierre N. Leval, Toward A Fair Use Standard, 103 HARV. L. REV. 1105, 1105-1136 (1990).

® Id. at 1105, 1111.

“ Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569 (1994). st 5 # & 2 F| F 4T 2% & K Akl »

® Id. at579.
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{£ B o Campbell k7% > mhr T A AZBGRMYE | WEEHFREZYHL
BARRA AT E G LERFEFHATHGRER "L ) TRFANEY © Campbell
kR IET®RA » —HEFEALMA > A AITEI BN EERERERTLER
ZE ey EE® o & Campbell 1% "R EWETZAIR | 5BiLEHE T A RAZ B R
WE ) BEFeLEZIRA T — T#thE R ) BPIRAT Sony ¥ B £
Bk dllr "HRMZ A RNE | REXERRELT .

& Campbell 4% > 2Bk &k A #] 2021 £ Google LLC v. Oracle Am., Inc.
E7 A BERE TAMEBER | BB FIET o Google FikIEiN L 0 BAN M A 0y 4
M EFIETA AT S GARR T B B R R E—FRAAAITE TR
Booeg THey ) B THE P e Google ik &R €M% (Google) #9#] 4T 5
Mk T aRALHEAE R | o & Google £ 0 iR TR HAMTAE R R AT HAEAR T AL A
BRI TREAGMBIE AL THREBNELENEE (W X) » kR LsE
B AEZAE A A ITE (el W5 A2 X85 ) 178 TR RIEALHAER -

 HIN Campbell FRABACHAE A Z 33 BT 4ACH > B2 7; ka2 > # AR KR ERI
FAEAE S PT48 R 6 S ALA) BRI 0 R ESEAT 2 0 0 B 164-167 0 2009 -6 A -

Y Campbell, at 579 (“The central purpose of this investigation is to see, in Justice Story's words,

whether the new work merely ‘supersede[s] the objects’ of the original creation, or instead adds

something new, with a further purpose or different character, altering the first with new expression,

meaning, or message; it asks, in other words, whether and to what extent the new work is

‘transformative.’”

* Id. at 578-79.

*  HowARD B. ABRAMS & TYLER T. OCHOA, supra note 41, at § 15:26.

Jiarui Liu, supra note 36, at 185-186.

*' Google LLC v. Oracle Am., Inc., 593 U.S. 1 (2021). b5 i A 2 F| A 4T & L4 842 X 45 -

2 Gary Myers, Muddy Waters: Fair Use Implications of Google LLC v. Oracle America, Inc., 19 Nw. J.

TECH. & INTELL. PROP. 155, 178, 188 (2022).

Google LLC, at 30 (“since virtually any unauthorized use of a copyrighted computer program (say, for

teaching or research) would do the same, to stop here would severely limit the scope of fair use in the

) (citation omitted).

50

53

functional context of computer programs. Rather, in determining whether a use is ‘transformative,” we

must go further and examine the copying's more specifically described ‘purpose[s]” and ‘character.’”).
¥ Id at 30-32. FBE RS ERASL 0 L (Google) A& T T AR X R MAYR 24 F 44 E4F
EoyF2 > Mk SR AAITSE (ERAKS) 9By AARR XL ET EHEFHOBE
T AR G E R 2 AERK  ZERSGEARREWEQITLFE T FAEH X0 A
ey o EARERAABHEAETBAFRAEAMEX L2 REA N ERZXS - HiLE
Rk RREWKE (Google) #H] AT &AM "L/ R | ©
Gary Myers, supra note 52, at 189-90. ¥ 7 Google £ 3% * A T4l » FHA RS ER
Google v. Oracle E3F47 > A k8535319 - B 115-131° 2021 £ 12 A s ¥ AH > # £ H
T #R 3% % i% 2 Google v. Oracle % F| ik AR 63245 A R A] » A1 65 52 47 © B 77-104 » 2023 “F
1A -
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AT P > & Campbell 4RI HASRERA Y THAAZ B ALY | %
Fx Rl EE AR TiLE R 0 R 0 & Andy Warhol Found. for the Visual
Arts, Inc. v. Goldsmith £% * > 2B RS R EHRATALENH AL "HHZ
B ooy RMEH | B Ry H BTy F R o Andy Warhol RT3 2% > F B T H A
Z BB | bR EN o T THALMER | R LRRARRATEETE
HEERETHORE Bk TR LEZZRNEE THAGB 7
Andy Warhol ik Fe:td » SR #T EEARE TH e RE - Bk TR 25 5%
SRR FVEALA THRRAXSEEMZ B, 0 AR AT X EH B LT
FRAITEEERGELEHIESN - T8 THAZBORMEE | BETZHER
TR A SIS ) 2 R 5 o Andy Warhol &% » IR IE &R B4 & 3 k3T H
GRS RHESHE  FAEAAITAEARETHRE Bk ER BAREE
B THRZ B RMEE | B R BRI S o Ri® 0 B Andy Warhol &2 %
HERLH S H TR UMM R BT 2 > Andy Warhol £RF € E T dibitis
A HATHRAZBNANE | B FHEZ EZMN  HAHFBRES

" BEz@thER cHBEZ T B T3H, —
Schwartzwald v. Oath Inc. &

Jo AP ARAMRE T HEE > mEAR Y AT AR L AT
B oo XHBRHMEATARE T e RIET A T EALME R 0 T AK Schwartzwald
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Jiarui Liu, supra note 36, at 185-186.

> Andy Warhol Found. for the Visual Arts, Inc. v. Goldsmith, 598 U.S. 508 (2023). & # & < #| fl 4T
By By BT AN R AR EAE -

*® Id. at 529-33.

* Id. at 532.

® Id.at 532-33.

' Id. at 547.

* Id. at 558-93.

N Andy Warhol %2 33 » % 7T % Bob Anderson, Commerciality & Originality: Andy Warhol's

Impact on Analyzing Fair Use on Social Media, 31 J. INTELL. PROP. L. 230, 230-267 (2024);

Shyamkrishna Balganesh & Peter S. Menell, Going “Beyond” Mere Transformation: Warhol and

Reconciliation of the Derivative Work Right and Fair Use, 47 CoOLUM. J L. & ARTS 413, 413-448

(2024).
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Schwartzwald, 2020 WL 5441291, at *1.
Id. (“Schwartzwald alleges ‘illustrates what Jon Hamm looks like wearing trousers in public while he

walks down the street, ostensibly without any underwear.””).
Id. at *1-*2.

1d. at *2.

1d. at *9.

Id. at *3.

1d. at *4.
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Graham v. Prince, 265 F. Supp. 3d 366 (S.D.N.Y. 2017).

1d. at 381-82.

Schwartzwald, 2020 WL 5441291, at *5.

Barcroft Media, Ltd. v. Coed Media Grp., LLC, 297 F. Supp. 3d 339 (S.D.N.Y. 2017).
1d. at 352.

Schwartzwald, 2020 WL 5441291, at *4.

1d. at *7.
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summary judgment on the issue of fair use are DENIED.”).
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