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the Traditional Intellectual Creations of Indigenous Peoples * the Exclusive
Right to Use the Traditional Intellectual Creations of Indigenous Peoples »

Access * Fair Use » the Four Fair Use Factors * Parody * Transformative Use
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FAEGY THE ) By o sboh 0 R AR AR SR AL 8) R AR T R 6 A 2R AE
R IR A ERIEAGAE (parody) ~ #AbdE4E A (transformative use) ¥ IRAKFEE T
MR ARETF R T A BIHF o XEHEMEM L — FAELFEME » HLeEE M
ERAG AL WEIRMRAE A 2EEE R RAMEERNAZIESER 8
e B AEAMAE

Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax
Case and Its Predecessors, 82 COLUM. L. REV. 1600 (1982).
UM EEER I FARELATE 1 RRFA K -
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B A2 R A4 (United Nations Education Scientific and Cultural Organization,
UNESCO) # # R % Z 8t & 4 # £ (World Intellectual Property Organization,
WIPO) &E#l & 2 (PR3 KM XS4 R B X G EH AR A BETITS
o B Rk T s &2 ) (Model Provisions for National Laws on the Protection of
Expressions of Folklore Against Illicit Exploitation and other Prejudicial Actions) (F
T HARR) HRBEAMEA R F ) SBERARE - R T IEHBESEER
(1) EAKFAGER ; (2) REMES P EEH KGR » LASELEEN ;
(3) IR RAGEIERE A —RAIMES ™ o uoh o 5 RIGBIEE A T 2 HEHAE L H
% (incidental ) R 0¥ » FA GRE A AR @ (1) AEE > KB FTR9%
For KAREHM - LR TR RSAMERZRAFMEMS S (2) — kM B
ARG Z i N e RASBIME R A M RAGAIME G R MARB R ~ EF K
BRI -

\Y

2002 F (PR#ER S It AL R FEZ K-FFEHE M) (Regional framework
for the protection of traditional knowledge and expressions of culture) T (k1%
Gormki XAL Rk EAZ %) (Model Law for the Protection of Traditional Knowledge
and Expression of Culture ) ( FH#AR#HE %) BIMEE A KRR > F2IEH B LML

" Section 4,1 The provisions of Section 3 shall not apply ~n the following cases: (i) utilization for

purposes of education; (ii) utilization by way of illustration in the original work of an author or

authors, provided that the extent of such utilization is compatible with fair practice; (iii) borrowing of

expressions of folklore for creating an original work of an author or authors;
2 Section 4,2 The provisions of Section 3 shall not apply also where the utilization of the expressions of
folklore is incidental. Incidental utilization includes, in particular: (i) utilization of any expression of
folklore that can be seen or heard in the course of a current event for the purposes of reporting on that
current event by means of photography, broadcasting or sound or visual recording, provided that the
extent of such utilization is justified by the informatory purpose; (ii) utilization of objects containing
the expressions of folklore which are permanently located in a place where they can be viewed by the
public, if the utilization consists in including their image in a photograph, in a film or in a television
broadcast.
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(1) eHEHE ;s (2) A KB (3) FHMIWE: (4) AFEEF (5)
[

2022 e Ay R AR L AR R OR AR S e A ROR) S8 AT BUR K& B
@ (The WIPO Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore, IGC ) &3k L 42 th a4 (fR¥#E 1% 4 AL
kM2 E%E) (The Protection of Traditional Cultural Expressions: Draft Articles )
(FRAMEREER) B RAERASACHERE » R sm XL RkiEeg&EER - K
BT 0 A PTBARAE SRR S A 0 AR 4 AL R 0 PR R JE TR AR AL R iRy
Wt A~ AIFT AR (article 5.1) © & 348 A RS A0 I R 4R R&#F (outside
the membership of the beneficiary community ) 1 1% 4 X 1t &k e - K 1%
4 XA & iE 4k JE i@ 42 A (outside traditional or cultural context) #91F# (article
52) ° sb4h o A 88 (acknowledges the beneficiaries) ~ 7~ § 0 & Bz 7 &
1E R % BF 338 % (not offensive or derogatory to the beneﬁciaries) » RAEERAE
R R BE R % 2 4% % (not unreasonably prejudice the legitimate interests of the
beneficiaries) #9AT#2 T » T A5 F #4474 ¢ (article 5.3)

(=) FFSAME ALK ERAHBAM - Pl B 4 - Wt - MG - &
T HER R TR EE F B AR ULk

(=) nHXA R LERME LGRAMES -

= BEEAZSEENFR

1R AR 0y ST AR T A F 16 45 Ao (EEHEE) A (GRiutfak)
(BHRFER) - BF5p A MR LIRS - fEp TR TEARTE
LEFHZ B R ) AT HRE CRE R RSB ) MAEEH (F

¥ Section 7 (4) (2) does not apply to the use of traditional knowledge or expressions of culture for

any of the following: (a) face to face teaching; (b) criticism or review; (c) reporting news or current
events; (d) judicial proceedings; (e) incidental use.

(5) A user of traditional knowledge or expressions of culture mentioned in paragraphs (4)(a) to (d)
must make sufficient acknowledgement of the traditional owners by mentioning them and/or the
geographical place from which the traditional knowledge or expressions of culture originated.
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EAEH SRR GRE  lde FEAMRHE - FHIREREZHEF - (FaHix)
R AIRAE - ZREAHEG PHAMY ZAMERAE (FIBKE1BFEIR) -
BAEE LA A EARE TEARRER ) kRN RE—XbkiES S0 %
RARFE LA B0y LRSS B A e B4R L ARG cnuru/snuru (AHERA) WIE R
FAKERF > PPARRAA R AN THRAEARA R GHARLEGHE EoER " LB R
do o RERAE Rk AL R E AR BAMTAAEREIRE - AHE L STACIEGRM Y -

MR+ HA FI AR B A T AR R AL AR R B S o A e SRR R AR AR AR
1) 5 T AR 25 AR AE ok v {8 F) B AR AU B K R /AR - AR A N F 0y Lk
& ARERAIACEMMESL TR T F 6 RARA B EREEM A0 2k F
B R AERBERERAACTEMGATR T @ RIFRERKFTA RS TH
AR BEARRAE Rk XA 0 E B AR~ SRR At o

S RAE R Z v B P B R A A A R E R % PR R BT A ks
(1) MR B ey REE; (2) FEZHET; 3) AR E AL AXMEE
PTG 2t s (4) MIRAERHEZEBRETHAREBEIHE (FEREF
651 % 278) > B A AR GO B BEERARTZEHRAGEAMS -
vg B FI BT R R E B A AT S BERM AR 0 1976 B A B F MR E X K
¥4t ** > Campbell v. Acuff-Rose Music, Inc., £ * 1 » & £ B ke 2 H 462 % A

BB RN WA RN (240) R RAEGE B lT SRR ? KT EAER G BAMELA
HEAZHE F AT 0 Youtube - https:/www.youtube.com/watch?v=pjfH_WhiRcc&t=2061s ( & 1% % &
A :2025/02/10) -

©ESE o RAERITEAERE R LI — £ B IR R R SR bR MRS
21 #9 > & 37-77 > 2008 5F 12 A °

Vo iEF o F & R4 (Hybridity) #91% 4% @ »A Homi Bhabha 64 % 74 & #8025 3 R A% Rk AR 4%
HBAIMEREMED] 0 2 RESHES0E 18> B 19-200 2021 3 A

¥ Folsom v. Marsh, 9. F. Cas. 342 (C.C.D. Mass. 1841).

¥ 17 U.S.C.§ 107(1976).

20 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 579 (1994).
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PRz g 0 FIR 8 B 095 R B AL R 0 R B B AR & AR AL R
& — K RIARAES  FESR R T FehkiE (expression) & & (meaning)
H L (message) * HF FRARAE S04 7 35505 » AR AL AL MR S 224
J o BRIEG AR B B CHRAE Se dg e F R 0 AR A HEAAZIZNE - B
LEWRLH B ZRAL GO S AARME » TFBHALMEER - TTH A HIRE - K
HEERKE BAMER T » JFESALHE FRIEE T oy b A & £ ey 1E e
HF R R BRIEATAE o WA S @ AR RRAE Rk 0 XA R RAFF L R A S48
A 72 e

b o KRS AR LR RAE RRT EAEPT AR e 5 2k M A] - {2
Wikl mimz 0 BiRMARERAGER L BMMMEELT - T ARER, -
M T RARAEA ) RARE SR e KRR R A B A AR SRR AE Rk oy HEA]
FERAB TR — LR ATRERBFLNABERNE" - THAHARME
RAARHES L RBEEXPTRE - RRFH 2 HEWEREHEERAE > TH
B o e B R AR RAERGRRE B L ZEAB K Bk THAEY
A EJRAE Rk AR ARt o TR B R AR Rk LR R R EZREG T E
HATEAE B o shoh o HAREGEASEE AR T R0 "B SRy EAE
BB AR R HE AL R | RE 2R2MAE T RERZIAE AR ERE

> Id. at 579.
2O RAERMAZZARMEAES THRABEHN ) R THERABREK ) 2 ERHA209%3 B
33952004 1 A -
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PRl o PTAE SRR LT - SALMAL R RBGEG E F R AT et 2 N A &
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IR e Sty ML B B0 AT R W K R AL - R AL B 9 4E & Sk
BARRE S - AR R R LA RS T F AN S R - R ST )
Th o WA FREHOTIREN S > A B RABBIE ST O REREHE
A AR Z N BB R ™ o A2 GRS AR T o A R B A S AT
A R B A AR S 00 JB b 2 AT R 30 C R B 0 B A W 60 LA
ik % A ANE A 35 60 1R 3% -

FlZE o b e pl AT M2 - 0 T EE2 My ) B s " bkigx
ﬁgj’ﬁﬁﬁﬁi%%é%ﬁﬁyﬁ’< HIE) REZXALKRE  RFAA
BT BT RRRE " F =28 (F2345) » AXRLETRE=ZR
PAEL RN ENR L TR B CAFRNANEELTE k7%
RB A 58 e Ah B M AL E M AL R IE A SN BRIETREL - R
RS2 RSB TR K » 52 0 RARME R OGS - B FK - S
HE AT A XA ERME AT AR RE TS E
SIEE R R ERMAKHE  SMEBRER K

CEaME) FR S5 EAEFF R KT AEHEA 48 B RAq Loy XA &k iE
kR A XA R BB HAR 0 > BB AR RIERATA (5 24

POgBEREER I FERELRTS | SRR FH R -

*  Harper & Row v. Nation Enterprises, 471 US 539, 551 (1985).

»  Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 586 (1994).

®ORABRME ¢ R R BL I R TR R AR RAR KA BB RE MR AE Rk R KX
B b e AA AR A WM o W R AR R AR AR o

YoOR gt AAMRARGE R HERRLARBHZ M KA RRERATRALA R

FIE  RRABRIRZT X R 0 B AR E A E MHFH SR -

28
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) o Hhm e b kit $BMAEEK > RBRGMNE BB M AL
¥R G TRAGESE SN EH EIEREREA B S #HeEB AL AR
A EmEERAERKL

Beoh o A B R A AL R M R R B REN T X AR LB Ly
LT R AFE T AR EZIME | WFERR R~ BRI AR SF
flde (FRHEE) MR Gisnm R AR ENEA > 4@ %A (customary use)
MIERFAE N 0 JEAFAE A ARER KT A Koy tE R & (prior and informed
consent) *° M Ff R B FALM - FIGRB LAV ARG doik R ALK E " S
R b & e AR Sl R AR A FER T T KL M & B S Ak SR F ey R

JEBFE AL IFRERIE TN T B — TR B T % Rk
RO AL T M - BB AEF o ERE o (FiikR) B KRR A ZAF ik
AR A VA S A 5 B 89 (gainful intent) Z A48 H1% %18 H (outside their traditional or
customary context) #94& A » I8 F SRIE AT AR A 0G4 AE (authorization) C RZ
TwmALHEH B w2 RAEFIRNE ™ TRl w7 X8R &
FEAEZIFBFTRATZHAR T A G S A2 FA X Il ﬁﬂﬁﬁﬁ%’
TRFALRRF I B AN Z FE @ wAE A 0 & M b - B &34 A E M B R
X ez RERESH  GHEERNEM)  RELEKE S TERRXEGERE
e e

»  Model Law for the Protection of Traditional Knowledge and Expression of Culture, clause 14: This

Part sets out the procedure for obtaining the prior and informed consent of the traditional owners to
use their traditional knowledge or expressions of culture for a non-customary use (whether or not of a
commercial nature).
*®  Clause 4: customary use means the use of traditional knowledge or expressions of culture in
accordance with the customary laws and practices of the traditional owners.
Clause 28: This clause creates an offence where a person uses ‘sacred-secret’ traditional knowledge
or expressions of culture in a non-customary way. ‘Sacred-secret’, as defined by clause 4, means any

traditional knowledge or expressions of culture that have a secret or sacred significance according to

31

the customary laws and practices of the traditional owners concerned. The offence is punishable on

conviction by a fine and/or imprisonment.
> Model Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit
Exploitation and other Prejudicial Actions, Section 3,41: ... In conclusion, it was agreed that
utilizations made both with gainful intent and outside their traditional or customary context should be
subject to authorization. This means, among other things, that an utilization--even with gainful intent-
-within the traditional or customary context is not subject to authorization. On the other hand, an
utilization, even by members of the community of origin of the expression, requires authorization if it

is made outside that context and with gainful intent.
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