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Organization, WIPO ) # 1996 “F 3 #t % 1k # 4% 49 (the WIPO Copyright Treaty,
WCT) M HEFRERRCANTES 716 ZE6F 1 BAACMENNE IEE

1 PA2 & H AR 55 @%%ﬁﬁ%*%2%%%%%%%&?9%%%%@1%
T RBERAEREZ T F T2 WCT EES THRE2ZARE 48
BAZFMHENE IOERE 2R =ZFRRXRAZATRT ” THrEREZ I
B ERAAATHE : (1) ZYEER Y B SRS TREETHRES
RTZY LTS Be YRR (2) ZYHFEERAAER AN EANF
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Mo &R WCT 3R S 84 iR oy T RAE A 4730 L A U B (248 L B #F
B (Agreed Statement) % 1 #&% 438454 - QBN E Ok TR AL
BT AR50 e AW R A BAL IR - -

Proposed Article 7 of the WIPO Copyright Treaty:(1) The exclusive right accorded to authors of
literary and artistic works in Article 9(1) of the Berne Convention of authorizing the reproduction
of their works shall include direct and indirect reproduction of their works, whether permanent or
temporary, in any manner or form.
(2) Subject to the provisions of Article 9(2) of the Berne Convention, it shall be a matter for
legislation in Contracting Parties to limit the right of reproduction in cases where a temporary
reproduction has the sole purpose of making the work perceptible or where the reproduction is of a
transient or incidental nature, provided that such reproduction takes place in the course of use of the
work that is authorized by the author or permitted by law.

PR N E O S 2 AT AL HAA IR E A A A A GG R BIAE & = 5 RIUR B ¢ AR R
KR FFERFFEEFHARA - FHBEREZFHREAMS - HXE %f’ﬁﬁfz£X£J
B ERSTOI A ()0 # B EEFEFHF 0 https://www.is-law.com/4-1446/ ( k£ B &
2025/04/30)

YOEty o RE9 H3738¢

¥ Caterina Sganga, The right of reproduction, The Routledge Handbook of EU Copyright Law, at
5(2021).
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AR E BB —XiE R 2008 4 Cartoon Network, LP v. CSC Holdings,
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¥ 17 U.S.C. § 101: “Copies” are material objects, other than phonorecords, in which a work is fixed by
any method now known or later developed, and from which the work can be perceived, reproduced,
or otherwise communicated, either directly or with the aid of a machine or device. The term “copies”
includes the material object, other than a phonorecord, in which the work is first fixed.

' MAI Systems Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir. 1993).

Y Christina Mulligan, Copyright Without Copying, 27 Cornell J.L. & Public Policy, 469, 473 (2017).

Mark Lemley, Dealing with Overlapping Copyrights on the Internet, 22 U. DAYTON L. REV. 547,

554-55 (1997).

Boyle, supra note 7, at 90.

?  Cartoon Network, LP v. CSC Holdings, Inc., 536 F.3d 121 (2d Cir. 2008).
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117 44 (a)(1) & 2248 R AL R ey (Mg 3h & B EEH 5% 5945 ) - Mulligan, supra note 17,
at 475.

214 at 474,

23 1d, at 483.

*ORBATEANTHAEXRTHE > ERAEAKX S @A 1991 FEEXFERERL S THE
al @A 1996 FE # B iRESE S -

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society [2001] OJ

25

L 167/10, Art. 2: “Member States shall provide for the exclusive right to authorise or prohibit direct
or indirect, temporary or permanent reproduction by any means and in any form, in whole or in part.”
Directive 2001/29/EC, Article 5(1):"Temporary acts of reproduction referred to in Article 2, which
are transient or incidental and an integral and essential part of a technological process and whose sole
purpose is to enable:(a) a transmission in a network between third parties by an intermediary, or

26

(b) a lawful use of a work or other subject-matter to be made, and which have no independent
economic significance, shall be exempted from the reproduction right provided for in Article 2."
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PR TR R B AR 0B A e A ke B AR B R R IR
(FAPL) % ® & Filmspeler £ >  FAPL % i A Ak % o S 3 T H 34N B 2
L ERAR T o AR (TR &E ) THERILIN & 8 FAPL £ ¥ o k45 i%
12 F FAPL M 4348 M 180 RALHE AT TR E 2 A -

HHHEMBETIRB AN ATRAERELZ IR EE T EHE TR
TS FH SR 1AERE  RBEAREGARAZMGEASEEMH: (1) ZEH
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WA P R REBART LTIy (4) ZYRFHEREALAT AN 2
P MRS T AR =7 e AR B RAER S TR FERSFER 5 (5)
ST R R e E R o KRR SRR AR RAS R - IR

SEMAAGIESF S | AR TG R R MY

27

Directive 2001/29/EC, Article 5(5): “The exceptions and limitations provided for in paragraphs 1, 2,

3 and 4 shall only be applied in certain special cases which do not conflict with a normal exploitation

of the work or other subject-matter and do not unreasonably prejudice the legitimate interests of the

rightholder.”

Sganga, supra note 14, at 3.

® Id,at5,10.

** Joined Cases C-403/08 Football Association Premier League Ltd and Others v QC Leisure and Others

and C-429/08 Karen Murphy v Media Protection Services Ltd (FAPL) [2011] EU:C:2011:631, para

165-182.

Case C-527/15 Stichting Brein v Jack Frederik Wullems [2017] EU:C:2017:300, para 60-72.

2 Tsa¥k | (transient) - EIGHFAFMSRIEY - Hliesb 485 9% b B (Internet routers) ~ 48
A% (Web browsing) T RAM ¥ & TAEME T ARG A SMRes TR o T
(incidental) > EI5Z EHEMMEA L ERZANAGHECHFRT  AFEL LB L E L >

Jo 77X B4 IR 25 (proxy server) A R E G 649 4% 7+ (local caches of computer system) °

THEAENEEZ T XA BB "TaWey, (transient) * W& " M A 49, (incidental) -

Guibault, L., Westkamp, G., & Rieber-Mohn, T. (2007). Study on the implementation and effect in

Member States' laws of Directive 2001/29/EC on the harmonisation of certain aspects of copyright

28

31

and related rights in the information society. Report to the European Commission, DG Internal
Market, February, 2012-28, at 32.
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* Directive 2001/29/EC, Recital (33): "... A use should be considered lawful where it is authorised by
the rightholder or not restricted by law. "
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* Sganga, supra note 14, at 9.
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