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B B g (free software) E & R7 1980 £4X Richard Stallman 3%
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BS#RaE > LA B By s BE 4452 GPL (GNU General Public License) #2
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HE GNU HEMRR - A B ix ki GPL bR Y3 EAEH# 7
R REBIRy ZAEMERRT B0 > RERMELEREHIT - 28
Bt ~ A~ SRS RA WA Y 0 B E M (copyleft) fE2kA
RARMEAG BB AUR —REREY - R R A b RE{FEL
BF o  BHRBAELBFIFREUAAAMZZ AZELE > BAKRALN
£HBZEH  BhBBORVEGESTOOERNE K25 R
& F2 GNU/Linux ~ Apache ~ Sendmail % £ £ ¥ £ @R @R EA > Linux
B R REBBEH ELZHAREELZ G REETRAEERKERA A
BRBEANEERCREANAY - e b RBEHOALA KM
(proprietary software ) » A ZAEHEARE - 12 A AT HME > 2R ARZE
VEMAZ AR ARIMAE R » A H 52 B a9 HATIER » 2 &E 22 A
ARG R AR A NIRRT B

FBERF RG> 1990 FREAAMBREHRAKBEA > LR
A4 1994 569 Alappat £ T — A E A4 (general purpose computer ) 4
AT BT B B AA2 04 > 1995 £ Lotus v. Borland — % > Lotus &%
Borland %8/ @ SR EH AN > LERERBNIHMBLATIH S

' Copyleft 2 3% "%k, & §4EM P R HF 5 IR & AT 2 BLRAE £ A AT AL > REITL
o NI ERER TR X ERMRAMER . HEMEH R MR
¥ A 13,2007 %64 -

T a RS R > B MRRERS REERL A7 20124104
http://www.openfoundry.org/tw/papers-and-teaching-materials/doc_download/1627- -

3 Kirk D. Rowe, Why Pay for What's Free: Minimizing the Patent Threat to Free and Open
Source Software, 7 J. MARSHALL REV. INTELL. PROP. L. 595 (2008); David S. Evans
& Anne Layne-Farrar, Software Patents and Open Source: The Battle Over Intellectual
Property Rights, 9(10) VA.J.L. & TECH. 10, pp5, 19 (2004).

* In reAlappat, 33 F.3d 1526 (Fed. Cir. 1994);Evans & Layne-Farrar, /d. at 6, 19.

> Lotus Dev. Corp. v. Borland Int’l, Inc., 49 F.3d807 (1st Cir. 1995); Evans & Layne-Farrar,
Id. at 20.
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Ao BEHBRBEIEANEEEZ L BHRBAEFLIRARYEZHHEELR
oAb kB YIREZ M EA  ERAAE SR ER Y
—RMEHE e RXCGRE B & B BN RB EF 2 heH > B H A Y
BHBZBEFE  URHBAFRCEORBEAE—EE -

R BHRBERIREEN YRR

Ao ERREMER S EBRT QRS BERHEAR
A DA 5] B4 — B A AR R > MR —AE2E o B B RARAEBE K3
SR it &40 IBM ~ Red Hat ¥4 B a dy sl i ¥ 23 > 8
FHEERAFINEEANS > TRETARA ST 008 Ao B8 AME
HoUTHHEBRBHHERERBEINHERRA -

— - BRERRAFARRAGSE LRAFRBAAHY

REBORARZEHNRARGHE  BRESHEZBRTEHT
FREA-HINE R EETAMARTHE > RAREAE T4
Mo E230-50BAAAEEER > VHAEBEARBSEEBRIEA
TIRFE 0 BARBE MO BT U EE 0 BAMEE A FRE B A
B MBEEQUEAEZRZEERNELS S - BREZHHF ~ Ak
R RN REEBEEEHAOME - B RBAFEL

® Frangois Lévéque & Yann Méniére, Copyright versus Patents: The Open Source Software
Legal Battle, 4 REVIEW OF ECONOMIC RESEARCH ON COPYRIGHT ISSUES27, 38 (2007).

7 Jason Schultz & Jennifer M.Urban, Protecting Open Innovation: The Defensive Patent
License As A New Approach To Patent Threats, Transaction Costs, And Tactical
Disarmament, 26 HARV. J. L. & TECH.1, 3 (2012); Richard Stallman, Software patents-
Obstacles to software development, GNU operation system, 2002/03/25,
http://www.gnu.org/philosophy/software-patents.html.

8 Schultz & Urban, id.
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M RE R A SRR S B AR BB A TRAFARE
Pz AV EARBMTRAZRECHALRRER  EABEER
HEEE BE A — 53K E A% > 4o Linux/Apache/GNU %4 A
BTHRALENAFETLERERTRADE BRSBEZERERIERANE
AR KRB AES BB TR S EMEEELTR - A
A R REA BB e RO RTRER  B% IBM -~ Red Hat %
FARRUREFAMRBSAMBGEH OB ENS] > RIBOBRBLERAH
BESRBAEBEUAN AEFRETARRAAALLAT - EHEFE
ME BERA AR EBRAEELABEEETROLA LB A mT
DR AR AT R AT BN 0 B b AR AE A > AR BEAE Sb R T B4R 5
’%‘ °

CFAERR A BREAM

— R F A BN F RIS~ Be N 8 X EE - HER
mEEE %T%@m%$%%%ééﬁ%%ﬁ@%ﬁ%’%ﬂ%ﬂ%
MFRRESOEEA LR GRBHEAME - BRMERMEE SR EH
MR - AR RBHEEE RALZAE RN E XA G R F
( anticompetitive ) ~ [EL%%£] # (anti-innovation ) » Z 4] 4] B T 47 & & 84
NPE ( Non-Practicing Entities ) >R ¥4 & # 4 £ 2 i £ 4 h w k&
@’ﬁ%@ié%e@@%%%ﬁﬁ@mﬁ”w&ﬁ@w&T’a@ﬁ%

° Id at9.

' 1d at 3.

" Id até.

P ISR G EATIE RAE A B TR AR A S e e o
'3 Schultz & Urban, supra note 7, at 3, 10.
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WEEEZEA BT ATHLEHE LRI 0 A LR BB
P A3 R B S AR W 35 £ 4] o Red Hat & A d 388 & 6948 >
5] > M4 2002 £RAk P H KA EAIE % 8 hAAAIER R
Hat A| FA R ZFEH B EAIGAY  EREXFEIRETHHER
S BSHBHELE—ETY > TABRREILEHERHIT RAES
RAEHEXED o KM o 3E Red Hat XA LA B 5 A 692 4]
4o IBM MBAARBAHL 35 D RARE R L SR AT B g Ry
AHABERE  FEFEBRT-—RBEQIeoILERE 4
HI B TR AR AR A S - B —ETHE LY
Ao BUHHERKANZMREEESE wRRedHat R FI B &
B Aa B o9 EAE RARA A AR > LH R Microsoft 2 $2¥ & & $A¥IE
FHMENNINFIEREN TRAIRKLOEEFERIHRIKE  MRA
HEBECEEAT BB RBABRT R ORRERBES > RERACT
AEFFRBEA L L ETABHTE > REEAGFERGCIEALREA X
# Ly & (legal uncertainty) © & B3R A B Lk h bR A S
@ (Free Software Foundation 44 #% FSF ) Fr E & &Y 3k A UK 445 332 2 4|
w "

Evans & Layne-Farrar, supra note3, at 10.

Matthew Broersma, Red Hat Defends Controversial Patent Applications, ZDNET UK, May
31, 2002, http://news.zdnet.co.uk/business/0,39020645,2111257,00.htm.

6 Red Hat, Inc., Statement of Position and our Promise on Software Patents (2004),
http://www.redhat.com/legal/patent_policy.html.

Schultz & Urban, supra note7, at 4.

¥ 1d. at 14.

Matt Lee, End Software Patents (ESP) Project Formed to Eliminate Software Patents,
2008/02/28, http://www.fsf.org/news/end-soft-patents. End Software Patent Project,
http://endsoftpatents.org/.
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= -~ USPTO @& 5 e A F A4 K o B B 3G

B F I F R AAT BT (prior art) K&k - LUK B IR LES
POy FIBT > ARz BARE AT RBEANTLE &
EheFeg Rk o REANRF LR A TRAES > RBE EOAFHER—
REBRREMH HEFHESARR  RAMLA RBEA G &B
THALMEMORR B HRBBERNHREE  AMREHRLE
HMEBEARANE T  RARBRIEZRZREOE > FRLRES
RAE B3l XM wh A E RS KB A KA K kAT U E K
B iR S RATRMTHE T » USPTO SEwmB Y HELTHEARE
EHBBT —HBE RN EA FEBRERSHEAT » Rk
S di o B MES) 0 A AW AE AR TRMIEER R EALA
FHRTR BPEARRERE —BHGELEE - fREEF SR
REABERARELEHEULRRTERRNE T KR EHEERAR
AEMARERR > RELEBRTEAFO AR BT EH IR
AR —EEP B E R0 B R AR BAR ] o Bk B e & H R

BEA - BmH AHRBEHNRE LR EHRE B AR EBR
% /3] Amazon 89 1-click £#]* > #| F BE 4 8 B % H4kr cookie® R iE 3| 3%

Evans & Layne-Farrar, supra note 3, at 11.

Id. at 11, 12; See Stallman, supra note 7; Schultz & Urban, supra note 7, at 10.

Rowe, supra note 3, at 608.

P g [ E S Google ~ Facebook ¥4k 3% 74 B B =44 £ %417 5 ] 2012/12/ 10 »
http://news.cnyes.com/Content/20121210/KFOHMW3CE1W8Y.shtml?c=us_stk °

Peri Hartman et al., Method and system for placing a purchase order via a communications
network, US patent 5960411 (1999); Evans & Layne-Farrar, supra note 3, at 11; Schultz &
Urban, supra note 7, at 10.

P RARAEER ARG T BRI TSR B A 6 5 AT 81
Wk -
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BERAEG I MTUEFRE - TRAERGL LR § £ EHRAY TR
ERER @30 B 3 R AT B Bl s 0 AR M B AE A% Amazon &% sy 1-click %
BB AT 0 BEIB AR TRAE S S PR £ FSF % s
d BB B S35 Amazon AR EAHIEIE L BT R BB AT E
ZERELAWRBEHAAEFN S B LR EFZEA > M EFREREME T b
R H S EHAKLENEEE "R T AR ZEAN A EHE
—TF > BASFARABRNBREEN R OREEFR TR FXIF P
R BRI AR Bl 3770 o SR M Ik bk B E R A EAH S A R B RHE 8 R AL B
B EEHMERNNERBA®REGYHFEINLT » 258 (2013) LRy HRE
FHEHECEERATEY -

W FHFHERTREAELRAEHN G RF

BB AR EMAR FRALATEABGER > 8 i
CHEARAETHERBLE  REREHEALRT  HA S BATANRE

P TARTHABANET LA ZEOER (T BEEEE 1428 &
62005 %8 A -

FSF, Boycott Amazon!,
http://web.archive.org/web/20081121093238/http://www.gnu.org./philosophy/amazon.html
FARFUT A E R DG RYSG  ZAFTEEA Y A Amazon 6y£|4 TAZERBkE R &
PARBZEFFRATE > TRAELEGTHA FRGFH -

® BREES 0 RATHE26 B 6-7

* Evans & Layne-Farrar, supra note 3, at 15. %X % 2004 £ eh L4k X % L0 4 ¥ 50
RBEANE BAIAREAHEMNENECLL TR RRREO KRB EA AT
i EHNITAEAEPRAER PARE I EH -

See Sam Williams & Richard M. Stallman, FREE AS IN FREEDOM 2.0: RICHARD
STALLMAN'S CRUSADE FOR FREE SOFTWARE 5 (2nd ed. 2010), available at
http://static.fsf.org/nosvn/faif-2.0.pdf, Stallman F 3% &4 & F R X k2% 42 #% 5 See
David McGowan, Legal Aspects of Free and Open Source Software, in PERSPECTIVES ON
FREE AND OPEN SOURCE SOFTWARE361, 366 (2005); Andrew La Fontaine, Adventures in
Software Licensing: SCO v. IBM and the Future of the Open Source Model, 4 J.
TELECOMM. & HIGH TECH. L. 449, 455 (2006).

27

30
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R BHEABRT AR R E R Bf s 434 B A xg e L
P abey T AT (building block) & T 0 EHBEH A EALHUR
FAMMBE A THRBEMNBESL > MBEELASLHR R TS
M EA O A B RE BB 0 5 Ak R R A6 S R T R
BIERE (A dRBALARBREL) D SRERTHESYE
Bo ARG RAE c FHRBEAMAMS > LRA L HGRBE
MBES)  TEAHEAYYABRLRTRER 2B CEREFRT
B —EHANRZXTR R —EREEH T RARHBAERE
% ABEARRZAGOHEE - PHEHNERS T EHFE M (thicket) |
RTRBM B LR SRR ER PRI EBORAS - B b %k
FHA4# Richard Stallman HBI5H  AEREAZIATRZER B EBTT
AEZR B4 B AR R T 0Y > B B RIS A ¥4 18 @A AMayHI £
EAMAMABRBM > AMARBMAE LA EREnELT
18 18 B B.48 R 30 — 8 S AR AE R ~ PRS- 3O 0 BB 2B BIE KA S
GRILH AT R AR 6 A 5 R E B E R B — e e B 0y A S
CRRETMEEXFEEHRUER AR TEGHBENETS - 2
PHRTHAEH G EROREAESORARBABSER > MARTP

3 Rowe, supra note 3, at 607.

32 Id.; Evans & Layne-Farrar, supra note 3, at 11.

33 Rowe, supra note 3, at 607.

* Lévéque & Méniére, supra note 6. MFAX CA S FAHXE » ROELF FHM -

3 Evans & Layne-Farrar, supra note 3, at 22; Rowe, supra note 3, at 607; Schultz & Urban,
supra note 7, at 5.

OIS MR AMEE AU RBHIRA AL T AMBE 0 ZATR A MR E A R A
B R BAEAHEEREZMER > WHABAKHEEA (submarine patent) » &,
Evans & Layne-Farrar, supra note 3, at 16,18 °

37 Rowe, supra note 3, at 609.

3% Stallman, supra note 7.
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&% pHEAARNRLER EHORETEATED -
3 BHRBEABRARLRARBEHEARR S

AT @ AT A SRR R AR AR5 ) B R AT E S 4
BTHRRE AR mA ETUSR FEOBREL £ b8 80
RA > RBHARSE > BNALATREE LM EF] - Tl THRKE
HHEEA LR E R TR - AT S — « — B T A2
AHRBAEHRLARCTRE 2wk EHREN > PTE R FHD
KELABABARELARIRAF R THMOKE - B bR RS 8
2 BAERLT » AT NPE A& Rib 3 $F g ik Ba e K5
HE - BARIESH A DRBABEBRZRBHFUATRZA B8 2B
TRALF H e A BB T BB F M oin™ o B i SO P BUR 48 Y
Kb AR BLE LT HEHGRR T B2 RAHATRERAAE N
HMBEMER > BERTHEASHLE  LFREEAEH T R LA A
HHEE - BES LA WE > AGRBEHATHARDE LR - R -
SEBETRBERBBATREEA > S s K0 A E B X200 FA4]
1A 0 BB A% A HoAe 2 ) — B AL BB 2 3) 418 T 42 67 60 4 P B EE B o
B - BB R BRI RS o 8 b AR AR B
B B4R A > BAKEEA GNU/Linux £ —#e) 38 » KREHALR
— A L RRAAB T A —ERE 544 Red Hat ~ IBM F 3 % 2
A EEARA G — Rl e R AR Z B T (fear uncertainty

39 Lévéque & Méniere, supra note 6, at 41.
40 Rowe, supra note 3, at 608.
“ Lévéque & Méniere, supra note 6, at 40.
42

Id.
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and doubt: FUD) ¥ s Z ANy LM &R > a2 B EL A
AN RLE > 108 THAT— 18 0 2R EMER s -

C RAA TRHIFRE

HENITREANOEREEABERANEX - 0 H o - @
e E > AP HET Eam ik o kR AR ERE RREEAEAR
12 AJET & F T — 3 B4 3 A] A AT 3 69 Fb 5 47 45 80 B 36 R 3% 4%
B FRH S mmkE LU FHEEAMERSTERANESEAR &
A e R EeFrI2s g B RRARB B ERA N B RIKME - LZW BE
R R AL S AR B R T 0 1984 £ LZW B4
Bora2mBF LM E L2 —BE > ER2RR AL EHERK
Unisys ~ & 93 & » LZW FEHEEHRF S BRERAAETH > &464£ UNIX
# Linux &% A #y compress #2 R, ° 1987 # CompuServe /3] J&E A
LZW FHE R34 GIF A ERR > GIF B X THETHEH T n
HREEEEHRROEREBMEAER > BHEHAT W3C £2£F¢ > &
1990 FRX 4+ # » LZW Hatr Ak a9+ 4% > Unisys 4 Bk RFUTH EAH G
BRH B RS a R B REMEY - A GIF BXey3r 5 WAL HE
AKX GNU 3 2 B b5 T gzip R EUK compress #2 X, @

BUEAY o M AEBANEEHIHBTATS  KEELHEEA

© Id at41.

* Evans & Layne-Farrar, supra note 3, at 16; Stallman, supra note 7.

* Evans & Layne-Farrar, supra note 3, at 16.

“ FSF, Why There Are No GIF Files on GNU Web Pages, 2012/06/10,
http://www.gnu.org/philosophy/gif.html.

4 Richard M. Stallman et al., FREE SOFTWARE, FREE SOCIETY: SELECTED ESSAYS OF
RICHARD M. STALLMAN26 (2002), available at: http://www.gnu.org/philosophy/fsfs/rms-
essays.pdf.
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b E b A E R E o E b RIAEE 5 R 0 A 6oL B AR 1 M BT sk
—ERRRARME TRENERAEBEELRENY L CEREBETR T %47
B EE AR EARBEEF QTR - SHABAGE hRBRT
REEBBEE AL MR BAFEEEBEART » ©AH AEE
G B A BRRALAEEBRILE BRREE B RE LS
T #2342 %48 2 (incompatibility ) » 3% At B ¥k 9177 A5 B2 & 764% % 0 B 4]
HEASSARAE AL BB F o

2 BHRBEHHUFBEIH 2z HE

PR B A AR HT 6 R 2012 R e B A F kAR B S AR
F23E B 02012 K3 Apple #2 Motorola # 4] 2 584 Ponser 75 E » #t
BREAHEATEARAGILRRNRBELE L HAAFNREE S
B KB RRAGEE T AT R MB > AR AR EA B E LT E A
AR 0 3305 N8 0 A E AR B o Ponser kB S BAE B4
W TERBAAERT  BIR RN A RREAETR, £
BHEAEFT R A A DR S ERRE R EA R E O RRE
BN BIABPGRER  BAGEOR B R EHRALAFE < K5 5]
BB AR A RA T X -

— s WHEBEEEF

BRRATOBGAFE > HABELE BB NS — B hw A\ F A B HE

8 Rowe, supra note 3, at note 78.

¥ Khurram Aziz, Judge calls litigants in patent war "animals": says software patents not
needed, 2012/07/06,

“ http://www.ipworld.com/ipwo/doc/view.htm?id=286367&section]D=news&searchCode=SEC.
Id.
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B E - HEMRA (defensive patent) TR EREHLEA > B0
Wk RTUBRRF LOXERAEHT > mbAAFEAERE 4
ARR GG R - A6 B B RPBAREFEHZ ER 0 AAREEIEH
WABMER B kB ey £ /23 » 40 IBM ~ Red Hat ~ Novell % » % L
WHETHRAT S R FA L RFHENE b R ALB W E N8 AT
A A E—EHELE BB ARIMAYHEHNT - 2
% AL AR RIE R DT KT o R BB o T IR RAE R M
BEFEENNBRFRCEARFHAME T AMERES - B EHEA
HNPE &2 AmEL HANPE AT RS - HEA -REEASL 2%
ABE AR AREEFHRF - g d kB m ZHEEH G AE — B
2o R AL hREABTAR AL RER —AAFT @KL &
BEFR R ANER B B fo AME & 89 7T 8 » AT A @ Zf AR R 3% 0 2003 % SCO v
IBM — £ TAEBBMERL 8 B EN EHREZEHNE
TEA DR RA R EA bR RE T2 — A WAREE
HBEAM o KMk 32.1 P 0 B HRMABANR - &5 - BAGE
TERERARBSEZFRE > ATAELTARRL A R NG b A48 H
By o

31 Schultz & Urban, supra note 7, at 6.

2 Lévéque & Méniere, supra note 6, at 42.

3 Id.

> Schultz& Urban, supra note 7, at 7.

P HUEREFAMAE AT ERTZ IR REHAE 8 G REALE — F Hi
SCO Z il » TTARMBEE B RMABAR — M LZHR  ZENF & NBTR
HECTEORBERATEMEMIELHZBRE > BREEFRELH R ATAE
+Hx 2013 £ ERF T HARBREBBE KX TR EMHEER — # SCO v.
IBM #4 > @ RZ2HEEEARAAELRI 02004 £ 8 A -
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—~HHFERERBELRBE

BAAAEHEMXB N RA KA MAM > PR TS Z A8 & )
S AR TRES AN ZA XM ESH AL — LT 454 e
Novell #2 Microsoft f£ 2006 4 Pp % i Z RAZAC $ B sy R 3tk » AL R
LY FEFEH > EEHEA Novell $i5re) Linux &R E % E %K%
PR E A S 4R 0 F RO RN TR TR AR A Bk R
A M IS o 12 B b RBALBE I R — B R R BH T
%43 Novell e B kB & 7 > B3 Lo 4 2 B4E K55 5 A&
Novell # Linux 4 F % #1 4 Linux 4 F %% RALBE ALY 0 Riafe e d
ZAEME R A B MG R ISR A Linux F o Novell #2 Microsoft &
sk €28 Linux 893F 48 i 4 F Microsoft > #ECR A% H )42 3F -
EFELMAMZES S S R A GRBARE T > Mo FRMMI R
Ao AR R A LB H BRI Novell @ M3 g £ 5] £ 38 5
b mBLHERRLGREL Novell WP LERAOHREREALAS
A8 B & o Microsoft f£% 8 %o L » T APEIR A %5 8448 %49 Novell >
%A Linux B3 4 KBBITEF > 7T LAsE 4% Novell R &R ¥ e A7
Wey B BB AR] — R ILRARITRT - AP BATA &K

% Lévéque & Méniére, supra note 6, at 42.

37 Joris Evers & Stephen Shankland, Microsoft makes Linux pact with Novell, 2006/11/2,
http://news.cnet.com/Microsoft-makes-Linux-pact-with-Novell/2100-1016_3-6132119.
html?tag=nefd.lede.

*% Various responses to Microsoft/Novell, http:/lwn.net/Articles/207559/ (last visited: 2012/12/20).

% Samba Team Asks Novell to Reconsider, 2006/11/12,
http://news.samba.org/announcements/team_to_novell/.

VM T B REEAE P AANRBESZAE — U GNU @A A HEAE =R

(GPLV3) A F.& » PEXEHBUEEARAA LRI > A 158-159 2010 F 1
B o
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B RL U AABE AWM LGABE R SEES S Rm
Microsoft &7 & zh4e Novell # B & 8385 B o1t B R - B A 38 H %
BRTESEEA—RWENE NS BEF LALBA M TR R
Lo THARHEG L BA A dRBE LM LATHE A
ey R B AR BRAEFRAMHEFE  Hlv B B £ L Samba”
MBI E BRI  HBEEBRP—fL B A Novell BT @ shAGBA L
3 o 42 2007 £ 0 A B W R Linux 24447/ 3] Linspire #1 Xandros
BB AT B R AE RS -

=N B BRI AR P A A R AR

—BBEAEEZRAOGEF X > RFIABLA 6 8 b R ZEE A
R AR P B A G RE] > AR B BRBOA FERE
EA BH G RBHEEL RS  EFFHIN R B BRI AR RIRAB AT
W& B A RF o 22550 BRI R F R BRI S o £ GPL
BRI E THEY R B

If you cannot distribute so as to satisfy simultaneously your obligations under

this License and any other pertinent obligations, then as a consequence you

o fpl o Wy - A0 A SRS T ZL B e ISR B 0 AR MM B R AR A 184y Linux
1 Windows 3] Ik 35 % S JE X ZIFF ©

% FSF # /& F 7 Novell Fv 4% #k & Linux &1 # 3% » 2007/02/05
http://www.ctimes.com.tw/DispNews-tw.asp?O=HIJR25B8XDF7SA-0CCW&F=CMO.

“ F A Rt Windows i o4 482514 1 2 o B o SR -

% Pamela Jones, Jeremy Allison Has Resigned from Novell to Protest MS Patent Deal,

2006/12/21, http://www.groklaw.net/article.php?story=20061221081000710.

Phil Hochmuth, Linspire follows Xandros with a Microsoft patent agreement deal, 2007/

06/18, http://www.networkworld.com/newsletters/2007/0618linux 1 .html.

Evans & Layne-Farrar, supra note 3, at 9.

65

66
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may not distribute the Program at all. For example, if a patent license would
not permit royalty-free redistribution of the Program by all those who
receive copies directly or indirectly through you, then the only way you
could satisfy both it and this License would be to refrain entirely from

distribution of the Program.

WEXFAREBRE  —BEAH A RFAE L ERMEOEAR
RAESL GPL 847 » M T4 B BE 2K s GPL RME & % & 4 EH 44t
A BISoe EAHT - A A GPL 274 8 Bkl > #$hea g
PR F R OB MANERN  HLBRBERMEMABURNET - 7K
BB DR AIEENOEN > wREAH AZHEAH HME GNU/Linux
M HEF A E AN — BN REEZRA I Ny BERHEFE
& HHE A AP N AR — B A2 XA 2 0 ¥ ¥ GNU/Linux A 34 0 Af
2% IBM MHE 4 % 4% GNU/Linux 8% > 4+%H& A %48 GNU/Linux #4%5
BN EprA RFREER %?*iﬁé£&ﬁ(mmex%%%&m
HT o ERGRAIERN  BRHBEHZC A ZHNAR  HPH
HEANELEER D AR WREGEELE-KRSACAZTHHE
BRI > B ETRAZIFAERKRMEM TR » 28 dkeik T4 A

AABRER=FEA AR SEEREEREBA LA CHEAINE
AIHE o SR ko AT R TR B = A AR o

7 SR E A A [GPL-2.0 # 7 #5%3F] B b Bk B > 2012/06/06 -
http://www.openfoundry.org/en/legal-column-list/894-gpl2-7-; Richard Stallman, Why Upgrade
to GPL Version 3, FSF, 2007/05/31, http://gplv3.fsf.org/rms-why.html, 32,88 GPL v2 &

M implicit patent license ;* v3 ;& Texplicit patent license | °

% Evans & Layne-Farrar, supra note 3, at 10.
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GPL % =g A #1991 £ Mk EFTHRREALEL 1995 F4
& > Bk GPL % — R k% R % R A6y AR - 2007 45 GPL % =)k
R ERPMABZ —HARF - GPL F = prx B ey B 8 £ 4 F L
%R B lm B~ Ak GRIEFHETE B A Microsoft #2 Novell # € > %
ZRRIFAANEATZE R GER > MERFYF X T GPL FZRELERL
Stallman B4 AAE AN TR EWATES A BREHELER NN YA
7.]69 o

GPL # =& % 10 #5#& & *

You may not impose any further restrictions on the exercise of the rights
granted or affirmed under this License. For example, you may not impose a
license fee, royalty, or other charge for exercise of rights granted under this
License, and you may not initiate litigation (including a cross-claim or
counterclaim in a lawsuit) alleging that any patent claim is infringed by
making, using, selling, offering for sale, or importing the Program or any

portion of it.

WA 2 BAIIEME S % GPL $ IR E R & > RIFEIEM
EHEENF > ST B oA GPL WS E M - 6 T M Z1E4
B o AR RT AL T B b BB — B R AR > BARERELA
BB LR S @i Linux EREFAME A4 RIE—EL 3 24 %A
3] Linux > & R0 @ A& b AT IR 4] » AL 2F @4k 4k GPL a9 Z1E A I -

% Stallman, supra note 67, “The explicit patent license in GPLv3 does not go as far as we
might have liked.”
" Schultz& Urban, supra note 7, at 33 : % F# > FIAT3E 61 > & 154-155 -
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11 tregar =% RAT "EBRE A T2 EH 0 FEE AL
AEFBOAN  LRAFBTEBEERKE > &0 mHABLGERFE TR
WITMTA SO BRRESE  LEEANEARFEAHA O RR T RIF
B RFF o BRRHE AT IR T REAE R TR P A EAF] o B = F&AI
“ﬁ%%%%%%~%%$ﬂﬁ%okﬁﬁu%ﬂﬁ(mLﬁ;mﬁﬁﬁ
HARE > GPL H=Zpre) BAMERRE R BERRE  AERELH R
MmAEEZFBOAN WwREGLFE B GRBREGH T ARS > BREEME
B R @R ARATREE » Wl AT % Ao T — 1B/ 2 K42 GNU/Linux
PrJB BRKE 0 £#HEEZEA AR O ER (GNU/Linux) - & TR H R
ME LA IRA > AR B B S ARBEZ A T4 IBM &9 &
H I F B R A IBM & 89hR A » R % Red Hat ) - 3LR#LE —JRZ R

FlRTHZEARMENIAANT FSF o9t » L EER NG L F L8
Bl 4% B 8% 5 7 ) i w42k 3

M RATHRALERROREEZA - MB WK > TRAS
# Microsoft — Novell A1 eh4F 553k > F AT & EA AW

» FRAAEAE M GPL B =R w — & SBORE AR
Z r%é‘*ﬁé‘ié\/z\%‘wkﬁ?ﬂfééﬁﬁ&é&% B EBTHZE BE
Ao EHAE (Novell) B HFRBEAWE > #8455 =% (Microsoft)
F Ay R4E#5 L GPL 3 8% > i H L AB R T — A2 | BAREH
B (ZVMFHF AL RERRNAE) 2. HE%EH T (R
BA KL F BB B — A LR E AR ERR ) 3. &AM EA

"I Tmpact, GPL3 - How Does It Stamp Out Patent Deals And Protect Against Patent Claims?,
2007/07/30, http://impact.freethcartwright.com/2007/07/gpl3---how-does.html.

7
Id.
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BELTH: (BRREMAEEERBE=E" ) $x&  ZRAKBUS
FOEAHNBRARLTFHRIGFE > LB CAHBAINAE R
FooURBARTREL LRS- FCRA AMBRER > RA L LR
f= ok BTHORME M BANM R R Rk BOF QA TRES T HEAR
&4 Novell-Microsoft $81 & /2, & 2007 F 3 A 28 B 214 o944
ARRLETAEZDEZAHEGEBEASZ o EZAMEWN T > A
&R B Novell » Mk Rt 2T F 45 51 #k 2k 48 25 gl o

W~ i R GPL &% ZE#EH# R K

g B RS FARMET  REHF L NPE 950> BFR
HHTAHREMNEFASREFABHZEEHR  BHAORELZABRAY
WELERBEMGBEORE  EE2AREMFELYEGRE > WRIA
FHAE NGB ATHRAFRE GPL £B AR LS 2T HEE
EHHRRG - AR EHH A DRBIMA ¥ & Z MY Jacobsen v,
Katzer — Z 3t & 58005 - Katzer % 3£ £ 4)/2 4 %24 % 4 Jacobsen it &
£ 20 B £ B0 5 Jacobsen %3, Katzer #9444 288 ) 44 Jacobsen
FRRE W oh B s sk > A EE R Artistic-1.0 #9427 RAE & & B £ A1EHZH
£ FERR - 2012 4 Twin Peaks Software 2 Red Hat 2 3) &4]/24# - Red
Hat 4 F 32 5 TAZ 5} % 3% 2 8] & &b » 3t45 & Twin Peaks Software 4 %38 &
s P N4A GPL F —pruyfz X% > PR AR A KRB MR AR 44 0 do
LR RBAHEIT » RAMZEAFHILHE T A 4L > Red Hat A H TR

B Seeid.

" HEM FATEG60 0 B 161 -

3 Jacobsen v. Katzer, 535 F.3d 1373 (Fed. Cir. 2008).

" http://jmri.sourceforge.net/k/correspondence/20050824-KAM-A .pdf
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ZH S MEHEAG P RFZ DN EFRHEER - FEBEHBT > iR
GPL $=Jr» #E2Tus £ ABRTRKFANIER GPL &H0n
o HAE TR S AR R R 10 1530 A S &L R &
bR T B ETR PR % F B o

A~ BRERATBME R

BHAEBAF BN > HERIMBAR > EFF A AT AME RS
BoRFBp B AT s (prior art) o M edk A VESBEE B F R EFH L
Ao LRGRAAZIZDEEMSTFEF > FLEANCTHFEANLT

WA HAYHETHREERATMAERE - By M4 % (Defensive
Publication) e &R ATR S » BAFER A B b RB a4 © BB FAE
ABBEARK —AAMEHET LB BLEEALEB L o Sourceforge
#1 freshmeat AN E B B RBEE ZEB-T & > RBHK LA FRHE
oSN FETAABRRGREBELTCEGFEANTFIATC A
HEF=ZFhEBFS L EEBERQRHEN > BRA—EEREY
RATHAM > LAREERANRGE > FEERFA S A DRBMEL
GRIREMFEHTEZAIRUERFERETH  RATHAHZIEF L
Bk REEERZRPERZEN > —BEILGERATHTERYL
B AhREELYREBHTUEELBEF 2L ETEERRL
M B3R RAEA A EAEER 6 2 FA4F8 0 HBRAREEFARHEREN R A

7 3k > [Red Hat #|M GPL-2.0 % # &k /& &4 & #4T R ] > 2012/10/04 »
http://www.openfoundry.org/index.php?option=com_content&task=view&id=8822&Itemi
d=4;isletter=1 -

"8 Schultz& Urban, supra note 7, at 27.

79 Rowe, supra note 3, at 613.
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FAET LREY . 3B h s SRR ENG S —MAE RARS A S
B XHRFM B RBMELE T RAT HAENER
T RBEILT RIE AL — M AR5 T A B F M > I8 F ik
R E G ERE BRI -

2006 47 USPTO #1 4 & 2k #4249 IBM ~ Red Hat ~ Novell % # 47
Sff  RESS B B RBAROLRE M RBEHOFERTY bt
Z Py —fEIRE A > Open Source Software as Prior Art (OSSPA) » 3X
ERF—EAHRBHE G M RATRMERE > BRAEMEL AR
WA 3R (Tag) RAAT - SR & B H UL B HITEE - A
AR R (2013 F47) EARE B FEMARR - A48t @
# % Linux defensive publication® » % 3 B /30 4 4@ 2E 48 % fing -
R A AR A LR AU b RRRERE AR SN
Bl o AL B ATETR] B > ) RIR BB AT ) B AR R AT AT AR R T
REHNEFEIHSE -  TABEUBRREEES AL L GRBAFF G K
BRAXRA RAMBLEAHRBRZNCEUREFR S ERA RN
Google code ~ Sourceforge ~ Freshmeat % -F 4 R EMBZAE S AR TIEH
B MBBEEHGFEERR - LRLZE FETHOGLLE > X
BEZELXABDEREHESRAMREE > ARE ¥ & 5B LT

8 Schultz& Urban, supra note 7, at 27-28.

81 See Steven Weber, THE SUCCESS OF OPEN SOURCE 79 (2004); See FSF, Why Free Software
needs Free Documentation, 2012/05/18 > http://www.gnu.org/philosophy/free-doc.en.html.
Peter Zura, Uspto Teams With Open-Source To Improve Quality Of Software Patents,
2006/10/10, http://271patent.blogspot.tw/2006/01/uspto-teams-with-open-source-to.html.

% The Linux Foundation, Open Source as Prior Art (OSAPA),
http://www.linuxfoundation.org/programs/legal/osapa(Last visited: 2012/12/22).
http://www.defensivepublications.org/(Last visited: 2012/12/22).
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HIBA KR EE > RTUHRBEEHNEEFRRGT 8 -
N aBREEHE

BTIE 2006 4 USPTO fiibziey &4 #3884 A% % S (Open Patent
Review) 8932 %% » 24848 £ 2 &y 2 4 X 2% % Beth Simone Noveck £ #t
EREY AARBNE4HELEEEEE 2RELAESWABENR
(transparency ) BAMEAT KA A F LT AR R MEHAY - DREBARE
BEHBRBEBAEZOEHERAIEANEL L whRieE GBI s ED)
R E R EEFABBAEN Y TR RDE  2REELFA
BB K F Ao AN AT F 69 K AR BT A5 6 L AT 42 4f7 © Peer-to Patent #3b
BHIREGORR > RN BUARRBRINE  LEAARBONE
HhWEEERAHRAT > M E B L R -

UHBB AT EAFER T  BAMBEK 18 BANHENEERE
MM ARERTRAGHTREGE =4 > ARTRILAAZZE
AR BIHLEBMAER  RARLANESEATHRFTFANTAE
LA ARG L AN SR EEREREY  RAANRE S
A RREA A SEFEHEFT -

% Irving Wladawsky-Berger, Improving Patent Quality as a Community, 2006/01/10,

http://irvingwb.typepad.com/blog/2006/01/improving_paten.html.

Beth Simone Noveck, Peer to Patent: Collective Intelligence, Open Review and Patent

Reform, 20 HARV. J. L. & TECH. 123 (2006).

¥ Lung-Sheng Chen, Enhancing the Quality of Software Patents by Open Review, 1 NTUT J.
OF INTELL. PROP.L. & MGMT. 41, 48 (2012). N & H R F N LB X B R B RF A
-

8 Prior Artist Awards, http:/peertopatent.tumblr.com/ (last visited: 2012/12/22).

VARmBRTHBRE-—EANEALTEE MAEREAREEZLEHAME
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€~ BAIF AT

BHAHITER AL EABANE LA EBEET RBITEA -
WREHEAERZEAEH EHBHFLR  HEOATARALER T &
133154 0 S A B Ry’ o AT A Red Hat ¥ 3% 308 ) doid 2%
Sy BTN S F AP R B 0 Red Hat 7 £ 4835 L i &
BHRPSTER » RBEEAOEHE RS RY 8 G RBIT - uil
BALBF 912 4E o IBM LK $A4069 9 > {2 & 48 8% Red Hat > IBM 12{£ 3k
THEHBFMEEA T 500 BEAHT > F AL IBM EEH T B8R EH KA

Do RPUTRA R AN LRI HI A ER Y 8 0 KE 8T B
B 0 AR —ETEALZIEG T ET 2010 £ 5 IBM %7 E42 4 KL 5
# B b 28 £ % Hercules mainframe emulator » 3% % £ # & 44 IBM K #!
R EY 0 B IBM A A B LR 0 S RARRE L A5 H 106
BEF P A 2 8L Ll 2005 5 SR ENEF BB BHBRSLF
BAEURIT B b BB R A2 2" IBM & A AR HEH R
o BRI T AL SHEOERL T REABE S EERRL - A H A
BHREL G EF T EH R AR o

Schultz& Urban, supra note 7, at 30.

Red Hat,. Statement of Position and Our Promise on Software Patents,
http://www.redhat.com/legal/patent_policy.html (last visited: 2012/12/22).

2 IBM, IBM Statement of Non-Assertion of Named Patents Against OSS, 2005/01/11,
http://www.ibm.com/ibm/licensing/patents/pledgedpatents.pdf.

Schultz& Urban, supra note 7, at 31.

™ Id. at 25.

% The Hercules System/370, ESA/390, and z/Architecture Emulator,
http://www.hercules-390.org/(last visited: 2012/12/22).

Florian Mueller, IBM breaks the taboo and betrays its promise to the FOSS community,
2010/04/06, http://www.fosspatents.com/2010/04/ibm-breaks-taboo-and-betrays-its.html.
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AN~ BEEH

OIN ( Open Invention Network ) > & & IBM -~ NEC - Novell -
Philips ~ Red Hat ~ SONY 75 %/ 3] ££ 2005 £ &, 3L > B 64 sA R F] R 32447 B
B AHER Linux oo OIN mEBE RAURBEULETHOE
FloeEAmA 2246 NPE s8R ° OIN A F LB A A E4 > wih
NERREZAERAMEY Linux 240 — W EFFHIRD 0 N3] T
1#2] OIN i $41 2 @K HH” » wakA X MWk > 12 OIN i —3%
FE AL EEARAE Linux 246 L00ER - A FZ85 > OIN £7T 1L
HABEANEHEEARIEESH A D RBAFE S T FanesF - OIN
B ATFR T S ALgl4 € B 4 > Canonical £ R TR AXE > M X X% B
ARSI EE A 485 RN 3 K4k’ > Google ~ Facebook ~ Oracle ~ Hewlett-
Packard ~ HTC ~ Cisco £ 8] #f % 7| H F - OIN &9 48 R X 41 B s %
AR AR ARG E B AL LA AFRRBE R LBLFA
B - OIN @AY > e A EF £ OIN & b X BAEAK
B oL BRER OIN RABTE4E0h a8k - R A AT AE Eay i3 OIN
GRE R D RN TR A HRMAE FSF AR A HRBA K
Koy EZ2WHEAEAFRLSE P4 FSF L 540 Linux %o ay£]4 A Linus
Torvalds 2 FSF #.# & A48 £ 8915 > Linux OB AR AR#m GPL # =
PR AT EREEBH AR - OIN LEMBATEEZFHNL &

7 OIN, About OIN, http://www.openinventionnetwork.com/about.php (last visited: 2012/12/23).

%8 OIN, OIN Community of Licensees, http://www.openinventionnetwork.com/licensees.php
(last visited: 2012/12/23).

% Schultz & Urban, supra note 7, at 34-35; Rowe, supra note 3, at 612.
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WEAEE G FERANE DBy s 2 Teem'" o
Hu~ BRI A ¢ B2 R 4% 45 % DPL

2 B WAk 2 ¥% 0 Jason Schultz #2 Jennifer M. Urban » 447 B & 3%
BAFLEEHN AR LBAA KRB AN ZAHZR » AAAME LA & &
BAZSH KRB Bk Aot a bR ERME L2 4
ToREEEAEODRBEBRESCRZEFTEFENEFNETE M
B T B 3 A 4% 2k (Defensive Patent License: DPL) » H g1 OIN &4 1%
BRI bR —FEF R ISR R RALES — 28
OIN fir#lE#k  MmAE— oA K" > A bRERES
B RmEHE wHEEELEAN—EG6)HBHE (postive network
effect) ' & H MRS A AW EEZ > B AREFLBREE R
Al imE AN M —IE@iE3R - AXH DPL A& 4asha » 28h&
LEREBAET RRMEAENEETAN—BHIRX > —HABBELELE
FEZOAN BRRZLBRITHAER L 22012 £ Apple ~ HTC ~
Samsung [ 5] 4 A K8 = H = BARGEHE LT  Apple 324 = AR
AAE R WHHERA > AR ERZHIRE=Z HTC 48F1F % » $2 HTC
BAARR I EH T AR B> —AASE 24 FHAR
RZEHFV PR RbmA—RIEE? FEZRENFAL
MEREH > TRECROCAKAAFHFEH LA FHLE > KRmAT

114, at 36.

% 1d. at 38.

2 1d. at 24.

"% %758 % Newtalk » [ 37 £ 2 485 % HTC o 4] 7 ] 2012/12/11 »
http://tw.news.yahoo.com/ AT & 2 4&-3 £ htc Fv #2414 5-053708119--finance.html °
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BR— B AR G ARBPEE L T & BONERE 0 T AER RBLF
Fifg o & — Bt & B85 — L B HE > ZARBHF 48
RIERREE > B GA B AT 0 XXM F 4% 0 DPL 3t S
DB AXEAEEY A NFNAHSOMBEF BadaAH 158> C A3
£ 1518 > D » a4k 15 18 > BCD R A48 8 5B SHAEE THE
ey A T > i BURF AAEERR GR A BEEKR > AT
BCD #téam R F ZBh & > tffhote R A 45 BEF > TS A Hus
R NFugna) EFG 8 2| 28 28 ¢ & ¢ 857 F 40 A48 EH] R v
AN RAB AR A 0 BRI A FEFE AT o ANH AR R

AEe > WTEBZAER ZA —F A MR RGN > HELIEF
FA B h AR > BT 4 FAF R R o AT HH DPL a9
BRRA ~ R~ RAFIE o

DPL * Z B a]4F!%:

& DPL & 8 /A% EPiH # H 46 DPL & B o9 F AR 3 -

® DPLEEFARMEEMANEAN  GRERAGARRT A&

& DPL ¢ E#FHEA G > DPL AR IBEFHEZEN EMAR -
¢ DPL @B BB LAFNMEAGNEL -

T AR DPL AR GE R gk B do T 1O ¢

® Ju N UKD EAZMER P HIMM RN > wROCLFREHZINSE
FAEEET  ARTRAERRBLEEHNELE  HEBRRN > A —EE

104 Schultz& Urban, supra note 7, at 39.
1% David L. Hayes & C. Eric Schulman, 4 Response to a Proposal for a Defensive Patent
License (DPL), Working Draft, p. 4, available at: http://ssrn.com/abstract=2054314.
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¥PEAA BB E S ey N E) o B 0 b £ ¥£49 DPL € B3t
RERDEZAHERR -
WIBHE C E A ARAS FA L P HINRHRF] S gAK

® /i DPL +e4 845 85> 174k DPL .45 > #71XA NPE B T L RS

DPL € 8 » AT ¥ NPE R3] 80l EAF B E T L EERE 2 A
B XNMEAMBREAMRE A LRI E R TN > BRERETRAK
NPE & R #ATHA] -

DPL #EFH IR ER X > RAARYL T2 HIINK > ShEey
N REFE AR RN RGBS M R REB
BERFIZARAN  ATATRD R J A o BB 291 GPL 42 #2
0 BB — KT RMARAEEFATRPATRESIA > ERAER
FAB 3] & R R ARRAR -

AN DPL %o HME FAIrney L3 » S0 8 b BB 3 AHE A 3L
BpMEg 4] 0 BT RIESHE N4 B R HEH oA o

DPL €@ B HE AR E AT A 69 & 4] - Aok @A $4 IBM 7 2005 FE 4%
PEBR b R B A G 3R 0 Kb B O @ B S HEA AN BT
BahaN o BRIFZEFACE BHB AL ZE -
EHREETL—EERERE'Y mABEME BRBY >R BB
BAHERELBNEGRES L e B mALmANEA R LI
BARMMR - S&28 OIN X £ZE 2R » OIN A T4 —EF A
i 0 OIN 6y A G455 4% > OIN X TF > Google a9 u N ¥ H
# OIN % #% 2 8 % % Google A AR¥ Linux 2480 24 Jkd
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Schultz & Urban, supra note 7, at 49.
Id. at 59.
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#:13 %] Google $#]2 % X %4 - DPL 4o £ % Google svA » H4b & B
Br43 %] Google A SA4]2 HE424# o OIN #Mr% 8935 B 4 OIN Af
ke FAh 0 DPL MBS ARA L YT A @ B 28R F418)
4o o

TS A ) BT AE Y TR

B DPL ZATARFEIITEF » RELZUAHGEAHB G NE) > ko B Bk
A" NPE R @A R @R RS E > Am kAR E £ EF
EoRAAA—BTUAETRERB N34 IBM > &R 7T 4E 7R Fa o
Ao

B DPL oy Bfg42kst > A ERRI A EHBRDENE] 0 R
S| E A BA QR AR S AR AKX G- F RN
B EEmAN'” c HTC 1 Apple 89 $41F0 A2t 2 » 4815 A% 4 35 3 b
HTC % &4 Apple 8 % ehicti4 e’ LB @B 50K E Loyt
o RrRREMEFHA -

B DPL #94]E bR 5 34w E) GNU/Linux A GPL #&4£ 8 & 28 +
A —BERER - DPL L& TRFAAMNB AL » A LA
MARS REGEBE » bR EWELE L —EEA DB & > F AR
##A —18 HTC-Apple 0§ EH ZBh &% > RARF M ERAR —E ¥
EREF R TR A/ > EEAN ARG N ALe—REFR—ERHED
oo BEH R A ANE 0 4o IBM o 3t B2 RN IF E 230 &4
8 PRk > M 7R APk B 2% AR A8 B 49 A o o

"% Id. at 52.

1% Hayes &Schulman, supra note 105, at 5.

"0 %% [HTC : #3f Rofo 3t & A F B R L3R] > 2012/11/21 »
http://mag.udn.com/mag/digital/storypage.jsp?f ART [D=425487#ixzz2FrpkecAY -
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WERG LB AH TATHRAHE B B RBYBERE LIRS
MO BE - BORBAEHURIEASKBE LY ) > 8 RLE
BHCRELEEARRT  EFRLELRLEYE b RBHA NG E
BROP T AR LA AT B 5 th b R4 Ay B A) 9 5567 & B A1 o) S A A
o A2 BAVH AT A 20 SFayPribt o BRI A R A R AT AT
' BAGI M H S B AT GRS RBE Rk
BB ERNERGLR DPL BB E kit A bkt
WRE PR TGS MR ORBEERARBEHE TS ZRTHY
R BB EREARBTRAARR  BREBROMALE R
BRI - 3 DRE 0% AR R IR T SUMAIH > AR T % H b )
BEEH o REEBEENEOHBA  BERN@BORA L,
2 BRGIE T S BAEE B AL 0 A A R T B HAL > B
B A HAHM LR LT LR RATEY S BAGEEREAY
MRkl L 4E > EAFRE o

" Rowe, supra note 3, at 607.
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