st
g 2L
M ARERIRREOERRE (T)

BEAEFR BREZ FERE (T)
~ 7K AT #A ~

ikim 2
S HAERAERYERAGFELAEZRERENSALR
— ~ Talbot v. General Television Corp. Pty. Ltd.”® (& ~ 1980)

MR RS HREYRL LI REZFDER SR - R &
1980 <F8 M 4 % #) 22 5 57512 (Supreme Court of Victoria) # R |k &y
Talbot —% » AREH B OIREF L —RBEAFLE BNFEME Bt
APUREZ LR WHANHERG B EIREREERY —HEESE
ESII

A% B % Bob Talbot 24 "To Make a Million | % & B &4 » & — 4
FIHFEEEREHETARI ) ZMOMRABTEEINATFH
BRABERAFREODBRE REAFEKAH G BEZATLEES
BA—hHmzEaa " LB ERRARE R 6

P HERES - REWN 1976 F+AKHBNEZZBEARKERE

KA B 101 56 A48

CEERL G EARALHERERRAHEHIL > LR EBHERBEADEEAL

% Talbot v. General Television Corp. Pty. Ltd. (1980) VR 224; [1981] RPC 1. See Reports of
Patent, Design and Trade Mark Cases, Oxford Journal, 1981 98(1):1-32. available at
http://rpc.oxfordjournals.org/cgi/content/abstract/98/1/1 (last visited May. 30, 2012).

1% Wayne Covell, Television Format Law in Australia, International Format Lawyer Association
(1997), available at

o http://www.ifla.tv/Televisionformatlawinaustralia2007.pdf (last visited May. 30, 2012).

L
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EHEHZCIRENE A LA, T el A ks S
F B RELEREET — %44 "How to Make a Million | &) A&
BT, LEITRE > EHZAGTENZBAHENRAH AR LKL - [k
R RELIRWEIHENEMDRE S BE] 1977 FWA=—+=8  #4%
R TA Current Affair | & B ES P E42:8 7 48350 a9 2
AL BREL AR ADERETEME'" - | BaREME
B EMA L £ 0T A Current Affair | 2| F 4 " To Make a Million | #
Fe AR BRS I F LB LR KRB REN AT
B8 BAE R A LM H M mA (fresh idea) - REMBF @ AR G &
U MR LB AL Z LG AL B HERTES B
ok Rp E R E S T A Current Affair | T4 8™ -

AR T REXREGEEAAMFZEH B AR AEAEH A
e ARaORERE ST HZEERNEEARERY > BRgEE
R A% % #& % ( breach of confidence ) i 1% £ # 4 # ( copyright
infringement ) 32 N - EHLERBRAATAGEREREL —HBL

(idea) > M R4F EFRZB4RE > B AL R H ERIRE R o KT AEHA
REBFRETREMREE AR EBREERBERBHFBHL
RhTAEERBAOMBAENMAR T CETURANHEA—AE
e B > RREEARE N BERRME > TEA T OB B R &
B AREREERIMES > T ET U E e HAF R — 18
BB ML ENEEA  REZEREIHS - RET R

103 1d.
104 ]d.
195 14 at 241.
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SHAGAMREZBRRAMA B TRT MR RBERL
TR B2 R Bk B A RAMART U ARERA R @ik
W B HELRAM T BA—RWRI N Bk RERARE
2R EH BT RARAREERRE - B R
AR 0 R E R RS 15,000 £ Ui mAl BERRER o AR
FRIEBEZ F R 0 B LR AR SR AR B 2 F MR R
® o R &HARET Young C B2 - SLTREH BWLIREENES
ot o

= ~ Miles v. ITV Network Ltd. '® (38 ~ 2003)

J5. %4 James Miles 7 1998 44 H pr #4589 F i@ " Trusty and FriendsJ
MR EARE TV ERERE > S FRAUNLEE  BRFAERE
AEAMI B ASEFEAR BHREL  HREATHLIEL S 3L
# "Dream Street ; &) K8 » TAUXBRBAH BN EA > 2EFER
RARMR HERBOFRAUAMBRELEA > Mg

Bk BAEGERREND  EREEMBLOTAGEDRLL
LRE: RERLREN D PHARFUEARG B PAERAGMENA L
AL IR 0 RERRE N B A B IR K Ak % 4
B REAFIRENR "  REOER I BEEVEGBENE

" Jd. at 231.

Y7 Id. at 250.

% Miles v. ITV Network Ltd, [2003] All ER (D) 145 (Dec).

19" Jonathan Coad, High Court Dismisses Format Rights Claim: Miles v. ITV Network, Swan
Turton LLP Website, available at
http://www.swanturton.com/ebulletins/archive/JK CFormatRightsMilesvITV.aspx (last visited
May. 30, 2012).

110 I d
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F 4 1997 - uhsk O3k AI4E 0 M 1B B B A4 BRI A X AT B R
7 - BABAT 4o | Dream Street | £|/F X 85 Rl 8 R &7 1998 4 04 32 % 85 P
Fo BLRE MY Rz el haEg' !

AERFXERBREMERZIMMEBRATEBFA L EH
(hopelessly weak) "2 > B % tb80UB & 91k 2 Fi 42 X 09 2545 B b ¥ 18 &
BATZR AR » ARG RIREE B EHA T BALS R ERE
( anthropomorphized traffic equipment) sb—A8 Rl A 69 4%'" 1 £ B
SR AR E (look and feel) RIRAETRHMEERG B - RARF Mk
EHREFFANER Y Rl AEF—FARAEFEREREDES X
7E o

= -~ Saranga Production v. Canal Plus ' (G B -~ 2005)

A% B4 Saranga BAE NG G LB 4 » % A T Crise en Direct | &)
TRHGHE B £ E w44 Canal Plus TR ERE OB RE 09 H B BAT
F R AW EHF AR BB N ERBUS G R P BUE A o 47335
BRI RERTAEERMESERB RAksaRERER 4
R —FEAENE) 2P2L HiE—3 4 A " Cest déja demain | a4 a4 &
B - REDBAKRLEG BN TR EIRAREHARLCIRENNEZAE B

111 ]d

112 Id

113 Id

114 Id

1s Saranga Production v. Canal Plus, Paris Court of First Instance, September 7, 2005
unpublished; P. Marcangelo-Leos, “Case Summary” [2005] [.R.I.S.10:12/22.

1% 1 isa Logan, The Emperor s New Clothes? The Way Forward: TV Format Protection under
Unfair Competition Law in the United States, United Kingdom and France: Part 2, in
ENT. L.R., Issue 3, 87-92, (Thomson Reuters (Legal) Limited and Contributors, 2009),
available at http://www.ifla.tv/format rights article Part 2 (PDF).pdf (last visited May. 30,
2012).
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AR B R R AR RN 0 ETRMEL B 4 2 (passing off) ' s ERAF

# % (unfair competition) & % 4 47 % (parasitic behaviour) ' o

BRI AR MR EAM S £ LS B AT C B IR E W A
(access) REMMBEMLIRE AR LABGENSREABEAE B
Ao mETEEm'” e M MEL AR IMERTRGE > L&Y
RHEF 0 MBS IRENMA TR ARAFALN A £488% (public domain )
Mo B RAIME > FAERGAAEATEFRME > SRR P E AR E

ML ERAIRRE R ERBOBRLEREEFALGAEARR
BREREMPCHIMBZHENE MHABMALTHRERAIMN > &
WRE AR ZERBEEGER > BEE BEUMARS R AN
Az EaY kR BALIRERENH LA S (commercial
products) » THEAH EHBE'”  FREKFEITAGAE M > HER
# MCest déja demain , TR B > BT OERERETH AL R EBM
SRWHEARTREGOKE  LAHABTRETUATH L BTHEWY
e Bk ERARREELMRE IS BRAnBRERE -

VR BE BRI B L RN 0 RELARRRLS SR ERA IR LG BRA RS
EM BEH BRABEALHBEIRRER LR K o Available at
http://www.swanturton.com/ebulletins/archive/JCEAFrenchCourt.aspx (last visited May.
30,2012) -

UEOATABIE 1150 B 88 MM FAATA 0 RIHEAT B FHEMERE LXK
# (indistinctive achievement ) » st #1 % Bl /£ 89 R iE # B 3 3% ( misappropriation
theory ) #afst °

" A48 1150 B 90 -

120 ]'é] _t%i o

121 J. Coad & E. Adams, French Court Gives Protection to TV Format: Saranga Production

i v. Canal Plus, available at http://www.ifla.tv/saranga.html (last visited May. 30, 2012).

123 Z
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v ~ Urmi Juvekar Chiang v. Global Broadcast News Ltd. and Anr."'** (€p
B ~2007)

BB — sk A BB EAEA > 42005 S£A14E T — 2454 T Work in
Progress | 6 ERETHRALINRE > AEE LT hE B BH —HRFATRY
AR RARM S > FBEHERMELERRGBFTAT  UERR
BATREAGHMEHETHREL - DH RN BAH B HBIRIZAZME
BARNBRY  REBLNAERELGEGEL %AW ¢ (Film
Writers Association ) &3¢ © @44 2 — &) CNN-IBN TR AR E
CNN-IBN —FA%ER TG EA > T HESMEE - ERARLE S
o RIBE e R A B &k > B A 4 CNN-IBN Bp e £ E 47,4989
BEP KAz RE LA "Summer Showdown | 898 B » A ELEE P
BB "AEBREFRECEARIGER  BABURAEAERTHRA
R > AAERENELZVEZEARIR SR > E3| B TR AE
B  RERBRALGBCIRENE B WhhEESEER
VR ERELSERRTERB AR ENH -

EIRRA > MAARARRZZEHERE  EROoBATEERERE
AAENBAOEH  REZIEAERE - RELCHE—EF ML
IRz BICATRGEFNTBEER  ERAEGAEHRALERETR > Uk
FEFTLEHESOMAEEERLAFEMAAIS B > MEH B B4R

2 S & ATz 3K 0 B RR  Mrinalini Kochupillai, Spicy IP Blog, July 10, 2007,
available at
http://spicyipindia.blogspot.com/2007/07/urmi-juvekar-chiang-v-global-broadcast.html
(last visited May. 30, 2012)

125 g

126 ]d
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Btk iim' c MEZHBOREREARAIN  HELRE
e Rk E AT B e A AT RE 0 B B A T ARG B B AL B A A 8 R
Ao Rt e R ES e ENRERFORTE S 0 KRR
BEWMACERBERINTRIBIAZIMELTHR L ATHRE > IMe
HEARAREESERY ARERE L SN T > — 2K B
4o AN EARSALEA LB B LS RAEAT AL T AR 4y 0 BHbiER
EABRGEOIREMANARBLEESE « BURRIRBR LW
BAZRERE LA BRAIME B2 S LGRS > miks Wit
B R B AP AR E B -

27 Id. citing from Mr. Anil Gupta and Anr. Vs. Mr. Kunal Dasgupta and Ors. IA 8883/2001 in
Suit No. 1970 of 2001 (Delhi High Court 03.06.2002)

128
1d.

129 g

130 Id.
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B OB T EERERR

HRMBAEREAFFLIF-—AXMAENETR > AUMEA
AR HETEEE ) JEAMSBLRE_ S RATHSR AL ER
BF AR BEATEEBRARER T UM E AR B ATHREAEH B A&
RERTGEIZLTHRENILY  $EERAADRGELAERELIEE
GimASmE > MALMABRINE S L E C LAEBOKX > EELEL
BMEZXBI RS R ERE > MEAREELLBERBSEARRE S X4 T %
W CSHEMNFENZETIRERELE AR EBRERBRERD
BEENBBEMERBEEF X @ > HUAOBEXRETEFARETRES
BRAGE—FHUEALXBANE > RELCBRECHL > A BLE
BIRE  THERIREFREALENTERAD B REPMELLMAR
EWMB B LEEES  AXBATHKELEAEZHTHFMALASEAY
R BAEREFEBEHOZEZRELEX > AREZXBDTAHREEZ R
TF ¢

— > EH s REEREEX
(=) ZHEHEOREESX

BEFRERETGEKRMAT ASHEYEDMFARAZS
FRAHT AR AR RERRABARRE S RAL
ARG HERGD BABREGFESF D AR EFMERS
1990 F AT £ BAMR S MMS R X ZEEREGEDTRD » fldo
Arif Stanley £ ~ Desny % ~ Chandler £ ~ Mann £ % - # A& k%

B!t 4o 37 i Golding £ ~ Kovacs £ % -

102.05 HEREERT VOL.173

65



EA:-I‘
affg It
WERRIFAIRRERIEEFE (T)

=B8] (idea/expression dichotomy) 73 3k # % 64 % A B B2 5
EpmE T RIEEHZRBEEZFEARA MG AL
FoOMmBENME  BRAATEHERAME AR FHRE - =5 RA
B O REA T EEMEERE G BB KRB N LA
(public domain) ey AR 5 > ML EF A A N AR RIE
BEFHREREATEEANEE " DHESVEZRE A
(1) mesAsEALHBN  WEHETURAEMAMER > A%
WHEAE b AR AME R B IRA] > RIAMERR G BIRA] 5 (2)
WMERRZE_DRAFBMASEN A LA BT REEH
AR B EXRAT R R R R 0 A RERAE AL LA
fregth e AMETREME L EY S » sbF A HFEFFMERA X
PHMRSEBe ;s (3) FHMEHREANEBRTIELEE S

132

133

66

KRB EFMESE T2 — TRARERIGFZEFH > A REERN I EF KT
MARNEAEZBE 2 B2 A% BEFE WA RE - B5 -
SHEGERRETAFELSFEREORA RS TERET IC RAe| ST i
LAHERE LB BHARERA (idea) MA S SHBL R BT 6HIER LB
Az ki (expression) Z—3 4 0 Bk THAE XK "Ry SikE s
W SEBEERNTFRELSFEL LW R FHREME " B ERE
HAEZBAMN  WwBEALELEMAZZHG  ANBCTEILZ B4 ~ 5535
HEMBHREFAEL S —BHILEE ZENMARERAMN  TRARAELYEZHA
Bz B EMAE LR BFRAIAREHN RAIMEAZTSE - BB THRREDEXE L4
ZBR N THA BEAEER - SEBEEREFIRANTFEELFE=Z
EERRFH RS T RBEHAIRESREEAB AL SRR EE
AR REFTX > REESLKRLMYREB Iz R EMEL BZR > #HARE
Bl RABIBART 3% S5 E2 A% FEEUEREIZERMAM » ®B
TEBLEADREET HBEAAZHMEEILEIER 23 AAMBTABH
A REBRZBRARBAXIDEMEL L2 » FHAAR "HAE, TURAG
PR ENRTEHAREHMA (dea) —FEBELAE > A/ "HE -TH
BRTHMAE F AXKRERBRZIEMEEE TR —XE KA THE, —
3 o

Miller v. Taylor, 4 Burr. 2303, 98 Eng. Rep. 201 (K.B. 1769).
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WY RRFABREAERE (T)

MoRBEEEHFRE  NEBEHF TR EREARL TR LA
s ERRAE N REAEA A B A —EEa iy 0 FEMEEEAE
F F) 3 69 4 B 3E JF S AT PR 0 JR Bp E AR VR R e K A2
ERERENRREMAE > MABRBLLNFTHEEFA - F1E
#ik—F BLAREBALMERR  —F BLABERHEFAE
e EN  FEEENBMASREE— S RAMAS T ERREL
Ve ) 35 S 43 N A B W R a9 ) P41 (delicate balance )
W MURAAEE - HE - B AE > EB ARG ERA S
%JUI:BS o

HFROBAERERTETHRAZHBMLYME > KT %
BPIFEEFTERIHBBBALERBERERMUNOCTRER > £H
EAE 1990 #4% > {54 Sheehan % ~ Endemol £ - Fisher % -
Metrano % & A7 2007 F &9 Ep £ Urmi Juvekar Chiang £ % » 35
DAXRGBAERELIFFEhMmE > mA AR BAAE
MAF@asBX Bk FHG - Aefd - nEBANY
BECGFRETEGEKR  BEAR - BE - BIAS%KE - 24F
FRAAE > B A EMEZERIBF R ARG B BN E
s M ALE B A ERZOBET RENL - BEE LR ANE
BlE R E > MARB PR EAE T &E ZENENE SR
BREMT TABRAE BATRERLMAR AR K > R

AHAREINGFEAEZRAYRLSE > RILAREATELAG B

3% ‘Warner Bros., Inc. v. American Broadcasting Cos., Inc., 720 F.2d 231, 240 (2d Cir. 1983).
135 See PAUL GOLDSTEIN, COPYRIGHT'S HIGHWAY 27 (1994).
13 Rubin, supra note 3, at nl.
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R EEFRE (F)

1\

ERERCHBARER L ZEMARE - TRVAE B A BR
EMAEARANZRIREN RSN RE > FRF R EARE X
REEHFEERARES P& FHEE (plot) ~ A4y (character)
%o TEA 2 EEMAEHMEY LRI EBARENGTET
B EEARE S AOSRFAAMNERGTERETRETER

5|5 % wyia A

LEATHL&-E 5| > Sheehan v. MTV Networks — & 75 4+ ¥ 243, 8
BERETSEFMERELERARAF R R "

BRI R ER KB kMRS E Feist Publications v. Rural Telephone

Service Co."'— %z kst * RETE N EHRME B L%

137

138
139

140

68

% i@ kR e F) ik 0 4o Sheldon v. Metro-Goldwyn Pictures Corp., 81 F2d 49, 55
(2d Cir 1936) > 2% T E|1E | R4E# 89 %&:E (“Surely the sequence of these details [i.e.
the plot] is pro tanto the very web of the author’s expression....”); Nichols v. Universal
Pictures Corp., 45 F2d 119, at 121 (2d Cir 1930) » /i:Fz"f,Cﬂf"'Jlﬂ'j flz TRME R
122 E (“[W]e do not doubt that two plays may correspond in plot closely enough for
infringement”); M % /L3R JE R 8 H] 3k » )k ¢ Rice v Fox Broad. Co., 330 F3d 1170
(9th Cir 2003); Metcalf v. Bochco, 294 F3d 1069 (9th Cir 2002) » 3437 & 78 5k M4 fm 84
TR, RAARMKMAE TAY ) AR ERE LCERN TRE ) BARRIE
YE#R# (“[Als plots become more intricately detailed and characters become more
idiosyncratic, they at some point cross the line into ‘expression’ and are protected by
copyright.”); Shaw v. Lindheim, 919 F2d 1353, 1362-63 (1990, 9th Cir)» skr e T Al
B, AREERFHOAREFRAZEIARMONAME > LAEAH ZHe Bk
AMAEREST DY B4R ATEE G G086 F B (“Where plot is properly
defined as the sequence of events by which the author expresses his theme or idea, it
constitutes a pattern which is sufficiently concrete so as to warrant a finding of substantial
similarity if it is common to both plaintiff’s and defendant’s works.”); Bradbury v.
Columbia Broadcasting System, Inc., 287 F2d 478 (9th Cir 1961) -
Robin Meadow, Television Formats -- The Search for Protection, 5§ CAL. L. REV. 1169,
1170 (1970).
Sheehan v. MTV Networks, No. 89-CIV-6244(LJF), 1992 U.S. Dist. LEXIS 3028 (S.D.
N.Y. Mar 13, 1992).
Feist Publ’ns v. Rural Tel. Serv. Co., 499 U.S. 340 (1991).
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HEAERMEBRBEENE RERENREBIRG S — A EEHE
UL ks TR REEeNE (AL BEARMEL) AFEE
(fact) > FFE ARG A2 EHERE  EHNET OSBRI TR
EAEAREY  BEHNETHERARHLRAMN > AZET Y
GBI TEHZEH'Y - MO ETLAROGBHLEL EHF
THER - R ZHEA RHRAESE S 2 mE'™ - Bk
ERENTERHNL ~ THHRE -~ Y R EA RA M -
RTEH R ZAEMLIRE S Feist BRMRRLDERLENERE
WA 2R B MR REA ) FEIEAHEF] 0 ERAIEER N -
RobBrE ik & LAY R ERELHTEHERG PR L 2/E
HERARHE 0 AR Bk 'Y o & Feist R20EH > %
ho Feist FAAERAIMS TFE | si@ bbb SRR - A
BB R BAEREZLRAMY TMA | Ab%HEHLE
MR BIIEEARE -

& Feist £F > AR RAFETAAARNBENEELHLENR
Bl > DAEAF FEAEM AR E L SR A 6 B A b JB 1 BT R AR
RO EE - FALBEANGEBSF - I ENERE  FiREEEH

" Id. at 342-44.

2 Id. at 344.

" Jd. at 350-51. (“A factual compilation is eligible for copyright if it features an original
selection or arrangement of facts, but the copyright is limited to the particular selection or
arrangement.”)

4 Jd. at 358. (“[T]he factual compilation can only be protected if the “selection, coordination
and arrangement are sufficiently original.”)

5 1d. at 362-63. (“The end product is a garden-variety white pages directory, devoid of even
the slightest trace of creativity.”)

¢ Id. at 363-64.
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MEMAER - SLERRGIENHEFE AFTHBELEHILAMFLE
AR EAIENR > B BB EERERAIMGER - Bk
BPig B PEA R EERENFET > REF LR EERE
R ERE > RREHRAIMOGERRGH  ZHBEHHTHE
Bk P HERHAREAEORRERY BERERAER
HERBZRG BATREEINBNEMS > BESEMEANFR A
TAEEREFHE B A LW BEREALSFTER  ABEHBHH
RHBEF mAZ RGP RN BERE > AR EERE - M
Feist VP LA » BEZHHREFTT AR %KEY - 121548
iR B R R EM N E R UG — BB 2 A
5o RBHBAERRKAR —ERAGHY XE T o Z%A
Fl—RENZRGBAERENINBES  AIFACAD BRE
BIE—¥eh G B RIEEMAT > RERGEAEE (EHEA) B
RAIMEMER R GBPFRE T 8 B MBS TR T o

4 Sheehan —F ¥ » RE-ERTRGEH B A EREHFH]

147

148

70

Feist, 499 U.S. at 348.

Factual compilations...may possess the requisite originality for copyright protection. The
compilation author typically chooses which facts to include, in what order to place them,
and how to arrange the collected data so that they may be used effectively by readers.
These choices as to selection and arrangement, so long as they are made independently by
the compiler and entail a minimal degree of creativity, are sufficiently original that
Congress may protect such compilations through the copyright laws. Thus, even a
directory that contains absolutely no protectible written expression, only facts, meets the
constitutional minimum for copyright protection if it features an original selection or
arrangement.

Feist, 499 U.S. at 349.

Notwithstanding a valid copyright, a subsequent compiler remains free to use the facts
contained in another’s [work] to aid in preparing a competing work, so long as the
competing work does not feature the same selection and arrangement.
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B TS mEEARRRERE EmEIKEGEMANESSE
AR REBRHERG BN R E T FEEERE
ETRBP A LK Feist £ BRI > FRBAGHBATRET X E/M#
AR BEALEEARREUNGERFEABEHGHE R EHELE
FELFFTEAMMBEME KRR > B RETHT B EIRR
NEEFOEBEHAERA MM ST HIEAmRTREG B A ER
EREFRE - AR THERAAZEHEREDRG BAE
REGHEX  AARAG AT BAERETHE B R L4
AEMBWNER - R RRHLFTERAIMN  ZRERAIME - A
FEMEBAGEIRE  BERATEMAVWERRZH LR A
MM ALE B A BRR B FFM IR KRR EE— TR
AT BABREFAD RA MO EEXHBERMAT T T LM -

(=) MEHYREER

15 1947 S22 37 0 ho Rok#A B 489 24 (product of the mind )
RFRBREGEE BB EEEB AL > BB T UM
AR ARE 5 R AR 1947 S0y 5 R 0 BBA S IEE
HREZREMBR AXELEOERETERTER ZEHA
Moo BEEBHBEETT > oM AR S RIEREE T A
ABBERBRZEY ML THEMGREY  REdBEniERA
R RIRRA S RAMS TR R LR A RE > Rk
Wa A BMAR M AEMRE S Rt o YN BRI

9" Golding v. R.K.O. Pictures, Inc.221 P.2d 95 (Cal. 1950).

150 f5) 4o 3T it 89 1953 4 Weitzenkorn % ~ 1956 4 Desny % ~ 1982 % Mann £ % - Desny
v. Wilder, 299 P.2d 257, 265 (Cal. 1956). (“[1]t is clear that California does not now accord
individual property type protection to abstract ideas.”)
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% REUFRIRIER OEERE (T)

BRARMREFR > $HadMrnas” @ REREHKERN
EHETZOXRGHEFOEEN A BREREALREOM
REH¥ AN (novelty) R B2 (concreteness) ° AR & HE 4%
ETMAE AU RRAKTY - RBHERLT FAMEMR
&%%ﬁ#%#m%ﬁ%%iﬁ%*%ﬁﬁﬁ&&ﬂﬁi%E
o BAHBAEAEROAEN R LR K G LBE > @ EFH
%ﬁ%i%&ﬂ%@&m%*ﬁ%ﬁiﬂﬁ%ﬁ’ijﬂam
CEfh s MRBEBRMEMS UM EMERECEED 24
HEPRG B R ENRE » BP A B E R AR E R ST A
AERAZTUMEMMAE RLZREAH AR ALBEHRH R LM
TARAEET AANALBIBCAREZAEOEH T T L
RAETAHARLM A IANL  BIEARERE TR ERLAE
BIVEOS LT » BER G I AB SRR Bt & ey R
FRAEBRRELERELE A B ELEZHFATFH -

FBARATERM LM ARRE=— S RAT @ N BMEF
RENREMRE > BANCE DA TFAUMBSAM AN ERY
REBAERENEERE IMAT2H AR RN ETR
RN EZ % £ B AT EBUATR O RIE LR AME 4R Z AR 0k 0y

Bl See e.g. Adsani v. Miller, 1996 WL 194326 (S.D.N.Y. Apr. 22, 1996); Oasis Music Inc. v.

900 U.S.A. Inc., 614 N.Y.S.2d 878 (1994); Murray v. National Broad. Co., 844 F.2d 988,
993 (2d Cir. 1988); McGhan v. Ebersol, 608 F. Supp. 277, 284 (S.D.N.Y. 1985); Werlin v.
Reader's Digest Ass'n, Inc., 528 F. Supp. 451 (S.D.N.Y. 1981); Downey v. General Foods
Corp., 31 N.Y.2d 56, 61, 286 N.E.2d 257, 259, 334 N.Y.S.2d 874, 877 (1972).

132 See Melville B. Nimmer & David Nimmer, Nimmer on Copyright 1.01(B) (1993).
'3 See AEB & Assoc. Design Group, Inc. v. Tonka Corp., 853 F. Supp. 724, 734 (S.D.N.Y.

72

1994)
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B
&

R RRIFRERERIEFERFRE

18 %t (preemption) M F LABLE " o M B S B IR S 4E 47 ok T oA B
EMERAREDAGT BRI ERENKRE  BAMAEARERZI R
W FELEAIEMAZMAEM  MOKRT T E/EM AR
A E ST EAEMERZHFH > wEREEKXABATTFRS R
HEEMRG -

(2) RERABEFORELR

M EREG TR LREREIUREEAFETRAR
BERAGBAEREEINHENEMSH > £ 1998 F Endemol £ A
2000 ##y Fisher £ (R EZA AR THAG BA ZRENIE
HEFHRTHEREERSEN /24 2000 F89 Metrano £ ¥ > jo
My B EARBHABEARTRERSRREZ AR
ARG BNREANREZBEITBEARENETEMEA > #
ABBRGREMRZRERNEAD B T ALK > HEARHA
BREEEG S W R EFAMAIREEZHNERNDIEREA
AR RBOT BAEAB AT XREZRE > M BAEAL
FINEAHTEZAT c EREEHOEE ST EFAMS L

n

7.

O\

o

13 17 U.S.C. 301. ("Works of authorship that are fixed in a tangible medium of expression ...
come within the subject matter of copyright ...") » E{a|f]4e © Wolff v. Inst. of Elec. &
Elec. Eng'rs, Inc., 768 F. Supp. 66, 70 n.3 (S.D.N.Y. 1991); No. 85 Civ. 10017 (CSH),
1988 WL 18932, at 9 (S.D.N.Y. Feb. 19, 1988); Del Madera Prop. v. Rhodes & Gardener,
Inc. 820 F.2d 973, 976-77 (9th Cir. 1987); Ronald Litoff; Ltd. v Am. Express Co., 621 F.

Supp. 981, 986 (S.D.N.Y. 1985); Universal City Studios v. Nintendo Co., Ltd., 615 F. Supp.

838, 856-57 (S.D.N.Y. 1985) Klekas v. EMI Films, Inc., 198 Cal. Rptr. 296 (Dist. Ct. App.
1984); Mann, 180 Cal. Rptr. at 525 (Ct. App.1982); Weitzenkorn, 256 P.2d 947 (Cal. 1953)
Kurlan v. Columbia Broad. Sys., Inc., 256 P.2d 962 (Cal. 1953) ; % %~ R, Rubin, supra
note 3, at 678 °

155 2 RATH Metrano % 5 % %R, Landsberg v. Scrabble Crossword Game Players, Inc.,
736 F.2d 485 (9th Cir. 1984); Faris v. Engberg, 158 Cal. Rptr. 704 (Cal. Ct. App. 1979) -
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(m)

% RIFAIEREZ=ERE (T)

AT e AL E ABE > A AR A R R 2B
BREHMB G EMBEEARELAE WGA B2k MR
WAT RN - 2SR ZERAS - BREDTOH
Bp 4 i€ RARE & AF 5 BRRMNRARE R0 ERARE F1E4
HAk et AR R 1 .

EEBUSGEAABREZEG T - &35 1980 FR M4y Talbot £
% 2007 #Ep & & Urmi Juvekar Chiang % » AR N ER 4R EE RAR B
RBOBMRLAR  RA-EPRH BATRENNZTER TH
BERHBASREGBENSER  BHBRAEAARI IS R4 E
MATHE REOHEALFTNERERABREGZN > HAIF
ABPEH Z B AfRE A5 - ZRFEABEFZHAENE - Bk
RARE &5 °

2or# 4 (Implied-in-Fact Contract) &) FE A X,

UEHHFTRRE  ERRARETATREZIZAOHMA KRS
ZERE S REAUNZOEEINRELZE > MmEMEALRE—
B A RSB A TR HBEEEERTHER 2L
EXERARFNATRRT RAGABM RS > AR
FAECRERBRATHRYTX LAFLBIHREGEAER
BETIREERE > RFTRAERFEH G LM - FRAZRA

156 Metrano v. Fox Broad. Co., Inc., No. CV-00-02279 CAS JWJX, 2000 WL 979664, at 19
(C.D. Cal. Apr. 24, 2000). % % R, Berkla v. Corel Corp., 66 F.Supp.2d 1129, 1151
(E.D.Cal.1999); Anderson v. Stallone, 1989 WL 206431, 5 (C.D.Cal.1989); Symantec
Corp. v. McAfee Assoc., Inc., 1998 WL 740798, 4 (N.D.Cal.1998); Smith v. Weinstein, 578
F.Supp. 1297, 1307 (S.D.N.Y.1984) -

74
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Al 3t
WY RRFABREAERE (T)

SHEEAATAEHFNRAERELHBEABAFRNE
S o 3 E R P A73E 89 Implied-in-Fact Contract 75 7R 24 % F A &) B 5=
FlEARME  MAEBTFANTARRRERLT Rl GFA
CRE  zoyEzAxms WBEMARBREE —BANT—
HE—BEBRERZHZME D "REERRELFHZHE K
HRABE  AREHHN  ATRARBZIFTH > L24
BRI | REERKTEYTERAR LA TRELIE RN
FHARER S BRELZBRZRF WAL F£ 1950 FREY
Stanley & Weitzenkorn % ¥ /AFR PP H R TRZET & R EHFa)
X5k 0 1956 Fa94EAR K — Desny £ - Ao iR Hik AL T R
ROREMAT UM RRZYNIRE > EHTEFTRYRTRILL
BB TR EHZR - REALT £ HEAR ELA B
BT > T AMEAE 2 BEAZLT 20 K% B B O 3RE 69
M LA E N - BREMET ST RYRTRILTIABAEA
R EANATRERT Mo KR ERRA 77 BAFAR & AT B 69
Gt HARE - T EFAMRCH A MBMOGBAEA FuT
SR EHEBFER  RETEFAMEAREIRENERTZT >
RLGREA S BHSARB AR TR E AR GHE AR ES
MlERZYGHA R - ERbER %A BAEALER LA B
ARE D ERBURIAENTALRGH REMEALIBLAR
B o

57 Donahue v. Ziv Television Programs, Inc., 54 Cal. Rptr. 130 (Ct. App. 1966); Willard L.
Boyd III and Robert K. Huffman, The Treatment of Implied-in-Law and Implied-in-Fact
Contracts and Promissory Estoppel in The United States Claims Court, 40 CATH. U. L.
REV. 605, 606 (1991).
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EA:-I‘
affg It
WERRIFAIRRERIEEFE (T)

BELBLBOERLET » A4 Desny E2AFHFRTH >
%o 1 1957 ##4 Chandler % - 1984 44 Whitfield £4# & 2] %R,
EREEL RARER L EEREEL > SRZEEKE
ABEBBRARINREBRTAER AR TREEMEALEH
HABGRMERE D AR AN BRL LM H EBIE > Hk
REAELAHLZVBAR T DB L T REFRMEBGH R
TOREAZHFARERR KR TRIL > —ERERKA
R RAE BT AT AR H ey SR B o

AmEBRERTAFZAD BARBRERI MR 6 EH4
wEXHEME  ERBAREEIRERKTRZAN Iy AB@ L
FEREARARMNFQ RO G B THRLGAMAEGEMERE
o RBEFEAEE TR AN ZYGENRA > REMIZILE
JEREAFH > A RYEHN > BB @ REMIRE T R ILKTH
28y X5k - ¢b4e 1998 F489 Endemol % ~ 2000 #44 Fisher ¥ &
Metrano £ ¥ > R399 1E &3 -

Ri 0 B4 1956 & Desny £ 4R > £ B & M54k 4E Desny
RPN FIRCAEBBEMHZ S > ML 2000 SF12 69 83 H ik
f5]4e 2001 4 & S IERATAVES Wrench #)i2 & 2004 £ % h
WL R AR 8 Grosso #4739 BAFEER A Desny £ 69 LA > 3R AR
2454 Desny £0428 > BT RAOR G F M EHERER > 7T
REBERM@ER A Desny £4 % MBRAEIXT S F2R

2158,

% Glen L. Kulik, Copyright Preemption: Is This the End of Desny v. Wilder, 21 LOY. L.A.

76

ENT. L. REV. 1 (2000); Rubin, supra note 3, at nl.
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Al 3t
WY RRFABREAERE (T)

& Desny ErrEy TEREZEAATRETMEEEALLE
HEAREUAIMARE, 9RRZXT REAZAFAATR
BRSNS TRB > HAF AR BA L AHRBY > dosbRE 0 K
RALF SRR EEEA S ERBRERMEAM T > BIER
B ¥4 H (negotiation power) B9 FEREA » FRIBA R F K
A EREBR PHB R LK T HE LA L RFEIFR
Bl > EARAK5 s ARBEEAOBO T FLEEEAREERE
PHARESER BEERLHH ABRERE A HHOR
ERAT > UHRARLZGAZRREAZE - HREFPAMRE
Wk B REAR AR RREBMAEEARBEMEG B —
R EARERBEMEALBANROGATRE TR EABEE
NHEBRAE  RBEEEROEHATHEMEn'" - Desny £
B iklR AR Desny R R EH L@A R E PR
AR A EREBIN BV EHAEE T T FAR ALK T E
HoREAPEABZ AR EZDBRL T B EFRHGE N
Tk AN BRAENHELRE  NATRENLAE—BA
07 Fr A Bp o7 #4548 S e 4R B o

= RETAHREZER

EREHN A EREZEEERA LALLM R RIE > B 88 E
T — B iR TR ESREEATNRETNE — &
Z R FRARUERMERIE - RUMAHRIE - RKURTFEHR

159" Alison Davis, 4 Real Drama: Legal Protection Of Reality Television Formats, 7 UNSW
MEDIA & ARTS L. R. 57, 66 (2002).
' Desny, 46 Cal. 2d at 756.
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AR RMFRIRIRR AR RE (T)

AT RIRTRORES  ERBRBAMERIXRAE
MM B LS R W AR T R E— TR

AAmm  ZHEERAFERLT TAE | ¥ AFHRERT
REBF ZVE MR IR ? ERRUMARE— S RARET > AFLF
WA BIETBZEHERE MR EHEYAESE  EBRE
BHFERBRT AN ERERARBER  KHABB TR EREEEAR
Mo BB FHGALARMBATR ORI MK B S B8 FH
ZRRREERENB AR L TR AT ERAGL  BAERIRES
EF - RA-—BAREREINER SANHEE - O FHH  c RRZ
MR BERFUREFREATBAETRAFRIEMEA » LAER
HEAHEROEFFHAES REAT GRELGETRAGENE
HEA - BEEEARANWEREANAT  HARRZEAZEE M BT
A FEREHER > REAN T EEBATRE > SLHNFEL E W
REARRERNF  BHR—BEEFRERA - BIERTZIHN - a9 F
ZRRERZOHBEZBROCS)  HEVREETHOFHREA N T®R
MEEZT  AEOREZRUERFRMA T > FRARKEARES
BREFFAKEFNANE BEILZHRBAZZR - EELHARZ
HRABERELBALIRE LT EFE AR E T AEE > 7R
AUBEHBROEE REORERKXEZR - T BERREAFUL
HEIBHAIRBEFRE > — T BELZREBRAEREIBEAE &M
EoA R EREEXAZRBIRT EFEME -

WA E RGBT AR » ZBRERE TR URZ LT XA
ERENFAE > GNRTRYYEX— T @ T R A ABRFLEA &
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BB > — T RELTEAZYOBHE R RETEFAMGEAETH
HAFIR > KRR TR T ARBABEREERT I FELBE
Yo fTR R R L AT EE R RIAR 0 A BA#E AR OL Desny £ A HBRE > A
MAXRE REARIVAHGEAERETHEA  EHAARBEE
REGHK (pitch) RRXAFHE > EFHAREAGITRERZHER
ARE REARZEEHFRNCLARAUNREEFFoR - BERAA EA4
ARE B HREGRBH A B8 O ARFARERARB MR 5 5 A
BEREBMA > CREHFAEEEFRRYMA AR EAZT - FTAK
HEARCRERWEREDEELTR AREFVENARAETHEAE
TR E RS B > ABRIRERE c EMRBYAREAVHBOHEY
B EITACEENERENBEGHELRH - Bt TRAHEE
1885 0 B R AEAT AR LR — R G EANW R — 3
UKRBREF 153 MR RARIEAEIRLEZZXHEL—RMT
Desny £6912 EHREARRBAAE'Y BUAEREFRFZAORKDT
I BHRTE XARE A BBRAERTHRIRA AESF 0 — 2K

C HAEABPAE XA G HRB > RERALSE  LBRAESTAEENE
REE > BHRPEEBL IR EANFZETRAAE -

Ol £ B s — Wk (UCC) # 1-205Q2)4 % % B 18 (usage trade) R& A T —H% 5
ZER RT R E,ii""‘i&a EZAMATERE H T RABTZER » ERUMER H 7
BREZABEAEEEM - | (UCC §1-205(2) :© A usage of trade is any practice or
method of dealing havmg such regularity of observance in a place, vocation or trade as to
justify an expectation that it will be observed with respect to the transaction in question. )

FRERAMT AL HEBETHEALEATFARNIBRNEEAT AR ZIK
1% o See generally Bristow v. Drake St., Inc., 41 F.3d 345, 351-52 (7th Cir. 1994) -

' Desny FRBREAF TELAK LR LRARMAMARUE AL S > HBS
ATEAREEHE TN BREZNBNPAFEEF RSO HEEE
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Al
WY RBUFAIBREAERE (T)

A TATHREEXARTHEAZRTRERS ) £ARE » 2%
FEAGEFXRBERBAYAG AL BZREEINBOMAE  REEBREK
%245 B BN ARRERBEORE C TEYRRIET > TFAL
ERABBITIROMA o B RIF AT ZHE - & T 0w R T 1R
Fao MARERERBEAABZAE > HNIFRBRMEZLYMERILKR
BEXMFEEFA ABHEIE - RERBORILMERAREAAT
BFHRELE  ERREARTHILEARE MU THERRE EH
R RFERIBERBMAIE  ABAEZBRZRRMEX > REEBHRE
Bl& % o HH A H&KMZ L %R A (Principles of European Contract
Law > fi#% PECL) 7r#§4% % & Fe9i& K (breach of confidentiality ) 7] A
REHRE'C  ZRAE 2302 FAE T TEFA-TRIFBAE TIRH

MEBEHNNMET T BHZHORTRIL T A EBFAFLRZEN
ﬁ%ﬁkﬁ%ﬂ%%ﬁmoﬁ&k%%%’mﬁ%$kﬁﬁﬂkﬁiz
BE ABEEE BPRERRBERLAFZAE " o | A PHEZIHNE

HMERBRAE THFTATETAE, > BLAAREIEE  BARE
HAREZ HEE THITRTETRE ) AN LB EER LA
Metrano %X 32 » SLERFEABAML TP AR AL Ty ATBA ST o B bR BR 4%
BRATREZAIME  READREFNEFEHEZAR "9,

CmER TRORERGHEEEORERR — THA, 2 THE, BAEENRY
BRE A 263-74 5 2008 F -

1% Principle of European Contract law, Article 2:302: “If confidential information is given by
one party in the course of negotiations, the other party is under a duty not to disclose that
information or use it for its own purposes whether or not a contract is subsequently
concluded. The remedy for breach of this duty may include compensation for loss suffered
and restitution of the benefit received by the other party.”
http://www.jus.uio.no/lm/eu.contract.principles.parts.1.t0.3.2002/2.302.html (last visited Jul.
30,2012).
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FFHRE  BRIRTIIRE AR F1E -
18~ &m

PAXGRA T TRE L > BATe A ER EHN A EREIES
RELFRAR  BESHERRELEARLRABADAEFLAEREL
BREBEENRE  ARLABRBA KRG LA EE EE D  AIER
REBERINZATEBENRE  FLeBELTENRETR £
TR ERARMERIFURENRE  BITREAEZFRIARAL
EBRARECOARBEHEMR » BR—BRED > 5 REERERIREM
Ahd o HAEREFEAHMANR T HERE > bk 2 BHFCEE
)AL BB H > LA FARRB R AR M T 2B AL
BIEREUBBRHEA B2 - MAIEREAFIMEMET » ZUEH
WEREHRABRE  FLEAMERLRE TG Y MEE
G HAERE ASRZERORET AL FUEFEAZRAEE E B
URBH > RPFOREFAZLEREANA TR T HAFEALAHRE o
DRELERES > RERETHZMREW R > BB & B RIKA | &
HARERH IR ERELREOATEORE > BALREKIEAY
WEBEES ENEFTRRAERILZY  REABR@ERE Desny 2% -
BHYREAZEARENATRETEZR B OB RAE AL — B4
AREONBEWACHRBRMERE S > BMAXRABRAERENE
BB Ay RAEEIRE » sb 74 S FRLFF > Desny ERRE AL
BREHEALELAERRMZ EE > ERGHE - LENREFTARS
—EREHREFEAFA  HIEARRLHRB > BEESATFEROR
R e
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