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235 US.C. §289 % 1382 R < % : "Whoever during the term of a patent for a design,
without license of the owner, (1) applies the patented design, or any colorable imitation
thereof, to any article of manufacture for the purpose of sale, or (2) sells or exposes for sale
any article of manufacture to which such design or colorable imitation has been applied
shall be liable to the owner to the extent of his total profit, but not less than $250,
recoverable in any United States district court having jurisdiction of the parties °

6 102.06 BERE#B T VOL.174



XRAEE
LR EREF ZIBERME — L Apple B3 105 FETHIEERE ARG

FERMEQFIRYL 22 AL TR

FRB PR H B IR BT 0 B FRAATFEG
ffedo A R PETAERBHARLET A XA BA (1) ) &

TELosEFL o R @ E kY i Hh #4114 (preliminary
injunction ) # X A #Z4]4 (permanent injunction) > £ i+ AL 2 3t % 2| &)

FaZfl»ap@Eizies Bk T%?%E4%§7ﬁ—,\,'11 (2) 51
WAk I A TR 2 BT F L 24T 0 Bl @A R
F LW (damage) o d A4~ HFFI L 2 PFR TG ~ < > 7 F kb
R FElad ERAPEASBERL 0 FE Y FREAKF TR
Fo Ao PIEAEREJERFARIR DA HR - N T HHE 4L F
REFZFTREFIRZ 222 8F% -

- ~1790-1800 # ¥ R & {1z %

FoMERBEZ AT 1790 £ > B - BRE o 2R LHG
Figae g * 4244 992 % (An act to promote the Progress of Useful
Arts) | 2 %k?P e BRI AR 2 RE T At FTH 8 0 R
EEALELSG Td REMYTG R TRE, o

1793 & gk 7 1790 ez %k > 1793 #ch& Jl2 ZnaE g a2 31

7

=3

#1 & (register) B~ & 17 $8% & #]& (rigid examination) » * %
& & )22 4% (subject matter) &_ T iz P 37¢h 2 5 * P gL - %
B QAR ol HERE PE-WURSF e sze

sy 2

Freh® o oh gRTR BEARALERDEEP LY T 40 BT
DA

T8I A RS fIY BEP E O IR

102.06 HERE#FT] VOL.174



AAEH
AR FARE L BERE — L Apple 18 10.5 EETHIBEEE AP

EFApF A R L = Rendp T e (at least three
times the price for which the patentee usually sold or licensed the use of the
patented invention) * > iz ¥ & Fliz P g adl e B ] Bl TR R
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> % Patent Act of 1793, Ch. 11, 1 Stat. 318-323 (February 21, 1793), SEC. 5: And be it
further enacted, That if any person shall make, devise and use, or sell the thing so invented,
the exclusive right of which shall, as aforesaid, have been secured to any person by patent,
without the consent of the patentee, his executors, administrators or assigns, first obtained
in writing, every person so offending, shall forfeit and pay to the patentee, a sum, that shall
be at least equal to three times the price, for which the patentee has usually sold or licensed
to other persons, the use of the said invention; which may be recovered in an action on the
case founded on this act, in the circuit court of the United States, or any other court having
competent jurisdiction.

* %P Stevens v. Gladding, 58 U.S. (17 How.) 447, 455, 15 L.Ed. 155 (1854) 58 U.S. (17
How.) 447,455, 15 L. Ed. 155 (1854) -
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> %P8 Act of 1870, 16 Stat. 201: “§ 55 ... [The court shall have power, upon bill in equity
filed by any party aggrieved, ... to prevent the violation of any right secured by patent, ...
and upon a decree being rendered in any such case for an infringement, the claimant shall
be entitled to recover, in addition to the profits to be accounted for by the defendant, the
damages the complainant has sustained thereby....” °

6 % p& Birdsall, 93 U.S. (3 Otto) at 69. In Coupe v. Royer, 155 U.S. 565, 15 S. Ct. 199, 39 L.
Ed. 263 (1895) -

T 6
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1886 & » t Dobson v. Hartford Carpet 2> #'°r2 2 Dobson v. Dornan''

R EP s ZREFEP R s R ERE TR R BEFR

1% % pe Dobson v. Hartford Carpet Co.114 U.S. 439 (1886) -
' 4 e Dobson v. Dornan (1886) 118 U.S. 10, 17-18 (1886) -
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122 B Frederic H. Be TTs, M. A LL B.. of The New York Bar, “Questions under the design
patent Act of 18877, Law Journal, Vol. I, No. 5, May , 1892, P. 182-P.192 -

%% The Act of 1887, specific to design patents, removed the apportionment requirement
when recovery of the infringer's profit was sought: § 1. Hereafter, during the term of letters
patent for a design, it shall be unlawful for any person other than the owner of said letters
patent, without the license of such owner, to apply the design secured by such letters patent,
or any colorable imitation thereof, to any article of manufacture for the purpose of sale, or

13
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1893 & » & Untermeyer v. Freundendk ¢ » 2 &3 p4 (&4
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£ .

® 3 Untermeyer 7% & D15,121 3% 3+ & I

to sell or expose for sale any article of manufacture to which such design or colorable
imitation shall, *1442 without the license of the owner, have been applied, knowing that
the same has been so applied. Any person violating the provisions, or either of them, of this
section, shall be liable in the amount of two hundred and fifty dollars, he shall be further
liable for the excess of such profit over and above [that sum, the full amount recoverable]
either by action at law or upon a bill in equity for an injunction to restrain such
infringement - § 2. That nothing in this Act contained shall prevent, lessen, impeach, or
avoid any remedy at law or in equity which any owner of letters patent for a design,
aggrieved by the infringement of the same might have had if this act had not been passed;
but such owner shall not twice recover the profit made from the infringement.
"4 4 e Untermeyer v. Freund, 50 F. 77 (1892) o
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A FAPEE AW b 1952 E 0 FE K- 1887 Eevi kY 4 MBI
Plerdf 2 Bt s~ B 412 % 289 15 o
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> 2 B Nike Inc. v. Wal-Mart Stores, 138 F.3d 1437, 1440 (Fed. Cir. 1998) > # ¢ 51if The
Act of 1790, 1 Stat. 111; The Act of 1793, 1 Stat. 318; The Act of 1800, 2 Stat. 37. AFA
P Newman ;# FH* B E T T RE 2208 - RFBfIET2FT 02 2
XiE2 hg aF P o HY #E B B < % “Indeed, whether it was the 1946 or 1952 Act
or the decision in Aro Manufacturing that eliminated recovery of infringer's profits in
utility patent infringement, this remedy for design patents was unaffected” o
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R o} 2wiE et Panduit Corp. v. Stahlin Bros. Fibre Works, Inc. % 17
PR g TR QA 2 I 8 T 2T, 2@
F) % B ke & 25 3 f£ % T Panduit test (Panduit #iB]), &AL bur-
for test (F &R ), > BFHEA L FERP (1) P HFFHEHDEJEA K2 F
Fr(2) Fwm AV F R R 5 (3) BAIEA L F %
FF R Wgas (4)%§#§&& TR E S B
Paktizte- 180 2 (gfljﬁ& ) %&,g‘t,é-@‘f\l/ﬁ A EITLFET
e e

2003 & > mzRiesr b 2rE e (Court of Appeals for the Federal Circuit ,

'® 4 pe king Instruments Corp. v. Perego, 65 F. 3d 941,952 (Fed. Cir. 1995) « |-z d 3R

&% i 1 “To recover lost profits a patentee must show that ‘but for’ mfrmgement it
reasonably would have made the additional profits enjoyed by the infringer.” °

%P Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1156 (6th Cir. 1978) -

% P& Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 575 F.2d 1152, 1156, 197 USPQ 726,
730 (6th Cir.), cert. denied, 439 U.S. 856 (1978) - % & %]+ Jh = % “To obtain as damage
as the profits on sales he would have made absent the infringement, i.c., the sales made by
the infringer, a patent owner must . prove: (1) demand for the patented product, (2) absence
of acceptable noninfringing substitutes, (3) manufacturing and marketing capability to
exploit the demand, and (4) the amount of profit that would have been made °
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T A CAFC) & Micro Chem. v. Lextron, Inc.% i* ? 9, 5 g0 (R
FIEA iz - BERERF > &1 4 Micro &2 %P " Panduit test |
(1) #F TN EAF2Z R (2) P tavVFRL2LEEE
AR BAEARZED T IE 0 TR gk r@w%?
£ 2Tl o Ra > CAFC &®p - B f#ﬁ—@?&i’r‘ #-2 P (the two-
supplier market test) | - B FvEg B REA - BER
BooRfEARFHED (1) M ET A BiERE 5 (2) Bl
Foaed WEEH LR EER &‘KL%%E‘ wEH L (3) EHEL RAT
KA B hdl &R 2 1 F

& State Industries, Inc. v. Mor-Flo Industries, Inc.,% i£*'# » CAFC 2%
5B %ﬁ d % H+ % & (market share) kP Panduit B2 & i
(D°ﬂ*%mﬁéwﬁﬁ%ﬂ%%’ﬁEZE%¢E$E%§ﬁéﬁ
BRFEDES PHL G FEEIAR A TS S AR
(market share approach) | fiﬁia‘r“,/‘, EEASATE F 2T F B 0 BT
BAREASRL G PP H G ERTARED B G K T &
JIE A et JIE AR ERTA e tb 2B Bt F KA
FlFdrpd@gr e FRAs 2@ i nL8d A2 357

' 4 & Micro Chem. v. Lextron, Inc., 318 F.3d 1119, 1122 (Fed. Cir. 2003) -

2 4 & Micro Chem. v. Lextron, Inc., 318 F.3d 1119, 1122 (Fed. Cir. 2003) » |12 d 384
= “Thus, under the two-supplier test, a patentee must show: (1) the relevant market
contains only two suppliers, (2) its own manufacturing and marketing capability to make
the sales that were diverted to the infringer, and (3) the amount of profit it would have
made from these diverted sales.” ©

2l % State Industries, Inc. v. Mor-Flo Industries, Inc., 883 F.2d 1573, 1578 (Fed. Cir.
1989) -

22 4 pe BIC Leisure Prods. v. Windsurfing Int'l, 1 F.3d 1219 (Fed. Cir. 1993) » 24384 f
¥ % ! “Windsurfing and BIC sold different types of sailboards at different prices to
different customers. As noted, their sailboards differed significantly in terms of price,
product characteristics, and marketing channels.”
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Mg B IR A EEIET -
= ~ £324# 11 £ (Reasonable Royalty) 2 3+ & B

RERL RS 284 R hoB I A REEM H TR ] F P
Waask TEmenigfl g 2 FTRE > A2 IRHELEFL AL
T AEMNERAFEEFEP TR G2 EEENE o d B A T
Ha> SR EPREFL 2L 2 28 FEJHEA 24 > 8 LAaE )
BARZEENLAJER ThEEEJ AT IRERE- B
%L (seta floor)™ o

EEfl £ et B 225 TR M2 (hypothetical negotiation

approach ) |~ ' 2 473+ 8 ;# (analytical approach) ; 2 T 44| & +* &2 B
(rule of thumb) % - & % * & Iﬁ‘—l%ﬁ‘f'l.-%%lﬁ 2R T BERBE

E 0 B ARSI B o B (BJEA SRR ) SERE
SR WA ERE S LA SR - FHERAATLEERE £

T
PP 2§ R BN RS NS SRR L e

ﬁ%ﬁﬁ%ﬁiﬁ%ﬁ?if%@%%Angﬁﬁ 1 o

Ik

S ¥ Rite Hite Corp. v. Kelly Co., 56 F.3d 1538, 1554, 35 U.S.P.Q. 2d 1065 (Fed. Cir
1995) » &% 4 Jn = % “Since the statute provides that damages will not be less than a

reasonable royalty, this level is the judicially acceptable minimum for damages. The
purpose of the royalty alternative is not to direct the form of compensation, but to set a
floor below which damage awards may not fall.” °
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B S e SN AP 0 B ¥ 3% & Georgia-Pacific
24

Corp. v. U.S. Plywood Corp. % i*7"¢ Tenney j* F #7i& = ch & 1] £ <0

E4

Y B FlF 7447 2l £ T Georgia-Pacific ¥1% (factors) j ¢ 15 38 7]

24
25

%P Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y. 1970) -

% P& These 15 factors have become known as the Georgia-Pacific factors. They were first

set out in Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y. 1970)

by Judge Tenney of the Southern District of New York. The amount of a reasonable royalty

after infringement turns on the facts of each case, as best they may be determined. Among
the relevant facts are:

1. The royalties received by the patentee for the licensing of the patent in suit, proving or
tending to prove an established royalty.

2. The rates paid by the licensee for the use of other patents comparable to the patent in
suit.

3. The nature and scope of the license, as exclusive or non-xclusive; or as restricted or
non-restricted in terms of territory or with respect to whom the manufactured product
may be sold.

4. The licensor’s established policy and marketing program to maintain his patent
monopoly by not licensing others to use the invention or by granting licenses under
special conditions designed to preserve that monopoly.

5. The commercial relationship between the licensor and licensee, such as, whether they
are competitors in the same territory in the same line of business; or whether they are
inventor and promotor.

6. The effect of selling the patented specialty in promoting sales of other products of the
licensee; the existing value of the invention to the licensor as a generator of sales of his
non-patented items; and the extent of such derivative or convoyed sales.

7. The duration of the patent and the term of the license.

8. The established profitability of the product made under the patent; its commercial
success; and its current popularity.

9. The utility and advantages of the patent property over the old modes or devices, if any,
that had been used for working out similar results.

10. The nature of the patented invention; the character of the commercial embodiment of it
as owned and produced by the licensor; and the benefits to those who have used the
invention.

11. The extent to which the infringer has made use of the invention; and any evidence
probative of the value of that use.

12. The portion of the profit or of the selling price that may be customary in the particular
business or in comparable businesses to allow for the use of the invention or analogous
inventions.

13. The portion of the realizable profit that should be credited to the invention as
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7
~

-
WF

%

distinguished from non-patented elements, the manufacturing process, business risks,
or significant features or improvements added by the infringer.

14. The opinion testimony of qualified experts.

15. The amount that a licensor (such as the patentee) and a licensee (such as the infringer)
would have agreed upon (at the time the infringement began) if both had been
reasonably and voluntarily trying to reach an agreement; that is, the amount which a
prudent licensee — who desired, as a business proposition, to obtain a license to
manufacture and sell a particular article embodying the patented invention — would
have been willing to pay as a royalty and yet be able to make a reasonable profit and
which amount would have been acceptable by a prudent patentee who was willing to
grant a license.
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(clear and convincing evidence) #HP Z# (7 7 LR EL &8 ERL T = ik

METBHEF - ZHP T2 2300 (reckless) | enffin » & JI4g 4 &

FHIRFFEEFHS & ¢ ol S FRP DR e ok 273
7

lu]ip‘ﬂlj__ IE;F -E‘ gh’]_g;‘fljo

FIRI T A A BT ALAELET fj»ufz#‘ ST 47;_@
FRATA TR AFTRE > H D PRER S

FREFw o FR A T RGP 30 g 55 CAFC & Read
Corp. v. Portec, Inc.% #1%0% #rgr % (identified) &1 9 3E F] & ¥ £ 24 4
TETEL2ZERLER A Mk BB TR > EEd 5 "Read
4 38 %)% (the nine Readfactors) | *'4c :

(- ) &4 L3 & d (deliberate) ¢ & 4 8 %3

() BRALZEB AL DAL REFRE > 24 - 18
G AR B A BTk Pl i

%6 % pe Read Corp. v. Portec, Inc., 970 F.2d 816 (Fed.Cir.1992) -

z %P This court identified nine factors that may be relevant to determination of whether
enhanced damages should be awarded. the nine Read factors: (1) whether the infringer
deliberately copied the ideas or design of another; (2) whether the infringer, when he knew
of the other's patent protection, investigated the scope of the patent and formed a good-
faith belief that it was invalid or that it was not infringed; and (3) the infringer's behavior
as a party to the litigation. (4) Defendant's size and financial condition. (5) Closeness of the
case. (6) Duration of defendant's misconduct. (7) Remedial action by the defendant. (8)
Defendant's motivation for harm. (9) Whether defendant attempted to conceal its
misconduct °
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2 2}}3{3 Bott v. Four Star Corp., 229 USPQ 241, 254 (E. D. Mich. 1985) -

%-F& Intra Corp. v. Hamar Laser Instruments, Inc., 662 F. Supp. 1420, 1439, 4 USPQ2d
1337, 1351 (E. D. Mich. 1987) -
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(- ) Schnadig Corp. v. Gaines Mfg. Co.% %

B2 (%44 % ) Schnadig = 7 71 D212,602 2% 3+ & | £_Bf >+

&2 LA g F a4 (B 4 277 ) 0 1980 &
Schnadig Corp. v. Gaines Mfg. Co.% 0% » 3 =
A Gaines i =

)

£
NN L

F IR AR B
Pend95 Vg d Rz RE gk R R
FREALE S 289 B B R ERE AR F DREE LT
FAfFEIREFTRFE LY B g L%E T RERE
Agem I ARp T R 0 B e 2 RA | i (tax paid) 0 EiE A

-

RIL SR ™ 4 shfm TR A1 E 7 dog o L i/ Pfgf o

W 4 Schnadig = 7 7 D212,602 & 3+ % I

fom f] £ 4 (pre-taxes profit) jE Z 18 4 4 & 24 & &l e
¥ derk Bl @ 2 A (fixed cost) > {8 f1F (post-taxes profit) H_
AN P «‘ft"",% R AEE R FE A AR FHILE

0 % me Schnadig Corp. v. Gaines Mfg. Co., Inc., 620 F.2d 1166, 1172, 206 USPQ 202, 210
(6th Cir. 1980) -

102.06 HEREERT VOL.174 29



FREE

MmEBRGT BN R ECIBFHEE—LL Apple BF 10.5 ERTHEFHERD

v ] g S 3
A ARRASTRE R ERAEL L E ﬁlﬁﬂ%é_&«’$14
RAEFD L F ¥ DR TEFRTE* c 4 F 2 hilid #zin
ZZHHTR T EIAARRAEASDARLS A TR E I E

TR AIE ¥ dorg o d 20 /z@—;ﬂéﬁ”irﬂi?z’*ﬁvi@%ﬁ@
2@ LR OER FF o T B i F g R Y

¥R ERE DA ENENE g ERA > g 1946
ETPFE P LB e)E 0 0 FITEE LB M 6] o A A
5 1 #% Larson Co. v. Wrigley Co.% 7' 2| dchj 1 i EER

RAEOERT o A R ERBE S TR o 2 E > b
BB WAL A RE WP R G BAEA B R T EAIE
FERE o ek LR B PP R F oA
Do RAlEY 280 ERE rEIF IR TR gr 0 AR
AR ET w4 BT (negligent) » A S ¥t 9r KB iz

' 4 m Larson Co. v. Wrigley Co., 277 U.S. 97 (1928) - discussed § 20.02[3] N. 9 supra.

30

Larson was a trademark infringement case in which the Supreme Court denied a deduction
for income taxes paid, noting that such was not "unjust" in view of the evidence of
"conscious and deliberate wrongdoing." The Sixth Circuit in Schnadig viewed Larson's
"reference to such wrongdoing more as descriptive of the facts in that case than as limiting
the principle involved."
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(=) L. A. Gear, Inc. v. Melville Co. & Thom McAn Shoe Co. % i+

B4 (444 ) LA Gear 2 @3- i 7|ehb i@ fge

# 2 % THot Shots | ¥ > ¥ 3% 1988 £ 12 " 27 p EHE R

D299,081 %3+ & 4| (4cB 5 Z @77 ) - 42 EH# 4 Melville 2

? 1% i THot Shots | eh% st i FiE s ¥e (4Bl 5 + R¥7 ) &

e

2 Melville =2 44 &2 b @ HRFE > T REJZS
289 BEFREE A oTE I F g R e

Thom McAn ~ Meldisco 2 K Mart i/t & 4" & - L.A. Gear =

L.A. Gear (:1D299,081 % 3+ & 41 Melville = 7 1 Balloons i& # ¥

W5 L.A. Gear :7D299,081 % 3= & §1¢ Melville <7 Balloons & & ¥

32 2 L. A. Gear, Inc. v. Thom McAn Shoe C0.988 F.2d 1117, 25 USPQ2d 1913 (Fed. Cir.
1993), cert. denied, 510 U.S. 908 (1993) -
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(=) Trans-World Mfg. Corp. v. Al Nyman & Sons, Inc. % ¥

Trans-World 2> & 3 = 1 B *> P2 40 71 28 3k 3 % 1| D257,497
% D258,009 (4-B) 6 #77 ) 1981 & 10 * » Trans-World = & 37
=
#a e P Nyman (%P Beni Blig * R EM 7| LR 7

FEAlamA R EE KFeRENH L BiEARTY G
FlenE 3 8 { 5 ol 5 flF o F1t o Trans-World

4 Al Nyman =& &% 3 P4 7) 2 0k 3+ % 1 > Trans-World

4 P Trans-World Mfg. Corp. v. Al Nyman & Sons, Inc. 750 F. 2d 1552, 224 USPQ 259
(Fed. Cir. 1984) -
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(= ) Nike v. Wal-Mart Stores, Inc. % ***

B2 (%444 ) Nike 37 D348,765 &8 i Lzt 3+ & 41

3 4 pe Nike v. Wal-Mart Stores, Inc., 41 USPQ2d 1146 (E.D. Va. 1996) -
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3 4 pe Design v. K -Mart Apparel Corp., 13 F. 3d 559, 29 USPQ2d 1356 (2d. Cir. 1994) -

6 pzr29 .

7 % P& Kalman v. Berlyn Corp., 914 F. 2d 1473, 1482-83, 16 USPQ2d 1093, 1102 (Fed. Cir.
1990) -
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(- ) Catalina Lighting, Inc. v. Lamps Plus, Inc. } %% 3
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¥ 4 pe Catalina Lighting, Inc. v. Lamps Plus, Inc., 295 F. 3d 1277 (Fed. Cir. 2002) »
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Al &t or o

CAFC P 1 42 % 289 if % 2 sEHR T iRz T 7
R R TS S R R R
HiE o w3 @FEAFGRAF T R (but he shall not twice recover
the profit made from the infringement) o % 2 38 {& £ 2R 2 e P rTCT‘Jt»
EomEEflEs 2@ ek - BT EAFPRF LR EREA TE
FEEFEADFTRE  bde & %ﬁ’f] o Ft 0 R 2
Lamps Plus = @ 4o % 1945 & 12 % 289 i 5«5,1*575 8 {7 5 o id
ﬂﬁﬁﬁ%%%’mlmmsmmQ?ﬂéﬁWFmﬁ%hmﬁw
B dp TR o

\'\'N

(= ) Junkerv. Eddings % ¢ 39

i (B4 A ) Junker L F R FHOwp A 2 4875 0 4%
# Galt 2 Eddings & R & (€@ & Ff» $4 nEs5I 8%
B 22000 & 1 % > Galt ¥ g-¥slaf s g p &) > 2003 & 1A
24 6,33691452000 # 2 7 > R4 ¥ - BB IER AR
%ﬂ » 2001 & 11 7 20 p P22 > D45,0839 3% 4] o 2 &
EREOTIRT @ R kI E A B2 Junker #hAzE
SRS Sail

% % B8 Junker v. Eddings, 396 F. 3d 1359 (Fed. Cir. 2005) «
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BT 289 k% 2 AR mA LRI RELAR
TR BPERAEA R - RIEE S 0 EAF L R B )
FME GRS endp T RETE o CAFC 335 R4 Junker K3 &I
TVERERANENE 2 IRELGE Y ke GOrF Fandf
- R - BERT O OREHE- REF L SR

e KX
WP Rl o e @R LA RA R GE T R
SRR - -8 FEE N LR -

o EHE L EREE NG P 284 iEen T £

1992 # ¢ Braun Inc. v. Dynamics Corporation of America + %% % %
B2 (E4/4 %) Brawn = 2D 271,176 (f§ LR 176 & 41) - %+ %
SRR LA (e 9 LR R ) T - P E S R P
(Dynamics Corp. of America, ## DCA) 2 Zp~ & - f& & & Warning
LHENEER (B9 P L7 ) 1988 &£ 2 2 1 p Brawn 22w B 7
Feso N enmE 2R 3 ok e 2 DCA 2 2 ¢ Warning £ HE LR T 176
Bl A ERY > REERREZES 280 BRI R U R ALY
SR STEE drE e

40 4 pg Braun Inc. v. Dynamics Corporation of America 975 F.2d 815, 24 USPQ2d 1121 (Fed.
Cir. 1992) -
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Braun 7176 & 3+ % {1 Warning #§ 4 % PR L g

', \

T

-

|
1

B 8 Braun &7176 & f]2r 444 Warning #f4L B 27 L% Hr &2 b %

1990 # 12 % 19 p » = = F[ein ¥ Brawn 2 #1176 & fl5 2c @
DCA ¢ Warning = ;5 EFEL ET 176 B o ~ H g4 £44
2 edp T REH 1 = % (treble the infringer’s total profits) - DCA % JR#
CAFC #& 41 F 37 o

CAF #P @ ¥ Ri2fergsmmd (1) a2z 5 284 i %
280 i RAdE IR EF LR PR o o (2) BE L BT A4
SHEPIE ST s o e GEALE T Lk lE Y K
ke T HF 2 B ESEY 1870 EhEfliz ke & TiFT w1
7o 2B A - g p kg ens 5| T (sharp cleavage ) o G| 4e o B2 R

1946 &2 % o — B M & IR A TS R AEE AL R

‘! % B generally D. Chisum, Patents § 20.02[1][d] (1991) -
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KA SRR AT AR @ U R e
T2 AREBREHRGALEET A FHAF TR LT AN A 0

LT it BERAMENEOE T RE LD TR e FF
oo B AR S 289 WE e P R & IR A AR - RIES S Y EPD
ZePfE TR o % 2 MARIL P HEAP I RTEJHEA 7 TR G RR
AGEPFERE - BEhp T R blde S £ & AL
FIREH I =BT Fle- RD5 0 BRASTENE DT R
3 mFEFhedm® > 1964 & > & Aro Manufacturing Co. v. Convertible
Top Replacement Co.% %7 > # % ;% 12 (the Supreme Court) & i&— # e
WAoo RpRAIEE 284 BV AKRGIFIRHE T 2 & 7 B A S E T

_‘7’_ o

Bofd o HARd WP L 2 E R ETOR B ERAEE
ZeREEEEES RTF A B (1) 2} AL EEF D
HELEROEFRET F (2) B F 280 iET AR 4 B JHE A DR

15 IR 284 G0 Tz RAERRA L L RAE A0
B2 % 289 ER T2 BEAENEZFTRE S FIMY 2T HEK
),L'%«f #i 18 «fﬂ_\;}ﬁ'fﬁ‘px’?m$€?o

—h

2 4 e Aro Manufacturing Co. v. Convertible Top Replacement Co., 377 U.S. 476, 505, 84 S.
Ct. 1526, 1542, 12 L.Ed.2d 457 (1964) -
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£ ~ Apple ¥4 Samsung it 2 3f 3 p& ¥

-rw\-
i .

— v Apple #% MFZ REF 23 E 4 2

2 (%414 + ) Apple 452 Samsung 1 2011-CV-1846 & | &g 7
BB HAEP R R B EH &K (trade dress) F =87
PEFAFEMER - J BN ETHEITRFA2FFET T ggp
Bz o BAEA R EE A I A R T A 2 B2
BAHELEEASTENE - Ko > {IERPFEfET > BT RHA
FeR Bl BAEA T EE L EREANLREASTENE TR AA
ZAF TR c HW A R EPET > FREAL LV FREREA S ET
FEN =25 A

2012 & 7 * 23 p > Apple » Samsung & f i3+ 2525 ¥ ~ g 4|

=3 edf T PR & > Apple 3u 5 Samsung &2 K& 41i¢ 2 Apple & A &
eadpd o FEAIW 75% THEEH 10.5% > Apple # iF Faih 2 ehe
i 4p 40 > Samsung i i &g & 7 o0 "2 EEA L 9P S REA O B
Apple ¥/ et endf 4 £33 20 ¥ ~ A DELEJ £ 57 2500
%~ 879 Apple & 738 4 Hauser #& 1 Jf 7 ﬁvaﬁm % oo
Samsung " ¥ ﬂ)i‘ﬁ.‘& % 7£$90~$100 # ~ 3B~ iPhone # iPad fhi¥F et g
&3 F]M > Apple £ < Samsung 3 H #7i&F iPhone & iPad A & ¢t ELAp
Bkt B ) T A AR ks T A 24 2 A nENEY (0B 10 47

)

> %P8 Title 15 of the United State Code, Section 1117: (a) Profits ; damage and costs;
attorney fees °

# 4% APPLE, INC., v. SAMSUNG ELECTRONICS CO., LTD., No. 11-CV-01846-LHK.,
July 23,2012, 1299 Apple's Trial Brief, P. 23-24 o
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A AR A g 4
Apple 4% Samsung & T 1% D ( ihi ;’Hfgﬂ
US7469381 ( teffdro = igdocnié * = /%) $2.02
(over scroll bounce or rubber-banding )
US7853891 (g #+¢1 API) (scrolling API) $3.01
US7864163 ( BE:E 4+ ¥7 i) $2.02
(tap to zoom and navigate )
USD593087, D618677, D504889 ( #F L3k 3+ ) $24
~ D604305 (GUI) & ¥¢him

B 10 Apple + Samsung 3* ¥4 &2 & 1|1 &

Ly o Apple B4 7w A7 Foendp T RRE B HGY (4o@ 1L 4T
F) R dREFEEREY - BRI EHTRGE DL BHT- B
90 #H P Apple 74 ] F i 0 3t Samsung R A 0 @ g £
X eia f1F 0 Apple (B B IR i B L 1% ¥ 284 2 R0 4
AT JIE AL EEN L2 TRE A Apple R EJT Ry B
F1iE % 289 tE2 4w o A% Samsung T AIE 2 AT R o Aok
Apple K3 B 1B~ B iz A rE I E 2T Rl e BEAF PR
S AFREE 24 F AafEqlh - 78 0 ok Apple iR BT T B ALE 2
BEAGENERF EJEA RPFTEREL L 2 JIF 2 B G E

ENE

# 4 pe In 1897 the courts of law were granted the power to grant injunctions in patent cases,

and to award both the infringer's profits and the patentee's damages; and to increase
damages in accordance with the principles of trespass upon the case. Act of 1897, 29 Stat.
692. This statute makes no reference to the special rule for design patents enacted ten years
earlier, and indeed there appears to be no conflict between them. The ensuing statutes also
generally distinguished between recovery of the infringer's profits and the patentee's
damages, without referring to the special remedy for design patent infringement. E.g., Act
of 1922, 42 Stat. 392; Act of 1946, 60 Stat. 778 -
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H
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Apple's Lost Profits, Samsung's Profits, and Reasonable Royalty

NOTICE PERIOD 1 1/ | NOTICE PERIOD 2 2/
Apple's Lost Profits Portion S 488,777,933] 5 717.153.309
Samsung's Profits Portion 2,240,567,255 2.141,009,095
Reasonable Royalty Portion 21,244,907 16,978,469
Total 5 2,750,590,095| § 2,875,140,873

Samsung's Profits and Reasonable Royalty

__NOTICEPERIOD1 1/ | NOTICE PERIOD 2 »/
Samsung's Profits Portion 5 2,481,102,629] S 2.,451,001,389
Reasonable Royalty Portion 22,844,274 18,596,767
Total 5 2,503,946,903| S 2,469,598,156

B 11  Apple § & chw # 7 o crdf 2 B0+ 5 HA

& 2011-CV-1846 thk ]2 4E7%% ¢ » 4-% Samsung ¥ 4 &2 Apple
e B & 4] > Apple ii*uﬁ,é Ry 289 TEAR T A KR EEA ATE 1 #2243
PR %R0 Apple Pt JIF TR TR 2 E AH O & iF"’m
£ R ipeed i o Apple % 412 Samsung iz » e 35% R TR 4] F gt B

% s & Samsung B3 A ST r 0 12% A @ et @ 9] F et B 2

;\: o
SRR I RYES

£ 87 24 p > BFERKIFL AL T Samsung 723 FE T
R eET 7 Apple ch= BB P B ] (7,469,381 ~ 7,484,915 ~ 7,864,163

% 2 m PLAINTIFE’S EXHIBIT NO.25A, United States District Court, Northern District of

California No. 11-CV-01846-LHK (PSG), Apple Inc. v. Samsung Elecs. Table of Four
Damages Scenarios °
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4eB 12 #m ) s Z %t & 4] (D593,087 ~ D618,677 ~ D604,305 4 [F)
13 %957 ) 113 & 38 & &t % > #iue Samsung € % & &3 o 2 Samsung
ST F T A 22 Apple iPad e D54,889 k& o 12 % B e P
i Ha105mE &I TR -

7,469,381 & 71 7,484,915 & 11 7,864,163 & 71
ll_-ﬂ-lllllhﬂ
et —~ J 5 = =
N Ty S i R e [-‘";..T;.-.}""} GmnTmem o
‘ {__m T T “‘1_ H < ms  weemems omm
3 < jam Weome g A "-E |- [ —— hitphweww.company. comistat ma | { J
f PO Y S Wieb page
Bockd L 2.
- =
s T e fock 1 f—
| R L RO i Bk T
a Biock & YR
T P
| S e o I
o B Do et AL b ek §
| = Bigek 2 E‘a;:; Bisck 8
P ——— F-% -
it e e R, AL
e T Biook 6
A AANCEL . e el e e proy
o ML TP ] A M )
L= Y a-\-i?:“u..-ml ;-_ g:] +
1 aw e = =
(EEEEs =E
S L ™ R, T
| S 2 i e

Bl 12 Apple # Samsung &% g P & 4|

‘7 Apple ¢ 7,469,381 & I E ¥ § _Fm#a ~vni§u¥ St~ I 4k (¥ 5 7484915
B c B TR TRy £255 46 0 7,864,163 & IR L ghiE i g

A G oo
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5]

D593,087 & 3+ & 11 D618,677 & 3+ % 41 D604,305 % 3+ & 11

W 13 Apple 4% Samsung &3 7K 3% 4

v

R B REEE£aE ¥ o 5 = BItA (1) Samsung & T Apple
ZHEEMEP LA % (2) Samsung &3 Apple “FELE & o+
# 2 &% 5 (3) Samsung &2 Apple & 5 K45 T 1 o k45 2013 & 3 ¥
1 p At Ae B 2RE 3 2 g 0 4 cn2p B 7 (B (Ao®] 14 977 )0 §
FFI2 % B2 Samsung ZHEE BB F 2 40% KA TR A 4R

3

H3 é_jfxgﬁ SR A o A - Apple #1 % 41 F 1 100%— A2~ 3B PR K
£ RN N - B T E I E 0 20%2 2 12%RE 1 £ 2 B
L 3 o
Samsung % & 5 RE A (£2R) El -

Captivate (JX 1011) 80,840,162 | Samsung *7 ¥ 1| & 7140%
Continuum (JX 1016) 16,399,117 | Samsung #7{¥ 4| £ e5740%
Droid Charge (JX 1025) 50,172,569 | Samsung *7 ¥ | & 40%
Epic 4G (JX 1012) 130,180,894 | Samsung #7141 & 5740%
Exhibit 4G (JX 1028) 1,081,820 | Samsung #71¥ 41 & 55740%
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BT EANREFCBFRE —L Apple BF

10.5 {E=THEFERE RS

Fascinate (JX 1013) 143,539,179 | Apple #7% 4| £ ; Eop ]
Samsung “7 ¥ 4| & 740%

Galaxy Ace (JX 1030) 00

Galaxy Prevail (JX 1022) 57,869,383 | Samsung #7i¥ $| £ 1140%

Galaxy S (19000) (JX 1007) 0[]0

Galaxy S 4G (JX 1019) 73,344,608 | Apple 7% J| & 2. > 8 £2
Samsung #7¥ | & 940%

Galaxy STI (AT&T) 40,494,352 | Samsung *7# 4| £ 1140%

(JX 1031)

Galaxy S1I (19100) 00

(JX'1032)

Galaxy S II (T-Mobile) 83,791,708 | Samsung *7 & | & 40%

(JX 1033)

Galaxy S II (Epic 4G Touch) 100,326,988 | Samsung *7# 4| & 340%

(JX 1034)

Galaxy S II (Skyrocket) 32,273,558 | Samsung #7# 4| & 5340%

(JX 1035)

Galaxy S Showcase 22,002,146 | Samsung 7 §1 & 5740%

(JX1017)

Galaxy Tab (JX 1036) 1,966,961 | Apple i 5§ £ 5 50%

Galaxy Tab 10.1(JX 1037) 833,076 | 0

Galaxy Tab 10.1(4G LTE) 00

Gem (JX 1020) 4,075,585 | Samsung *7¥ §1 & 5740%

Indulge(JX 1026) 16,011,184 | Samsung *7 & | & c740%

Infuse 4G (JX 1027) 44,792,974 | Samsung *7## 4| & 5 40%

Intercept (JX 1009) 010

Mesmerize (JX 1015) 53,123,612 | Apple #74 1 & ; > Ip
Samsung “7i¥ 4| & 740%

Nexus S 4G (JX 1023) 1,828,297 | Apple 2 3% §] £ 1 50%%

Replenish (JX 1024) 3,350,256 | Apple 2 & g4 £ 17 50%

Transform (JX 1014) 953,060 | Apple i 3 4] £ 7 50%

Vibrant(JX 1010) 89,673,957 | Apple #7% 4] & ; >R

Samsung 7 1 & 340%

Wl 14 K F B3 Samsung R A SR Hendf TR £4F
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BEMEAY B FERFR (1) FERTEIREY & LE
* Apple e ¢ 3+ % R3E 4 Musika #72E 3% 0% | 5 (Market share) 3+ & =
oo %*U{JJ%“ A IDC #Thaiha 45 S s § FaRE TR A
IDC #2242 b B TR % L AKITT 2 7 & Samsung
HiEEA SR (2) BERTEESI05 REAFIRGE 2P 44
+ % ( Galaxy Prevail, Gem, Indulge, Infuse 4G, Galaxy SII AT&T, Captivate,
Continuum, Droid Charge, Epic 4G, Exhibit 4G, Galaxy Tab, Nexus S 4G,
Replenish, and Transform ) eps i & 2.+ & K # 2 4 » b]4c ¢ Galaxy
Prevail ﬁﬁﬂ'ﬁ’ﬁ%%%ﬁﬂ?%ﬂ’%%% AKFEZ2 AR K REE
Ar3t B oen 57,867,383 cps i £ & Samsung A & %38 A2 AR F en
40% > Rixdpd b % LERR (Final Jury Instruction) % 36 g4z @ %
PHAlz ot JIE g Tl > % 40 iR B Rl £ £
FIE o % 54 FERLEKFE AL ENEZ A IRE o ¥
EAR T RF B AJIE TR B 56 iER T KB
EedF T RS  BP LR N EL A A E AL
TR A ARBEEATENEZITTREE T 0B
TR g B EEERT(3) Wiz P P (Notice dates)

¥ E KL F) S TR £ R G A r o

>

F o B WEZE AT (striking) 7K 14 AEE 87§ o
He a5 mE~ > TABRPEF - 2B BRI 0 B8 14 TR
# % (Galaxy Ace, Galaxy S (19000), Galaxy S II 19100, Galaxy Tab 10.1
WiFi, Galaxy Tab 10.1 4G LTE, Intercept, Fascinate, Galaxy S 4G, Galaxy S 11
Showcase, Mesmerize, Vibrant, Galaxy S II Skyrocket, Galaxy S II Epic 4G
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Touch, and Galaxy S II T-Mobile ) 4f % B2 2.3+ 5 £ /x> Apple 7 J&
Faidd REIRFENEEE LS BEAFIREEL -

:"‘r
ki
-%;\7

1989 & > Apple {4 Microsoft (fiedc) &3 # * § B, i 6 h¥ (T
# > Microsoft (ni®¥ % k%A e &% 7 Macintosh iT%, 'i At —‘ﬁ B35 14
&oen T eb e & (look and feel ) LB Ro BE TR ETT 0 B
2 5 Apple Fx3F » Fl 5 Apple &2 P T Microsoft ehiF % i /s 2 10
il Apple TBR T 4G MR E R o b 1994 £ 0 FRE ALK
WP A R R F TR R R WA 6 ep
Apple 7 &5 B 8 4ok 253t B ] - senimg? o

% Apple & Samsung 57 2011-CV-1846 33 ¢ » 3F3acn g 8L = 4544
€ X WA A5 R fig- o Apple A SRR E{IEE A 7
Flefpaizd o A KRR HE oA FIEE L ehfprE p & 4
R o PR E B e R RIEF R R KPR I E v LA S
% o o227 BWE (Lucy Koh) A i 244 % 4
=

MRLY G bR

e ,dg

T

¥ %.p Apple Computer, Inc. v. Microsoft Corp., 709 F. Supp. 925 (N.D.Cal.1989) (Apple
I) ; Apple Computer, Inc. v. Microsoft Corp., 717 F. Supp. 1428 (N.D.Cal.1989) (Apple
1) ; Apple Computer, Inc. v. Microsoft Corp., 759 F. Supp. 1444 (N.D.Cal.1991) (Apple
IIT) ; Apple Computer, Inc. v. Microsoft Corp., 779 F. Supp. 133 (N.D.Cal.1991) (Apple
IV) ; Apple Computer, Inc. v. Microsoft Corp., 799 F. Supp. 1006 (N.D.Cal.1992) (Apple
V) ; Apple Computer, Inc. v. Microsoft Corp., 821 F. Supp. 616 (N.D.Cal.1993) (Apple
VI) -

* % B Apple Computer, Inc. v. Microsoft Corp., 821 F. Supp. 616 (N.D. Cal. 1993), aff'd 35
F.3d 1435 (9th Cir. 1994) -
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B e 80 fr 90 £ fRAmHp > RBARE Y o BT A E A R
ﬁﬁj@%&’?i'ﬁiﬁa&’%?'ﬁé‘ E¥-BAYELERDFT AL IR £
AXFE > 2R FFAARELLEDES c AER IR

g;f;;eg WK Y- 3G o BRERG PILG BT B A SRR
F148 - Apple ~ #cdicfe Samsung — s AL D P @ driE K& JlehE
£ o & 2001 & > Apple %8 10 %X+ & 4] > & Samsung ¥ 7.8 8
L2545 & 2010 & > Apple %8 154 2% 3% 4] ~ Samsung 1% /&
391 % & 4] ~ Microsoft +2.8 214 #3% 3+ & 41 ; & 2011 & > Apple *
A 125 f>§:g¢§;ﬁ Samsung %8 333 #3k 3% 1| ~ Microsoft +%.&8 181
Bk E Ao @ A 2012 & > Apple %8 149 2%+ & 4] > @ Samsung %
379 2K 3 & )~ Microsoft %8 302 2K 3 & 4] (4o 14 #7577 ) -

Samsung | Microsoft | Apple RIM Ford | BMW | Toyata
2007 643 321 34 17 95 47 105
2008 785 285 64 31 123 60 197
2009 488 257 103 84 132 69 93
2010 391 214 154 102 148 84 92
2011 333 181 125 95 54 66 75
2012 379 302 149 161 69 79 139
i 3019 1560 629 490 621 405 701

Bl 14 20072012 3 + ¢ ¥ 6 % R 36 f12 s

N

7
3
B
=

15 ¥ {84 > 3% Samsung # ¢ A S-fEEFLEIE P+ Apple
L5 o PAadEFEfldkE~ b Apple 7 18R > 28> A7 i B A
EFAEY o EE AR AT R FRE BT BRSSP
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% (2008-2012) ¥ & & > Samsung & ¢ ;%‘Tf\“é F A
Apple » % # L+ % ‘flj % ko Samsung (O h X EF ii?“'é I
n

s
>
=}
=3
(@]
)
=
e
s

s
e
=t
.m“.
T
a

T3V o A F Akt B U

Apple %78 = 2 ek 3+ % 4 Samsung 1% /8 = 2 K 3 &

AfhE | TRl | B | A& | TR | 3
2008 61 3 64 718 67 785
2009 92 11 103 462 26 488
2010 108 46 154 376 15 391
2011 86 39 125 330 3 333
2012 108 41 149 359 20 379
&3 455 140 595 2,245 131 2,376

W 15 2008-2012 & Apple ¥ Samsung ¢ 3 4 RIK 3% 12 3u3t

iEat & o Apple E 0t AIATEA SR % 0 £F A0S
o Apple ¥+t £ATHA A

LGB MY %o é’%*ﬁ?mﬁém“aa%%m >EE
5 Apple £ ERE G R 1Y FHIR > blde s w Y FHIR K
PEAD R FHAE (o8l 16 A7 0 2o g R AE 2011-
CV-1846 #F3 & 2 iR LREL K HAL) i P Bl L
KRB ER &L RROEELLIFTY §HDE SRR - ©

- HRBRBARMA DT > NFEP R LT EMAERY F
BRI e
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XRAEE
10.5 B TTAVEE R E R

4% (¢ 3p) wFY R A
7 (CA) (CA) (CA)
D558756 (01/05/2007) D593087
TFER) (07/30/2007 )
D558757 (01/05/2007 ) D586800 D601558 D627343
(+%%)
D558758 (01/05/2007) D581922 D618677
TFER) (11/18/2008 )
29/380125 29/432304
29/380128 29/417012
D580387 (01/05/2007 ) D618678 D634319 D672769
D604305 (06/23/2007) D608366 D627790 D668666
(GQUI) (06/25/2007) (08/20/2007 ) (06/14/2010)

Bl 16 Apple c73 + %5 & GUI ek 3 & fl2 £ ¥ 3

&= Apple #2 Samsung 1 2011-CV-1846 33 » EFferdp T paff e &
89 ER KL I
K flaggr ~pRA > & oiF
AH O EREA ST EAIE AT E%f?’z%?{f’
fooER B2 R R eF R A ERE T I F 2 R

LHEEEA S
FREEEALM 2L g7 FEM &
Bl Bl F R s 2 E X FEETTR R A

é%ﬂ%ﬁﬁﬁ%ﬁ%%
CAF R R

TR F 2
%?IJ%A? %B’")»
Gl e 0 @ L
Bp £

oo 83 e ;%—Tf\u

FEMAEOTRL ? > 2 »_L%? $

#7\1’\—

- EFREAEY 2

’"Lrl‘f

<om§ﬁﬁ%1wﬁz’
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BLFHRA MG A P E o
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