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ZHEEN 2013 £ 1 A 1 B EKXMATHA 2011 F 12 A 21 BEEL
2 BAL > WRBEEREAEIALE 2003 FURRABEZSE > H
A B R LZ BAISHE S AT R S %48 TRIPS BEL#H
2003 4 8 A 30 BRELLMETEETFRBL T P4THS TRIPS ) 2 # N
LA T T HNBORY ) (THAATERE) WA B4 M kB 15 £ M
oo R AT b BN R B AR AR > REE B R E RN R A LF
BN QI E LR X HRTAM ? MERE RS &ML ? HERAH
oo WERMFREANBZAE > RMATBRABNELFERTERR  BHEH
BAAN2EMFOHIMPERIE > BREFRS HRuEER > A
Sk B SE DA BB RS EZARIE o T AR BEZ O -

METEBMT  AAAXBEHAE HJAMITEM ARG R
( Agreement on Trade Related Aspects of Intellectual Property Rights,
TRIPS ) 3% #1324 30 50 J 275 F4F AR MM 83 — &8 TRIPS # 31 4k
2001 4 TRIPS W/~ E =% ~ 2003 F 8 A 30 B #4745 TRIPS
WA A T T Foc R A 2005 4 12 A 8 A TRIPS # &4
ER o HR - BHMBRELRIIRMS &R AR - BT B E L
AR BRI E AT BATRAZN - B F 0 BHERIAB R
oo RSURR KB & B efavirenz ~ B R R Apo-TriAvir ~
£ A Tamiflu =B EG] > BRENER - B AXEREAN -
IR B FHAT R AR TAT G FI BB E T R R ARARRA 2
MEZARIE - ik 0 B 2011 £ 208 EH0KA M B % LB S B4
AT LA F] 0 R R E IR E R 0 AN -
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BBRERNGARRBERTSEF  RAWIOZ "THE A MZ
BBMAEMGE ) F I EDRPALBIIAERS A EAEAA—
BB RBEMIREZEZAN—— RENSIZIE NS EH EHEM4FR
REHMTHEFAZ 2t Take B0BBE£F & L% (national
emergency ) = EAAEE % &5 F (other circumstances of extreme urgency )
oI £ Mg (public non-commercial use) BF » R T 5] Sh & 4T 3%
g MERRREA LRI A BEREFF T RART LLEH
MREREpRRRA ALXLFBERREL » BURRKEAHN K&
TEA M F T 2o K RTAF Mo A2 & A E £ B M ER (by
government ) 2 4 iE R ¥JF B &9 (for government ) Fi{# F 8% > J& SLBp i@
Jo BFHEA o MBI (F) RAMRS&H A ML R G B RN T
%% (predominantly) * - AMLEHENFARANEHERRZ LR
BRBERZEDERARERBE -  BAZHABLE L BHILHEE

' Article 31 (b) of TRIPS: Where the law of a Member allows for other use of the subject
matter of a patent without the authorization of the right holder, including use by the
government or third parties authorized by the government, the following provisions shall be
respected:...(b) such use may only be permitted if, prior to such use, the proposed user has
made efforts to obtain authorization from the right holder on reasonable commercial terms
and conditions and that such efforts have not been successful within a reasonable period of
time. This requirement may be waived by a Member in the case of a national emergency or
other circumstances of extreme urgency or in cases of public non-commercial use. In
situations of national emergency or other circumstances of extreme urgency, the right holder
shall, nevertheless, be notified as soon as reasonably practicable. In the case of public non-
commercial use, where the government or contractor, without making a patent search,
knows or has demonstrable grounds to know that a valid patent is or will be used by or for
the government, the right holder shall be informed promptly;...

PO AT A Z 4 B DR RIFARBEEE 50% -
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W BRI FATEBRFREZCESARHAERE  RERAT LA T
HEZREGREN T BEBATHERLERN > EREHZBFHRER L 5
z&ﬁoﬁ&%%%%a%zéﬁﬁ B R E R ATE () ARIRAH
REHORHKMBLES - b > FIHF W FaRLTEHLERETZ
ERMIEER - Ak FR AL

R‘

Bk b 3% 0 WTO & @3 2001 F:@:% T TRIPS #
MESET > AHRBETIREER IS F— 0 ARBNRMHE
WTO € B2 AHAE R AERILBMBLEABMEZ TRIPSHE ; =
WTO & B A HEATHRHFIRME » BAE A bR T M AE | £ = WTO
@%%%%Eﬁﬁ%%T%ﬁ%%rﬂ%?%ﬁﬁJﬁrE%ﬁﬁﬁé

LR RARA
By

BFE o TR B BRI R E ARG N LB L
%’W%%ra%?%ﬁﬁJﬁrimﬁﬁ?%ﬁif%?z’ﬁ%Q
AT TR T TR > EA%R  EEE E AR R om Bp B A AT i

TRIPS % 31 #% (b) %z "AZZE L, X "HeBERaslm$F, &
RMBELEE R RERME LT T AR WTIO @ 8 F A ATHERILT

’ Jerome H. Reichman, Comment: Compulsory Licensing of Patented Pharmaceutical
]nventzons Evaluatmg the Options, 377 Journal of Law, Medicine & Ethics 247, 248 (2009).
'HIBERZCESAHMRMBIMBFIRAR ﬁ%‘” PR kyiiéﬁaa«#ﬁ'liﬁ#’“%l
ECHBREY  RAZFHHEERAEAAKAATEZLE  REABYHETEB
FAM BRI RA - ﬂx’ﬁﬁhﬁﬁEA%& Rz CHEBRESHRE
TR O HEhAGRNRHERRABRATERBRZWREAAL > SIKHEARME T
FRBE > REBEBFIBRMBRABERER  FEBTHRERTBRELE
FIMA > BRARTT R BB R B B - P2 RBEM AR > A B WTO 4
SEARALBHRALEEH RAKE T (BITRRREE) (TH) 94 £
Beis EHI AU P EFHE S AR (1), F 9-29 2005 4 12 A -
If interested, please visit WTO website:
http://www.wto.org/english/thewto_e/minist e/min01_ e/mindecl trips e.htm (last visited:
2012.6.8).
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Mgk TRRREAYE, B THRBERARE o i BT T AH
2 HBRENRELREFWMBEERHNZEBRREEATRANZME HE
BIETEFCABRBREMAFTE > N 2002 FFEERAMGLEEFT TR

£ o

B > TRIPS EE &7 2003 & 8 A 30 BREZFLLEEFT A

rﬁﬁﬁ%TRES%iﬁ&%%iﬁ%kﬁ&%%JﬂmmmmmWOf
paragraph 6 of the Doha Declaration on the TRIPS Agreement and public
health) " (‘F#& T8 434 ) 4R SFI% & AL Rakiem TRIPS % 31 4%
(f) AR o R4] > Rt B b PR MT EHED T R EEREN KM
BRHABETEE - F X  ZAARMNERFHRL  HEBLT ' &
— > R EHEEIeHE T8 2% 2 | (pharmaceutical product) & & : J54EfT B

AR RN & A B & % (patented product ) ZH F A # £ ( patented
process) o B3 B & LRMN A RIS AN EFAT T H — KA N EEE
FARE % o B9 & 26y BR¥ % (active ingredients ) & 3% B X 7|
(diagnostic kits) B2 $— > WM BB e ¢ B RO &4

SRR BABKYBEELEO G EAHEREMBE R R (least-developed
country member) ° » RAEAT H A6 OB S0 E @R TR A M N O B

CHLRAMANRMAE T TIMARGE AP ARG BlomE T Ak KA
T3 PRt - FHRBAZRAGABREFFIRAZF ARV ER > &
THALBMET S KM REARATNALERZARANHREGNEL  55HB
BURF R R TR R ZER - Mb4 -

If interested, please visit WTO website:

http://www.wto.org/english/tratop_e/trips_e/implem_para6_e.htm (last visited: 2012.6.8).
8 WT/L/540 Paragraph 1(a).

P EEENAE  REMBEREN 2016 FA G RATREELEH > HA AT
BEMEHIEM - SR HHEOCBEBRATHREELEAMMES  RoBATE&EE
A BB R B A2 B o B Mo T e RS A SRR B
fa —— 2005 42 AT Y EP R BR b Ao — 1 Sh 0 [ LACR o

7
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$LEHZ G R MY BT B A F RN R SR
5, M (in whole or in a limited way ) #RIFAFE D BREL » HloBR R
RLAE HeBETAREFIALEBEAR" = BHELBMRK
HMEEROHENET @K BELELEOD G BEAGE 38 4o 3 4o B 2
LA TN M B RAGAGABRRATZHAKEO B 0 HRETR
Wiz o AAME Y E > o BARAEMBER LR
CEMELE BAMEMAZZERERLASHE D - Mk
SRR R AR — 445 5 &K (packaging) #2 (%) &
(coloring ) ~ # A (shaping) — B IEBR B XM E MU EF] © F
B AR R ST A AR B T H3E R WTO A% R AT 4R 4905
TR AAMENR T LEFHELEZIMN oG BRFT EED G E
Z B HARF o XA BAHE A EAHIE S (remuneration) - FH - O g B
B F AR M B RN BWE > BERBH Mg ALY - F
N CHECERBMS RS BRIREEHNBES B TEERS
A o fTIRACIRRA A A PR R H LA T R MSE - BA > CHER
F & B4R TRIPS #1% 67 MR H L B2 HTHBIEAE" > F A4
EH e FIEF > AAEREANEHLERFE  QEF oA T RERNE
#£ 7] | (Best Practices Guidelines) 18 ~4v4% %42 (labeling ) ~ 28 & $27%
KEEBRP BB BELTAGZHM  BREELB SRR
7~ WTO MR KB XM P € B RELBEFBE DX RS RAHEN
hofa #1520 TRIPS W 24BN & A B A8 A B b RBN S > &€ B MK
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' WT/L/540 Paragraph 2.

" WT/L/540 Paragraph 6, 7.

2 WT/GC/M/B2 545 3R, » B %, (Merck ) 3 RA ¥y th ) 5% 3% 56 1454 % 4 &% CRIXIVAN >
HBEEEEXT  REEEE - FH4FERQEMRIR > B3E4 B 9-399-40 -
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WERAME &t

A3 WTO # 2005 % 12 A 8 B & ek Pi@i® TRIPS 26 £
( Amendment of the TRIPS Agreement) '* » #7748 s& 3k 4844 % TRIPS
RNBE—Fn  RAETRER - BT X S EENEZARLEATE A
MR ERRERZMR RN EARF 5 A EIL s TRIPS 45X ~ 4
(annex ) M4k (appendix ) o fE4& X RAEME 7| % % (waiver) B A
TRIPS % 31 #& (f) A "X RHEENBATHRG 0 AAB LD §H
ERXNMEE - A AR REEESLE - B0 @B E&
BUAKUSARSERHFAEFEEFHR TN ERDRAIFCEF
c iR AMERRRRGTBEBIRERNFIEIN - ZFTAEH
BHAECERALGERAMARRRE - ATETHER AT H L4
#1 ( no manufacturing capacities ) % # st H AT K & ( insufficient
manufacturing capacities ) ; & F R Ed @ B R BEBE N LML T4 B B4

13@%m%ﬁﬁ%i%ﬁ%’mm%ﬁm%¢a%m%2m3m%a%%rﬁﬁﬁ%
TRIPS R 1N A T T FNERS 0 BELNIEE  RZ » CHER %?'J
BRFZTIER Fai%%‘mi}ﬁﬁzﬁk% REETAEMARBGEEE - FHBEZE
HipREEFX S ENZARAERFERARANZFH > THELTF @ &4 %%%&
fEEF X > JEMER E5RUAET TRIPS AXF R A2 0 £ BRI A SR 7 KX B
T 5 BRI R H A5 e TRIPS % 31 45 A X B UARt4% (annex ) F R AFRH N Addik )
WEY o« Kk MABEERZIRy > FEMER EREH HILRBNE > BIRRFRF
CERKELRA TRIPS thix 8% » BiF 238374 TRIPS % 31 452 17 £RAF
REER » RAERFZNBZATEZHN TRIPS F » Ekﬁ‘fﬂjﬁ'fﬁﬁ-k}ﬁ Rxi% 0 A M
ERFERS Sy ENERARAL IR EALIERBRNE - HFEMEL u;#*ﬁﬁﬁﬁ“f'—
WA FRMNEGERNEFY - 25HEUEBHATHZ ) FRAFHR LA
%ﬁ%imA%i$iﬁﬁw¢;ﬁﬂmg%$@ﬂ$9%kk@i%H$iﬁﬁ
ATERZIT - MREd ~ L FHE - #E - FAAZHEARAEIFEAAMEE B
FAPEE R A AT B LRI o P EEFALIE > R4 B 9-42~9-45 -

" WT/L/641.
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B e Bk o RRARAZ Xt B2 (accept) A EEEF > 3%
BEEFHEST ST B ER A5 B4R 2003 FxE R A TRIPS 2R

c ENRBEXTBARBEIZABRZINRAZES AL - RE WTO
it AMEET > FEEBEBR AR AR 2007 F 12 A 1 B &L 2009 F
12A31 82011 £ 12 A31 BA2013 412 31 B=kEE - HZEB
Ak > 3t A 44 EE B OB ERED 0.

S BRELAMNBKHEFNEIERLHR TREHAE
AT RAE

BRLBBIRMAEELSARBEZPIIRT B HREFLERE
At ATRZHABELEEGHRE > EFRARTUAEFHERET » B
R ARXATH D Bl B % SRR IR R AR - AT R R
B RA  BHRHA -

~

—~ BRSBMRMA R &KL

HEEFARFBAGELEFEEN  SRBELTHRAEBE — %
AFHRT - H52 BREEBEAMMSAERARGIKERAE
AR Bt EH I BASBEE LR ERECHR LB R

> WTO, Members Accepting Amendment of the TRIPS Agreement, available at
http://www.wto.org/english/tratop _e/trips_e/amendment_e.htm (last visited: 2012.6.11).

COEH® T AT AR E R ARE B A5 2001 FAAARBAT T RIEEE -

7 The National Board of Trade, The WTO Decision on Compulsory Licensing: Does It
Enable Import of Medicines for Developing Countries with Grave Public Health Problems
19 (2008) available at
http://www.kommers.se/upload/Analysarkiv/Arbetsomr%C3%AS5den/WTO/Handel%200ch%
20skydd%620£%C3%B6r%20immateriella%20r%C3%A4ttigheter%20-%20TRIPS/ Rapport%
20The WTO_decision_on_compulsory_licensing.pdf (last visited: 2012.6.14).
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EHRE R EAHERE RS AR E SRS ABA E SRR
A BAEEREEFRAERRER" A EAREKRAKERE
YE o o an B ey R dhsh L (convex demand curve) o B #| % 75 5T 4+
$HbAE R f R IE R % (F %™ (Ramsey pricing principle ) %% 7 F) 44 %

Rog o BB FRABABENE BTz ANBERE—hlood
JF— B THEUAKRELZRERETR  ERZAHLE S Ba
FRBGEOLEART S MW EHEFH Y RECE RS ZTHEE
HBERAZHBE —AKE  ERFERETUARZEREAE IR L1
AZBE - AHREBEF XK IUSZBEHELZUAMREE > HERA
BERILREMEBELES PREAEAR - HROZ > AR RKAKER
B CHER RN —— Ho il 0 B R RRAKEERB

COEMEIRE  REBRPBMEBREROA WA  THRFRALE - A ERA
STERBRERER - B AMTERFUAZE T @ » RIFE T4 8K
(World Health Organization, WHO) #t3t > £ 2R £ B & L EHBH% - O T35
RAER—2L&mFHeg > BB ﬂ%’Fﬁki/ﬂg’ SR e RAFAE RS E R B
B TFRERE 29% @ BrAidif) - k> BB RAZEEREHIRMEB EL RS A0
o AR S5 T 5 ﬁ%ii& 12 FLARAE 3 B 35 2 4 o 3% 3 U AR P
BHERMRE > PERARERS - = TERE - REHK 49 BHEREATRE
BEREBZ AL i;fiﬁ%”%A&iﬁjixtk 30 wE 4 HF 34 AR EALN DD
BDEAHRAR REZCHEBRZEBE TEARERELTHABZIH — AR
2006 436 - BN B KA HAEIE ST% - R BB LTI EE - KEmT 0 K%
PHRTRARBLELTIHERR AR FI AL B R A E BRI E B b2 B4 - The
National Board of Trade, supra note 17, at 46-50.
P. M. Danzon& A. Towse, Differential Pricing for Pharmaceuticals: Reconciling Access,
R&D and Patents, 3 International Journal of Health Care Finance and Economics 183, 184,
185 (2003) .
0 jndg & & AF k75 b Frank Ramsey At 6y R4 F K, > th— AR SRR AR ZE
BHK o MR B EFEEERESLERBEEZRRA M A
! Jerome H. Reichman, supra note 3, at 251, 252,

19
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HHBERZERGROBERAARY > BB EHRRENTME RS
(strategies for price discrimination) 45| ¥ REJMAKEH EH AHREZ
REUNEH TS BILERRARALBRT - bolb— R - BHEHR LB
ST MBS A E R ASRBREZ[UANBR R EH 8L > ML
BRBEELEERABBBEBUANBRRHEL A RURBFRELENT
R BRI -

K> FHREZAEN AR L CHERRE B TT8 A (parallel
importation ) ** 3¢ #h#F £ £ 1% (external referencing) %% X, > B k% B
RHABFTRFEOREEIFBLESRBIREE  REFE T AR
FEMBREIELE  SRAFHIMETRZAFTHUARFE T L L
RZ BB - BHRATIE R > EHERAT TR —ROBARERE
B AT B3 - REFREFHRBELREEHGAHB - LT AR
HBERRAMBRERAIKHEBRFEFNBELZEELEG - B9 £5)
TERBEREBEZIRBEERLHFR > A RATEE BT REEEZEE
PREOHFTERBRLZEMNBLEL  URABSERTHERRAFKN S HZ
A B RS R AR B RS o £ 5] R RBAE AR R B R
M PEFRIFLERES X EABE R &ETARBILEE -

2 Amy Kapczynskiet al., Addressing Global Health Inequities: An Open Licensing Approach
for University Innovations, 20 BERKELEY TECH. L. J. 1031, 1047-49 (2005) .

> Id.

Y ERCARRERREFATRAER IR B EBAIAESE > HLCHER
K2 @A KENFRELS A B E o See Rafael PinhoSenra de Morais, Compulsory
Licensing of Drugs, Parallel Imports and Price Controls 27 (2009) available at
http://www.webmeets.com/files/papers/EARIE/2009/467/article3.pdf (last visited: 2012.6.30).

PR HUAR BN E R EERMERARKARRZ ERE AN EELEAE
RUGHERNEBATHHE -

% Jerome H. Reichman, supra note 3, at 202.
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FEL T2 CHBEBREZREZEGFTMAFE T X B R R
AETRREREOBRESHBEDL RBRKERE  RAF FEMNEBRER
BEHNBERSAMERHEPERIRT - hE A ERUBFRAK
(confidential rebate) **7 X & T & & Ak 2 18 o & st B 7T 45 7 55 L 3%
BEAREMABHRERE  2HERLTHEROMEBFEEERE - B
REETMELERGEBARFBERERZ > BFRBCHERRHE S
FATEMA RS LE B AR GCRAZBRTRBEFABEELEE -

=B BELBAMAEMATR

R SRR YR ETRBRAIRMOETE - AFRBUSATIR &

BEET:
(—) @A
A o BN RSS2  E B H R WTO & 8
WEFREFHLHER -RARLEREANEHEE > #THA

36 B F2HE T R IR BRES RR 0 2R T AP JE @ 4R %E M A 09 B2 B T AR
AR T R TR R 0 EM BB BHA R R T oM bl

7 P. M. Danzon& A. Towse, supra note 15, at 201.3b 7% % % 47 TRIPS % 31 4% (f) 2%3T&
e o

B ORRE AR 0 S 12011 £ B EITEROHENEHR HERE  TERE
AZRERRE R 672011 F 12 B - i3 " HERKRHE | BERIELLE
HEmpRBELTE LELS —HRBERAMBGFR  EFEAHFHBFZINABREE
LR o

* The National Board of Trade, supra note 17, at 10-12.

D ARBARALBRSEAMZ NGRS RS F AL AR AR T AR
Fﬁiié - uﬁié#"%iﬁ TR éﬁ‘ﬁ’\iéi&ﬁéﬁua%‘ﬁﬂﬁiﬁ & 15

102.07 BERE#RT VOL.175 65



At
HESER ARSI | 30T 2011 EEEBAAERMEE

ol

HARFIABRSRFEMTREALBERTHERE  REBEAFRT
REET AR - HR o AT RE N SR AN B B R
( competitive procurement ) > 4 /iy B % L E A& B A AR T
o @d L RBATBARNE > H o g B ekl gt P2
OO R AR ERETUMRER  EZZRE 0N
v AMAFALTERWM R TRME G 8 Bkt
BEHM FERFBURME AL THARELERE DS
LB EAEATEE HEL AMHMFEAEELE N
X oo R EAH S AR R EZ BREE MY - £= > Bani
BB MERREEANERAESRS FO PR E RS &H
A e g BMERHRMERL BN DERR B E S —
MBRELOENS BAFAETRBERE & 8 N RBESER
TR Z R HME A IR AR BBRBR T TREFCEA
MARMBEHRRBE - 9H > RERH LA BB TR
ZORERM o ki B REHA B BH B EDE
Bl Rk e B TAH -

(=) HHEAR

AL AT RHRAREE G B LB - AR EE
BN MIBAEIAT - R > TRIPS R AR &% & ot & A 4R

31

66

Paragraph 2(b) of Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health provides that only the amount necessary to meet the needs of
the eligible importing Member(s) may be manufactured under the licence and the entirety
of this production shall be exported to the Member(s) which has notified its needs to the
Council for TRIPS.
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BAZE > @ BT AN FE B RTE SZE > BRAAEN
TRIPS-plus - BATIR H A% > MALSBMBZBEITZERE HHE
(Free Trade Agreement, FTA ) » S saFlic M H E LG A E
¥ HTHERESY FTA AR THAERTERELEZHHEAHE
KB (clinical trial) 48 B % #H#x TRIPS £ 382 #2414 4t M@ ¥
BB FE R I EALE . BB RS EHHEANFF LT
M BERELBARBAANERRRBIFL B AN ETEM - 550
EREE BRI Z LR ER o B3% % RS XA
ERAEMEITAAMERRAR - wib—R > Re R EELE L
A BR Lk RIERB R D ETERR > BEIEHIIKMEB 6%
%o PEZHL > FiH TRIPS ¢ & & W& R A (Most Favoured
Nation, MFN ) » {469 FTA € B BN —HF F AT & € X
o AEAFIRAIH B M B HEARY  m E AR XA T4 301
#e ) (Special 301 Mechanism ) fF & $hAT AT i B8 R X5 B3 AR 3%
Rzl ERSTREFIRMEZER -

P BATAH 16 EEMEk T EMBRF R LB FTA B4 sb% 52k - The National Board
of Trade, supra note 17, at 11.

B OmARAMEYER A - ¥ RETEFELE Fink $ Reichenmiller ~ # R 48 4 4
2~ 3% A @S 4543 £ Joseph Stiglitz £ #Hub3 R EMEZ & Lo FERME
BE%E FTA WESERTATROBREL RO MWUAFRIE > LEFCHER R E 8
%7 FTA N EALFERR o BIReIZ > ATH AR N E I & B % 507 35728 hw LAk
# o BFNERAERRATHZIFAMGHET -

M £ B ¥ b b3t 2 B JE B L 45 % side letter % BF gb 2 4 B Be AR R BR BLIE 2 45 2k B R
HA KA A AES TRIPS 2 fi A T T UMENEEE - AMLEIHERA
e S g sk R F 0 EAFRE o
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(=) #BATHR

R KRR BRI S —EAR B R~ FRMEA]
B AUA—BRBRATRTERBFNZETRTEIFTRN PG
ABAEALE  HETZ BHRBHBZEMEATATHGETI MEEN
HBEBM2EAFE  EAHARLFTREBEDLRR - BB
HARARE—EaERALTHE BREEMAEFNHELNBEX
INIPEP R - HMBREBMBFMAS FRREXRAZH S R
ARHERMEFRRZRRERR AIDS ERGMER Y » 5 FHHF
BREWREHZME  UERGHPBEEL - X HHGERY
8 B BUT B AR ROAF EBF ) B 2 B 2R [ AR BUUG AR o B
A —BBURATATRAREELESEAN > BAR T FREZ
MBFIAERZ AN ZETARRR - WA RS RFETHEZTH
RHEANE AMBAHBFTRARLBAZHN AL T HY B L SRS
WA ERTRET R FE - KM SRR T BRI EHK
BARAR B4 sbAE Sk A /) o LI B — K AR -

sesh 0 EBRBRBUER @ 0 RIE 2001 FARERMEIEL 0 R
ARARERYERNBARAEFEE  RIEEER LBB%
BIFAE RS o BN 1989 EMBFTARIEFIA 301 MBS E MR
#1998 FH R LATA BITIRIEE O B4 0 UAF AR 2006 4

** Raadhika Gupta, Compulsory Licensing under TRIPS: How Far it Addresses Public Health

Concerns in Developing Nations, 15 Journal of Intellectual Property Rights 357, 359 (2010).

3 Id. See also The United Nations Development Programme, Human Development Report

68

2001 8 (2001) available at http://hdr.undp.org/en/media/completenew1.pdf (last visited:
2012.6.17).
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BB pIRAE T RENLMAE - RILESEATRRTITAEZ

ﬁﬁmiﬁﬁa@Eo%ﬁ%%&%ﬁ%ﬁ%ﬁ$ﬁ%@@”-%*’ﬁ
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36

37

38

Robert Steinbrook, Thailand and Compulsory Licensing of Efavirenz (2007) available at
http://www.med.cgu.edu.tw/~andromeda/news/nejm_043007.pdf (last visited: 2012.6.17).
HWAE—42eh % > EaiE (Rwanda) # 2007 4 & hod K 3B Apotex i O 4% # 7% %
4 Apo-TriAvir » RI:EBE 4R N B IR REER - LT EEd FREHT R RAKEH
# B R (Least-Developed Country ) » ARAE B8 M & F F 4 % % L4 - The
National Board of Trade, supra note 17, at 57.

R. C. Bird, Developing Nations and the Compulsory License: Maximizing Access to
Essential Medicines while Minimizing Investment Side Effects, 37 Journal of Law,
Medicine & Ethics 209, 209-221(2009). See also JornSonderbolm, Intellectual Property
Rights and the TRIPS Agreement: An Overview of Ethical Problems and Some Proposed
Solutions 9 (2009) available at
http://siteresources.worldbank.org/EXTDEVDIALOGUE/Images/537296-1238422761932/
5968067-1269375819845/Property Rights Jorn.pdf (last visited: 2012/7/22).% 4 » Bird
HETIBRAT N ERY RAE LB GRAZ AL F— ARBEHEH S o
SRR BPRASFORERIE RSB TR ENEHRAELTRABUT
ATHRAAER > MEBAATEALETRAX AR B RATARBIERH BT RA
REHHRFE - Kin ERHAARRRABR iR > BHREHERA
R KA BT RN RBE FATRAIRMAE YRR A EHRETRALR
PSR FREZETHEH - B BEHRBFRBZEAGE 2 P4
AR ALRRE > B AR L RIAM o R = 5] F G ML R 3RS KR
THABEZER - Fm 0 FHREARGED EHE R HRIE > S AFED
B FE HRMUEERAARBELEHBERIAGTHEIIE # o See also K. M.
Lybecker & E. Fowler, Compulsory Licensing in Canada and Thailand: Comparing
Regimes to Ensure Legitimate Use of the WTO Rules, 37 Journal of Law, Medicine &
Ethics 209, 222-240 (2009) -
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(shadow price) &/ #ws - AR BB LML Einth - = BIREDY
AR EATHHE SR - #b o TN T

(=) RVBASEBREZBLRASR

— i E RS > BAHARE B RE R ARG T RIER N
$$%z&ﬂ“°ﬁéx FAMEZRYFAFABELAN
AR IbIRE — R IR X R BT T A 0 ok — R 0 JEf2
TR R AR RAR TR NE L ERBRAFEZE
4 BEFTrAB N E H 4 AR(E B (free-riders) 24T Kf > —
HEERBP DL REHNER > A H  BREFKREIE
BEAAZHRETEM Hhdit — - RHHUTHRABEEL LM
K2R RS ETRAIH AR ENTHREL — &
SREZLCERZEIRNEBELER —HAEERZLERA
NEERACHBEZANBRZLTRAGS - LoahlioH B %
w MBI R 0 FEARRE (low-end ) 48 4% % 78 fE R B 4% & %
o BMFHBTZRRAEFELZ OB Pif - £ 0 ¥ —5A
BHEAEN ARG EERGRZAEREBETACEHAF R4S

39 ﬁﬁ'

40

41

70

FEFEL BRATHRERBUTERS > AETHELETRBEHEBAANEE
B G RAEERARRAN G BA EEA XA NEBREEEEORATHEE -

LR INE ,2:}5 B & IJBRBE (source countries) A A B &3 B (destination countries) %
—iIANEB ~ BAWHF M - Todd S. Shenkin, Trade Related Investment Measures in

Bilateral Investment Treaties and the GATT: Moving toward a Multilateral Investment
Treaty, 55 U. PITT. L. REV. 541, 567 (1994) -

BERARKRBTOR FTEEN  RLMXXZPE > B —ReP ML E—
HEHZRZBRRIZEETRIESHE - See SUZANNE SCOTCHMER, INNOVATION AND
INCENTIVES 43-49 (2004) -
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M2z FRERY BAL —BHAATEATEHRBEEL G BMEE > &
EE THERLAKSLEE A TR AR EARLERANSE | &
# 3% B 14 (trade-off) o

B RABELBHRBBRELARD AN EBRETZEL
m%’iﬁﬁﬁiﬁﬁqiﬁ%%%“oﬁé%’%ﬁﬁ%&ﬁ%
FEREEANBERARTLTRZB T &AL G4 H BAM
o MBS EMEHAEREREMGY  BeimT o g
#aaﬁéiﬁﬁgyé%ﬁfﬁﬁm%éﬁﬁv@mﬁ”ﬁgﬁ
BEm: Rz > BRI AMBRARZEAEREYEMEHRE
B2 EAPAHRT  LAREGNTEEY

(=) HMBEHLTHEY T RS MRS

5 — 18 3% B ARG R AR R AR E BT Y TR
R R EFRPIRERELERFIREE - FT 2 AR

42

43

44

45

46

Robert Bird & Daniel R. Cahoy, The Impact of Compulsory Licensing on Foreign Direct
Investment: A Collective Bargaining Approach, 45 American Business Law Journal 283,
298 (2008) .

See e.g. Keith Maskus, Intellectual Property Challenges for Developing Countries: An
Economic Perspective, 2001 U. ILL. L. REV. 457, 464-66 (2001).

See P. Yu, Intellectual Property, Economic Development and the China Puzzle, in
INTELLECTUAL PROPERTY, TRADE AND DEVELOPMENT173, 176-183 (D. Gervais ed.,
2007) ° &4k > 4K ¥4 R E R#H o See Robert Bird & Daniel R. Cahoy, supra note 42,
at 330 -

Meagan C. Dietz et al., Protecting Intellectual Property in China: Litigation Is No
Substitute Strategy (2005) available at
http://www.mckinseyquarterly.com/Protecting_intellectual property in_China 1643# (last
visited: 2012.6.12).

K. E. Maskus, The Role of Intellectual Property Rights in Encouraging Foreign Direct
Investment and Technology Transfer, 9 Duke Journal of Comparative & International Law
109, 129,130 (1998).
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HERF R BRI AT LR RFIEE RFAT4R - £ B %08
W kA PRI I ALE R R LGN T T RE RS
R ARHN I AT RA TR > TR AT AME BOR TR K — 2 25 2 A
B— R TIER T — MR BEN
Roo AR HE T o 420 B B SR A BB R AS SR T B A T
BFH LR HERXEE AL EBRESRARTRESN
TR AR AR A A ) REBREHBALS - K
SO > B A A AR T MG T AR A o st &

AHEATHFERET  MEAHABRTEH AT EELEED
FRAAM o dodb— R BHBBFEF L ERGRET 4
BULZ RREERAREEY c BA T HRHBRERELY
BHBE—R LR » RFLTTZARY

K

(=) maEymngsa

7 ob o PAEE B A R L R B IR R T & F 8RR
AT RA 0 RELM o RIFEZH Mansfield 7 788 0 £ 8 & A
BEERET  SESUEReHAAREREL TS BALE

FMEHELEEER AR U S BEEER 2 e 58T ER
EABZAR A AT R B B2 A 0 BAR R Y BFRAEERR R A
ABE B 2 B BB ) BL o HEAE AE IR A 38 38 HUR MR A R P PR

7 Bird Robert, Can Compulsory Licensing Improve Access to Essential Medicines? 8, 9
(March 11, 2008) available at http://dx.doi.org/10.2139/ssrn. 1124035 (last visited:2012/7/22).

48
Id, at 9.

¥ Mansfield Edwin, Patents and Innovation: An Empirical Study, 32 Management Science
173, 173-181 (1986).
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B M mERE E AR RIESITTMEAR & 30%LEE LT E
%ﬁ%%%ﬂ”on%’ﬁMﬁ%k%&(mmq%m%\
AmmAl (Viagra) BERFEARDZEH » TRAMFH
Moo BRAEZM > BEBRHERREABAT AT RER F LR
EAHE 0 BB FE SRR BRI TAS E AR SR > M
BRBELTHZER -

S

W~ &
RAEAREAR > BEIZBMNRMEA LB A EHSH 0T kAT R

&
ERLOGEWBETRBFAZBELGRA  RELM - M

RWHEEAZF > BH EEBHETUL J4H KR
BERAFRAER > ERENTEBREHNEP RE RS > & LT AR
WA S HERABRGEAZUANBR RN EH A5 > mFEIRES

MAEEARAEOGBUANBRZHEL AHE  BUBBFRELEENTROR

R FIRFERBBMEABRRBER - KM BER-FTRALRIILEZE A
FORMALTRERMEESSAMERHAEFRR - AH RN
£ 4 B ey > ATHAES TRIPS MR @A EEA T2 7HHFR S H B RS
TR ST AR 0 # WTO g 8 28 -

N

b

RO BERBEDBHIIHNAFLARENS S RELR - HEH
T RFBHEERIERE  FEANABLEELE  BIERORE
RBEBRLBEEI X FRATHKLEZETH TN - b > #HixE

%0 Cahoy Daniel, Confronting Myths and Myopia on the Road From Doha, 42 Georgia Law
Review131, 135-154(2007).
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BMYVIABRE » WTO & B B B IM3T R % % R T S48 AHEE R AR T H 58

R¥IEHIMHEZ FTA - 5B R SR B E REMSE 0 FE@ TRIPS &
BRABRA  WERHBELL F EHRAK - RELEHER B L
BORB oML ENHRANHLELRRTRZLBERRANZURE
HIHEAFLA] BEBUSTE BHRIARS X RFIEANE IR EE

IHemBENERERIZHEZ RFAERKRERABTRR - LbfEfE > L8k
FERBELGHMHMB R T D $A o

TR BRIBFRMIFRTEABBRFE  ETATRERT 7IF
BEAERA  BPTZERE - B —HKwEABRRATRERIR
MERTE LB IAEERE -  SFANHAHEHNBEE LTS
REHEHNBZERBABRBREAND > FREATHELAR AL T RS
FEATREEAIAES - K > SLIBREBH BT ELRETEMHEE > B8
PR A AE o R 0 AR AT AR A B T B4 R A1 ABE
(squeeze out) Ttk » #HEH & RFE & B R & T 5B &5 THEH
BB RMARERBTALBEDZMER R - ik BARBLT
AErRstERAEMBRESSE  SREHAFELEH LG EF
Al‘g]o

B-BRIBMREZILTH

UF o AX#ME =R WTO @ B 26 8 % &g mlictd ey @ £ 4]
1R ATIE 3 w2 T £ B A EAE R )
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— ~ ZBH %44 efavirenz £ 4]

FER 2006 £ 12 AR EA4H %% % %R efavirenz 4% F 38 Hl 44 -
Ay B B B e I R o & B BURRIE AT R R E RSk
ABMNE S ABRNA RS BT REAFKEEED efavirenz 22 4
% > JbAR 3| efavirenz X B AIHEA] ABP & B W % B Merck # 3% 240
o

A BB G IM T A N 2006 FRIRNSEERTmmEHR
% AR B nevirapine—— — & £ {8 1% & efavirenz = 52 — b — 4 %4 —12
RbBBEMAFSER  REFEETARTHE T BLELHHF 20%
F 25%t % BB A efavirenz o K > BN A B & 7, efavirenz [ 45318
5 RBABREREESN>ELBERER > FANSAULEZH 5
BHEMOBELRY - 25t R2L B0 TRREEETER  AIFA

B oW

BB AER efavitenz 2 — ¥ o bAZBRZARETE BRI ZHZF

B
2o

¥k 0 Merck % i R £ R & Mo 72 92 8 3% 75 1 & ( Pharmaceutical
Research and Manufacturers of America, PHRMA ) #i3% & B &k ik 3% TRIPS
% 31 4% Merck BBETH B R ARBAATHARAARZS S BF
Merck % ¥ €A BEAHER LG X FHBRE efavirenz LR/ E » B %
BEREREZBRAANBEELMBEL  ARNBELBLETFAE
Z o RERNR FRAOLNLEEARARRILGBHREGERERT S AR
BRI EER -

U F4# B : Nam Aidsmap, Thailand to issue compulsory license for efavirenz (2006)

available at http://www.aidsmap.com/Thailand-to-issue-compulsory-license-for-efavirenz/page/
1425713/ (last visited: 2012.09.17).
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~ B REHR 1M Apo-TriAvir £ 4>

BREN 2007 FRIEBE EZBRFIMERS] 0 B ERBNGHER
o 0 B A B % &b Apo-TriAvir » s % % — B A TRIPS #} & g1iteb 4
BIESTHENRPIUT AR EOBRBEEABEDLY WTO €8 - wERHK
JFELE B 2 T B # 24 B4k ] | (Canadian Access to medicine Regime,
CAMR) & #lIx 2B & &2 4 % % Apotex i - i o Apo-TriAvir
EEZRE - MILBEL R ZENHEASLE B E (Glaxo Smith Klein ;
GSK )~ B @ (Shire) #1 7 F1£ 34 % (Boehringeringelehim) £ =% %
A2 R o ARIFIEBIIRAE M > Apotex BBy 2 FAAEH R N T A E 3 €
i#% 26 ¥ 4 Apo-TriAvir & J§ 2i% -

AMARBRBRMBGETRESF > £ ERE TRIPS £ 5 gl 4o
ARE o282 ERENERETY AR BLEDRMBER BER2
FOEBBMENS - BHELA AW Apotex RILZAZ RN > R B E
BOBBNE RAFRBEARBERQCE  REFIR > upRT
HRERIFFNBEEHAME - AMERFIMBR T » £ Apotex &)
ERLEABAMBLEFREL AR - GMARFFE—F A2 E
Zigi@se WTO & H32 A2 69 N B 556 o B 3% Hl 3 AR 3R e 24812 0 A 4F A
AT o

N

ﬂ%@

S
(:&’\-

a

ToTsEs ke LARERAF —ERFREDEH MK WIO & A
(2007)]) #@4t :
http://www.wtocenter.org.tw/SmartKMS/do/www/readDoc?document_id=88249 ( # %4 7|
%8 12012.09.17)

76 102.07 HEREERT| VOL175



Ea ok
g 2L
SRELZE P oREITHE ¢ FRET 2011 EE=EER)EERBLE

=~ £ Tamiflu £ 4%

28 BURHS 2005 SFFo] & B & Bp i KA RS 2 HSNT AT E
BIRZEAZEE 76 LR AR (Tamiflu) #ATERBZHE L H] > RB &
oo BAR HSNI AERARAEALEBLEENTRITHRE > Mk KK F
UERERELHE  BRERFARNRE S THRERS BELLABZH
% XEAABMKAREBBLERFEMREELBRES > LR EREHETR

i

FEML - RIFEEEATRIREEZ ER TR A& 0 B 2003 Fhie
#2007 %7 A 11 B R > #E8% HINL AR BI R4 12— a4
T BRER - BERAR PR LFE KB - MBd R R
B-PE - ARADRRE > 42t 318 ARE HF 192 AL+ > T
T RABE AR o B AT A A ST 3R & B BUR AR H AL
HSNT1 % 3 % 7] Bp 4 & RUB B 4 ) Bl (NTs) —— — 48 A FRLIET % 3 TR 7
RFEFEBNRHZEESD  UHEFHREZL2HRERABAR - &
B BERM ORI ABEIEETXZ Nis @A REEEZnRMm: -5
Oseltamivir * % — % Zanamivir - H % X 24 Oseltamivir 3 B 74 5 9178 5 2L
FEBPEEREY > BEERN 1 RUAEZLEERA - sbsb > B
Oseltamivir F R ES A AR > RABEZEE - BHEHFEHEE LT
35 Lo — B Oseltamivir Rty X # &% KR > 7w+ HBERKER (F
Hoffmann-La Roche Ltd.) Fi4 & ~ B4 2 A& (Tamiflu) & &> >

> WikiNews, Taiwan to violate Tamiflu patent due to vaccine shortage (2005)
http://en.wikinews.org/wiki/Taiwan_to_violate Tamiflu patent due to vaccine shortage
(last visited: 2012.09.17).

Mmoo bk THINL AR A EMZAAREAMAL TEBHTEEHER
#r A M3 | (Gilead Science, Inc.) - sb NG R B # T "I+ HBR AR | (F
Hoffmann-LaRoche Ltd.) #i% ~ & & ~ BR H L& > Mhob4e8g o
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BRI A BT ERI BRI REGFE 0 2HEW 2005 FF0
BPEABRRBEREMATME LR REBERRARR - 8EFF
7~8 ARGER ARSI BRCHBERRERTETE  RiE2
BRRIERI G B H TG o HemBRKERETAS 2007 F7 4
BEEE 10%ADHHE - BA > ZHATE M A F 75487 2005 £ 10
A 17 BERHBERRERE R R PG SRR EBITHR - Af > BRK
ERARFE 10 A 21 BxHAMEE  SESL M0tk BES
R

PR ATEIRAT A B A FR RN ARHET EEEIESE 76 14
%1 EAMEWMAE  ERATEHREREAWE, Al B RAMALES
TEBENABEYA LRERBEABRKAZRAMGA  G&ETE
ZotasA (THEME) REBRBRHEZFH - Hib > BRAERE
B F— 2 TABRGREAE REATFEAEL B MK
WE AR AT —# HINI mEREOEF > A4 TAREAE
M BB 2EREHBRERN Bw ROTEAES 76 45
3EAEZ MR LMY EE d o AR o 2 AN S EH B

% e
& et AR 2005 £ 12 B 8 B MHASEA B R R R B 12

Z o ZAHETZUTHEORAERRBHBZMEE  F— Ho N N EiHAT
THE S K cEPAL BERZE2ENIVUE  ABRMELATCERANEBE SR

P ornE o TREREHBFKMEIAT R EUER TEAR RAEEAR
o B REEEREAELHEX B 12364652007 F7H -

78 102.07 HEREERT| VOL175



Ea ok
affg It
TMERZE MORBIE | FRET 2011 FEEFR)EERIEE

BESmR ARz F = HMAZALERSWAEIEMRN > BT
FTRERAB "TAERFEERL AL HEREEAN F= > REHLF
BoRHEET 0 e 94 £ 11 B 29 B R HSNIT ey 133 BlF EF 68 A
AT WEKREPR -~ ZE - B —BBEAT B KRR LE A F R
KR FE -

Hit EAHEBRBREABRRERFLREFRAET T ERFAR
B BERELZAYLAREAE "HREFHERZEA R MBI RMEE
ARRERWEERASEMARE - &RiZ > BHALBTERELAIR
A% A BB IROK B S R 9 B B P AR AR AT B 3% 1 4R AR AT BUR 0 R AL 3R
BE 0 BORMIEH IR EH 2006 £ 1 B 19 B E B R LT

2~ HATBARBTARZIAEST R

AERMBRABNEHLITREOFLALS AE  wEOHRET
REMBE T F o HAAMKAREA TITH - AXUTRHHEZ

—~BE22% K2 %4 (pooling demand )

AT 48 AR o TE I ] 5 (specific-licensing) % H# » 43k 1A
PBERAFHBZEFNBGRELIBEERBEAAS  RARREHE%
Bl Z B o Hem o bIB TR MR AHFERTREIFL L %
BRBANZEBESZAEHERY > AELRABEEMELEE b
WA TR SR X X R -

FENL  FLERMBARBE TRRCBLZE BT R —BRRGK
FEBEA o BB ARBREN - AT HE KA ZRBERE o fldo > Riw
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BB 7 484k (Organisation of Eastern Caribbean States, OECS ) 4£ 1986
gy B 23 ek pp 7% ( Pharmaceutical Procurement Service, OECS/PPS)
Bp 238 %) o RAESI 0 £ 2001 Fxam sy ABF B R Sy TG4
EAEE B RBAEE 4% LABMERBMIE RKS - ARLE

FREBATAHLERERANRBEEANBEREDLRFAY R F ZFHZTE
2R3ty 2 A HOIR T AR A 3 AR A A

ERGEERFIR  EETUS AEBEIRY 5 W T (Regional
Trade Agreement, RTA) - Z B HE b GHR B R EB ORI E=FF
Keo&h ZHEFERELZ RTA B > B RTA 4 1994 $HMHEE 5
#a4% & (General Agreement on Tariffs and Trade 1994, GATT 1994 ) % 24
A Bl MFN 5] 5h 852> 1 4% 4 4% 2k (Enabling Clause) B% » jb% Bl R Bp
THRBEAT R A RED N RA BB ES AL TREAREA AL AR
M EE - MEBAT AL - FHLEFKM RTA 5B IEMN {8 3t
fAEATHMA RTA A ZHRBRLEE T XAAEG L CERIMET R -

Hk > AIRAEBAMERABRSEETERRS - RIBATBRRSE
SHECHRNEXETHE S ARA—EERETARL RIS EE Ly
B%E o 4EESEEIE RTA €8 - b —EHE ¢ EAREARAE

% The National Board of Trade, supra note 17, at 59.

Tobkokg T WTO BHRE § B SmMAREE R A ECFA HRMY > T ARRHRE
12 84 » E3 2009 # 12 B -

Paragraph 2(c) of Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health: the exporting Member shall notify the Council for TRIPS of
the grant of the licence, including the conditions attached to it. The information provided
shall include the name and address of the licensee, the product(s) for which the licence has
been granted, the quantity (ies) for which it has been granted, the country(ies) to which the
product(s) is (are) to be supplied and the duration of the licence. The notification shall also
indicate the address of the website referred to in subparagraph (b) (iii) above.

58
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By bR TR AFAZR - WEBALNERAGAZBE
RHMEPETHEEZRBRAY > AIEERRERHL Wb e

R
HEFPPAE AR MATE  RXAFRTHEEE Wb a8

8T
B ABER—HEEX —GR  AOARENAREEZERLLG
BemAMBRIT  ZBAREREARPTERTETRLEBREATHLE
A ALEFREAXZLHRAZ A LFLEBERT HIHTREFHER
RAFBEZE -

REMNEEREGBH ORIZRRERTIHE & - BB 9ITEIRA
REFEBMBREL RPN B RS2 AR P B AR M 3053058 h 3% 4
BEL2ELEHNSAMER Tany country ; T3 1'§iﬁ—i§f]' B — A8 R
HEMAR - Afm o HABR ZNREIME RS WA B AR &
"a j~Tone, €% FBUILERRELOEHTERME > ZRARTF -

i hAHBETRAHBRRELEL TR —F X ZELaA
PAERAT A4 B BB 09 T A8 o B 2 sb il § 4] 5 58 55 7 3545 PR BA
BYRAMERT  HOMERZFOBREL TS B EEM  KMME T
KAMBRRE BE BB A A Z S H B

—~ RETEAR

F b AR B R ERF IR A AITER LR 0 W e R H AT
BAERRR KR ERFTAEZTREHZEOR/VESR - F 32
BREHMERLAFBELATARACERAEA SAIH  RAREZE
R FRBRBAZHM - EAFSFAHEREOERTRAR 0 FHIH#

% Rafael PinhoSenra de Morais, supra note 24, at 27.
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P FERFEERPE AR EMNE  REZBEAREREFAT
BRA - TR RZEL > bR RREE B RS FH N E A
BYRAEMREEN  BAECBLERZEAKRE - HR > MABRBEARR
A FE R 0 3R IR A SR ST BUR T 0 AR AR R R Z Mgk o MR
RHEEEMAEME B € (UK Commission on Intellectual Property Rights)
#2001 FH A BB R T E 2 A A RS (United Nations Development
Program Human Development Report 2001, UNDP Human Development
Report 2001) @ FER TR RERZ LB IET 24 8 FPATHRAEZ
Mo LRV AR K B o e f A B IR BI A B 2 M Rk A4
Fli o MABFIRE AT ARRSO ERMEE - — B &) 2B AEIRPITE
BREAGTIAFITHERIFATRHEERHINKEATDHAERL °
ho 0 £ 2003 F B R BB RPARIFAE 1983 FRAEF 84 R E M E
MARELE ARV BRI - BT > ZRAEHAEFRKRIPET LML
BUR AR PTE 38 2P b B W SN AR F 0 B Bl o Bk 0 ko fT A
DA LT RBFRHERZER TR L - BohaMsushBesn LA
R

=~ MAAEARRERRE R

w7 WTO ¢ B R B ey Rk B RATIHRRA S N T L2 RF R
IR > WMo T AR FR RS RR 2 A B M T B TR
Moo BB & 0 £ F /L (Chairman’s Statement ) /£ 43 tb— R IEF u B
oo Bk > ERMEAIFIALBMGRRBAATHART L
BEMN  AMARERREGEERN AMESN AT F RO AR - %
RARAE 1969 4 b dnik #9705/~ #) (The Vienna Convention on the Law of
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Treaties 1969) % 31 #xM T - BEGAFRA LIEAX SHEANE (the
context of the terms of the treaty ) > {5] 4} £ 45 %] 4% 4k F —— Bp LA AT 48 22
FREGER T LERZIEMS S R 2EMRR S BBRERT — LR
Y% 32 4% TE f g X | (supplementary means of interpretation) ©'
FEHEMHHREF - WA HEEFRELANBIRIAET -5 0 Al
ERBAMBRRTEARTERZIAATE  RX DERREEARRE
LA EM AR A LA HBISNERAAEE c REB AT AL
ERME AT RA AR RN R LR FH S RH R e

B HPNATRARZE AL TIIME LA 54 ATEAREAR
AFIERIEE S BB K (Least-Developed Countries, LDC) #9% & ¥ Bl R
& 8 (anon-LDC developing country) T A7 2R BEHIEfT R &4 h -
Hp R AeIE £ R %48 /) (insufficient manufacturing capacity ) F R Bp

% Article 31 of The Vienna Convention on the Law of. Treaties 1969: General rule of
interpretation 1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose. 2. The context for the purpose of the interpretation of a treaty shall comprise,
in addition to the text, including its preamble and annexes: (a) any agreement relating to
the treaty which was made between all the parties in connection with the conclusion of the
treaty; (b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty. 3. There shall be taken into account, together with the context: (a) any subsequent
agreement between the parties regarding the interpretation of the treaty or the application
of its provisions; (b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation; (c¢) any relevant rules
of international law applicable in the relations between the parties. 4. A special meaning
shall be given to a term if it is established that the parties so intended.

Article 32 of The Vienna Convention on the Law of. Treaties 1969: Supplementary means
of interpretation Recourse may be had to supplementary means of interpretation, including
the preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the
meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous
or obscure; or (b) leads to a result which is manifestly absurd or unreasonable.
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(economic feasibility of production) ——1#]4e R #F #4248 7% (economies

of scale) ; #p % 4s BAEH T -

A—ERRERA LT BEREL R RMBGIFRAT - F T2 4]
BRFEREILA RS - EEFREFELBFREZET®RA A E
& (good faith) R A oo BERFRAEREFEXHEBREAR
(industrial or commercial policy objectives) 2 T B | %« FEe ey - 4k
RE¥HARBBRLEOMAANEGHRBILE R REBRATEELHE

FMEAN > FIBTLRBARG - ELAREOA > BELBHZMEN B

WA ANFERE RS ESIL—@FBY  Kme AT RGETeHH
REFR (R) @FEBAL TR FLE - LT EFRERILRATAHE
RREPMGAHLBEEIEEE -

A HABPREBEEL T REZOEMNBEN - T ERATH A
HABRFIER - B AREREOCEAKTANBEL LB TEART
WTO » AMmELE Lo B EAEEOR AU EAE R BB REE D
A HE - Rk > T g B@%K WIO BB &z " BE ke
HHEEHE  CTERTUHE, VR "REL B BERESE ) wHENE
B LARTAABR o AT48 AFRRLMRA| B HBHREZITHRERER
et o ASUMLERS > EHBELEAAH LGB I XRE - fldo >

2 WT/GC/M/32.
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2007 FjE iE B m e K& B Apotex E O HE HK Y Apo-TriAvir T
R ERER WIO BFE @il GS ERARBELHEZMA 7
M RRA B REHIHZ P ETURE TR A AT HBHEH -

W~ HEFHAZHE

AR AR ZAAEB RO @ B AK L@ E (adequate) 1K 4
(remuneration ) # A4 A2 5% 0 3 o A H A B 3 4] 4% 0 A
RERBE LB K - KW LRATE TEE ARAFERAE TR > ERE
TaH MR ERHEOBHETEE ) 2ERE I BEHBRELY —
A WA H 0 AR o g ERBENIRERAE FEAIKE

BEIRR - Ao REEFIRAMA B FAIE ARG LR A T
AR - B ERXEAEAPALE > HELBAFAEITXA IO G E
HEBHHRRO0THRME (monetary value) > Rk E—EEEn ¢ AR
JEHE A B AR R 5 e % Mk )093 %R (an amount which fluctuates on
the basis of the importing country’s rank on the UN Human Development

Index ) MLFHRFRBATHEETLZYEEEME 4% mgE -~ FH

6 Paragraph 3. Of Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health: Where a compulsory licence is granted by an exporting
Member under the system set out in this Decision, adequate remuneration pursuant to
Article 31(h) of the TRIPS Agreement shall be paid in that Member faking into account
the economic value to the importing Member of the use that has been authorized in the
exporting Member. Where a compulsory licence is granted for the same products in the
eligible importing Member, the obligation of that Member under Article 31(h) shall be
waived in respect of those products for which remuneration in accordance with the first
sentence of this paragraph is paid in the exporting Member.

 Richard Elliott, Pledges and Pitfalls: Canada’s Legislation on Compulsory Licensing of
Pharmaceuticals for Export, 1 Int. J. Intellectual Property Management 94, 107 (2006).
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8 The National Board of Trade, supra note 17, at 67.
© FAE 101 £ 12 A 21 BEFEE ST HAE T ARRARYAARRIRALEX
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