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M ETH @ NAER BT RRER > BLAEB A AR R
R RAEHRRMEOFARABMEE > LB E T o MAMKH
TR BB Y EBRERELZ S ROBEZEEETE  HHE
PAZ B2 FAE - B2 Tiffany v. eBay » 83 L'Oreal AR AMEAH 4%
Jo % WEYEARYE M BAEME 0 BT A M EB IR REEOMBEERE TELR
BB & A RBE o N TAR B BR A BT ERE F R E AR X e R BT
GAemES > Bk AXFHHHERRGREF X MEHEEETIE
SAM BN R AR > AR B EM AR RRETENHREZER
FEAEHR LIRANGNE -

Mégs @ AMBRBERES BRABRHEFTE BEHBEEHEFTIE
Inwood R|3X 7% ~ B 8 474% ~ ISP, indirect infringement, Secondary

Infringement, Inwood test, affiliates marketing
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T~ R IRTE B AR

FATE @A BB RRERZT » CRITHE KGR F 2
Rl ksl > EFETHHETHHHHRRGER > R HFE A
B R, (fBlho &K & 4004 B4 ~ App FTREBEA - B3R )
CHEAFSBREBGABBRYRDES  BREFUHEN A R ESHER
BEAREE S REARBMZE 2R BRI NER LI B AKX S
ROFNREBEMAEAMNGRHE TR EAFTERY > B EF MK
KGR -

MAREEERLENET  CERLBETRAHALEAWBRIET
BARFUHREEFZ— EEARLERECHREARTRIRMEZT >
&b Bt F s T HR 0 R T A H 0 K b e & g R

ERIECE 3 L ECRS sﬁ-fuaﬁﬁa*”ﬁ’ R RE 30 ROGFEAREE § KA
¥ AmaN=FH > BPREENEFEL TEMKEREREQTRE @
CEBETRALENSE - HLRADY  TH 5 $32] 10 B P a2 @ik ¥
LIRS RTER 0 ZRERA 2011 F 128 LR ELETHE:
http://www.mayuki.com.tw/ o

HBIE 2013 £ 2 A eMarketer 8934 > 2012 £2H B2C EF R K4 E v kP32 1 k£
40 82011 Faifk 21.1% > B 2013 F7¥:E2) 13 ki e EFRHETHFEREK - £
FPREEABROCEEER L HIEABRBRUBR - AERMECEETHATHE -
Rgauada 1111 "RAae | 1245758 RBITRE > £E | kx%%’ﬁﬁ[’rﬂikﬁ
B0 (SMEHA ST MEL) THLHREABEIRHLBLHE FHLAL X
Fe 1111 ARG EMBBRIEAT®EE R X & 8 1% > ETtoday A & H R »
http://www.ettoday.net/news/20121112/126505.htm ( x4 %% B #5 > 2013 = 4 A 2
B) - m#EEmE > BRE MIC £ 2012 FRFBERE > 24 2012 FEFHHEEE
6,605 1&#7 &% - zlafa‘ 10,668,398 fx R E4 4 K42 2013 F 2 A ¥ EFHHHAR
(2 -8 BB E2H8EAN 9 R MEEERE=ZRRRETFHHETH
b RERANMERAAREKS 02013 F 2 AF 9987 Bk (85.3%%F
£ 3F 4R, 2013.03 £ TR A FI3R 4 £ - http://news.ixresearch.com/?p=6950 ( & 14 %]
L HE2013F3F158)¢
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( A& %1t dilultion) #9774 » #5120 B AT T HH AR AR > H AR
TR HERBEREN T A AEBREBOESRERAAER A
MARBEEP  MBRBRHGRELLZTEAERRRERIE? Z 4 0 @K
AR Fs ¥ P EARIE IR TAE BT H]E ? AATAR BT BARNE ? A —
EME AR 3 s

@B RGREERF RO EBAAREREETY > 58 F3R09—
B R BAES T 33 FAE » 435 R A £ R Tiffany v. eBay » B ¥ L’ Oreal
B K Fei) K40 % AR M A F A RS 0 A SR R
R BRETELERHE LT HME - MK B E IR E R KR H

PEBMZ A E RIS AR E2ARARGRENEREBEBF AN
FEREBERE Bk DERRBEHHOBREE R EEFHEHRAZIHEER
BBE LR EARM G M R AZ BRI o AR AR B R S ERAE 2007 FH
Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877 (2007) — % ¥ » 1A
54 AR B LS EFHEMRKE (resale price maintenance, RPM > X 45 4 & A4
& 4¢ vertical price fixing) %5148 % Kikk (per se illegal) &y RA2 » A AhmiFa e
BAEEE R SRR - BERA w0 A LH AT AR N 1E 4 3%F (intrabrand
price competition) > 3% fo 5 k% 4B 4% 5% qa- ( interbrand price competition) o {2 % &g 7
EFABER  LEEREMFELRE 3% 4 R, Barbara T. Sicalides, The Latest on
Leegin and Resale Price Maintenance — Should Manufacturers Rest Easy after the Tempur-
Pedic Decision? The Antitrust Counselor (Vol. 5.2), 2011,
http://www.pepperlaw.com/publications_article.aspx?ArticleKey=2099 (last visited April,
10,2013) -
B M A B L3 A2 F A 333 0 )40 Brian D. Kaiser, Contributory Trademark Infringement
by Internet Service Providers: An Argument for Limitation, 7 J. Tech. L. & Pol'y 65
(2002) > {2 N EEFEBIA R > BILBARBIERZEHE -
5%$$ﬁ* F—FLATHERMEARKRRE —FLATE - PRARKR
RWHEELBRFEARET @S E2RE P4 A "TEENIE WEENIE | ¥ %42 > FLR
a%’ﬁéﬁ*iﬁ&?‘i%i%’iﬁﬂ% MR EHATE MAY /\.]EIJ*%}&%B%]%*T/{X#E’U_
BoMREABMEEE  RFAE SR AEBRRERESZHNEBA P OEHETE—
BRABEAARBELOES > Bt TARAWEBAPLPORETAMETRERHER
T EAE - (2 R R IR R H Ao R B E ooE @A P A A KA R4t o) 48k
RA B AR AT B > TAn R BIRMAT A AR B IRF » AR IGE § He 8 £ 1%
WAITAREL  RIRTHEBAP ALRRHEEE FLRALETE -~ TRARE
e (2011) B—FRE (40) &FF A0 RRFH AT -

N
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# 0 B ¥ Google #k42E LMVH 2 B2y #8° » & L BAEBIRG 4
FIF T 4 0 B 0 7 A% P 43 AT

Ao m o BMEERBRNEREEXFTG LR > LEFHRHBRE
AR B ME - REBMmH > B HA 4o "B R IT4 (Affiliate
marketing) 7 & B MR B A 6 F3K o SRR IE AR A B AT 4
Ml i%BNE5 > BERBARBRERZHERZHZM T2 2R EZ UK
B A AR A RAE H R 0 AT s AR B R M X FAE > 2R LT
DRARARR B AEEEE A ERE O RETSLmEYE -
Bh 0 R A A R IR A B S 2 M AR E AR e DR 0

® LMVH 44 2003 442 % Google M TR ERZEL LV 408 B2 MARH - %
SERRF 2005 4352 Google 2% LMVH 2 #4Z# » it 4 Google B:1E 40 # £
7t « Google Rk ® Bk MiklE (ECT) 4242 L3 - ECT & 2010 4 3 A #4883 Bk
A (Hlao Google) = A EMARA & Mmio K RIEH LA EHE  BFR
HEBEAREZBEPURBITHER - F5R
http://curia.europa.ew/jcms/upload/docs/application/pdf/2010-03/cp100032en.pdf (last visited
April, 1,2013) »

7T g s74% (Affiliate marketing) | A2 A T HEAATAS 0 WA IRBEA MR B 69K
BoME > REAFEE XX EEEBE T ERGELERL AR FANEH @A RE
BEERARS > GFBRBANETDER G LB — ZLHALLIEES - AR
EHHETARECHES L TREBEL) —HERRIBHERFEAD -
S TERHEBEE RRFRESHTHERGESF - s BETHHE (RE)-HBEF
R 4B E JE A A B AT T & 0 @ PCHome 89 9 4c#8 & BloggerAds &9 3
B o AR RIRA AR o F 5 RAER "B 84T (Affiliate marketing); ?
http://www.blogfuntw.com/2012/05/affiliate-marketing/ ( %1% %|% B #1 : 2013 % 3 A 5
B)e

¥ R 4242 # & 4% indirect infringement f& 3 X X #% % secondary infringement - B A7 £ B &
BEHS LB X EPIR AL EEH# PR FE T 0 e Katja G Weckstrom,
Secondary Liability for Trademark Infringement in the United States, 49 U. Louisville L.
Rev. 555 (2011); Kelly K. Yang, Paying for Infringement: Implicating Credit Card
Networks in Secondary Trademark Liability, 26 Berkeley Tech. L. J. 687 (2011); Scott
Brown, Secondary Liability for Trademark Infringement in the United States, 11 U. Pitt. J.
Tech. L. & Pol'y 6 (2011)% - # 238K R FI4Ess3tmb b8 > 44
http://www.secondary trademarkinfringement.com o
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BEMAMUBBRHEBTIENHZZER S@ER LRGN -
AN EBRFRA X R A

P38 4 35 AR #5324 % (ISP, Internet Service Provider) H B A 48 % /&
2 Eid o —RIERBEBRAG NG > ML REGRET T 5 &
%o 03B — A ERA AR SR 0 Flhe L EIRES S350 % IR A
o —f&mz o BN ISP eyRAFEAE 0 SHRFEEREFMES 512 145
ZHRE o HFEBREREERLAREGREE S AR > JREp
(1) BRRAEREE S (2) RRFBBRBERES  (3) BMBFRER
B (4) HEMBREE - ARETFAHEER T > THERARE
EBRMBBREELERL "HLEBEEBRT HRBEEABR T AREM RS
PRAs e ERHE AR o RBLE R BT EBRBRESECIBERL
OETHHEE BRI EA -

BRARAAETHAHRIHOBALBELERROGIL > RLETFTHHXZ
RHECREER o %R 5 B eI 2R RA o ER— AR
FHAHETFTHHEEAMN T BT o EH L% (Business to Business,

DB RFMME R AR AR BRI RUE LR K AREARF LS 512
#% > 17 US.C. §512 - HosE#a#R) 6135 : (a) Transitory Digital Network Communications ;
(b) system cache ; (¢) Information Residing on Systems or Networks At Direction of
Users ; (4) Information Location Tools °

"2 AFRATFEKHEHEHEBR ST ERBAL
http://www.sei.gov.cn/ShowArticle2008.asp?ArticleID=120163 ( &% % B #7 2013 #
2H8208)-

" o) o LA3R A B 2 R Second Life % ¥ 649 Linden Lab # B % H A2 4 64 & - R b
A R g mikiEL R R R P 2 ZHAT A & & o Taser International vs Linden Lab:
Lawsuit dropped! http://massively.joystiq.com/2009/05/06/taser-international-vs-linden-lab-
lawsuit-dropped/(last visited April 15, 2013).
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B2B) EF5#% - %4 A P~ (Business to Customer, B2C) EF %R A
P H B P~ (Customer to Customer, C2C) EF M % =38 - £+ C2C &F
PHRETRAO-EHELEX > RAHKRHE FHEX L2 EBIRG R
FREETFHHFERIHRFG  AFRHET AL T 6 L UURE 3R
BEATHEBRHERX - Blho BATHRE R AH) 0 § #3608 F 9 8 H b
Ruasbiofe R4 R - eBay FMss 0y R B AR B C2C R -

M ER HHR T o BB R 0k A B AT 82 F B3
R REZGBHATE AR A REZ AR - A DA EERE
RUEEBESRERNEEFH > WA HRERTAFLT  @BRHG
RAEE AL ZREE BB RRATREEAAE ARG ED
WA AL GBI REE L EMETE" ik — AR > @Bk
BREEZSRABLBIHABIINE T SEAZI » 2 F HREH
ABGE DUERAKMBEEZREE SARAERRGREE L LY

DA BAT £ AREL AT FELBETOERTH T BBREA
HFHEITRBHEREFT X R ERBERL IR IR  ERETAEZRREN TS
BEEHEABLEN A LA RGEAASEEhETETTR EFTAEBE
FLHLEANEEEARBEINLE > BITEEFTHE  EFHAEFXIHMARG
AlBFEZEBRT IS BBE=F IMAORFEREAR (FloAFRRMER X
4+ % Alipay.com) #14h (LEEH) FRIBEAT o
B AR RIS A C2C R HB A —FEFA > ARG AN H
%%xﬁ%%%ﬁ&#%z%%x%+bi%ﬁi%%’i%%é%ﬁ%%&ﬁ%
BRGEH  REVRATABFFTHARLE - ZH— A8 > AEBRRERMEER
ERBMREH  FPERLAPLENES R ETA N HEREHES
b TR REHRBANT  CEBEETRBEHTAN—FEEAFLRERES
TEB R G TF2REWEETR > FRES 200943 A > B 100 -
”kmm%%%%ﬁkﬁ%ﬁﬁk&ﬁﬁi”%%ﬁ Bl A EFHXEANE > B
BEAORHET EFARBI HHERENRS > BRLBAOEN > BREESR
%Sﬁﬁﬁ%&m%% b TR E M E ﬁQ?A%&’fﬁ%%ﬁﬁ%ﬂ%
ZHMERAITHZEN > TS/ -
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AL ERb— AR EBRBERELTEFABUR S 4 H - #
T ARAEAT B F AR R RARHTAE -

A B > &BATRHERRFREEMZ TR E R ERETIE

T RE 2 R o ok BUE B B R > 22 msb 4.
BERZEE EABRREREZEEBBERITAZEE  ZBAK

4.

1T

%

C BPJE B B Bh B TAE (W40 kB Hermes v. eBay £'7)  ZRIEE %
QA AL EBBRBRBEFUETAFVELOFESE  EARE

g% &4% ()40 Rolex v. Ricardo and Rolex v. eBay '®) o {8 £ B k58]

15

16

SLRAAEBMBREE BT RYELFTEBEHBRERY > AL EMIYES
REBHM MG TR HFE - HEREET C2C 84X 5758 > ERFER
P i8A2 0 AL RN o B Bh R 5 R PR A AR AR R T IR B4 B b 2 AT A B
BAE b RAXIEA IS BB E A (direct control & monitor test) > %
3 kB ik sk 0 354 R Hard Rock Café Licensing Corp. v. Concession Services,
Inc., 955 F.2d 1143 (7th Cir. 1992); Fonovisa, Inc. v. Cherry Auction, Inc. 76 F.3d 259 (9th
Cir. 1996); Polo Ralph Lauren Corp. v. Chinatown Gift Shop, 855 F. Supp. 648 (S.D.N.Y.
1994); Laugh Factory, Inc. v. Basciano, 608 F.Supp.2d 549, 564 (S.D.N.Y. 2009) -
Katja G. Weckstrom, Liability for Trademark Infringment for Internet Service Providers
(July 1, 2010). Available at SSRN: http://ssrn.com/abstract=1633389 (last visited April, 12,
2013).

EBUAIR A A M AR A B2 H A &4 8 EAE o 354 R Hermes International/
eBay et autres, Tribunal de grande instance de Troyes Chambre civile Jugement du 4 juin 2008.
Translation by AFP: French Court fines eBay over counterfeit goods, June 4, 2008, available at
http://afp.google.com/article/ ALeqM5ie VhIMIXNEzecmDtrdw6 ToFLtkRAg  ( last visited
April 5, 2013) = jkF4r 4 eBay JE st — 24 F d B 1,500 B » MR R B
BRELTRA=ZMEARKREMEFHWEHN - AREXR  FRERHEMBEAZR
f# o 3% % R, Weckstrom, at 34 -

BB KRS AR BGH A #AKRB T FHHHELHERTFRA % (Tele
Services Act) ¥ABELBZRA > LB P HEBRBRERBEERA—HHEHER R
B ERZRABARAETTHHIEL L RZ L & 8 B @B RBEREEF T HRAE
HWELRERAELZNES  AEZLFIZNERBFRABR—BRUEYERRBR
oo pbsh o FARBHA > MARDSBRAAEBANEFLOENL > ZRFREE
BEAE 0 B RASI@A o 34 R BGH, Urt. v. 11.3.2004 — I ZR 304/01 (Rolex v. Ricardo);
BGH, Urt. v. 19.4.2007 - T ZR 35/04 (Rolex v. eBay); BGH, Urt. v. 30.4.2008, Az. I ZR
73/05 (Rolex v. eBay) ° 3% % R, Weckstrom, Ibid at 36 °
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WRETH @B RAGREFERLESEERUA LS E S ERE N
B BATHEM Z A R4 % (safe harbor) BB » 304 488 IR 4L
FEHFEREBZBL / BRTHRE AT EARABREBERME (Hlo
Tiffany v. eBay » 3##41k) - %K & AKRALMA B 2L R AR
ZHRABRZOFEN 0 BLAT 75 A BE H B IR R AL H 2 M
BRETERL AN -

S~ EBMBERESZEH EEZHH

MEEMAEARZIREHITAME THrAAERHANBERENER
Ao Mk £ BABRERE L Z FEMT > T F48 M Z 1 %) £ 6
BRT  EARHEFEHEARSEZEEBERE AERRIMERHE TS
®E 4 2005 4 £ BB R & kR R Grokster £ o 4§ BA1% 4935 3]
fZ# (inducement) FAAV N F ML M EEM (GFRE) - MEK
BBREHFATHAEERAAMAZIHZAERETE & MERHE FTE
AR REEMATA FE BB & 7 wWEFE -

— >~ ERRHMRE

WEBE AR KA B R@BRBREE LT RRRETEATRE EER
HEEMT HRLEFEHERHE A EGHEAZE  — R EER BRI

P ERKRME ERSARERAE 2012 £ 11 A 26 B @@ (PN EELIZIOE L EEIEHE
HREHHEHEERRELTHANRAT) 4t EBRBREEGERITAUT &
HEMRE EFE O SHNEBREREHF AT HoRF B L RERSEL
APABEHRITHENGEASHER ZMTHENAL - RABAL G4 EEH 248
BAZAE PR m A AL SE 0 12 R N ARR M TR H B > 455 = A B B AR s #2482
FREWABRBIERT > NTHLEZALE > HNRREABBRIGRAEZZH EH
HMEEAEAIZHESR -
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BRI R EBRGREEREIRBE LT HABE LR BRZ
KA EBEREERARERTEERFRAZE S RREBIRG R
BETERDERSGEERZ M FS - mAF2 M4t Al ENLEA
WABRZATHAT @540 B2 mpmn -

BL B R AR S % REHERARE b WA EMRLZ
SEEREMAARERZFEE > AASE LIEARABEHAZE
1% BREEEAE A HH T s RRFF O RIRAE AR ARDZEET > EBRIRG
RAEETHREARELREHE TIE LA BRERE S S RRE R

P Rk £ B WAk Lanham Act X RE ~ CIEMAAZRM LEBIAEAE LS 1114 4%
ARG AR BA ER B AAREE 15 FZHRE -

M mksImE c AR TRAERARD, FAABRBHOTRENS - HLEE
AR EAREE 1114 (1) (a) e AREFH P EARLHFTHAEY - HE ¥
RRGEAGEMAZEBANE B S RRGETHE - ZHHE - B REES
19T B » B A FBORARR LT e R A 8532 ARG EF » A AR H s AR 6
BE#/ZH# - 35 USC 1114 (1) Any person who shall, without the consent of the registrant—
(a) use in commerce any reproduction, counterfeit, copy, or colorable imitation of a
registered mark in connection with the sale, offering for sale, distribution, or advertising of
any goods or services on or in connection with which such use is likely to cause confusion,
or to cause mistake, or to deceive - AR &Y * BRUMAZIE S HN ABFH R H RiELE
A —#R T AERHSLERBR AR AR RAERBAR S EEAEME
o RS BB R AR R AR A AL R B R AR B BRI
Bl o B2 I EB PR B FAM -

P E4R 201247 A 1 BRATZERESE 68 4R 95 &0 IREP T REHAEHAR
B ATYBmA TIHEHZ— AREHARM  LRE—H SRR A4
B M AR X AR 2N X B b A > A AR AR AR AR 0 A
BARRM B H A RDBZAE o 3HF — RIAMZ W o5 RIRF 0 E A LM
BZER - ABRAMEEH LA RBIRE - (F 68 4k) Mmux RIFHRMEARE
BERHRARE > AT BemA LE=ZMEHBZ— REF 95 4> AITR=ZFN
T A EEA - MR ERF R 2R T E AT 4 -

P 2R P EAREBEHEEL R 3644
LKA P ~ MERGREZFHAELRECARFHLY  BEARERHEETE -
2.EBR P AR EEIRE T RREAT AN  BEHE AR B o BRI S R

WP ~ Bk~ TR F L Bk o EIRFFIRE S B BB A0tk R R BFIRIR L B
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MBIt E S REREREREZHE

ME R
= HMEBEER#ERTEZIHY

PR ERRIE R LT NGENKBAREE AT ELERRAEZAR
SGRARETAHAZIAN - LEBRAMFRNETH L MEFHEFEEET
SR TP =% B i (1) #%31424# F4£ (Induced Infringement ) ~ (2)
X 32 12 # H 4£ ( Vicarious Infringement ) ~ B4 & (3 ) #Bh 12 # H4E
(Contributory Infringement) =#8 « H ¥ 3% 31424 &/ B8 AN AL -
H 1% 4 Grokster £ ¥ - o & B Bt ik &5 A IR A A4 4F ob — Rl 33 A 7 32 3
AR SR AR R R B AR M TR IR
HELEHAENDEREIREEERGITE  FHEIREXHEZEHERN
LB HANMEESRY  BREZAZRETAHAE - FBA
FREHT  HBEMERDZABRIREZFINRME - HAEES
ZENHERERBERETA > CRARERZE TIERBIRETIEY
wa e

Hake) > HREOMAIN r BAEERA P ABETHIE -
3B REH B RGP AR L ESRBERECARFHES » KRR 24
Wy o B P ARIERTHAE o

P RABEMT  BAKENARLS 52 HIE R TALRARRBIE ) WRE 2
2002 4 10 A K d AREIRAM S (MAFEHRRFHG RHAAREEET
RIRAGMFE) 3 104 R % 11 45 > B A8 " B ARFRBIE ) 9BREHAN -

¥ See 35 U.S.C. 271(b) “Whoever actively induces infringement of a patent shall be liable as

an infringer.”

* MGM Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005) - £3% £ ¥ » £ BB & 5%
FERFR At P2P kA8 QY IRFF AL - ik R X F 4% Grokster # Streamcast ¥ ¥# 2
REBFITHRZ T R BEZE R EWAEE > 2304 Grokster kL mFE51Z
HHEAE -

1 «[O]ne who distributes a device with the object of promoting its use to infringe copyright,
as shown by clear expression or other affirmative steps taken to foster infringement, is
liable for the resulting acts of infringement by third parties.” Ibid.
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(=) REEH FI1E

RIEEHAERDERARKSR > AREFANRATERLZ
BEFERR  RABBAARZBAZITAHAGHERMEE
12 o AN REREAZIREG > JLEFEMDARAEARETEK
BOXZEHE BHREKESBRAMBRZBETERMEEE B2
RAMBHATHENBRAEES > BRRBAARG BHERB
kBB BRBBREEZ—MY REZWEH2Z— > BARN
FREHETERNIBREOZBAFRBERME  THRLBEUETA
MEORE > R REA GBS ZBRAARE  REREZ
kB

MEABRZEMT 0 FEBAE @ EIRARE AL Gershwin
Publishing Corp. v. Columbia Artists Management, Inc — &' % » 3%
REREAIEERBZFEHEST - Skl d > 4 ERE
BRETHABRTEARBERG  PRREEATEAENER
EHRBRMAGITS > BRTERT ARMAEA S > B A RIZRAM

B hlo EH R B ERKAL > REE 188 455 1 AR LRARSITHE R HE TR
AZHA > FEHEZBRARSATEAZHFL 0 B 88 RIUTHBF AT
L F2ZITH > MAERERAZIBAEM T  HIRAZIITAH EXFHRERRAA
HEPITHBE A M > mAREARECAZIMAL LR A CTHBHATELIEALN

(R&HER 9 FEELEFE NS RRFHR » RSHAR 42 F6 LFF 1224 -4
48) e

¥ EEE T EMATAE 0 MEE AR 20097 A 0 B 519-520

V28 Alan O. Sykes, The Economics of Vicarious Liability, 93 Yale L.J. 1231 (1984).

31 “[E]ven in the absence of an employer-employee relationship one may be vicariously liable
if he has the right and ability to supervise the infringing activity and also has a direct

financial interest in such activities.” See Gershwin Publishing Corp. v. Columbia Artists
Management, Inc., 443 F. 2d 1159, 1162 (2d Cir. 1971).
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FAE ©
WZEFTTUEY  REFHEAEOEREHAE = — R4
FIEARNEBRAERBANZEETSAS AT HEATH PHER

HBEEMNS T2 WwRBEHANITAAETEATRTAH
IATHH N A R BZHER AR » RIBHA &R —RER
Al B ARG AEZMEEIE -

nu\r

B AR TRAR B BHERRAZHRIEZE FIEE LR
A ARFEAAREE (agency) ii“"z’z,\ # 4z # (joint tortfeasor) HAIEHE
E L35 i

(=) @B RERE

WHMBEEETEERELS AR ERAAL L > EBMOSRNR
# 47 A% (Tort Law ) 2 4% &% (Enterprise Liability ) » 413 &
AR BB AZH T E 8 T2 I > 490 40 M £ 91 X W) Bh 42 4 4T
AHAZANREERETAANALRNRETRIE ARERETRIER
ENRBHITAARRZR > ARWHBREFEORIIARNA
HBBETAMZMBNE ML R EBRBHALW -

32 3£ 2 B Fare Deals, Ltd. v. World Choice Travel.com, Inc. 180 F.Supp.2d 678, 684 (D.Md.
2001), citing Am. Tel. & Tel. Co. v. Winback & Conserve Program, Inc. 42 F.3d 1421,
1437 (3d Cir. 1994) -

33 See Perfect 10, Inc. v. Visa Int’l Service Ass’n, 494 F.3d 788, 807-808 (9th Cir. 2007);
Rosetta Stone Ltd. v. Google Inc., 2010 WL 3063152, *15 (E.D. Va.); Gucci America, Inc.
v. Frontline Processing Corp., 2010 WL 2541367 at *11 (S.D.N.Y.); Louis Vuitton
Malletier, S.A. v. Akanoc Solutions, 591 F.Supp.2d 1098, 1113 (N.D.Cal. 2008),
defendants’ motion for JMOL denied, 2010 WL 5598337 (N.D. Cal.).
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MAARHHREAIENS  REZEBRA LR RS ER
#1982 4k 1 89 Inwood Laboratories, Inc. v. Ives Laboratories,
Inc. ¥k (A F4 Inwood £) ¥« 2 Z ¥ > E2r A Inwood
Labs % — 4 & & B 3% 5K #| cyclandelate £ % % 2 2 - %o sl &
24k E 3k A Ives Laboratories € % 3% % 4Z M= CYCLOSPASMOL
oL EREBEXIR > MEL AL ELES - Ives R A
Inwood #ftiEEE Ives R 2 2 At B AR 48 o] SR 22 L 09 4T B > 13
FFH B G e B R R B AR AR A 3238 69 Inwood
b MERAEBEEMHER " ABRME 9FERT 0 Inwood JEHE K

"R -

BEEIRG > kR E T #F 46 Inwood A% » 3R AR
TR REFTENRRHERA - RFEBHARDERZIA
o ZHATHRRAGREEZ — AR HNRETE":

—

A REEH REH PR EF I AR EHE (intentionally induces

another to infringe a trademark ) ; =,

2 HEREH DT ooARAEdiAEMEFZA (continues to
supply its product to one whom it knows or has reason to know is

engaging in trademark infringement ) e

35 Tn wood laboratories, inc.v. Ives Laboratories, inc., 456 U.S. 844, 854 (1982).

3% “[T]f a manufacturer or distributor intentionally induces another to infringe a trademark, or
if it continues to supply its product to one whom it knows or has reason to know is
engaging in trademark infringement, the manufacturer or distributor is contributorially
responsible for any harm done as a result of the deceit”, In wood Labs., Inc. v. Ives Labs.,
Inc., 456 U.S. 844, 854 (1982).
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W% 0 a8 3R A 2010 4 Tiffany, Inc. v. eBay, Inc —
%7 B i — %0 Inwood AR A A A E ML RARMES -
3% % F o Tiffany ¥+ 4% eBay RIEEFRX §H F & May g 5 &
T C2C X 5 a4 RAEBHERRF » UE eBay AL AA
eBay I & Bk £ 1z £ Tiffany #9145 § &% o H gk > Tiffany #£ % eBay 2

BB EFEXAITAERAIRARRZE - BRHERE - HARRL
UERBEREETA -

EAEY > H oW EIRERE I B AR &HEAR Inwood H|
BiAZ 4 > 15 & eBay & B &R B AR BB AR A 09 IRIE R BEIIRF
REHEZEAFEF = NETHREHETSA (3L Inwood H| &
BRI S 1| BARRE) LEF A ELL > AFBRME T
Inwood % 2 BARE » LMARTE A HFHREH & RIRFE T 408 &
BB EAREB OB L - #Hb > F @ EFRER
Al eBay HEMRPZ @B HFELAMERIBES AL

37 Tiffany & & Buying Programs #938%& $ 43, » 2004 5 £ eBay 49 L& 73.1%%y Tiffany

BB 8 & 0 M 2005 45 B ey tef) F 5 iE 75.5% © 3% 4 R, Tiffany v. eBay, 576
F.Supp.2d 463, 475 (S.D.N.Y. 2008), affirmed in part and remanded in part, 600 F.3d 93
(2d Cir. 2010). % B & 2313 » 3% B Vamer, Elizabeth, Tiffany, Inc. v. eBay, Inc.:
Justice White's Outdated Guide to Trademark Infringement Will Likely Result in Appeals
(2008). Tulne Journal of Technology & Intellectual Property, Vol. 11, 2008. Available at
SSRN: http://ssrn.com/abstract=2132117(last visited on March 10, 2013) -

¥ g2k Inwood H|EFAZ A FIEEAN Lo Hikdes & {a 24 Tiffany £247 > £

18

B kR ©ais LR KB R ¥ - #ldof Hard Rock Café £ » 3 L@ F AR

T4 N5 A2 £ 18 A 8] 3k % T35 - Hard Rock Cafe, 955 F.2d at 1148-49 - & A @ k 3k
%% £ 4 Lockheed Martin % + £ 802k &% » 5 IR E SR MAT AATIE R 59 0942
%] » Inwood H| 7R BB T & A ° Lockheed Martin Corp. v. Network Solutions, Inc., 194
F.3d 980, 984-985 (9th Cir. 1999) ("Direct control and monitoring of the instrumentality
used by a third party to infringe the plaintiff's mark permits the expansion of Inwood Lab.'s
'supplies a product' requirement for contributory infringement.")
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A — % 2 3% 3% (general knowledge ) £ % #| 7 eBay % & 74 4
Inwood % 2 I8 F|BiAZ & 2 4R 4E -

Tiffany E7k - JE2L eBay & F /X & 2B &) BAR R AR B AR
B e ZEFTAIETH eBay XRIKIBFHE > B ARIEH
B TAE - {2 R F @ EIRATRANE & - HB R FTIEZ R
IREAEBIRIS R E B — AR B R A E b K (more
than a general knowledge or reason to know ) H AR#4% A 745 €15 B
AR BEEF B o KA R Sk AR SR R AR AR
£ (Some contemporary knowledge of which particular listings are
infringing or will infringe in the future is necessary) > o # ¥ & BH 2%
Hd & eBay EHNHAARBIERFELERANERINE
H— MR B RG4S Inwood BIFRES 2 B4 M AR BN EH
Z FIBTAREE o

%% Tiffany £ BB FIHR > T8 AR £ BlUK TR H0 3 Bh 42 4
RENEREFEIE T =ZBEMH K (1) BAEABZHAT
B (2) ITAANHERMAT AR &K (specific knowledge )
REEMwR - ABRBEHTAZGE (3) AEABBRHTAR
w¥eh -

B4R Tiffany % 3 k#t Inwood % — 2|7 & B Au LR A B9 3T

39 “For contributory trademark infringement liability to lie, a service provider must have more
than a general knowledge or reason to know that its service is being used to sell counterfeit
goods. Some contemporary knowledge of which particular listings are infringing or will
infringe in the future is necessary.” eBay, 600 F.3d at 107.
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W 0 122 48 Routt v. Amazon.com **— & » 3 B E N B IS B B A
ERRHIL AR AT o £ EF 0 B4 Sandy Routt * 7k
Amazon.com J&EA R BTHEELZEHARRME AR - 220k
MRAP FI R RAE R o B P A B # AR B X B AR 0 RIS
Blig o MBI R B EFH T B RKEE Grokster & RKEAM >
MAEBIRGRBEEEEA BRFRLHEEIFFZHEF (requires
intentional inducement with knowledge of infringement) o &, i — %

%% 7 Inwood & Al f2 4825 85X 69 JE A -
B EBRBHERELLEFAZREEES PHLEELERK

BB EROERTEL AR RELZEIR AT AR
KR i KBHAT AL 7 A BB R H R T EAE B2 4
FlEGAH o m TRk H—EREH RREZERD T TOHEAL
AT s RAEK G c B R TSR REEEEHEATEAEEE
EH ATERBRREENH TR T MAEASREHTARRETE Lo
o

“ % Routt v. Amazon.com, C12-1307JLR (W.D. Wash. Nov. 30, 2012) > /& 4 Sandy Routt
X3k Amazon.com J& % R H BATEHR T L E AR EHARM & | - 2R E R AR BT
& AR FIRB A RAER © A M BRI AR H RS
%342 2 £3k %57 > ‘To state a claim for contributory copyright liability, a plaintiff
must allege that the defendant “intentionally induc[ed] or encouragel[ed] direct
infringement.” Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 545 U.S. 913 (2005).
Contributory liability under the Lanham Act similarly requires intentional inducement with
knowledge of infringement. Inwood Labs., Inc. v. Ives Labs., Inc., 456 U.S. 844, 855
(1982).’

UORMEREAR A O AR L o F SRR R AR AR BTARRAL T e
RAE 0 RS R2H 2011528 A 141
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—~ ZBEAERMZ AR

HPERBRBRBRELELETRBEHEEHFHEGEEIERY AR &%
B oy 3 AT Tiffany £ P AR E R - LEIFHRE RS X
Bo ATEP WA KRRA 0 AL ELHERRKELEE G TIF M4
BT > % eBay HNBENBHTAT & EHUFRHE - ik
AR A - L rrEMe THERMEAA | 3t E (“Verified Rights Owner
(“VeRO”) Program”) £ 4045 € BN F AR E BT HILT » sef i
PPk R RMPARZEN > LERFHEFXFATZHER LS > LR
FIRTMEHDER RERRLABERHR LY - Bk by kRR
A% eBay BROIRATHE > B R B BAKE T B FE - WA L
0 Iy TRIR 09 B N AT R TR TR R -

MEETAEHERATH AL @RBRBRELHNENAL BLERK
HWATHOBAE  BREAAEIHETWNETRY > MEFEHTAR LE
BALZBAHRELBBMEREEMES S12 X BIEERT (notice-
and-takedown ) ##| 694 T - 12 RARIE AR89 AR - 5 B ARFS ¥ A AEBP
B 34T R i@ 40 1 BT (notice-and-takedown ) ##] (54w eBay #) VeRO
#edl) FEREGEYEZTRY 0 FT Lk ERERMETE -

SRR A

FEHEBR 2 Tiffany £ > &85 % (ECI) B4 L'Oréal v. eBay £

2 “Without specific knowledge or reason to know, eBay is under no affirmative duty to ferret
out potential infringement”, eBay, 600 F.3d at 108.

# “cBay's practice was promptly to remove the challenged listing from its website, warn
sellers and buyers, cancel fees it earned from that listing, and direct buyers not to
consummate the sale of the disputed item.” eBay, 600 F.3d at 109.
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PREHKAZEE - YEUE P > DOréal £RE B 2K L LMk
i HASLGOHEHAKEH ARG E  LRAR  RAKEBREZ
BT TRAEH & L Ordal T H 4L W44 £ » {22 L'Ordal 5p5 3.4
eBay #yERM 435 L F3# % L'Oréal fbikbie4748 § - L’Oréal 354F eBay
FHBRIF I s E i (4 Google’s AdWords) 4 A #
J& L’Oréal # RigiZu e > 5 A P S eBay #4893k - LB 45 B1ZH &
oh 0 B eBay RAEIRER A S A H4 F45EZHMAZ > A S ER
% % A Bl ¥ eBay fRALIFN ©

fEE% o BBk (EC)) B4&45d »eBay HEZPA A E AL

REAEHE ?M%ﬁ**&””%%i%%%“°%i’$a%%%
T R REEFAR JEBE PR ERBRAE 0 B RERERY
"EFRASIELS L A TR EE  ENAEN THERAL D RE
WA A AIEBFREZEZHOURMEIL (Flho : @B HEE BN E
HAL) FRER > RFEHTLEELHY . At RAEEBBRBREL L
BFMr ERF P FERAHERERAGIETARESE > HTER
TEFEAES L 14 ke TR -

# LOréal SA, Lancome parfums et beauté & Cie SNC, Laboratoire Garnier & Cie, L’Oréal
(UK) Ltd v eBay International AG, eBay Europe SARL, eBay (UK) Ltd (C-324/09),
JUDGMENT OF THE COURT (Grand Chamber), 12 July 2011

“[A] general monitoring obligation would be incompatible with Article 3 of Directive
2004/48, which states that the measures referred to by the directive must be fair and
proportionate and must not be excessively costly.” Ibid.

“Where, by contrast, the operator has provided assistance which entails, in particular,
optimizing the presentation of the offers for sale in question or promoting those offers, it
must be considered not to have taken a neutral position between the customer-seller
concerned and potential buyers but to have played an active role of such a kind as to give it
knowledge of, or control over, the data relating to those offers for sale. It cannot then rely,
in the case of those data, on the exemption from liability referred to in Article 14(1) of
Directive 2000/31. ” /bid.

“In situations in which that provider has confined itself to a merely technical and automatic
processing of data and in which, as a consequence, the rule stated in Article 14(1) of
Directive 2000/31 applies to it...”Ibid.

45

46

47

22 102.07 BERE#RT| VOL175



FREE

MR REEERERERETEZMRE

BRBARE— TS EEARRBEREFZAANEALZHEA
& BB B e E (diligent economic operator) > & K A
B ESE X IEERI o 48 &0 B 1R K A Bp B4 48 35 PR AR B BOIR ki
o FEEERTHEAY o s BBEREE 0 R B BB EELN
Bliklr Afrk s 2 A2 B &) T UG HEBIR RS HHRTH LR
ITAHBRERBEXRBITA > BFAFEERN LS FEBRIZ - %EH
SRR BE ~ BF TN BEREHSEE HRERR

= BTR BAT X R AR R R

BRI RWE M FIE - A2 RERSZ @S (Goar 4
Second Life MRBah ¥4 ) A @EE AR BARM M35 E - 2R B2
IR 37 B 0 4744 (affiliate marketing) 49 %% » &L @EERELLY TS 3
fEAEF 42 o 54w 4 1-800 Contacts v. Lens.com > A & Sellify v. Amazon >

*® “In the last-mentioned respect, it is sufficient, in order for the provider of an information
society service to be denied entitlement to the exemption from liability provided for in
Article 14 of Directive 2000/31, for it to have been aware of facts or circumstances on the
basis of which a diligent economic operator should have identified the illegality in question
and acted in accordance with Article 14(1)(b) of Directive 2000/31. ” Ibid.

# “|T]he Member States to ensure that the national courts with jurisdiction in relation to the
protection of intellectual property rights are able to order the operator of an online
marketplace to take measures which contribute, not only to bringing to an end
infringements of those rights by users of that marketplace, but also to preventing further
infringements of that kind. Those injunctions must be effective, proportionate, and
dissuasive and must not create barriers to legitimate trade.” Ibid.

VAR F IS S ek Amazon.com > i H % Amazon $he A% $AT 44 9
¥ 3 %37 Associates Program Operating Agreement  i% i@ 3% 32 ) 89 43T » Amazon #
FhNZEBATHO SR AL @A LR B4 3] Amazon #3keyig s - 5
HEHEHIELREEA Amazon @5 0 RSB R TN EH L 24 N EFNG
i Amazon BE B 64 30 > AT 4% ER -

31755 F.Supp.2d 1151 (D. Utah 2010).

322010 WL 4455830, 2010 US Dist LEXIS 118173 (S.D.N.Y. Nov. 4, 2010).
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BEREEHSF T 0w R ARSI AL E 0 Amazon #1 Lens.com & F J& %
H U BATH PR A X AR AT A 0 BRMBREEIENFER -

& %4t 1-800 Contacts v. Lens.com £ F ~ a2 1-800 Contacts 353 H
StF#HF Lens.ccom AR MlsgF A RER A 1 BB BATH @ a9 X
ZEBRL 2 HIZ o N HEE kIEE lens.com BYHEBAATA 4N 0 T HAESS
$£ lens.com RJ#H:ZH > ARV A H 3 K% 2 Inwood F 4 H| k8L
Uro e R RIR Il M RMAB ATHESEERE TR LA
Bp 5 =T AE AR AR B R A T AE

4 Sellify v. Amazon & ¥ » &% Sellify Inc.35¥#: 4% 4 Amazon J& %
B 98 4T 44 2 AF 51 Cutting Edge Designs ) Google 8% B B4t F /& & —
FarEBarseg EaE o kR A Amazon RiERABEHE 0 B
1Z#E JE %514 & Cutting Edge Fr3&st > Amazon £ kg ¥F8 PR 2 F
WA BIERRZABRREA -

MARBRERTET O BARKRERZEM S » XRVARLAAR
W R R AE AL Cutting Edge Designs % ] /7 A AE4T & R AX 2

> “IDefedant] authoriz[ing] its affiliates to use its name in their advertisements” it was
“subject to the law of contributory infringement.” 1-800 Contacts v. Lens.com, at 1185.

* RZEFEE A ¢ Cutting Edge £ 2009 4 3 A& Google 2386 B 7 .45 " onequality.com |
R —ERsEF > F Google & A H F BBl F ooz » MBI LR LB HE
— % "Don’t Buy from Scammers | ~ " Beware the SCAM Artists | 3f i# 4 £ Amazon 49
shey &% > # 2R Cutting Edge 144 Amazon 40Xk - kB EQHEM T AITE 12
BBELPAAAAMBA 0 EABKIFoHEIERN Amazon - R4 Sellify #4 One
Quality Z 4% » M40 R %E L% » BRE K Amazon R E % » {28 % Amazon &
SRR LN EB I > Rk 4 Cutting Edge 3 £ RKEFZE L1451k > FRAH
# kB ey A 4F 44 o B Cutting Edge & ¥4 & £ # 4 » Amazon B pb& k3 A1 B
1 o
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2% % R.4%32 (actual or apparent authority) Bif4 5 X ER M T » &
AR RT > RECRBEZEAAEBERLEAZITZ A F TH
& 3 3| | (intentionally induced ) = & # - b4 » RE N & B FEH
Amazon ¥ FEARZAM A TR MR ABIES > ALK REAR
EHBoZ B E AR REIT AL R » B RAE LK Cutting Edge
FHZI AT ARL T & 424 (continue to supply) HARA o Bt
FIRMAE IR AR o R A

H b Fe e EIRE R e 7 S — B E 4 (Tre Milano, LLC v.
Amazon.com, Inc.,”> ¥ » hoH KIRTERIAMG LA < AHET - REE L
¥ A Tre Milano »3) 4 Z45& H 23z InStyler Z % %k > REHR
Amazon.com #y4g3k F A ERICHE B2 A5 § Hab 0 B mdsdE Amazon 4%
RABRMEE REBRME  ERYPRERIL

klRi2 3] Tiffany £ BAE > A A BRI S 2 HN L by
B LY EEREAE — R AIHREARILY R T LER
RS IRMEEFEH L 0B R THF Mm% (knew or had reason to know )
HIREARBRGBREEZ > Bk "B TEmAe | hHEmET &
&EA (willful blindness ) #9157 F B 7~ F IR 693840 o

Tre Milano # 3 8F £ 7k Amazon ©fF 4 L3 &4 » B A Amazon f£
HidsomBE LN T REGE R MABERESHEZFZFHBTLZ

%2012 WL 3594380 (Cal. App. Ct. August 22, 2012) - HFHZE 2N BaH%H  HLA
Contributory Trademark Infringement Claim Against Amazon Unlikely to Succeed on
Merits: CA Appellate Court, http://us.practicallaw.com/4-521-1024 (last visited April 20,
2013) -
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RRFs o 12 & kTeds B 0 Tre Milano ¥ Amazon 2 #4942 # i@ 40 (Notice of
Claimed Infringement, NOCI) # 3 K 4% #i 7T % 45 Bz 4 £ R 693835 - £k
2 RABROE AT AR AL AR LY TR, BHEZY
SRR E o s FRFAET RN X T @I i E
ERREGBRE  RLBRERAEMILHR T LFE | w3 - %
R A AERFREFIEL Amazon L] @ 40tk BRI AT & » 8
aefh ek ®] TR AR AR R SLEF AR > Amazon 47 R #k b AR H B

18~ &3

2

MEEFHHHEEXNEREYN > BREADERELHTMHY
MPB - EEAHNETRREIAEABERTHROGFERLT » 3F % HEH#
AN TG i LA & IR IR A R R R A X 7 X F KRR A AR - sbfE
ERMBEREOE K ERA L EAM > 2R ARG REE L FEAE
HiEAE 2 aiEbE 4L 3% o M £ R Tiffany v. eBay ~ B8 L 'Oreal
V. eBay R KFEAFHEERAZRBREZH B8 ERZ 0 A HEABRYE
RUF ORI BRRHE T ELEH B ETHME > LHEFTTHHHRR
BB HAGH BB ¥R X o Bl ko Bt BATE FARK ©

il > AL B AR BRZME > L HNHRREZ IR G
e EFTHHERT > EARREREZZAAHEIZRFIAAEE - HlloEk
BIkIRAE LOréal £ A » LRMAT A AR > EBRFREEHETEAR
EHERNEN  ERETAK  BREIHMABEHANER > F
ABRBEGRBREITABRE L PREIRAAGCEINEGENER
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£ o AR EBUEIR R 448 5245 Inwood F| B R A - 4% %] % 4 Tiffany
£ FoRWEFIERAFHEI L 0 HBRME TR R ILF E @B IR
HBRELZELA —BRUEABRRAEZ LB ERBERANGEHTELADT
B BEERF BT SERRME KRR R AE - P&
REBRFY - MAELE-FPRAEATHEERL > o REBIRFREH
B Jo R K e E S iE WA P A A AR BB IRFE B R AT A > T
17 2R B AR AT A AR BE R TS SRR IRBGE § e 8 R AT AR A
o AR EHEBAP ALREHAE -

HARER AR EBEMGES > WARETRBMG LS 2 LHE %
RANA R HREIBRFEZ TN E (Flo@BRFREE) ERMEBRAE
FAE AR S 2RI (M o A SUAT L 237 L 04 B8 B AT S8 4% X 42 % 1E A 4R
Bz p2p BX ) At RALEFRFEZIWNIL > MEFFRFLE
R ERENERMEY  ARERMNMBHLAESE  RITRAFANRE
ZHRX 0 AfRE LA G o BPAEA AR RIS XM S -

O Mk FEME B AT RS B S KA A BB AR S 051% Grokster 8935k > 3]
ANHBRERE - b9 LARHERA > RERB AT HAALELRHHAARBEZHEA AT
RE > HPAERHEAZHEAMRERL RS BRBRESE 185 kL REHITAE
EZ R T HEBRERES & LEEH FE > BB EENRUERRHERESE
BEHZEE SARREEAY  HL2REAE  THEBBEAREER 0 5 M
Fi@ 2R » http://www.taie.com.tw/big5/10108.pdf (& 4&SF B 47 : 2013454 5208 ) -
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