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AREAREM T REFIOEFPVEFIORRFNIRIAZE » ¥HEMA
Fho A8 ] VLA — IV b RIS Z EMAAZR P HFARZEAR A
BOR BH B A R ARRBJAE 0 XA F RABAMEAFE L AR RAEE 0 A B
NRRFRDBZI)L A RBEFLARIAR TR BRI RZE L Y=
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T AR E A S FBEANF > REBJEE TR ER - R (1) THARL G RN
A1 (QAEFK Q) MARNERT (4 NEREHZHBME - (5) ABEEFE -

PO ABEAARE A MR 0 &uﬁ&iﬂi%&%‘%ﬁwmﬁp o SRR R MR E Y TAAR “likely to
cause confusion, or to cause mistake, or to deceive.” ## % A 15 U.S.C. § 1114(1)(a) (2006).
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Cir.), cert. denied, 368 U.S. 820 (1961) ZPFi#5 7 a9 N\ 2 F| B /7 Bl #8424 » 75 BP (1) the strength of the
plaintiff s mark; (2) the degree of similarity between plaintiff s and defendant’ s marks; (3) the
proximity of the products; (4) the likelihood that plaintiff will bridge the gap; (5) actual confusion; (6)
the defendant’ s good faith in adopting the mark; (7) the quality of defendant’ s product; and (8) the
sophistication of the buyers. °

> HERPTAM N AR IR T AR o e EAREF 3046 F 1 CAE 11 REF L HAR
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REFERRE A THABERZTAALTEH T FE LA F LN & H 08 R ARAE
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By E & 0 1FAT 52 5% pﬁﬂﬂz Hb R 7 BEARPA XA T TR [T M A A Bl
B KT A B EF AR
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792 FEARKEE A3 MM T ¢ RRARAARMAFRE T RABREELEE  AARLET
MG T R RARBRMARTHAERERET LM - ﬁﬁ#m%ﬁ#&%ﬂﬁé.té?g/\lﬁziz%
AR A ARG RGO H B2 o B EANIFRFTEM (92 FHARLF S645) © 7~id >
FEAAREERRATAFTHAEREMELFIRRS S B &L (RKREE K Secondary
meaning ) #93E4E > M JF Rk K FF T X IE > 1212.06(d) Survey Evidence, Market Research and
Consumer Reaction Studies. Survey evidence, market research and consumer reaction studies are
relevant in establishing acquired distinctiveness and secondary meaning.
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witness ) VAZE

M AEB NI ERLEMFRTY > G THIERAGEFRNZTHAL
(Market Survey, X#%7H & # 38 & Consumer Survey) ° i&& H & F3k @GR LM
GAEIEW R FLA ) EHEF B > BT 5 A BB e BAEE 5 R T WML T Y
HAE o A9 dy A EPEE B BT ey A BR AR R EATAE - BRI E
ABEFR T XABTH EHGER  RERmASHERE - RESLHTAA
Z sk AR E B R SN 0 LB S AR B RGEIR AR ) BAT 2
TR LA ? IR E AT ? R AR R BT T AR TR L 2 5 03¢ 3

e gL RV ZEMENTE  —MALGBLEELFTENY —RLTH -
H B0y 75 AT R T R OH BB BB EFERARE - ARUTH BB RE
EEEHAE S IR BARLEE AR kA EPTF A RAG T 57

3 % S Robert C. Bird, Streamlining Consumer Survey Analysis: An Examination of the Concept
of Universe in Consumer Surveys Offered in Intellectual Property Litigation, 88 TRADEMARK
REP. 269, 270 (1998) (Bird 24 #% € & 5 # # A £ & “A consumer survey is a scientific method
of presenting evidence of mental associations of a given group of people by asking a representative
sample of the relevant target group. In other words, surveys gather data on the attitudes and beliefs
of consumers towards a given product, name, or concept.” )° % % 3 % A Henry D. Ostberg,
Response to the Article Entitled, “A ‘Reading’ Test ora ‘Memory Test: Which Survey Methodology
is Correct?,” 95 TRADEMARK REP. 1446, 1446 (2005) ° £ 3% X » Ostberg 23245 75 H# %A &
5 &4 F : “Consumer surveys used as evidence in trademark litigation frequently involve showing
respondents one or more products, advertisements or marks and asking the respondents for their
perceptions and beliefs about these stimuli.”
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RO FZAEATALSZ I EAM > A LAA S BB LAE TR EEY
BAR 0 AEVE B AR AR R R SRR R AR

WA ST B B BT & 00 T A R T AR BRI AFT IR P00 B R R
09 BB R - T AT A B Y 85 R T AT AT 8 TR AT 0 0] B & ek de 5 AR
BARAERRAZHFRHTIHAEMEHEMR - LHE B - F5ENIEH
Ry ik R LA SR 032 T A BAE L FI BT R AR R T M AR - LR TEZ
FIBTA AR E ALY -

—~ RABRERHTGAEZIEE

EB AR A FRATT A EARR LT - MEE FANTFR B T HIERA
2% WHERAELE T —RRYUBE - 2 gA TR ERAEMELNEE (F
%ﬂﬁﬁi%‘%%%ﬁ%ﬁﬁﬁﬁ%%i&%)’ﬂ%%%%ﬁﬁﬁ%ﬂﬁ
3% B 4@ (Trademark Trail and Appeal Board, TTAB) ¥ 1995F# McDonald's
Corp. v. McClain% ¥ sRPAFEN &7 » 2R R RKE T & FAR B THHAERE - L
FTEHAREZ — T AHTAIEHE - 2L RE 6 EBRERRA B &y L#E - ]
T A R IR AN G FARBRR L THALRERBRA M AT FARBL R

15

A market survey is a tool used to gather information about existing or potential customers in a certain
market or population. Researchers select a sample of customers from the population. The information
from the survey is then used to assess attitudes and beliefs, and in turn predict market behavior, such as
buying intentions.” http://www.echow.com/about 6569637 meaning-market-survey .html (last visited
November 5, 2013).

6 “The study of the spending characteristics and purchasing power of the consumer who are within your
business's geographic area of operation.” http://www.entrepreneur.com/encyclopedia/market-surveys
(last visited November 5, 2013).

7 3 4 JL Gabriel M. Gelb & Betsy D. Gelb, Internet Surveys for Trademark Litigation: Ready or
Not, Here They Come, 97 TRADEMARK REP. 1073, 1075 (2007); Michael Rappeport, Litigation
Surveys—Social “Science” as Evidence, 92 TRADEMARK REP. 957, 957 (2002).

¥ 37 U.S.P.Q. 2d. 1274 (TTAB, 1995).

¥ 54w f£ Gimix, Inc. v. JS&A Group, Inc., No. 80 C 6592, 1982 WL 52164, at *1006 (N.D. Ill. Jan. 13,

1982), aff d, 699 F.2d 901 (7th Cir. 1983) » ik [ Bp 4 75 5 K A2 th 717 553 B & Mok E 7 -
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B ARG A B BB BAR SRR T A6 LA o fldeMaCarthy 247 A% 5
ABEIT A RIE » R LE AT FARRIRB T A ERE PR TLHTT
By F 3 R R 4F R EAL (less than deadly serious about its case) ? ° ThornbergZk
RARL  ERARFREMTY  EFEIPTT AL A FAEFRERGRT
X — o MFHBEDL TR R R E R AR AR R T & sk (all but
indispensable ) #354%> o

WA A AR AL B BT B R — Ry B o Bl
%W%@%wwﬁﬁ%%%%%ﬁﬁm%ﬁi%%#ﬂ&%ﬁ%’%%im%%
B ERTHRAEZFNE L& EIRHA T AR T HE R G A RAR
AR AL G o T 2 #2001-2006 4F 89 127 1 W FR B ARAZ T KA PT6H T R
B B RS B TR B SRR R R - REBFF UL

% Sports Traveler, Inc. v. Advance Magazine Publishers, Inc., 25 F. Supp. 2d. 154, 164 (S.D.N.Y. 1998).
1 Checkpoint Sys., Inc. v. Check Point Software Techs., Inc., 269 F.3d 270, 282 n.10 (3d Cir. 2001).
22 McNeil Nutritionals, L.L.C. v. Heartland Sweeteners L.L.C., 566 F.
Supp. 2d 378, 392 (E.D. Pa. 2008); CoRect Prods. v. Marvy! Adver. Photography, Inc., 780 F.2d 1324,
1333 n.9 (8th Cir. 1985); Tone Bros. v. Sysco Corp., 28 F.3d 1192, 1204 (Fed. Cir. 1994); Vision
Sports, Inc. v. Melville Corp., 888 F.2d 609, 615 (9th Cir. 1985).
3 6J. THOMAS MCCARTHY, in MCCARTHY ON TRADEMARKS AND UNFAIR
COMPETITION, § 32:195 (4th ed. 2012).
“[s]electing and performing a consumer survey for use as evidence in a
trademark dispute represents one of the most important decisions made by a trial attorney.” Robert H.
Thornburg, Trademark Surveys: Development of Computer-Based Survey Methods, 4 J. MARSHALL
REV. INTELL. PROP. L. 91, 91 (2004).
» Joshua M. Dalton & Ilisa Horowitz, Funny When You Think About It: Double Entendres and
Trademark Protectibility, 88 J. PAT. & TRADEMARK OFF. SOC’" Y 649, 652(2006).
Jacob Jacoby & Maureen Morrin, “Not Manufactured or Authorized by. . .” : Recent Federal Cases
Involving Trademark Disclaimers, 17 J. PUB. POL’ Y & MARKETING 97, 97 (1998).
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KA Beebe A2 89 % » Bird & Steckel #%3%#2012F X #£.2000-2006F % B H
R BT 095334 T ARAZHE AR EATHE R o AHF K09 & R4 B L5 P Beebe K i% 0
iR BAZEEFROERIES —FEHRTFRAEFANER - B L4074
HEOFHIRHAZUPTENHR  BRAA LIT%0M EH 5 EAR LT 5
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&R AS B R B o

Bird & Steckel #3% 695F R BL » T m /R & AL PTIR B o4 1 35 8 B3R
oA o MR AR EIEE R LA AEEE AN FREAELR ST AR
BRI ERECERT AT H T H G R GHRIRARDNE T35 EBAEAT

Dan Sarel & Howard Marmorstein, The Effect of Consumer Surveys and Actual Confusion Evidence
in Trademark Litigation: An Empirical Assessment, 99 TRADEMARK REP. 1416, 1423, 1430 (2009)
% Barton Beebe, An Empirical Study of the Multifactor Tests for Trademark
Infringement, 94 CAL. L. REV. 1581 (2006). #14% - Beebe #4% &£ L1z i ehst F > et hE
Ty ikle (SDNY) A& 15 M PT1E 64 224 45 FUREATHT R A2 & 30 KM 5 413777 3598 & B M 5%
e
2 Beebe 42 B H > ARR M ey H B H £ R A =8 &AL FAR T M 6942 & (similarity of
the marks,” & & ¢4 #8404 (proximity of the goods) VA & JR % 7§ 4% 3 7| 14 = 5% 55 (strength of
plaintiff smark) °Id.at 1611. £ » XA TFAZ G VAL & & 5 & R 64 A B A & - 1d. at 1623.
Robert C. Bird & Joel H. Steckel, The Role of Consumer Surveys in Trademark Infringement Cases:
Evidence from the Federal Courts, 14 U. of Penn. Journal of Business Law 1013 (2012).
3 1Id. at 1035.
32 Joel Steckel, Rene Befurt, Rebecca Kirk Fair, Is It Worth Anything? Using Surveys in Intellectual
Property Cases, at 3.
3 g AR L £ B I HR 3R &k R AR Moseley v. V. Secret Catalogue Inc. 537 U.S. 418, 123 S.Ct. 1115,
155 L.Ed.2d 1, (2003) = LA a4 - B & & 5 B2 35 & 7 It may well be, however, that direct
evidence of dilution such as consumer surveys will not be necessary if actual dilution can reliably be
proven through circumstantial evidence—the obvious case is one where the junior and senior marks
are identical. Whatever difficulties of proof may be entailed, they are not an acceptable reason for

30

dispensing with proof of an essential element of a statutory violation.”
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HRAREE S E » ARG ROR T2 8B A BF B F A0 A8 ) 69 & Rtk SR K
Fe @ ¥ 2 0 52 H ABird & Steckel A L » dy A A R A T P F I KA IR
AT EREREGBEN  EFRFEARER T G A TRETYEF - LT
KIEE R FRABERZEELE " MAFHMZA2E | (similarity of the marks)

"Hemmm A2 E | (proximity of the goods) ~ AR " EARRAI M2 58 59
(strength of the plaintiff's mark ) i =18 FH £ B &2 » %% 8 =18 H X AR & &
AR 0 BIEISY% ) A TR R @ FI AR RRA o L FRER S FRRET
VA JE AN &R E B (actual evidence of confusion) #9 3| Ef B % - 4% sk
MMB R B B EAF & F B R TR IR ARDFE R EE - L AR O RA
Fe ST AE B F34 fR IR FI BT B MR R A RGN 0 o Ef & 8 HLePolarid R AT
& g0 LB A & o

%@/*F}—E%}?ﬁ THREZ EE

BT T 0 TR R T T AN FART R F IRATEIE A A B AT 7 T AR
PR R BRI Z H B 3 — R AR o Hhb o EBRRE H R 19844
Y Imperial Group plc v Philip Morris Ltd.*— % " 3 Jb B B8 e A R 32 - 342 o ) B
ey AR Al - Hi% 3B LA (Court of Appeal, COA) X /20125 #9Marks &

3 Bird & Steckel, supra, note 30 at 1042. 3ZHF 43, > 3% & Polaroid F #9 N\ E: P BT H & &k kg &
B AR IR A SRGRAT o A TR 4 60 T 35 R "‘?ﬁﬂ’—#}*&‘ RERWNA G - A2 RS RIEZF F BT A
F O AP B A RN o Bl S FT R TR RS T B AR KA - Bird & Steckel,
at 1043.

¥ R mTE  RITRH R E G S TR R X EWEERE F A ERF T L 2R A TEHR
o BT BLILAR T DLeY B, - Tb. at 1044.

% Bird & Steckel, supra note 30 at 1045-1046.

7 [1984] RPC 293.

w
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Interflora% 2 B H F:& F A &5 » Marks & Spencerif 44 & 1T /£ Google#
B 4& F & = AdWorks AR 75 P 1 ) Interflorad #E #| o <& B & 3] A Interfloratk & B
B RRE o B LR EACRAE EEE 100, 3845 - 4% fFInterflorat!) Bl 4k 5 34
FAR AR T3] 75 % 35 4% B dkinterflora’s ¥ Marks & Spencerd® A2 7 4212 4 649 3%
W MARERMAENZRERECR T 6B LR ETHWEBA P
(reasonably well-informed and reasonably observant internet user) & 4 4 3435 °
AFEE - EIFiERA AR LIRS T TaEROR K - A RAAEN LIFEIRR S
"o R AL ETNMEEAE | A AR ERMGA  BRELR S I
RTF - KEHRARCECENE "6 R AR FTOEBAE | EARE
R ERRIB T AR T 692 o5& ZE T MARIES o

BRI REBAEAAEH LR LRARIEFERRETHAL
R it BARAE 0 BRI B RIS BN 0 LB RA PSR © L3FIEIERS
RZRABREZATREN — FE FATERZRENBR ) BRAZAERE
W EEE 0 Bl RR R TR G AR R EMRT  BREFEATATIREHR
FAEPTIRAT OB - H R R Z B E R4S B A TR - (2R
m%é’%@ﬁzﬂ%%ﬁ’m@%ﬁ% EL3E A8 B TR B HH 5 WRAR A 09 AR 3R R

# [2012] EWCA 1501. & £ #) #% L 3% £ Bk 3 7% 2 (Court of Justice of the European Union) » it
4 ECIT ¥ A& #] #& (C-323/09 - Interflora Inc. and Interflora British Unit v Marks & Spencer plc et
Flowers Direct Online Ltd.) ° {12 dg7# ECJ & 32 &4 F 25 £ B 78 A 458 J& 2548 A 1o AT AR A 2 Bl 42
FAELRA R EHRRAZHE » AR T AR LK > B ¥ ECI X AR R £ matih o
%4 % S Harbottle eBulletin, War of the Roses: ECT' s Ruling on Interflora v Marks & Spencer, http://
www.harbottle.com/war-of-the-roses-ecjs-ruling-on-interflora-v-marks-spencer/ (last visited November
15,2013).

% Walker Morris, Use of surveys as evidence of trade mark infringement, http://www.walkermorris.

co.uk/use-surveys-evidence-trade-mark-infringement (last visited November 7, 2013).

© Amold kFEAHMH T AR LS IEETMMEBK AP | € &K & "the average reasonably well-
informed and reasonably observant internet user is not particularly technically literate, does not know
precisely how AdWords operates and is not aware of the issues." <. B 28 A # it $] A& 043839 Bp
AR R 0 R AEBA S TR EEBE LT QEMIF HESH - ¥ Amold X ERIEA T
FIHr > A5 M&S 0 Rt ke T AR B LS IEZT MM L | 1F A% & L4 Interflora
3t S AEAT B AR Rﬁ&“%%&%mWMm%m%ﬁm%LAmms%ﬁ’ﬁﬁﬁﬁ%M&s
1% Interflora 4844 64 — 3 4 e H Pk M&S 6947 %412 F Interflora Z 4% -
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(3) REFREFHT > AT — 7 AT H ) A B RIZFIMELHEE -

EEFARFREREFEAAL - BB QKRR T 7109 T4 -
(1) ARfTR ARG E R . (2) 1R4T 18— 69 8 BHR € 45 4 Whitford 2 8] («
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A R —FEFAF KRG ABEZAM G B HEEEA AEE
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; (5) RESKRETARA BRI ZEAT M E— S ALY T A -

ARAE I B ESF A TR Y LA F R 0 TR T MR AR SE B HAME AR AR P ARA T
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FEAMGARIEXEA T HERE ,\75 HEEBAL (real value) 89BEFAE - &k

AW ERBLELEFTHAEZ —FEEANES ST 2] Whitford2 B (The

1 (a). A party may conduct a true pilot survey without permission, but does so at its own risk as to costs;
(b). No further survey may be conducted or adduced in evidence without the court's permission; (c). No
party may adduce evidence from respondents to a survey without the court's permission.

42 1.the results of any pilot survey; 2. evidence that any further survey will comply with the Whitford
guidelines (which are guidelines regarding survey conduct) ; 3. the costs of carrying out the pilot
survey and of carrying out the further survey.

1. provide the court with witness statements from the witnesses proposed to be called; 2. demonstrate
that their evidence will be of real value in deciding the issues for determination by the court; 3. identify
the survey and, in the case of the administration of a questionnaire, disclose how many surveys have
been carried out, exactly how they were carried out, the total number of persons involved and their
answers to all questions posed; 4. disclose how the proposed witnesses were selected from among the
respondents to the survey; 5. provide the court with the cost of carrying out the pilot survey and the
estimated costs of carrying out any further work in relation to those witnesses.
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4 k% J, Sarah Burke and Rachel Montagnon, Surveys in trade mark infringement cases: lessons from
Marks & Spencer v Interflora, Practicing Law, http://uk.practicallaw.com/1-525-3850?sd=plc (last
visited November 15, 2013).
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