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TGS A2 400 F A B IR %
—RBEEBM R B R RE

FHMA S HEJR
LS
A A RBERN TG BB B R A B L 0y i 1 0 JE R 2010 FHR K EF R
WHTVERY G 3/08 REE - SHRECN TG B4 LA BARM R - ¥ - AX
A48 3% BB G SRRSO R R R S AT AR a9 IS LR 0 B ATAER B — AR
B LA RABEBEENEEDE - AXSKRFREETH LI EER LayFH
R 2B BN R R A B AU -

BlaEs : G 3/08 > T 1173/97 » EPO ~ Bk M &3k %% (computer program) ~ % i —
& % (further technical effect) - #2274 R (any hardware approach) -
4t FF2 % Bl (any technical means approach ) ~ & Bh7 F 7 09 45 54

KAEBH 104 5 A58

’ ’I’F:é‘ffﬂé%*"%Ea‘é%??%'l:—éﬂ??%'l%ﬁ%é%‘%ﬂ% ;
T MEEREFEMAER A M A HREE

R X AR ] 3 A% & — AR AT R AR Tﬁﬁﬁﬂ’kﬁh R e
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ZISEJEEE
BB P RSN —REEBNH IR RORE

-.E YN

* Al

M

[ 0 PR R B T A& - SR B ARG - &
ZEER R EBFEMAHNHE  BLXEB A THAEAEAABE -
£ B8 AEAEZA G R A RARE IR BN B BAAIRTHS - KA

FHGELREERARAREER  FIALERFERFAE L » TRTLERER
BRR - R EIEIRREEA R AR LA LR AR A B R EE R E

YT AR AR R R A S AR B By AR -

BRI A B AEA F AR —AE AT 0 ALRE F A M BT 3k
BEFEBG  RELFEBEGHERF S HMALTE - Bt BB B ZE %
R & A A 55 2 2010 - IR LSRR B @1 H G3/08 AT E » FEMART
B B G BB A5 P AR 0B 0 BT AR T BRI B AT e — BRI 0 1E4F B
ATER I B G kB AR P LA AR R L JRAME R AR -

EARBA TR EN LA RS ERRSFEETHMIEYE ° 1998 45
REASHER AR RAFEREL TN 5T TR A8 B A4S 4 4T 43R0y &
AIRAE 2008 F 0 KBIBI S BB 6 T AT FIETARE 0 EMAEIEAE KX E &
KA 22014 5F 0 KRB EE—-FEABMNY T RN e BB, AV BT
M BRI S F ZE R F 0 - AR RegARE - Al RE T
SRBE AU R FE BH L e ¥ Bk B B o

PATF B SR B R A #9 B RS T S A e AR AR B - 3L G 3/08
R EhTEANR KM REE (decision) » RA-KERM TS R34 00 T A @414
B IRERRITORE  BRNBREAFERENER  REKTREATH LT
6 3k RS 25 A SR Al B ARE R o9 15 0 X 2R B BN AP R A6 o
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ACBHNESssg sl Mg B8R
BRI AN RE SRR B LM FR e ke

BRI AT RAER B E XA S EBON 2424 (Convention on the Grant
of European Patents ) * %A 4% 3T 1973 F » I —RIEIES 2013 S5 15
BN AN H 52 45

(1) PR AT AR AT+ AL FL A7 UM+ 6 b A& A LIS + 136
Y IAF BRI A HE -

(2) FoI&%  REMAEAZEL :
(a) #5,> ALREfRL 5k -
(b) EH#TAIME -

(c) 3t % (schemes) ~ # Al (rules) > A% EE  HFERKRE LW 7k
(methods for performing mental acts, playing games or doing business ) °

AR E G4 X, (programs for computers ) e
(d) &R %&iE (presentations of information )

(3) APPAPFE A A E A & R E o ABN R A B 35 E BN 0 BT R P F R4
Z A%0y 0 # & (relates to) ATAPTHAZ 89 X E S A % (such subject-matter
or activities as such) Z AR -

RIBZ AN ZHE » IR B AMFE TR T 2H 0 28 THEX
RGBT RAAZ O Z S0 o bsh 0 2014 FZBOM R A F BRI O F 45
B AR AN 52 AR 2 AT HErR G » (S AMART IR TAR R Y
(subject-matter as such) A M Z EIEAZ X F3H 2 o £ L T4 BN Z A B HAE

! http://www.epo.org/law-practice/legal-texts/html/epc/2013/e/ar52 html (last visitedJan. 14th, 2015 ) .

2 Part G - Chapter 1I-1 " In considering whether the subject-matter of an application is an invention
within the meaning of Art. 52 (1) , there are two general points the examiner must bear in mind.
Firstly, any exclusion from patentability under Art. 52 (2 ) applies only to the extent to which the
application relates to the excluded subject-matter as such ( Art. 52 (3) ) . Secondly, the subject-
matter of the claim should be considered as a whole, in order to decide whether the claimed subject-
matter has a technical character. If it does not, there is no invention within the meaning of Art. 52( 1). ,
Nov. 2014.
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AR XA AT EELERZ ZHIRY » LI —HRRELT LY -

MW$MQ%%ﬂﬁﬁzﬁﬁﬂﬁﬁmﬁ%%ﬁ%%@z#ﬁmﬁﬂ’%
B 035 0R o0 78 T B Hi stk (technical character) @ A7 =8 9 & fig k6782 T 48
B> 3 s 48 3% (technical field) | ~ " # & 3 #i7 ## (technical problem) ;, ~ " A
A A 4F 8L (technical feature) | 2 sboh > BRI A B AR EHATHHKBLES
Z AR IIEE] 0 F I RALA FAT R T B AR EA N R 5245 2 3R
TRAGIE -

/

R o BAMTRR Tl AR E B — e AR BN R AN K BB
B ERLE L A2 e o Bk TR —FEA R ECH
R R By ol B A LR REAN o VA TFAR A G 3/08 tRE E AT A kMR E B
2 RABEO TG SRBE A S EA 0 R -

—EBWmEFLEeHBRLFEEeWEREE
1 >~VICOM % (T 208/84, 1986 ) °

RFM R LA FHEYPA G VICOM 2 8 f b 3oy T — s TR P14
W T ikBRE | o FRBATE IR Rk KA R & T B - RIR oA 8 — P
Wy RSLAZ - R S R &S] - SRR "’*’Haﬁﬁ- AT PR TE
# o EBAT R X IRAF 00 H A A E I | H RS AR ROR AR BAL T
HoR éﬁ&ﬁ%%ﬁ%—*iﬁﬁ&ﬂ&@ﬁ%%)ﬂﬁk BEAZ X RER  FikH KRBT ¢

— L TTREBEY T F AAREA_GEETREIB X ERZBE 3
AR Z T FIRBATIVERPET] > Zn A —BREERTREAEL > 2R
oA RIEEERZ KNEH ENAZERRY]  Z AR T2

> http://www.epo.org/law-practice/legal-texts/html/guidelines/e/g i 2.htm (last visitedJan. 14th,
2015) .

Part G- Chapter II-6 " A computer program claimed by itself is not excluded from patentability if it
is capable of bringing about, when running on or loaded into a computer, a further technical effect

4

going beyond the "normal" physical interactions between the program ( software ) and the computer
(hardware ) on which it is run (T 1173/97 and G 3/08) . The normal sufficient to lend a computer
program technical character, and a further technical effect is needed. The further technical effect may

be known in the prior art. ; , "Guidelines for Examination", Nov, 2014.
S http://www.epo.org/law-practice/case-law-appeals/pdf/t840208ep 1 .pdf ( last visitedJan.13th, 2015 ) .
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A2 IR SE A R E AR P IF B Z AA RN &L H 0 A—FEMMBIR
BEEFHZ A ®RE — B ORE 5 E A — E 445 M 38 ) — #7468 IR AR 23X
#t

5
Pt

S

B
=

’

s

S
4

K2 RIEERES R AT R AZITR TP EFRE - ZRMELE
Mefh oy B — oy B AR R 2 B 42 0 SR E AR BOR BRI b 2R Mk dlr w2
B R AR R AT B RS -

BKAEFRAAUNAE TR FFRBPA TR EE > AWM 78 > =4
WMEFERE -

B EA B B RNV RO L — A TR R - MRS PIITHE
ity &F BRI R EAR R H e ig Ak > Bk 308 & F 7 %35 KA B AN
RRINGE DIEFH2ATOREFT EREBEXRY T AEER

Y FARR > ERAFFHFRBAZIBEAGHFARBIERAETARE R TG E
REFEHRFEHTRGILIRIE M EERARY TR — AL 552 Leyik

BRI REA

RAFRE KW EFEEERL ARG THEFF ) 2T e
(technical process) | * W H I ER EARZ T ERARKFRER > LEREZ
ABFH XGA > T LB TR RBP R B R d 2R dli e 4T 3 7 o3 ot
Ao AT R —EAREHFERE AL HEXE - B2 T ATR
AHREH TR GXETHERRAR > RERXZRY— KT AT
# (technical means) °* REHRZBLZEF & MEFREUAHELE—TREEZ
SAuess 7 PIEBRFETERY - M AT RA AR -

® technical means % Le9&I7F L " Hl F R RIMEE | - BEAXPTREZFRIACEYGER -
R Z "means  JBAE TRE (M) 5 c MABREFEEREZINEL "HIFTFHR . AR —AE
AL IR P& BE R AR A E

7 T 208/84 % 5 2532 vy " ..In contrast thereto, if a mathematical method is used in a technical process,
that process is carried out on a physical entity (which may be a material object but equally an image
stored as an electric signal ) by some technical means implementing the method and provides as its
result a certain change in that entity. The technical means might include a computer comprising suitable
hardware or an appropriately programmed general purpose computer. |
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Wik R ERL 0 de R BT R E KA RFE TG SRR I B AR B AR AR BT T R0
OB Z G EAASEARR WG ER HATEZRKERAE AW eEKE
bR T AR | AR BPE R A R B R 2
BeAE X B AR T &EE T A ARG EHKAE -

AR T BIAAXERGFRALAR T kR W
FRRIEE > Fpeh KB /A0 HIKBY L AR BY AR 3k B 2 HATAF L - 46 1 BB &
FNEF 2GR 2A B EARKRZIGE 2L SRR FLAFEE L
BAZAE - 113 A L TR E ) X TAX E ) sy —FERIEAZAE o gbsh o b T ik
MR REAR ) BB A LW EL  TH LR EZEELRZ S A LAAEGR
BARREIG » AN T EFRE AEARA T HEF KA ok 2B TR
A TREFLKE, - ZAAENTIEKX KRB 7 5F KB T LMW BHAF

2~IBM % (T 65/86,1989) °

RFBACZENZAFEN ' —RA-—XFRERAG T A AR M E L
FTXFRERFFHERZFTE, - LAY IBM FF¥H0  BUN EA 5 E BRI A
KA 1~S AR T AR - MAFKA 1 ZINES

—HAE—XFREAHTASGBEMNEREXF ETFTXPREREFFERZF
o AXTREAGAA —REE > FREZ N —RAPITETA
B gl HH RS TIS

(a) RESMERRFF » AN

BB G —3

5
[y
St
=
buldt
4
B
N
=
a2
E-\ \
v
&
poi
-

(b)) RAELETFTXZHH  THMNAZSAREARN T FEAIITELZEHT

AT IERZ —

8 T208/84 % 12 #:32 vy : " The Board is of the opinion that a claim directed to a technical process which process
is carried out under the control of a program (be this implemented in hardware or in software) ,
cannot be regarded as relating to a computer program as such within the meaning of Article 52 (3)
EPC, as it is the application of the program for determining the sequence of steps in the process for
which in effect protection is sought. Consequently, such a claim is allowable under Article 52 (2) (c)
and (3 ) EPC.

°  http://www.epo.org/law-practice/case-law-appeals/pdf/t860065eul.pdf (1ast visited Jan. 13th, 2014 ) .
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(c) MHEFRKFHHZAHEREGEAZ LB~
(d) MBI —XFHRE-LHBAERARZBETENLEERER A
1B E AT BT

(e) #EHZREBREL  URFHHZBETINEHHERZINE > EHIL
BIFHLABRZS MR RFTT  AREREAWA RARATTL
GIRT RGO ERN

=
’

BEFRBAR TR EFREARE T HEOEE 2B 78 &F4
MBS REERTENEEEEREZIN

...... (V/{’F;’é‘w&)

B R AR F BERARGM LR EE €L 0 A FEA RN IERMTE R

ZEFEFAL  ETARERAKE AR R A SE AR EITH KA
Prigidtey F 8% - Aok 2 FHEARZPUTSH EH SR - KRBT IEBERM E
ﬂ&%%smﬁﬁlﬁﬁﬁzﬁwoﬁwiﬁéﬁéﬂ;sﬁ%&ﬁ%&%%&
My F R GH—F KB P R LR AT AR08 A2 R K PTH o8 F AR
AT EA AR - RECRBBRMEMNDHZALEE 24EFEIAZHKXTA
"R REHRY  BEXF BRATAES S24F 2AMFIBRYZEEF
FE—FES RITERE MM " AR AR X " T AR ER ) - @Ak
Wi A TR E PR R ERARRZRN - F4 ARETEY
My 21 R4 E £ VICOM £ & KOCH £ # 2 3 KA BT EANRHZ R
B fe 55 v & 3P B 3 A7 4E X LA B BK (contribution) * ; KAk T E0 A $3
KAET BB AAREZ TR - S 2 FFH LB EABMNEA AT 56 1%

10 T 65/86 % 16 -3 dy : " Since patentability is excluded only to the extent to which the patent application
relates to excluded subject-matter or activities as such, it appears to be the intention of the EPC to
permit patenting in those cases in which the invention involves some contribution to the art in a field
not excluded from patentability. |

i T 26/86 (X-ray apparatus ) : 3% K ¢4 3 fiF F Foofe JE el F B 0 SR IE AT T BN €Uk A A

R 2 Hor it o F bR R SR A AR O R AR L 0 R E R FFHRAB AT AR
# ° http://www.epo.org/law-practice/case-law-appeals/recent/t860026ep 1 .html (last visited Jan. 14th,
2015) .

2 OREE  RFBREZE (T 65/86) Al F B M R IV A G LT AR LM B T

A o
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PifgZ @M BN H S265 2 A% ¢ RPTHERR I T &4 24280 2 o

AFRERTERE Bk —F AN F AR - AR RZT EF
B A FH IR ARBENNE 2GS 2B HImRBA S 5215
S 1A R T HATARIR | — R AT RS Sus o S B B AN 5245 3R T AR
BREBRY | —%) 0 CAFFE S2EFE 2AIIRGEFR > — IR HEHIEY
"R REB ARG BT IEROREH ALY, o Km0 BRRGHE T X 0 BT
Praéeny T aAg ARtk v —H R TR DA REH X & ke HETAR A
HAEHT ORI ZEMALEP IR - A R TFHEREA " fbardks
AEAG AL ER FAEY T1ROREHAY ) 1 TEROREHASY ) X
FHE S X TIROREHRY | BESENRRGER > mBAXE 2465 1
FIFR T RANEE R R M RN S 5265 1 T Bl
A%, o T H4r ) (technology) ™ —#164i% & °

ARRZEHRTHNA "BOREHAY 1T IFRGREEH ALY ) 4 AIE
BEMA TR Tl ) — e RAE BB AR e FEAE o T LR AR AR JF A B
A RE BT AR MA L EHAA N T 52 ey iRAE L R MUR ST - SRR
Kk ERfRdioy LM > A T AT A L & AHAT R ) KB — 18 ¥ 3
124y (subject-matter) & &5 & X0 > A BHRNBEEAFEEAGMNAE
FIETE B HAT R FPAE — BT FARG AT HEANGE 52 M55 2 AR
LB B PTIR G T RAT A, 0 B Y AR 0 AT MR AT S AT ph g 0 A H
BT LA ER  KMmATREFSENTR - WHTHZ AR Z T F
F2 049 64 Bl T M 58 L &R B AT I EHIBTEAT — B9 FIR A S HEEAL L
G B A K B AT AT 69 YL ¥+ G R B ] BT ST A L E ey By R AT B AL

13 T 65/86 % 22 #:32 & " In the opinion of the Board, the method according to Claim 1 of the present
application does not contribute to the art anything involving an inventive step within the meaning of
Article 56 EPC in a field not excluded from patentability by Article 52 (2) (c¢) EPC. |

1 T 65/86 % 16 B:¥2 w7 " The Board recognises that the use of technical means for carrying out a method,

partly or entirely without human intervention, which method, if performed by a human being, would

require him to perform mental acts, may, having regard to Article 52 (3 ) EPC, render such a method a

technical process or method and therefore an invention within the meaning of Article 52 ( 1) EPC, i.e.

one which is not excluded from patentability under Article 52 (2) (c¢) EPC. |

K5 T208/84 -

1% Article 52 ( 1) European patents shall be granted for any inventions, in all fields of technology,
provided that they are new, involve an inventive step and are susceptible of industrial application.
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BOET RFIEEARR > BAEHARRKESTHE L LA ZHGR R - AL
%ﬁ%’&fikiéurﬁ%ﬁﬁwﬁﬁ%@%ﬁmﬁﬁjﬁ%%i¢rﬁ%J
—F AR NEG LR R Bk Z e -

M £ 1991 SF8F » FoF M RSBy A B o9 250 75 R 0 BOM 2 AE IR
e E LR R FREALTE G LAY R T AR IBM B 5 5l3RACTFHE » 2
BEFEBGLE 198 Fortfhiamtb B ERENIE - SHAFRRTE S
%% T935/97 & T 1173/97 » RAF Rl 64 & vk 248 £ &8 A 6905 R - HoT d 48
Rl Bey R Ba v FTAE R eME 6 LAE - 54 > Fe X L7 & B @ AT R R TR
P EG3/08% EF T 1173/97 B BIE AL RAF & P ey ERM >
RATFARRA T 1173/97 E R AR -

3-IBM % (T 1173/97,1998) *
EVFARE T SEBLH KA AN ELLEHEXESRF LA
— AR AT THRENZEHAEXES > 64
— BN TR I AE X F L AME B RS R B ST — A AR 8

— ERETHRGERFHZ > A EIEHZEIIT— IR LIE—
& R A EHAT Lk R A AR R LRz

—ERGTHRRGAERFH > A E@fZ AL AZERLX S L
TR GAL R AT 48 K B F A P AT T 4 4k AT

— NG TR RO R F > R B R AKX R E o)k 2 E R

V R R A S TRATOEARTRE M B R E AR TR H €3.5.01 © & C40B
20/00, 20/06, 30/00, 30/02, 50/02 ; GO6F 11, 12,13, 15,17/60 ; GO6Q °

® G3/08 % 10.5 3wy : " T 1173/97 also drew the consequence from its abandonment of the "contribution
approach" that, "Determining the technical contribution an invention achieves with respect to the
prior art is therefore more appropriate for the purpose of examining novelty and inventive step than
for deciding on possible exclusion under Article 52 (2 ) and (3 ) ," (Reasons, point 8, second
paragraph) .

9 http://www.epo.org/law-practice/case-law-appeals/pdf/t971173ex 1.pdf (last visited Jan 14th, 2015 ) .
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H2Z TRIPS HEF %274 F 1B AXRE : A& (WHW) £ &P
PRFEHREE  FBAALETKARAZEmE " 28 —7 0 LB 65 R T ZHHEL
MEANKE 2MEF 2 A c RPHTIHAR - i EFE R ¢ — MBS EE
M E 4B 3 JF TRIPS ¢4 % #9 B » TRIPS 9 HECH S A B R Ak - 2R B &

4,38 % TRIPS BRB BB MEAL 4 » S BN A A2 BB 2 L&k - soh
HAFBRAZRERNRBAREIANHCAFEHAEARX LA RRFRA] > ZEXEE T R
BEREROM RAINKA H S26FH 2VAR G 3ANRIIAL - HER AR Rt
MTHITAE AL RBAEL B IR A R AT AR EB AR RGER TR
BiA IR AIB 0 F A O B A B ROGABMNFE TR FH > -

B RAGRBMBNEANEE S2MEH 2ARFMES 3 AT
SEHRENTA TR R EEA TR 8 TEMEKSY , 4
TWIER - ZA QLT ARTEEAEXAY - AN G B BTy REs b 34
ER M FF] 2 #7647 49 B (Implementing Regulations to the Convention on the Grant of
European Patents ) % 27 #& 2 ~ % 29tk = #pfl X B KA e A T g4a, ~ TR
HIRRE B T ) RA c Hmans THaTM | R — AR AR PTATR %
ARG S2MEF 2 ARE G —EERR F o BT R A E 52 % 2 AR
% 3EHER TR ARY A RFMENTIHAR  RZ » ZEIHARX
IR - Bl ARE LS OBERE L

20 TRIPS Art.27 (1) " Subject to the provisions of paragraphs 2 and 3, patents shall be available for
any inventions, whether products or processes, in all fields of technology, provided that they are new,

Sy,

involve an inventive step and are capable of industrial application. Subject to paragraph 4 of Article
65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patent rights
enjoyable without discrimination as to the place of invention, the field of technology and whether
products are imported or locally produced. |

2 T1173/97 % 2.5 8 % % 2.6 8 #2 &y " The Board has taken due notice of these developments, but

wishes to emphasise that the situation under these two legal systems (US, JP) differs greatly from
that under the EPC in that it is only the EPC which contains an exclusion such as the one in Article 52
(2)and (3) . Nevertheless, as pointed out by the appellant, these developments represent a useful
indication of modern trends. In the Board's opinion they may contribute to the further highly desirable
(world-wide) harmonization of patent law. |

2 http://www.epo.org/law-practice/legal-texts/html/epc/1973/e/r27 .html (last visited Jan. 14th, 2015) .

2 Rule 29 ( Form and content of claims )

(1) The claims shall define the matter for which protection is sought in terms of the technical
features of the invention. Wherever appropriate claims shall contain:

(a) a statement indicating the designation of the subject-matter of the invention and those technical
features which are necessary for the definition of the claimed subject-matter but which, in
combination, are part of the prior art;:*-

2 T1173/97 % 4 BE A% 5 #5328y -
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ARSI A B SR — BB EEOMN S R R AR

AFHEAAMATHKEXERGER  THEXERERAIUTH - LAREXK
K@ gL e ¢ TR E A 0 2B A0 AT (technical effect) & FTH
Th LB B E AR RS 0 AT A ETR R SX AR
BA AT B2 X BT e EEAZX - Bt 28 €8HE - THEXA
PUTH > FRFBPTE " RiE—F B A h5L (further technical effect) | * B3
BREAZ K PP B3 bk o

KRin » AFBATKAEXAERAY L 8FEATIIT > RIGTAI—ZREHFF
HOOHMAR 2L X B R —IE LRG> RARREBRA LAY
FARAEHBTAMBEFTERTHHR - E AR ERFFE TIAEZR - B
RRAERETLLA A AR "8, (potential) 85 - B> X ZERE
BAARABNAABARRH T E—FRIFAR  FTHRSA{HHRFEE
ARA -

BIOF » RE LM AAATHAEY " B E—FHAThsk , » TAZ RaTds
FisaRbyshzk - Ak BB @R &EFE0 "M ER, » BE S 2R AT
VEWLER » PIOAR L ia bk o FIBTAZE - A A BT #r A M X E S M & @ % (more

appropriate ) * °

B4 ZEeHAHEEM (by analogy) AT T 208/84 FFM k2 E @ " #difz
KA E G AT RS By Hoalg 77 k3% T 24 S A HZAR XTI AR T 24 -F
RAGEBIG | RG> HmRd "HERRRARBRZ T ENEERT R4
2 A HF AR R B (carry out) 5 A6y @H“‘ﬁiié%ﬁ%$ﬂ CALF A
w@Eay 7o

2 T 1173/97 % 8 #:32 dy : | The Board takes this opportunity to point out that, for the purpose of determining
the extent of the exclusion under Article 52 (2 ) and ( 3) EPC, the said "further" technical effect may,
in its opinion, be known in the prior art. Determining the technical contribution an invention achieves
with respect to the prior art is therefore more appropriate for the purpose of examining novelty and

inventive step than for deciding on possible exclusion under Article 52 (2)and(3) .,
26 T 208/84 % 16 %5 ¥ W " Finally, it would seem illogical to grant protection for a technical process
controlled by a suitably programmed computer but not for the computer itself when set up to execute
the control. | °
27 T 1173/97 % 9.8 Wy : " By analogy, the present Board finds it illogical to grant a patent for both a
method and the apparatus adapted for carrying out the same method, but not for the computer program
product, which comprises all the features enabling the implementation of the method and which, when

loaded in a computer, is indeed able to carry out that method. ; °
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E NN B 3 A A R S — BB B BN i B B R AR

RKim> RAEGARRBLE YT LA RETE (T204/93 > System for generating
software source code/ATT) ¥4 @ " RH TN B LM REZALAXEH
T W ERGEAEY  ARMAT R R AT AL N F 52K R 2ARH 3 AN
MRONRE - JRE AT A G EARK ) - SR AR AT T F i — iy
k) QFIEARERPTEANT AR E@RAEER  BELXECERAHATE
MEA2 XA S | MBI R E » ATME T 204/93 2509k T E > B g
HARFREGEFERARR > RRELERECAME AR THGHMFEY » - 3
TR L R RTHIEd -

BE o OBEMAANANY L RERWEFERTERE T 204/93 042 4 £
W F M T204/93 89T EF % 313 L gwgit © " e REHAZ X A
EREEHRAER > LA G T AR B LN BN E  AREZEEALZX
SRR - EATHMAEIXRY B LR AL A RN ELT 0 4
RENBOHITRAELESR » FAFERAL LK B (Similarly) - 2K
R HBEARRNITL  BAARGCEEY  FHLEALENERX LT BF
HEAREKR 7 F448d Rl 0 "ToEHE - 2FFLES? (AHRFE
MEEBE O ik ) RAFEMAT RN - BARBEANFH AMKF 2B R F

2 T 1173/97 % 11.1 ¥ : " ---in particular according to that of the present Board, although composed
differently, the view was taken on a number of occasions that exclusion under Article 52 (2) (c)and
(3) EPC applied to all computer programs, independently of their contents, that is, independently of
what the program could do or perform when loaded into an appropriate computer. ;| °

¥ REAAFRF ag@AE Y o HEREMN R B e R APTE TR c RAEEIERAEH
il T2 BE o B R BF AR R -

0 Gk R F R B IAERIE 0 TR W  EFR MR H SR &R oy iR ERA -

OFEHEIBLT 1173/97 ¥ T 204/93 49 % B & £)% & B — A (P. K. J. van den Berg)

32 T 204/93 % 3.13 #2 o7 : " That computer programs may be useful, or applicable to practical ends, is
also not disputed. For instance, a computer may control, under control of a program, a technical process
and, in accordance with the Board's case law, such a technical process may be patentable. However,
computer programs as such, independent of such an application, are not patentable irrespective of their
content, i.e. even if that content happened to be such as to make it useful, when run, for controlling a
technical process. Similarly, a programmer's activity of programming would, as a mental act, not be
patentable irrespective of whether the resulting program could be used to control a technical process.
And finally, automating that activity, in a way which does not involve any unconventional means,
would not render that programming method patentable either, independently of the content of the
resulting program.

3 T204/93 2FFEALEFNEMES I35 17 5. Amethod for generating software programs from

supplied generic specifications, said method comprising the steps of -+ ; °

EPC Art. 64 (2) : "If the subject-matter of the European patent is a process, the protection conferred

by the patent shall extend to the products directly obtained by such process. |

34

104.09 HERE#A T voL.201

59



60

kel
Jin
i

R

LN

AN

PAERBEER A B B E A — BB BN I E B RAVRE

i
sl
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REE R AR SE - R OSRIEFZ A AT A B (directly obtained ) # 2k
B E S o R A F 5 EBAF R AR E  ABARIEZ R PT A AR key T A2
Ny LRIFZEIMRE BN E S2KF2R3E FMRETHAELAY - £

S B ey EAPTARAR ¢ RERM ESFR B4 L - H T Bk | 2@
Ve Pt 0332 > RBRA RN FRIRANITLEIIMARFEACE A8
RPN LCRBANBHSE TS % —ERALZRELCHE RS TR -
BHMUITAHRRNLOAOT EH A TIHRERERFERA T RN TROREFH A
0 mIEHERLEBEEIRANTAEAEMEXLRY —K > REFEAHE 52
WH 2B AT - TRYREHAY ) > HFAFEALE - FH LM K
ZEHRMEFEERPARELEMRT204/93 AAFFEFT AL G HILER > 4
HHRR s KRR AT EEAAEAEG B EEAAER 7 EEABK
ZBQlobtmm Mg AE G B A LR AEAGTRAE SR AT EHNTH
RN TR— -

WL Z B TS EHRAENENAE  RAZAEZREHB LR
TENERPAEGHA  ABRIIRR—F BARYAFETRARRGH
ERERAER—BARAETR  FEREGHE LA REER B, - &
FEBHIAREDHA) TR TRAMESH E % 8 &ibd & eh 4 7 ik
o gk A B ik AT AR R R A R PTR AT R R0 F -

35 T204/93 % 4.4 32 dy : "It is furthermore not necessary to consider whether claim 5 would be disallowed
anyway for the reason that Article 64 (2) EPC would extend the protection conferred by that method
claim to the product directly obtained by such process, namely programs for computers, which
extended protection would seem to contravene the explicit provision that programs for computers as
such are excluded from patent protection according to Article 52 (2 )and (3) EPC.

3% T 1173/97 % 11.4.4 3y : " The present Board concludes from this summary that the real, objective
reasons given in the above decision were that a programmer's activity of programming constituted a
mental act excluded as such under Article 52 (2) (¢) and (3) EPC, but that the word "similarly"
clearly implied that the activity of programming was excluded from patentability also, because of
the exclusion of computer programs, and that automating that activity (e.g. by means of a computer
program ) did not involve any unconventional means which were able to overcome the exclusion,
which, in the end, apparently was based on a combination of the exclusions of schemes, rules and
methods for performing mental acts and of computer programs, both as such, under Article 52 (2) (c)
and (3)EPC.  °

7 T 1173/97 % 11.5 # : " The present Board concludes from all this that, although the present decision
may be based on a slightly different approach in thinking and reasoning than the case law of the
boards of appeal of the EPO, it does not go directly against the existing case law when that case law is
considered in the light of what was decided in the decisions concerned. ; °
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ARk B AR B HG R Y SR i%? FF ey BARA > CIR THRE TS
o— & 0 ME A FI B — B ¥ LEHENES2EE 1 AEAL RN ER
MY R AR E T ATA Y r%iﬁ'*& LT ) RE N FE 2K 2R
F3ET TR, AT ERKREAY,  ANRTE—FRERN T EAR
W h 2B ) R FETEREAZ X réum AL B o Rk ERELIBEHF
% REEFIIN  RETFLHREFERAGARTE G3/08 P EF A ERM -

Rifn s KRR FHRFRM T HATEEL ) VELFIBT R T OB AT KA g
$%E§@urﬁ%ﬁﬁjfﬁ%‘»Aﬁgmﬁ¢xgé%ﬁ,§§@%§ﬁ
BB THATEEE BT 2 KRR ERE T R — A,
B CH AT ST R S RAAFIEAR A o AR ERR A Rk
FRE RRTEMMEG A T P — B ATk | MR L FI BT R TR T £
WIZE BB R REAR AT T AL €A R RAERZIRILBY TIEX
TES BT RS —EHEA L R FIBARERT -

L FE ATk RECLTAENRGE TR AER ) AEALTRFY
G 2 B A E  MBERE R L ERIEEME TRl sk BL5H
— AR FMAE - RE R T OMIE  BHRAGY AT EZAE L% -

5

4 ~PBS % (T931/95,2000) *

RLHEAM—RAATEE V- R ENRKEREFF TR FTHEFREL
Z N BZheF

—RERAETEE Y — R IWNBRREREFTE Bk —fEERERE S —
REIRPAEF—REIZFFARMGE T TGO IEHEIREZ 7k #

*® T 1173/97 % 13 #2d : " Finally, as has become clear from the above, the Board notes that it does not
agree with the interpretation by the examining division of Article 52 (2 ) and ( 3 ) EPC with reference
to the Guidelines, C-1V, 2.3 (page 38 of the December 1994 edition ) from which they concluded that a
computer program claimed by itself or as a record on a carrier is not patentable. |

3 http://www.epo.org/law-practice/case-law-appeals/pdf/t95093 1ep1.pdf (last visited Jan. 14th, 2015 ) .
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Blapd o (1) AFFEFLATY - BRA WAL ER T R0 KE
FRBAMEAWETHRY - RIS (2) THMTR) FRARES
—EFFRGEEHFEERLL " (3) "k ) MATBELLEHFEEN
ERGFIEATE > MPEARREECREFEERNELLER -

S EMFBAN LR Hr ERZRE GRG0 (1) &AFFHM@AF
ey B ey 2 F 7 kB RPRASERILEFEENANmL T 2AFHE
EoRE o we R B {8 F 45 F B (the use of technical means ) & iEp JF 3k fiT £ =
B 84 KR IE Hslr LA AL 0 3R (not necessarily ) 3% % k3% KA L
FAFHE s A EREBE G I HFBON M B MR A& A FHEAWN S X
FRABAFET F 0 ez R T FERATR  (2) £ROARFRANE
W RAGRTRAMA T ER ) REEERNL LA FE LGRS
BONE G A IRE R AR & T AR REEEAL KRG FRC (3)
ot LR E B ®ESI T 1173/97 T E > EF " Atk ) RAE —MB P FARGE

HFABPT RO ERIERE FARL "o RE LA 4 3 (technical
effect) R &H AT REANHM o9 #7288 (technical consideration) - A% 9
HAE g ) 7 o

M T931/95 % 7 A¥dy : " The appellant argued that a distinction should be made between "doing business" in
terms of Article 52 (2) (c¢) EPC and the present invention, which consisted of a technical tool serving
an actuary when doing its job in the industry of business and fund management. |

%2 T931/95 % 7 B# W : " Moreover, in view of decision T 1002/92 Queueing system/ PETTERSSON
(OJ EPO 1995, 605), the examining division should not have applied the contribution approach when
judging upon an invention with regard to the exclusions under Article 52 (2 )and (3 ) EPC. -

% T931/95 % 7 & #£ w : ' In addition, relying on the "technical character" of inventions was not justified,
since such a criterion was not set up by the European Patent Convention as a requirement for
patentability. ; °

“ T931/95 % 10 B#2dy : | A feature of a method which concerns the use of technical means for a purely
nontechnical purpose and/or for processing purely non-technical information does not necessarily
confer a technical character to such a method. | °

% T 931/95 % 15 & #2 w5 : There is no basis in the EPC for distinguishing between "new features"
of an invention and features of that invention which are known from the prior art when examining
whether the invention concerned may be considered to be an invention within the meaning of Article
52 (1) EPC. Thus there is no basis in the EPC for applying this so-called contribution approach for

this purpose.  °

% (BGH) XZB 15/98, "Sprachanalyseeinrichtung", German Federal Court of Justice, 11 May 2000.

4 T931/95 % 8 & ¥  : ' Thus an invention may be an invention within the meaning of Article 52
(1) if for example a technical effect is achieved by the invention or if technical considerations are
required to carry out the invention ( Case Law of the Boards of Appeal of the European Patent Office,
3rd edition, 1998, chapter I.A.1; Guidelines for Examination C-1V, 2.2) . |
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EAMEA AR AR BEH KR Hir LR R E 0L — AR EIEA %
PPt A ERGHENAR RATKAKRZ AR AW EX AN E TR
(physical entity) B PTG BB R A N5 52465 1 A E & * - &R
Mo RFREEFRARFSEACKR B LRETFRAT AN « 353 by
FHREBGRBEANE NIGEF 1B HRE > FEOEE > BITERNAFEE
FRAXGRESM > FEGXFHARRMEG AT © " BRA ORALRK
E ) REAAARALWHN  BH LEAKKEET TR R S M

ik AR FREFRKARBRES M RATRAM o

AR EREITE "HREER AEACR LOER L2 RIEE ORI
AR T N SR BRI E B AT R PR T K -
FIRF » RkZ T3k " gts | EA BT RIZE > B T B, —7
A T2 A ATRABRAMFHRBRE | AAT CHBRK - I RRTEF
B AR ML TR EFLA P AARMME - ZAFEFLA ARRES
I RAFE AR R PUTH ZRF KA B AL mRERFER TR X
HARA  FZH B ATERATIE R R TR A ) AT E - ALK (not
necessarily ) B3 fiftk o KA ELEHA " 1ok | SMEFR > RE# T Ed
AR EHAENTRESERTHA > LR ARELT " 7R, Rt
BRAEAR > RERERAM AR !

5~ Hitachi £ (T 258/03,2004) *

i’\ £ — fﬁééfyééz FiE "hz}”%‘iﬁj}z}l’/\wﬁj\ é?"i%"ﬁ/i’ti%’?%#ﬁ%’
YA ARRITALFAE FREI EFNE4e T -

— AWM E TR E—ARSEEPIT > T2 FEE

* T931/95 % 12 B#2dy : " In the board's view a computer system suitably programmed for use in a particular
field, even if that is the field of business and economy, has the character of a concrete apparatus in
the sense of a physical entity, man-made for a utilitarian purpose and is thus an invention within the
meaning of Article 52 (1) EPC. -

EPC Art. 111 (1) " Following the examination as to the allow ability of the appeal, the Board of
Appeal shall decide on the appeal. The Board of Appeal may either exercise any power within the
competence of the department which was responsible for the decision appealed or remit the case to that

49

department for further prosecution. |
S0 http://www.epo.org/law-practice/case-law-appeals/pdf/t030258ep 1 .pdf (last visited Jan. 14th, 2015 ) .
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(b) @B AMECKERAETE  HTHARES  F—F0HA M
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() B4 A PTaE — TARK ST R R SAEFRE BHE +
(d) =R —h KR

(e) MR HEAARE BHGOYE R A ESH FARER B ZELFARS
A ih RARAE

(f) W RELZEH (e) BA TARH » BIKI RHE > ERFH (e) ;
(AT %)

BRAKACZERNELL R EREBE TV R ARIAARNAERA TR
g FIBT S > A5 T 769/92 ik Eey LM RAEFRABLA R IER
PO AF BT > FF KA SBEALR -

B EFRZBERRETO31/95 " Fikzh K8 g RAA & Har F Bk ik
ARIEHF AT EZ B89 KR FEIE AT B A A AFEL 0 A7 T ol RAB K Oy k3 R A ALl
MR B AAZBERARAR TR ) B AAEZB AT
BRI ETFT AR ILE S By AT BEAL > Mk £ R FE AR TR
Mtk RFVET AR o AR MR F RS Ay LB
FIET & M ay vk iE A4 E it 13 42 ] ﬂitbﬁxé’a £ REEANEEFTIFN
RATHATRFIRBT =« B L - AFE " BA 45 A H FBORERIE T £ B
W2 kR REEHATER - € B BARE R - AT E S AR

AR HER -

St T258/03 % 3.3 Bb3¥ g o

2 T258/03 % 3.4 #5381ty -

2 T258/03 % 4.3 B: 32 i : " However, in order to be consistent with the finding that the so-called "contribution
approach", which involves assessing different patentability requirements such as novelty or inventive
step, is inappropriate for judging whether claimed subject-matter is an invention within the meaning
of Article 52 (1) EPC, there should be no need to further qualify the relevance of technical aspects of
a method claim in order to determine the technical character of the method. In fact, it appears to the
Board that an assessment of the technical character of a method based on the degree of banality of the
technical features of the claim would involve remnants of the contribution approach by implying an
evaluation in the light of the available prior art or common general knowledge. ;| -
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FREHE
Bl R RAEAH RN RN R

ARF BP0 RIFF—BEHFBERN G EEBRAELHEE  RAVETH L6
SR 0 BB A B AR AT AT R F S AF e 4 B Wi E (technical
relevance ) BT eR 69 B AT BB - BIABTT A8 (in particular possible ) &3 d & &

BT A SR PR FVET o AR T 26/86 kT F T & TS H AT 4 B IR H A AF
BT FARAMEE  BRAERRFLAHMEA B Bl F & LR AE 52 257
Ry K > B AT SAIE > -

# ZHeRSL TR EZES (a non-technical activity ) ¥ T VAE &
£A ¢ A 345 F £ (by the use of technical means) tiF#L - W B A Fadgde | > o
i —it ZEOATRINCHTROEALCE A THEL T T BEA b
W7 ik RS iES  lde MBS ERBERE TR BESEATE - =252

WL B R TGO PP AT RAME - R L AR E KA A M
AN RS AR AT ARG R 7 0 FA - KREM EFEE @R
"FEFLAREAEDS (involving) PIBHFE  BPHENHFE S214EF 158
BT R |~ BRI AL G3/08 F » kR LFEE @PTHRA -

4 T 258/03 % 4.4 532wy : " From a practical point of view, this inconsistency becomes fully apparent
when considering the question of whether technical character is conferred to a method using technical
means for a purely non-technical purpose. In this case, following the approach taken in T 931/95, the
mere presence of such means would not necessarily be sufficient to lend the method technical character.
In the Board's opinion, any practical answer to this question would have to rely on some weighting
of the importance of the features to determine the "core" of the invention, necessarily including
considerations on their technical relevance, in particular possible novel or inventive contributions,
with respect to the prior art. The Board would like to add that such weighting has already been rejected
in early case law of the boards of appeal ( see decision T 26/86, OJ EPO 1988,19; headnote I1) . |

5 T 26/86 headnote : " In deciding whether a claim relates to a computer program as such it is not
necessary to give a relative weighting to its technical and non-technical features. If the invention
defined in the claim uses technical means, it can be patented provided it meets the requirements of
Articles 52-57 EPC. | http://www.epo.org/law-practice/case-law-appeals/recent/t860026ep 1 .html (last
visited Jan. 14th, 2015 ) .

6 T258/03 % 4.5 #:3¥2dy : " What matters having regard to the concept of "invention" within the meaning
of Article 52 (1) EPC is the presence of technical character which may be implied by the physical
features of an entity or the nature of an activity, or may be conferred to a non-technical activity by the
use of technical means. In particular, the Board holds that the latter cannot be considered to be a non-
invention "as such" within the meaning of Article 52 (2) and (3 )EPC. °

7 T 258/03 % 4.6 #:32 w7 : " The Board is aware that its comparatively broad interpretation of the term

"invention" in Article 52 (1) EPC will include activities which are so familiar that their technical

character tends to be overlooked, such as the act of writing using pen and paper. Needless to say,
however, this does not imply that all methods involving the use of technical means are patentable.
They still have to be new, represent a non-obvious technical solution to a technical problem, and be
susceptible of industrial application ; °

8 T 258/03 % 4.7 #:¥2 vy : [ It is therefore concluded that, in general, a method invelving technical means
is an invention within the meaning of Article 52 (1) EPC. -

104.09 HEREZB T voL.201



FRAESE

BRI R EA B E R —BBIEEBON G R RIS

GBAEAE HMERRBEERARFHEFRAAALME  FOBEWEL -
1o A F ik RAA RSO AE L BETRAEERFAREENZRL Y
SR @ HA AR KGR R R H R TR E G E R -
it REFRARERRFSBSHERERE -
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WBERDLEE VRO LBTARRS B FREEATK LY FRIAE A
BETROEAERT  AREATRAEOFRMA RAALERFRY - £
BAROYM T - — AP FHAR YT AT RAIE - df 6 oy F & pb AT R 0
AN B AE LMD BROR FIET > IR AT RO S B R R TE — 8 b S5 ARY
REHABEATE  Hh THEY | SHECEEF LN TS Emddy  FERLE
HARAARGE > RERAMHITFE -

6 ~ Microsoft £ (T 424/03,2006) *
REZHMNESL " HRAXTEEEESRES,  LFKA1ZNELT

—fxiE o HABAAAR TSR X ETFEMe TR EK ALY 0 1L
2JE

I AEEB XN ENE > AR RBEEHE

PR ZARETFRMOER - XA RZE RN T B K @2
T -

i LR R B €L HAAMEACRNER  AFFRAS T HIRNLTE
BE TR - BT L F LR RRLB LA FFRASHERAEARS R ENT
R (FleRBE) » BB A —AEHATME R 0 BTOA R 3 R0A 5 AR Huls
M o gesb (moreover) - k7748 B T SR ILLAE AR 64 F K 7T #4748 4 (computer-
executable instructions) * f& ' JGARE R IF o T LA IE B AR — A M R BAE

S http://www.epo.org/law-practice/case-law-appeals/pdf/t030424eul.pdf (last visited Jan. 14th, 2015) .
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o L ey ILAE 0 SAT RAE AR ROT A BIET SR LA 0 A2
KZ AR Bt > RERMEER L THAXFR TR THBREN (— kil
Ese) 0 BpT Ak RRERE BT EMAEXS R T THBOEMS > A

(moreover ) % ENEAZ XA Lt —F Hh2 0 BTG4 B 7T SR I 3% 69 B

XA B - FENR > TR EFEETHRLE G 3/08 £HEHGF LTI

HBERE ) IR R A G F AL AN - 5] T 424/03 2 E VR &
f6A2 X B T HG TR AL RS - Bp T B flpdd | a3k @ b T e ATl e 52 &
JEVART 09 2L MR R IS % o TR AT G 3/08 04 EFE YT 4m > T 424/03 = 511 T 258/03 +F
AAFE R AR 0 R T 424/03 R AMF R - 0 T 258/03 Bl R &£H > MK £EES
vRLEiEESKRFE -

ArETELAZENEEIGTHREE TR TARNRE T LA aE g -
A —2 FXRAEFAETOBIOSY  RETHA LMRL  LAMWETHS
B BPITAIAR A SRR E > BB HLRE AR LTT o

0 T 424/03 % 5.3 # g : " Claim 5 is directed to a computer-readable medium
having computer-executable instructions (ie.a computer program) on it to cause the computer system
to perform the claimed method. The subject-matter of claim 5 has technical character since it relates
to a computer-readable medium, i.e. a technical product involving a carrier (see decision T 258/03
- Auction method/Hitachi cited above ) . Moreover, the computer-executable instructions have the
potential of achieving the above-mentioned further technical effect of enhancing the internal operation
of the computer, which goes beyond the elementary interaction of any hardware and software of data
processing (see T 1173/97 - Computer program product/IBM; OJ EPO 1999, 609 ) . The computer
program recorded on the medium is therefore not considered to be a computer program as such, and
thus also contributes to the technical character of the claimed subject-matter. |

1 G 3/08 % 10.7 ¥ w5 : " T 424/03, Microsoft, finally extended the reasoning applied in T 258/03 to
come to the conclusion that a claim to a program ("computer executable instructions" in the claim
in question) on a computer-readable medium also necessarily avoids exclusion from patentability
under Article 52 (2) EPC (see Catchword 2 and Reasons, point 5.3, "The subject-matter of claim
5 has technical character since it relates to a computer-readable medium, i.e. a technical product
involving a carrier (see decision T 258/03 - Auction method/Hitachi ...) ") . This statement is quite
unequivocal and stands alone as a reason for the claim not to be excluded under Article 52 (2) EPC. ,

52 T931/95 % 12 A ¥ty : " In the board's view a computer system suitably programmed for use in a particular
field, even if that is the field of business and economy, has the character of a concrete apparatus in
the sense of a physical entity, man-made for a utilitarian purpose and is thus an invention within the
meaning of Article 52 (1) EPC. | °
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(1) TRF G20 - JAKFSNE 2465 1 AR T Y WAL &
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(2) AN#F S2465% 1 PAT PTAR a9 45 BA - 0 J8 Bl e alg e o
(3) A& 5% 524465 2CAPTHERR B S0 B - 1A & AT 44 2k 2 AR HE PR A4 2k P P 7]

0 TAZRRIESI AR Y | 0 PToA L HERR 69 46 [ 3 R BOMEAT B A M
Z W RAIARGY -

(4) AT & AN BFHfEXHNALFEARMFER L TEHAE
&R B BT AR 0 LR T A A AR R 43R 0 AT
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FIFH X E RIS FHEGEALTRK - Kdy > AR ESHARF

% http://www.epo.org/law-practice/case-law-appeals/recent/t040154ex 1.html (last visited Jan. 14th,
2015) .
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(7) A "B AR RIRE o PTSAR F0 B AL AR R AR A E
F sk A (PHOSITA ) A# ik 64 42 47 B8 o 32 347 B A8 7T AR A 2 45 Ak,
— A JE AT AABOP BB B AR 0 M bR o 3t JF s A A A SR AT 4 A
ZEB e RTRTAMAE R AR (FRZAZRARERZE
BikAl) e

Rk B EELTEIERAEEHRA TR HALRESHGFE T Z5
T AR BN TSR A R A AR M IS O TH AR B B
A BEAR 1S o

{a R4 R RARE 4T ) B & T 1173/97 42 h A T 2 & —F shk | e8] B
DA R FIET A AR R ARANYES2EF A W RAFIE K
T 424/03 Rl &4 H A TG H Bl F&  RIEHE > S REREITRAEALT
B ER - FFAREERE  TFLFFFF  BRSUFRAETERTHA
EF o —EREIAMFETHRE > ARG EM EFREE MY FH
HEFH/RARLFEAGRTFILY T -

S -HALFEHEERTE (G3/08,2010)

iR R HE R o 3R HOT B R R B AN G SR A U A 2 3 60 R
By R 0 T AR R B AT 0 B dy L BE S A R 0 A2 Sy Stk S F AR A o Al
ITHEBGHEE  mMACEZAGHRBAMEGRR - LT R AR
RS AR AE R B S — o A5 2008 F 0 B &4 B B & Alison Brimelow 1%
RAZERN RAINLF 12445 1PAF b ROA L KB AT HEE LM EDA
BEWH S RABAEFEER BN EABARS THAEEEEZHTE
(referral) ® # FIHRA LFEE € -

¢ Article 112 ( Decision or opinion of the Enlarged Board of Appeal )
(1) In order to ensure uniform application of the law, or if a point of law of fundamental importance
arises:
(b) the President of the European Patent Office may refer a point of law to the Enlarged Board of
Appeal where two Boards of Appeal have given different decisions on that question.
> Referral by the President of EPO http://documents.epo.org/projects/babylon/eponet.nsf/0/2BSECD8A
A2D95SECAC12577750042CB3C/$File/G3-08 en.pdf (last visited Jan. 14th, 2015 ) .
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Q1 : o REMGAZ A F KAABLZR T EMAZX ) 2P FEAIT > A0EAES X
Ko EWMEAAS &b B LFHFEALEL < ?

Q2: %H%ﬁﬁf&#ﬁl%ﬁéﬁ%%‘iiﬁﬁ%%ﬁﬁkﬁ BRER ) & BT R,
4

FEIRNFBERAEN " HAT, R TBE L EEHTHR
L4

B Hohat o WHBAEEARALL ?

Q3 : Frsheh KA - R GAH LT MR F oy T & £ il R8s
APt E 7

EE 0 ARATE R & T & KFF e o9 BN (unspecified computer) ?
-

/

BT e RFH KA RAF AT A A 003429 = (independent) #3%3 K
8 Fﬁ-'fi}ﬂ é’]@i’ H%: > A w7#3‘f45i7£ (N2 ;I‘i‘fh"i 68 P

Q4 : ERXZEZETAELARLA B % (technical considerations) ?
PR BERXET O E T BT

F & A RIBEEAZ XS HEA L —F 0ol 24 T R kdihe © 2

% G3/08 % 24 & : " Question 1 :
Can a computer program only be excluded as a computer program as such if it is explicitly claimed as
a computer program? j °

% G 3/08 % 42 & : " Question 2 :
(a) Can a claim in the area of computer programsavoid exclusion under Art. 52 (2) (c¢) and (3)

merely by explicitly mentioning the use of a computer or a computer-readable storage medium?

(b) If Question 2 (a) is answered in the negative, is a further technical effect necessary to avoid
exclusion, said effect going beyond those effects inherent in the use of a computer or data storage
medium to respectively execute or store a computer program? |

% G 3/08 % 48 & : " Question 3

(a) Must a claimed feature cause a technical effect on a physical entity in the real world in order to
contribute to the technical character of the claim?

(b) If Question 3 (a) is answered in the positive, is it sufficient that the physical entity be an
unspecified computer?

(c¢) If Question 3 (a) is answered in the negative, can features contribute to the technical character of
the claim if the only effects to which they contribute are independent of any particular hardware
that may be used? |

% G 3/08 % 51 & : " Question 4

(a) Does the activity of programming a computer necessarily involve technical considerations?

(b) If Question 4 (a) is answered in the positive, do all features resulting from programming thus
contribute to the technical character of a claim?

(c¢) If Question 4 (a) is answered in the negative, can features resulting from programming contribute
to the technical character of a claim only when they contribute to a further technical effect when
the program is executed? |
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FREHE
BTSRRI REREN S E R R R

VAL v fEaAE AN AT RERT > AR ALFEE GHHEE
REWMMALE 2R X -  ARACTOEMA  BRAEFEEaHU A
Rt B R ERAVE 2GS 1EF DR EH > R B KL

T B @5 H e v i B AR A B 0 B 0 3 B AR I B 1A R By R Ha LT

Bl T ZHR SN BRI RYITRE s ABRIREACHEELIT R R T E
AAREHGFORMAE f2e BAZF o FEHF S M TG B A 2] 1
MO I R o

FoEEAKRALFEEGE-FEFIRY T EHEKX ) THTF
BWERBEAXCTEFHELLGETE  plde t T hiT6945 4 (a sequence of
computer-executable instructions) ~ 2 T AT K EE# 40 (an executable software
module) ** RAFHEALZHATHAEXAMYRE " 2 wREANH > L
RRME > SHRNFRLATAT AN E-& %L AIABEEMHT - FFREF
ZEOHEBRNEA B HREMETRENRL  AERZLES -

-

F— B A E R R A AN EHE R ERSETIT397#EH T &
—F AT R RAVETE RGBS AR @AM R —EEH Loy H
Br ;12 T 424/03 BRI E A T R GH AW F 8, RABGELME > X @B L
WO HIET o BPIRI > BERAFRAI T —HEKEX > AR BELANTRY
BEXyze ) RFRAL2T —HERTHRGE A5 wF KB ZERKAX -
T 1173/97 ik &5 KA1 ~2 AL HEEAC K - %%M%%$%¢<ﬁim
TR HMH, » RERFRKAZREHFSEACEK - makFRKAB2H S
T 424/03 BB LB 28 R TR PR A H MM AIRHZERELLEL
— S, c FRALHGFEERALE  FIABRMNER R B KZLT
1173/97 B T 424/03 & v 18 e € 5 fe ik 4 LAG LA P 32 7

7 G 3/08 % 10.1 ¥y : " On the face of it all that is asked is whether one has to use the actual words
"computer program". If the question is interpreted in this fashion it is easily answered; a claim utilising
a synonym for "computer program", such as "a sequence of computer-executable instructions" or "an
executable software module" perhaps, would clearly not avoid exclusion from patentability if the
equivalent claim to a computer program did not. |
7t G 3/08 % 10.1 # ¢y : " Thus it would seem that the first reference to a "computer program"” in the question
is in fact intended to encompass claims to various matters which involve a computer program without
necessarily literally being one,** ; °
72 Referral % 4 B 11l The divergence.
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"R EFEETKRIRMNENE B ROHRER > BAALTRMARE
B SNTR SRR EE R AN W 0 MR A BAESNAGHE —EEEE
AT R —1RAE ™ -

BEOBRREFLEECREERMEMRMER LA ayigs ™ FHU EHEK
MEMRBEE A RABEREONGE B ERRIRIFREALNIREG - 2% £ B 95
T 1173/97 $1 T 424/03 » ttmtmE RAHEG AR GREZBFHERE RN AL
TA TR T1173/97 2k "HH > RERBERERANF S2/4F 278
BHIANMIERE  EMEXAASABFARR LN EREAL > —FEET
Fl-oo) 5 T424/03 Rl : T A FH KBS RO PHFEANZAZ > BASRE
6 TSR B RY - Bp 0 —{EE A A e s A e o MR, T W S
TaE o R R & " A EE kA | (any hardware approach) KA FEE R (any

technical means approach ) 77

BhR/RREFEETLEEDEMMA—  E—FRA T 1173/97 PR SRy
"R ST R FIETAREE - AR R AT TR X AT LR AR E
IR AT B AT AR gk hy 0 BRI @A & SR AT BT T B A B LT Ak o
ﬁﬂ’ﬁﬂ%&%*ﬂﬁﬁzaﬁﬁk KB E Plde BB TR MEN T

RAMRKE & A AT R AR R B R AT AT AR e 0 T BB LR
LRFEMmET A T RE—FRTHR, SEIERELTELTAREHNNNE

7 G3/08 % 7 B -
7 G 3/08 % 7.3.7 #2532 w7 : " Legal rulings are characterised not by their verdicts, but by their grounds.
That is the only way of assessing the courts' opinion, and the ability to assess that is in turn the key to

legal certainty. | °

7 G3/08 % 10.7 iy °

76 G3/08 % 10.7.2 ¥ i : " Thus finally the Board had arrived at a conclusion which clearly contradicted
the position ( or rather one of the positions ) taken in T 1173/97. T 1173/97 declared, "Furthermore, the
Board is of the opinion that with regard to the exclusions under Article 52 (2) and ( 3 ) EPC, it does
not make any difference whether a computer program is claimed by itself or as a record on a carrier

.," (Reasons, point 13 ) , whereas T 424/03 stated, "The subject-matter of claim 5 has technical

character since it relates to a computer readable medium, i.e. a technical product involving a carrier ( see
decision T 258/03 — Auction method/Hitachi ...) ", (Reasons, point 5.3 ) | °

77 .G 3/08 % 10.6 ¥ wy : " This approach, at least as formulated in e.g. T 258/03, Hitachi (OJ EPO 2004,
575 ) and T 424/03, has been characterised in some of the amicus curiae briefs as the "any hardware"
or "any technical means" approach ; °

7 G 3/08 % 10.8.4 ¥ oy : " ---It further states that this "further technical effect" need not be new and
there should be no comparison with the prior art when making the judgement whether there is such a
"further technical effect". It cannot have been intended that there be no comparison with the prior art
for computer programs, but that there should be for other claimed subject-matters--- | °
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kel
dI
Jin
i

BRI RR SRR RE BN E R RIRE
2465 2ARHE IAPMFIERAKXARLAY - Kd BT 68 5 B 3 R 4 P
&% 2T PTABN T A B E Rl S T RE— P harsh ) SERE

AAH THiFHK, B TREAEMEE T Al A EFEBERAT
1173/97 $2 T 424/03 iz w18 ) Br 42 42 7 F) BT NG 7T R I B 2 5 B3t - &%
ERAERE Y -

e R E3FE B €304 T 1173/97 81 T 424/03 W % 44 % £ e A B AE AR #E 0F
HHBEEeg " AT4R , (premises)  BP T 1173/97 32% | A 8¥ 3t 1R B 705 90 0y
—HHEE 0 A2 T 424/03 Frakey T ARREEA] | o RIS L ALY B AN PR 6l — 3T
o B MIFAFIETERA LS A AR BB R EFEETELRREAT
1173/97 4 RLAg = -

itk R L ZRB QR BAER > G T 21 ) ZEEHHMAXHE 112
HHEIAZDbARN T HE 2 XBEERAEHERCAHEETFZIA® AT
424/03 3t K PA XA HeEN AT @ T 1173/97 69 LR = » A 4N Z A Ltk 4 e ik
T HHF T 1173/97 SRty AR = » M3 TS thonl £ BB 7N B A SR 69 45 &
(legitimate develop ) #9842 » fyJEk & (difference) * ARUAAEF ER T B Y -
BRI EC F AR R R ag B — o

7 G 3/08 % 10.8.5 2  : " since there is no entry in the list of Article 52 (2 ) EPC relating to computer-
readable media as such there is no requirement for a "further" effect going beyond the basic properties
of such a computer readable storage medium. In short, according to the logic of T 1173/97 the
following claim is not excluded from patentability by Articles 52 (2) and ( 3 ) EPC: "A computer-
readable storage medium." ; °

8 T 1173/97 % 9.3 ¥y : " ---It is also clear that, in such a case, the hardware on which the program is
intended to run is outside the invention, iethe hardware is not part of the invention. 1t is the material

object on which the physical changes carried out by running the program take place. Furthermore, it
is clear that if, for instance, the computer program product comprises a computer-readable medium on
which the program is stored, this medium only constitutes the physical support on which the program
is saved, and thus constitutes hardware. | °

8 G 3/08 % 10.8.8 #2 g : " ---But as explained above there is no support for such an approach in the
general case law of the Boards of Appeal. ; °

8 G 3/08 % 10.9 3y : " ---there was a period of approximately seven years between the issuance of the
two decisions, a period which, although not very long in legal terms,-* | °

8 G 3/08 % 10.10 ¥ dy : "It is perhaps regrettable that the Board in T 424/03 did not mention the fact
that it was deviating from an earlier decision, as foreseen in the Rules of Procedure of the Boards of
Appeal, Article 20 (1) (previously Article 15 (1) ) ---.

8 G 3/08 % 10.12 #d : ' ---although T 424/03 does deviate from a view expressed in T 1173/97 this is
a legitimate development of the case law and since T 1173/97 has not been followed by any Board on
this particular point there is no divergence:** | °
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RFHFACHE : "o RFKA T 424/03 #8485 B B SLAG - AR5 52 14
FL2EARFEIA RAGLEWNLREBH? ) HFREFRERATHLEBHFR > RA—
B4 PR 3t 7 2 SR AF AR 28 L AT e | ARIE T 154/04 69 AR » 12 I BT 5 M0
REX B AL MM EARANYE 2GS 2ARE 3 AN AL
MM JE R AT AR B R R MAE B FTOA S 2 E 2 AR E 3ARAR
Ay LB ™ o

#FE o BAREFEE@ETIRE > CREFEBN AR B K EE A

B T 154/04 Fidg ey TS 48 0 o AT B R TR T A ) B AME TR E
AR - R EFEECHRETHRIRMNEIAN AT RLAELS —BMAL &
M EFEBOHAAFERLB LR R - EEEZH5MBIFE > £ 15EAKRE
TR ey LR B PR ey R EF - FLL 70 @518 T 641/00 (R T 154/04
WL 0 BN 8MBM R B R R T ER R B @ik TP AR
40 1851 A T 258/03 (R T 424/03 A% ) -+ #HIE R EFZE G R T A TELRA
BB AR >

FA B AE A AR LRR TR - 2 E A REKNE
5 BB A6 U A AR e B R R B B BRI A

Z 4

~

o

s

AR RTE  ZXRLMALFEECLEMA—F » T T 154/04 5 F
Fetdheg Ty 0 B R TR ERGIRRE A A AR TR A B
@aﬁ&%%ﬂ%%%%ﬁmiﬁéﬁ@%%%ﬁ&%iﬁﬁ’%%é&%é%

B G kg A5 P R ey BT R A — AR T AR AE -

8 G 3/08 % 10.13.1 #2 g : T ---However, this does not mean that the list of subject-matters in Article
52 (2) EPC (including in particular "programs for computers" ) has no effect on such claims. An
elaborate system for taking that effect into account in the assessment of whether there is an inventive
step has been developed, as laid out in T 154/04,-

8 G 3/08 % 10.13.2 ¥ d7 : " We note, in passing, that it is somewhat surprising that the referral does not
address any of its questions to the validity of this way of judging an inventive step, an issue which is
surely of general interest (and one which Lord Justice Jacob proposed should be put to the Enlarged
Board - "How should those elements of a claim that relate to excluded subject matter be treated when
assessing whether an invention is novel and inventive under Articles 54 and 56?..... |
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BRM A B H B RN EE > e TREBN L H ALK E 52 MR A B ¥
HRARGZ AN > R AL F 52 1 TR RN FTH AT R
T AR & P S R A AR AL HAMT IR AT A B B R TRHA B
A AR A RFE IR - Bk MR T R NIE > st M LHEE
ok E RILE -

4o B 1 AT R Boi & A B 4 VICOM % (T 208/84) — #% %| Microsoft %
(T 424/03) -+ A 3A8 7 3F AR 69 @AM L2 B3 5L+ A& Microsoft £ (T
424/03) % EAFRAR LR BT Flde @ LR - BEXERE A4
HTARE G IR " EMAEXA Y | BT ROESE o # KA 2008 F » BLM
S A B Ry kA% IBM % (T 1173/97) # Microsoft & (T 424/03) # i # L L#
R MRBREETHRREFERECEFNE  2IF K IR B ¢ 6 d B EECN
TGRS R @A R B MRLEE AR R T EENEGER @™
JEE o

B A B HA O R AR RS THEREE L & 0 HA TR
BB R 0 T FA M PTIR GG BUR R G K PTEAS R  EAS BAG A 0 AR
MELMEME  BHEHAMRESHZM4 L EYRFERBTKRE  BX
THREEEHEF G308 kT E > MR LA % Fehiia o Wardl T M
HRAESF o

B skRg Sh 2 F A

1B
{T1173/97,

mzame | 22RO

S35 TRETR
L Wit
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B R E TR AR R ETR S 0 FTARBE BRI M F EER0R

i A E TR B AMTBOR B 0 BRAE PO Bk L SN BRI 09 S o AT & BN B
SRARAE O R A BB T S IR RO BAR Y o B0 T R L ) B

REF—TRENEY FIAESENBERENF  RELLR—RSFEFrE -
b AT ZEH 53K 2 & A ES MW HE GG RN RE SIS %KL 2 A
By o

—~ BRAZTATY
—FB

fERE 92 FRAFEFERAN > RAFETHRBWEALHNZEFEENAL
& —HARMAIAN - P RBE R RAEAE o Blde kB — A AITAAMER
%%ﬁ%i%%%&%#&mﬂwﬁ“”ow%umwﬁ#%&&i H37 iy
RE THEEIREREGREERREPE SR EFEMERE  AEZIR
ERZRENEAFRSIBREIRELGRERE > T RESEAMEMR ) | &IFR
B FH 09406123040 SRFMARTE » M R4es : " RREARME TR
shis s HIEBMBAZ G EAME - LR BT A R/ B L
REBS M XEFIMLHFFH 0910610297 FeFrmkc T ¥ - hed : "k
AEVFHFRARBEENARAEZF R F— B> LA TPARFEZEE » &HE
AEZFEHAM A THREZARMZIABEAT S BB EBIEZAE | -
AERAKRBEETEREEANELS > SN EFEERAMELRRL Z 40 2 H A
Fobk o HIABRRAEAMENELS HE2 B3 T A—HBHE " REER
TR E B R LARAABIEHEBRERN  LEEVHFIMNER @
FARRBFHRANEAEY  REELEHGEALE - Al FEFTHRAIA
MBS RADE R ER TRA KR FE  BOW IBM £ (T 65/86) ¥ o
H BN T o

8 Supra note9.
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A

KREEAEF 20BN EMNZ L B FXF ERBRMNRSMT - A
EPC % 5246 % 2 AMHER A T 240788 - £ R AARE LA ZGECF 2%
P EERERGE 2000 RBEY » THARINE R FEATRRIEBERAR -
AR EET KB A S =B (2004 S5 AT 28 4580 & 2008 F iR E M
ARSI ) FERBGEIEF » SFHT AV - AR5 AT BN R A5
B3 s b R B o

WRER R 20 FBEAITRK > PHAIANIERALETHAAARRFIEAZ
AP AEAZ M BAGAIE - HHZEAZIEY AR ENLALAH
bk o Bp P SRR B A B AT IRBP AR AR R P AR e TR LA R W
B AT AR IR T F & o A% % # Hitachi £ (T 258/03) ®> " Fix#LARS
AESHNBHFE PHEAHENHE1AFRATL ) > vl A TG
THATE o B REF AT 0 2 de R 3 R A B R AR T AR B R
Bz M8 BB AR ik - BRY FEEESFFREE M RA

EIGR I oh Bl F 5 0 BPTARE A B el @ @A MR R o flde o R 4

(2 A )

—AE B EREBAT T R HT G Tk 2T 758

R EAFHT RO TE S
BT AT R T BREE 0 N TR RS BN — AR T

ARIETH B AR 00 AR R AR P R 2 AL SEAF BRGNS AR

1% TR AR 3 % o A AR A

AR EREPATRITRBER B I ER B A AH  EASTZETRE

HZETERB P AN E WEZ R A

BEHREESEZER -

8 Supra note 50.
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F] B AR A NE 5% R

A RBEZRE BT FEAMz|%# EPO » 4 Hitachi
Z AR F AT o ZAEABPTIRE | £ (T258/03)
1% A H At FHaF &

Foai bk IF H g | 3 %ﬂz%%ér%ﬁﬁ RERLA R | 5 H A AE BLE
%ﬁ%/ﬁ%%ﬂﬁ%u ,%EﬂJZ?W’ﬁﬁ
# A EREEATR |0 L1F %‘Eﬂz&é}ﬁ AR L AFE AR E
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Bl T B abey b A BN EATIRIE | AR - /£ 1998 ey F B R LA
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FGEATRIE | A BIRFANT " BRI AARBEAHAETEE LM E LG
BEEOR | 0 ARIEAT 1998 FR AR - EHATRA LA THEZ B -

M2 o RAGZHA T EISAEXAERFRLTE DRI EHLERE
’%W&<%WE§%ﬁ B 5% EPO ZAZH » MK AL 2% 8
PR AR B EATRIE ) — LA - B E et 0 BHRE LT B H K

By T T I L O ERREN A= F 727 HREACTEABYIIERI R TS L)
V7P Z TR aVE2—FIHAEREINDLILL) TP TEN—F O THR
EVRBL A FELL > T ERABIIREAFROELAIEI M ITEERT L LI
Eh MBS A OERRIZEE (KR LI ZoHEFTEPHEINDL L4
W ) e http://www.jpo.go.jp/shiryow/kijun/kijun2/pdf/tikijun_vii-1.pdf (£ % % B :2015/1/15)
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& — fx e Microsoft Excel Z 3k8¥ » HE TR EX S 4 H R L Excel TR B
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