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L
=

H
E
BB

FEBZ R=BIFRART LR RERELR S

WEL A R £ Bl FHIRFF R E AT
Z RAatRE mit o

E Uk
&
G % AR SRR L a0 B R ARG IREBAR A A TS AN E&
M T e Ak ey B o B R R T ARAE AR E R SRS AE AR SR R PR M DU LR
ﬁoiiw%#&ﬁ&%ﬁzﬁ%%w’%ﬁﬁ%ﬁﬁﬁﬁﬁzﬁéﬁ%oﬁ%’
ARG R 2k Rt A MMt 2 B2 R B ARt
r%%&#%%ﬁjﬁﬁiﬁﬁw’ —F R A AR A R A R
BEA Rk FHERE FEA T ABETEHREICGTENR - §RARG R
AP T ARGREE | 0988 PRI HARE TR AL EREM,  AF
T AR L A TSR E AR IRE RN B A KRR F TN
FAMLAROY TR LT » RIS THZ A M MR Em -

MeET © AR RG> AR BREHAR  BRERGH s 2R ERM S ZBRG

A HEA

A5 A 20158 A 10 A

T MEGABBRNEEMAERSMNELSET  XENEEREBARLE  FARERHZ Y -
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AR KRBl RO R LA R RERELRE

-.E 2

AT

ﬂu\

MG Z AR RS HRFE R L R ARG RERN AL THENER
Mo Pl AR RE RIEIF L A SR B S LR MAX LR KRHE 1T
& (logos) 1% (emblems) 4% 3F B IR 7T &3kt X ARFHAR MY - HAFARI R
MR EAZ Y Z EF RN BTV FAT R ORI Z T REN R REITY AR

HAT R FAZHRER AR o RHHERAMA A > AR L E AR
BT AARABIMEAN — AL oy 3 dis KA1 B AHEA] - Wb T @2 — &I
Rl IRE IR A2 AR R RARFTHOEE » REXH S RRFG LT E LD
H R o RIRA AR A LGB AE » AR ASEAT AR M 0 4R S A P PR A -
F gk » & 8 AR RIE R R SHHE A TR ORI R F DU LR & -

SR o AR AR L R SRR A RO PRE IR G L H T LR
7 ¥ K 8 AR AE K RIF 0 BT AA LTS 2 HSHOARE
Bop S EOIRA - AT — B R o RS  SLE SR B A AR
S R XA R RPN B3 o R — e AR S e B i R AR
SR T4 -

A\ > Br Akt
s ER B SE

RO AR ML £ BT H A T R R RE - a3

J

« B K& (National Route) : ®m & B =% £ & & (National IP Offices) % H
¥3E e

- B #i£1% (International Route) : & WIPO 4%k F = %1% 242 (Madrid) ¥
W MEAAE (ATH TBEEMEE ) ) RIKRET W (Hague) ¥ #HEMHR
(AT TEBREMRRE ) o WARBAR IR E  HURRE R
B BT ARGE M BB PRS0 IR T IRAF B N S e ) ARG AR -
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FH B R S KBl ROVRTR AT IR RIERER RS

« BR¥:i£48 (Community Route) : wjEX A P9 3R 773553845 (Office for Harmonization
in the Internal Market * 4% " OHIM | ') W 35 ER 9 P AZ 22 M S BR B 3% 322 -

W AR WA 25 R R A0 A 1B 18 OHIM BT BR B A AR S BR B 3t ik &

Fofeh Btk R A CARBE G ERIERRARIFARERFIREN LR

(=) BREEE (CTM) HIE @5

EX 23 7 4% ( Community Trademark, CTM ) 14 4R EX 2 5 4247 A1 ( Community
Trade marks Regulation, CTMR?) P & » HARIKEMHI L KRB € &
ZAET®) OHIM A B — ¥ 542 B35 M ER Wi AT -

RAARZGHREAEEREBHFEEERE > BPitd ¥35% > OHIM
r’lfrikﬁ%‘?sﬁ%é’]‘? H XA A AR e R K B AT 3&%‘?’5”3 o if
BUBITRHERES  FEXAHEL ﬂﬁ@%%&aﬁ

e
H
Bt
2
|zt

EHAOBRBARENERT T AMEMERAMARZ AR RREIE
WHEALFE  BEVHFAATEATEGHMNEME A% BEE A LR
#ﬁk‘%’iﬁ’fﬁﬁﬁé 2 o

BX P TAAZ AR BA T I AZAE GG BAIR c A A P AR TR BT P
J o BORGEJEEAR L+ 0 Bt ROR B RA] -

(=) Ex#%3t (CD) #AMA

Bk M 2% 3t (Community Design, CD) 1ZAREL 8 2% 31 # A ( Community
Design Regulation, CDR*) Ff 3% & ° 4 #3223 3t (Unregistered

1OBREAAA 2015 12 A 23 A 24 BAESIE TER M AEAEMA] (EU Trade Mark Regulation 2015/2424) | »
dt e 4 (105) 43 A 23 A 4%k > OHIM (Office for Harmonization in the Internal Market) ¥ %
2 EUIPO (European Union Intellectual Property Office) * Ff A &1 H 2 £ A W 35 P e L R 84
# (CTM) # B 8% £ A B HAR (EUTM) © d7A KR #2045 B 0 Zoa B A7 dh 5 5 774 2015
F12 A 23 B > SR HIFE EATZ LA RAE o

> Council Regulation (EC), No 207/2009 of 26 February 2009 on the Community Trademark (codified
version).

> CTMR Art. 6.

4 Council Regulation of 12 December 2001 on Community Designs (6/2002/EC).
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ﬂ

Al 32
B R EE REIRRR SRR RRREEES

Community Design, UCD) % 3% i % 3t (registered Community Design,
RCD) —#E A % -

BIEMET R R HF R BARBEE N AL BASE
FTHFXRER  FPTASEAR A AR AALL = FRTHERERR -
W A AR S AT AT M R F BAL 0 A — A o R ey £
# DL mEMRHEAAAREREGAREY AR R

ZFHRE o M EZEMFGHEFBER A B (copy) ZEF 0 BHadEx
2 A ARSI L T e R R MSGHEA (A 233t i
EUL L A F TR RAIE - Bl AR R R EEMEGT &
HIBRH AR AR A o 5 R3S A ML 12 18
W SE LMt -

EMFFHE o PHALES OHIM 8 V3 L& FZAHHRZA T HF
FiEATH X B4 ° (formal requirements ) ZF & > &4 | JBIE 76T
B, o~ TRAERARZFA ) FAR HAARTREATHRES
AR B MBI FPER A TR EMRGT A EA BRAAE X
MR TR ) BT e HEA  FEGHEG A VHEARAES  ETHK
HFHPAFZER RERTHRE-THLF -

= > BR A AR sty
(—) TR

RECHAAZRRNE 4 A M AARZ R ERAE S — D ER A
¥ H S (goods) HIRFEIAERR » LHLZXF (words) » G AAL
4 (personal names ) 33t (designs) ~ F# (letters) > ¥ F (numerals)
Ao R 84 7 2 Wk (the shape of goods or of the packaging of goods )

£ F (sounds) # @ BT HE W AR ARFEATG » w1 PTTdr KA
B 2 pr Atk &2 S IR AR

> CDR Art. 19-2.
® CDR Art. 45, Art. 36.
7 CTMR Att. 4.
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IR R AIR RERE

1 CTM No.137117 for lighters 2 CTM No. 428342 for cosmetics

MARER LSRR B 3t R & HARE AR (product)
B R 32 4 (appearance) © A& 7 & s 4% (lines)
Bk (contours) ~ &% (colours)  F ik (shape) & ¥ (texture) A
FHME (materials ) PTrt&rby45 8L (features) ° ATk " & % | £IGAEAT
ITERFIHh® OrmfBernZNATES - &% (packaging)
#4f (get-up) ~ B 798 (graphic symbols) A& Ef R F A (typographic) °
B R eiE B2 4B 3 2B 5 24234 (logos) T 1F & ER a3t -

® CDRArt. 3.
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FH BR 28 & R Bl =PRI R T B PR 2 RIGRAES

/

POWER JUICER
NATIONALE

3 CDR 2195685-0007 SPORT EN
OUTDOOR
PAS

Terca Cumulus

4 CDR 2259093-0001 5 CDR 2180000-0004

Wb —F R AT AR HAT AR AR HK, T
kK, o RETEBAR,  TFE FFaRERFAREIEN K
T ¥ R AR L33 09 IREAR G A R TR - Rd 0 EFRAE
AR L3R R R 0 AT AT KX AR & ] o T ARAHE PT 1R 3 0
PR e AN B AR B T S SRR B IRE  GRID o ek AR 0 ¥R
BB R AR IO S R S = BIE -

(=) FE 24 HE

OHIM #} % 35 A2 & sb sk " 330  (distinctiveness) | B ETE L -
B W AHAAR R AL AL TAAR 2 T o SLARFS ARR E R R R Bp B3Rk 5 A Xk
AR (B HIBK) TREFLEB—EFMEA (use) A& AR
B uBP TR % — & & & (secondary meaning) .4 R #5114 (acquired
distinctiveness) © boh > FER B IE A A48 B SRR E A RF - RIBZE
B RTAAR O T ZB B E M AR &2 R ATRsad Fdy o

* CTMRArt.7(3).
1 CTMR Art. 8.
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FH R 23 K S Bl i RBUIRFY R AT AR iR RIE R

VA Frosted 2 3] Z B R * 3 o 3% & & Frosted 2 &) BT W 35 Z
BB AR AL M E (Jo 8 6 2 C-344/10P & B 7 % C-345/10P) - #4%3
SRBALL T -G EWBRER  FABHRCENF > TER -
EMEE R ) R T E e ER RSN, o OHIM AR E-id ik
AR S B RAE & BRI R R B AEATAR R AR BN TH
TR o AKRdn 0 REL EF 0 BBk (Court of Justice of the European
Union) %% 7 JE A% B 3% B ARAE B 78 o 00K do K 6L 8 5 B 38 2 3% B HiR

BRI BORKHRUSE T L@ AR R A OHIM L3R &£ B o -

6 C-344/10P 7 C-345/10P

Bx Moy 248 T #AM (novelty) ; & T 4 M (individual
character) ; -+ #AAMEIRFHA (ZRMAMEF HEAHER) AT AR
#% 3t (identical design) B &2 F PT4e & 25 JH4F M B 2 35 ¥ B A 403k y
1A #% (informed user) & * ZAREA N R do R F A0 E A T Bl g%
82 ep % (overall impression) # > BIZZ Xt A A B4FM = o 3t 2400 )

1 Case C-344/10P; Case C-345/10P.
2 CDR Art. 5.
3 CDR Art. 6.
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S pud
B2 R ROIRRR SRR RMREIS

b

Brfg 3k T @EBTAM ) ORA 0 PP R A A BB N RIS 04T 2 B 2K
Bt o BT AR & FI B T A H AN R AR AR ey R AT R Ak

BRI Rk 0 B MR M AR M R AT B PRA B BN R -
(=) HBr E52ayrbdx

BRMGEMARZ B AR HE 2885 " L@ &4 (average
consumer) | X ' ABBH &, HAR45 LA 62 %3 (reasonably well-
informed ) ¥ & #27E & (circumspect) Z %A (observant) X4 &% 5 &
FREERT ek EEMRXBRRSGIER % TAHEE ) FHEK

—#% 4 &% (ordinary consumer) 7T L& xS EZA o

B B E MR X R AR P 205 5 T A feikee A
At rwEamBitd  FTRAHLOBRAT ML Mo LT

éénwé’]/#]%’%‘kﬁ% %A ‘kiﬁll/ﬂ;.]——ﬁﬁ%ﬁ/rim ak”’i(\‘/\.vyé‘%z
At o

HeRER Moy B R L AR A T A R Gt T
Al AL | X BRI ERAAEATRA - R AR B R 55 2007
S Z_ Procter & Gamble Company v Reckitt Benckiser- & F#| & % 2 3% 3112
MR bk w ey R TR A e T R AR G AT e TR
MegE e B ARG RBEE  AARBRERGATIREEZ T @Y
B,  THHAESTHEESAFNR GBI AAMETIME -

() BT A ®XEROGIR

W R M R P AR AR AL T JA A T W e fe IRAF 0 — ELIRAF 2 A AT
TR AR AR E AR RE B E - RIRBR B M=%t BRI %
R D %%ﬁéﬁé%»%ﬁﬁﬁi@%za%%%?w
ZH AR RN 0 BRI A XA LA S R FE

YRR EAABMIEE S O BAH T -

* Procter & Gamble Company v Reckitt Benckiser (UK) Ltd [2007] EWCA Civ 936 (Royal Courts of
Justice, Strand, London, WC2A 2LL, 10/10/2007).

* FATIE ©
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H
&
B
XA
M
H

Z EZBIRA AT EER s RIERERERS

LR BRI S E ZARYE Y o MR R S B R 2 PRAN A dh R S
By PR M 1F BOA L2 AR SN L2 B e 0 U EE Sh bR HE AR G E R i
MR RIFEE °

(&) #AHEARRGBE

PARE M 0 A AR A AR EFIRRA X K FRITRE
B kA A 3 e R MR 2 N 4 A ST Y Ak R AN o AR St
£ TR ) BT BIBRAFEME YR T A48 2 M AR 4

= BRERREZE G FRAREREREE
(—) Hissten RARE

FHE S TAYFARR —E S LB ARE P F B M3t
IR AR E o — AL AR ASR AN B

AFMEF MR A 0 A BAR LR AT R0 b o IR R B A 6 R AL

#%3# (cumulative protection ) A& R °

VAR IR &AB RAT P K )

7 CDR Art. 36(6).
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« AT AR ) RATAF R EHATE R ARE)

8 Indication of products: Bottles 9 Indication of products: Containers
(&%)

(HF)
RCD application No 5221536:granted RCD application No 000531793 : granted
CTM application No 000607114 :granted CTM application No 5194741 : granted

AT ERBK ) REBRGHAARFF  2HBTRE THAME ) HRK

EE

11 Indication of products: Bottles

10 Indication of products: Automatic .

gambling machines ( B4 154 ) (#F)

RCD Application No 000291067: eranted RCD Application No 000181466: granted
pp -8 & CTM Application No 4174074 :

CTM Application No 4273439: rejected rejected
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Rt
FH B R S KBl ROVRTR AT IR RIERER RS

* A TEMER ) R TEPRIF R R E AR R AR

UA

collabaration

12 Indication of products: Graphic symbols ( & # 55§ )
RCD application No 000022371-0001:granted
CTM application No 003126265 :granted

WA RGP RE AT KRB RA L BRIk A B4 0 ¥
AR R R R IFR L E St TOARE AT w #5123
8] S A5 9% B BF ¥ 35 RCD #2 CTM

=) HAREBINER

s BRI ARIZRA LA REAIRRRL T B AEZIR
oo ARBR TR R R F 5346 5% (2) AT @ IR A PTIAFZ
H i FHE A T AF Bk A% SR B B AR BY  SAER AR G F By e R Rk
RAZHERFPAF T & 820 MBI RTREAORE B ek, T3
ANEGAE ~ T 24EHE ) & T %8t & H# (industrial property right) | %
MR MR B L2 TEMAEMZ - i EX 0 FREMER
T A6 B A2 F AR f A b A RE M A AR S ek o

FOBLER B8 23 MR IR A Fa A2 HLE 0 ARER B3R5 25465 (1)
A (e) & & AFHA M2 A%3E (distinctive sign) #& Ak F74M% 8 2 3%+t >
VAR A B AGBR B RT BB EAEF R LRGN
EM R G T E R MR TR EZMEXEITREA BT
PR AN RBIF R B LR AR I TR FRERERZIAZ
FRABRZ IR BIRHE - AR MR e Ak o
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\E’JT\ n

FH R 23 K S Bl B IRFY R TR IR RIE R

VATF 2 S 448 48 B £ 4] -
- AR FCHREE

AFECHAGEMBRLE 14T OEKEH  RARRFVHTT
B 13 2 AR B IAF M 0 A FE SR R AR B
ZREGRAT AR g g (1) RERBIRBE 2545 (1)
B (e) RIMAE  ZEMB AR FIHABALESSGZ M WAL
A RV (2) REREEGTRAIE 254% (1) A (b) ML
MBI HEE AR AR & 0 R A

TRADYCYJNE
michatki

michatki=

D,

' : TRADYCYJNE

B 13 EEAHME; BHes (BRF e
AN . B 14 4 &> BB XA
AMZEAE e LRI AAREY

7]:1‘ el ﬁ L 7F'r (é?‘a ‘Hﬂ‘;’%; 2)

AT BB EAE)

¥ BOA decision 7 November 2011 Case R 1148/2010-3.

9 3% B 4% No R-138955, filing date: 16 February 1999, registration date: 28 May 2002.
20 3k B 4% No R-138954, filing date: 16 February 1999, registration date: 28 May 2002.
1 RCD No 001019764-0001.
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- T Motk @ Ah2 3Rt AR

AFELUEMEIFAE 16 T T MY R@EHZ % > OHIM 5
2008 SFREX R A 25465 (1) 78 (e) RIME » A%ETLA
AR (B 15) AARAZR » WA HEMZT - ZHHEAT IR
A2 E3F 0 4738 OHIM L3 & B @ & ik 0 A2 H0F & 3008 g BORBR 3 3%
SHHRANE 25 46% (1) 78 (b) AR A MEALELZHE (B 15)
3R AR 2 o R AL G L kR LOF 0 AR ATE R
PAM R RE R YA R EARCRE T AR B AL
AR B BB % 0 4N OHIM L3 & B Gay e » o SR
AFRA R @B WA RIRA L3F 0 R@R&ERMMRE - Z2 3117
BAE K

15 Az EMEE>s 16 & F2xfsk=t >

BOA decision 14 October 2009 Case R 1323/2008-3.

CJEU Judgment 18 October 2012 C-101/11P and C-102/11P.
General Court EU T-513/09.

CTM No 1312651.

RCD No 000426895-0002.
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AR KRBl RO R LA R RERELRE

AT R T ke ARG FAPT FRYFER AEMA LG AL
R TIFRZ A A 24 (BCARRAH 254% (1) 5 (b)
KA MFAEEBFET B4 REFRZF 22U HTHRAZER
FALMEIRLE Y (BRBRARAFE254% (1) 8 (e) %) £k
AFEMA A - Ko > ZREFMOMMA > 23 2AH R G H A 2A]
T Bttt AR TR EMAZ AL R L ARG =
B GESTRAIE 2548 % (1) A (e) AR M A A AR E ARE - R
WL h P AR RABRBR A L aRRRE
AR B 2 S ARE R R A AT -

W~ ARy HErR

BT i 95,5 B bk S B i 58 TR TR AF R A0 - B AT AR AR A
RA TR | 2 AL - AEA L o BB AL A B T R |
B MR VAL TR SR LA A A 60 36 I AL o UATF O B SR R AR 69 7 RE AL PR 3%
SH S R HE R B T

(—) HARehretEdEr

RER R AAZRANE 7485 (1) 28 (e) R7IMZ - AFIHEHZ —
FRAFBAFEAREM - & () BESALHRmEAZHIE ;s (i)
BIEF| AT R L R RBK s R (i) RTARERBMEGHBIK -
M bt (e) 2k (i) & (iii) BPa@RaE T habiderk | ZHT -

J& 3% % 44 Philips v Remington = 77 38%|%5 77 (VA F4% " Philips #1% 7
Z o wB 17) XEARA R BPHE THE (1) 8 (o) %z (i) A
(iii) ZHRAE B AT AR« HMEME RT Tohab Bk, R TR T
FRBMEMGHBR ) FIRLTHARRE - HAWERLL T #H & LAHEA
PiT A% 25 6 A7 FRAA B 1 8 Hd B & R A PRFE 0 T AR B TR 5 Mo BT A 0 JotedE

7 CTMR Art. 7all (e): MAR@AH FAHEHZ —F (RFRAFEM) i BRAFT ARG WLE ATE
HOTAK il HIED] — AT RITL B E BHIK il SR T H e T RBAO B
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FH B R S KBl ROVRTR AT IR RIERER RS

ilj BP %#El%i{%ﬁq&;&—s’j— 28 o

B 17

ZATH B ERA L T B R AARARGE A £ E R AT R AR
MZAFEE R FE R A R AZT A SR R
ATt "ok ) A TP RS ERBMAOBK, RALT ¢

1. Thae ek

Pi+8 " o #etE k (functional shapes ) | * BPER A A AR AL AN % 745 % (1) 7 (e)
Fz (i) TR " s M RAT L B F ek » AR FRFAIRER -

PR T AT Philips #1%F 7 £ L Fl T ARAMEBK  BHXEEA RS E
4 "LEGO#M A%, - £LEGOM KK (4w 18) * » B ik it (Court of
Justice ) 1& 4% Philips #1577 £ AT 20492 B » 445 OHIM L3/ £ B @ A L@k
¥4 LEGO M REC A M2 e ke « LR BB € Fkm st - HH amiF
FA R WA LA AR L MR R B ROER = 5 BONETT IR A3 3%
AT RAA B R N R TTAE BT ARAFOR B A it o A At

8 Philips v Remington, C-299/99, stated : The immediate purpose in barring registration of merely
functional shapes or shapes which give substantial value to the goods is to prevent the exclusive and
permanent right which a trade mark confers from serving to extend the life of other rights which the
legislature has sought to make subject to limited periods. I refer, specifically, to the legislation on
industrial patents and designs.

2 Boards of Appeal (Grand Board) Decision of 10 July 2006 R 856-2004 ‘Lego’
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AR KRBl RO R LA R RERELRE

BFEAEE & o Ak 0 @ Philips #3577 £ LEGO #AAEHE » ARKERT " &
ST BN R A0 T B o AL SRR AT oh A MR L0 A AR ) e FI TR AL
a7 AR T AR -

[ 18

2R TR B ERBEAEANBIK

BRI AARRBIE T4RS (1) & (e) &k (i) AT KT H»ERMBMA
(substantial value) 89K » FAFIAFHARZEM o ZH L Z B 0 £ 0 B WK
AL TERESZIR S THPDER LB H TR AN EHIFRE  — B
TR BB TIARREE BB GRRENRR Y mIERER SRR it
MEBAARMEGER - Ain > AR LHAAFS F5% BAHMIE T2
B, A H & AATHRELERMHE (o) &k (i) TR THAEMGEE
L FEZAIEs TR XA EEE  RZ 0 B LT URIRFEM R
ST I RETK o B4R MBI R B P H AR -

R BRIBIUTSF 0 ZMARE] > PLFHIAE R FRBME R T ELHRBE

30 ECIJ, 14 September 2010, Case C-48/09P ‘Lego’ (para. 85).
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B A u
- ESE

AFEMEARSE — o g EH K KB 458 2 5% % (Loudspeaker * & 19) X 3%
3t AN 1992 SFA R BATEM LT 0 M\ 4F (2003 F9 A) BES
OHIM ¥ =5 EX B AR > 2 AT R HABRRBEARERANE 74% (1) & (b) &
"R AR, 2R 0 & ESF% OHIM L3 & B @ R Rk & TR
ML B ey se e AR {2 OHIM L3 & B &3 AR LA AZ A 5 745 (1)
A (e) #kx (i) #BAB "HRTEARER/MEAIBK, » B TEM - RE > &
WA R E L B3 RAZRFIMKE S T HEFEROEERRE A&
A aFzktE (specific) | @ ZA MR L/ " Féh v Baw  REMES | (kind
of pure, slender, timeless sculpture ) Z &% * ¥REZH Ak R T e T B1EE
73 BB A AR Z G 2

31 No MR 199200868.
32 Case T-508/08.
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AR KRBl RO R LA R RERELRE

. ML ARE

AELRE (2013 %) 2547 25824 T80, XHKRHESE (B
20) J%&i%m%ﬁmﬂ%%%ﬂ%zﬁ%%ﬁ%$#%%ﬁ%’aﬁiU)
GHME I RIAL TR TH BB EEERE L, 0 B L AENRRS Y
TEREIRML L IFARAFBE ARG FRALrRZER 28 ™
JEE S RIRFF YN AEBAL s (2) ZEMAAEZRT —@ T HERALFHRME | 6933
—AHAH LR AR T TARASRE | X6 (BSE L +2HA 5
EmRTRREFOBA)  (3) Z8 B MK T ZE & ZIRF £ RARERIRA
RKIE e Tatk# Rk 31 715 (4) B MK TRE Bty Ak T Beh o 4w
RIERER | 0y 8 ABHGL T — R FaRI P AR o K4 OHIM £
FEE AR AZRINET4EE (1) 8 (e) 2z (i) REZMARA BT T B
TR ERBEZIHRK | - REZEMAIE R -

(=) #&3teyshretbdEm

BRI RSt O A damn T oA R ) AR IRERIAEST AL 8 K
U)%%m%%ﬁmm B R L MRS R (2) BIERATE SR
JE R 2 & S e Motk £ T AR RE e - RO RS — AR AMEL P —
E S AEBL A Tk ARG X AR AREH  FFRE
HF BT o AR B YR B R RMRART I - MR
BRI B R GHREZ % - B R AL T MM LA e & & P
BLZIREE T RTAPER - KRMARMESE (3) KPR X3Ed : Brfe
ALEF (2) ZEF ERAZGTY  TAS TAERPILEHEHEZ
Boe 0 A RAT R T M e

AT 2 LEGO M A3 & HER A AR MR E 745% (1) 8 (e) 2
Z (i) R L " HREHIK | W ERIF AR 0 2 ARE R GT R
Al 8% (3) XM » A5 7T AR IRAFBR BA 22 M 3 o ey R 3K -

3 Case R1313/2012-1.
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L
=

H
E
BB

FEBZ R=BIFRART LR RERELR S

%~ AR AARE L 4]
-~ AR EAREGT A E RN
(=) £BEHREHA

RBERBARF * IR BHRAEARERR - Bk T FFRE
EMAREARGEM L CEAZIER AP EZMARGRTHRESH &
— > 2B £H]7% 425 (United States Patent and Trademark Office, T
#% TUSPTO, ) MEFRFFE - 48 M XA A4G T o % RAF A
FEEBABHETEREL TUNEFEINETLL T E LA MIBHF
W ABRRERAVHEAIMRARAMAIZTF A EY - BEREELR
AT @RI BARE F & T AR

EBEAAZMEY YIRS AEM B A5 ETHFLER > FRERD
FZ 4 F 0 Ho st BOR B R4 o

(=) ZBEZFHEHHEEHN

% B 2 3% e AR AR 45 9 £ A (utility patent) ~ A5 45 % F] (plant
patent) — [l L & A A ik b B bk A A T % £ A (design
pMM>J° B3 et £AIREREE A B g ¥ 3 A% USPTO 42 & F

AT AHRERFEERMGE A ETEREL -

Bzt AR BB AENEAARLE 155 @@L
BPFABULBFENETRIBIPT EAR 15 FARHEIR - B9 M &8 B %
RAEATHRFFE A -

3 PP A 1946 fSFRTETE Y THEFREARE 0 RIOFA M B ALE (Lanham Act) .
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*/\
)

FH R 3R M = Bl i RPIRETRR TR IR RIE R &

= AR HARER A 0
(=) TR LE

RFEZBAAARZRASHKHBAFEILR” AEFLHFEMT
(word) ~ &#% (name) -~ 438 (symbol) ~ B % (device) A& b-----
AVE & #F3% (identify) #2 %] (distinguish) 27 & (goods) * A RAE L
FTZA S RIRFFZRR - mEE R (trade dress) & HAE RIRFAREF
0y —FEHF IR BB AR 0 A H e R 4 T AR (traditional trademark ) VAT o2 2 (FF
%) SR KK A (packaging or dressing) IAFFRFE - M4 & Bk A A oo
KI5 2 4h i (appearance) * HAF &4 R~F (size) ~ Kk (shape)

78 & (colour) ~ 78 & %L (colour combinations) * #C¥Z (texture )

# (graphics) 4 £ 441E H4lr (sales techniques) 458k > % R8¢
JAIAT 5 = & R AT R MARGE © 3 R B ARG AR A e
ZAMHyERARN THEERM ) MAFHITHRZIRGMARE TN T E
R, -

M 2B AR RANER  BEXRBMIERULHEE KR RS
B ABALAT A &% 2R LR EH % (visual image) Z & & Rk
o o8 210 22 TR RAw B 23 X E AR F AR T KRB
PR

¥ Lanham Act 45 (15 U.S.C. 1127).
% Two Pesos, Inc v Taco Cabana, Inc, 505 US 763,764 n 1 (1992).
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FH B R S KBl ROVRTR AT IR RIERER RS

B 21 #kksR ¥ B2 ABZE>
e T e
| S W o
‘——:>—-. !C D; b —d
ﬂ# ’ — !

B23 FNEst”

mARAEEB EAES 1T EAME IAZ e & RANTELS
(article of manufacture) ZAE4T L#7 4 (new) ~ R A| (original ) &K £
M (ornamental ) Z &3t fFPFHRF A - BP0 2B EHEIEZ R
st R4 K (embodied in) =& 34 (applied to) T %% 5 5 3 3¢
5 (portion) X ARMEAFEL AL 5148 R R K & 5 A% v IR 3 AT JE R 24 o
HFIAEFFEHFZIRE D ERGHi[/I L Tt ARG RE 24 2
AEFAMZTEE R > KRiiF s & B EARE ARG T A4 st

# B 4% Reg. No. 1,057,884 °
kR IR : http://'www.essentialip.com.au/blog-2/ (& E B : 2016/08/04) -
# B 4% Reg. No. 4,277,914 »

# B &4 % & 3K #E MPEP 1502 Definition of a Design °
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Bt
{1 U
R R EEw RFFIRGTHERR RERENL RS

Ppit A ERGFFAAZBG RM@EEE (B 25) » k&£ (H 26
27) HAFE T A REZ AT -

§
FIG. 1 H

‘661 ‘b1 dung

Web Imagos Groups News [ more»

[ ] frverencer

§ H

i , L

% § ' . search T'm Foeling Lucky Lo R
H |
H '

Advertising Solutions - Business Solutions - About

Make Your Homepage!

¥ z.é e i
1%§ -
B 24 1% 4mey T EZI - B 25 4#98aS5d*

s J vl
3

B 26 EEMmIMR B 27 ABZEHWBAE“

B 3%t %4 D154,192 -
B 3% 3t %4 D599,372 -
B 3%t &4 D712,067 -
l KRR : https://www.apple.com/retail/fifthavenue/ (xE %% A : 2016/08/04) °
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B

E
BB

FEBZ R=BIFRART LR RERELR S

(=) ZHatix

N
In

)

2B B ERBLIATANRRME R LB & RIRFIEE - ABRAF L
BTZARZIRR - 5 — B e A BAE M LMK 854 (decorative) &
£ Rk (aesthetic) @ & EH R LT R RRE L EFRFEHAE
Z ARz e Fdg R 2 B E KRB w &% (packaging trade dress) ¥ Ak
# #% & (service mark trade dress) 3 7T & B & & X 3 5] (inherently
distinctive ) o fFHAF £ B 4Rtk o mH & Skt 28 £ A (product
design trade dress) * WIHF A LA H A% RB A HR o fldeit &
ZAE R R SR 0 T RAT R B AR AR o

M & B st oA 0 R R4 £ TR A R A A 0 L AR
AR IR 5 st (non-obvious) ¥ B4 o Lk B E AR
REHIAEZES > T R R A F B F N RIIMERT T AR Z AT
HO W T AR & FIBT T A R AR A © SLR A B B AR B A E IRA L
LEBEAFAETR -

T A6 L2 HE F BT 05 L i

EBEAZNBEHEIE 22 ENMRETHE TR R FIE
Wi REA R XRFAETRAIRE A " MM ZRA (confusing
similarity ) ; * $CAEFIETRFLIAF B R TIHEN - — s @ & TH
Pz ERE R /88N 0 (1) %8 £ RBAE T 7 Lo 78 B3
Mo ABRRZEERMIBARER: (2) T EEAMZI IR ERD
A&t (non-functional) 5 & (3) #4ERHEA M AT L RBAELCH
PRAEAAME G IR 7 o o B 28 L ZABR KA E © 0 BPRAH A B R
FEF R GG EER B RRZRE 0 ARBE X ERRAIEZAZE -

45

46

a7

48

84

Knitwares, Inc v Lollytogs, Ltd , 71 F 3d 996, 1009 (2nd Cir 1995).

Trademark Manual of Examining Procedure § 1212.05(a) and Trademark Manual of Examining
Procedure § 1212.06.

Neil Wilkof & Shamnad Basheer (Eds.), Trademarks and Designs, 2012. Oxford university press.

K &R ¢ http://goldforest.com/Blog/public_html/Blog/wp-content/2010/05/Dr-Publix.jpg ( & 14 #
%8

1 2016/08/04) -
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)

B8R B K SR B i =B R sk et B iR e RIEREE

& 28

W & B 3t A R AN B £ R RA T — AR H A (ordinary
observer test) | A9 FIETF K o P T —RBRFwA, 0 AAHZAER
AR — 2 HEHEE % (purchaser) & FIBT £ 8% > H Bk 242 & S0 &
TR B L H T R ER  ZRABE _F LT HAEAZHF
MR A2 HE - B 2008 ﬁEgyptian Goddess. Inc v Swisa, Inc £ *° ( f§

ORARKAE ) B LRBET T —BERERA, MHAAT RH
SATHHE (prior art) e9EA - TREP FIET & SRR - R — IR H B H
HMHAEREHEAMYRBAE  BRASHREE DRI EA AR

AT R e AR AL 2 B 2 R 0 VA AR 6 F B o

segb 0 A R ARG L H £ R AR A A B X Ak R A A
SRy SN AR MR E  RERIAF EEH L T RA SRR
HA SRR - 4nE 29 Z IR 30 %=t &4 L AT HRER
H AR AR IR H &P 88 Pl G R A BT £k N
B (ERPTGUEIWEIRIR Y T BURIEREDHEI R > A GRS

49 543 F 3d 665, 678 (Fed Cir 2008).
0 Nike v. Wal-Mart (N.D. I1l. 2008) * [ k& % #& : http://www.ipwatchdog.com/2008/10/16/nike-sues-
walmart-on-design-patents/id=217/ (x4 &% B : 2016/08/04 ) °
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| BN ROVRR R R RRRE

- EHAE 2%t AR E 30 XM RMAS AT EANE 29 2 H &
_— ll ﬁ.; JAe

[ 30

ZEREERBMETIT M AR E

e R B 0 ARG A E R MIPIFHE A 0 AR L VAR 2R B

Wik ek o dAARET ARG EAIRIE S 155 SRR R AT ALREEA T

IAFERAIME > $FATHE S FAL R R L ARER - W T 4675

AEAFR| AR B E
7?5’({%3% mEFLT T (B 31) 2 PRESBRFIANREELRBZH
AT BARRE IR o

St E B &4 D105529 & £ B 4% Reg. No. 1,057,884 -
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R 22 K S Bl ROV R R AT L IR 2 RIERELRS

NG o<

Des. 105,529

Aug. 3, 1937,

V9~ hREEeYHER

£ Bl AR L3t AV E A BN AR HE R AR R MOS0 2R B T

(—) FARhaetEPErR
ARFA AT B A AR A E 74 % (1) 8 (e) &k (i) o " sk
MK 0 FBEEAARETA M AT AR ) AT mARHAR
MEARRAIE 7T4% (1) 8 (e) & (i) o9 "R T H e ERIEEGTH
Ko FEEARFRATH PGS T ARSEN LR AR AT
KMok EBEARZ TRt R T AR ARM , R o

1. sbgh AetE4F 8% (essentially functional features )

REBEARZES 248 (e) & (5) A% 144 (3) AT > BIREEFK
R B BRI ot R R AR T AR AR SR N A
BT TT Rk REAZFR OV EINARIRARBET R — R THAEL "4
DREMERE B ) T SR AT AR AR S AR R ATy B T AR IE S

*2 Traffix Devices, Inc , 532 US at 29. 15 USC. 8§ § 1052 (e) (5); 1064 (3).
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FH B R S KBl ROVRTR AT IR RIERER RS

gy % # (significant nonreputation-related disdvantage) = ° 78 BF » % B 4 42 3k

%
Photh o AR AR EZ B Y %éﬁ%Lﬁﬁmiﬂ%f* R B AT LB -

b

2. £ HetE (aesthetic functionality )

AT ARG AL TR AL AR FATHRIERTHR  Am
ERAAEMGELRMARN RN - EF LT FE O LA - £ 1982 5 Inre DC
Comics 4 - W#R EFFiLFEHA4S T USPTO M2 EF K B eeoke - HiERH
MEFZEEGA T ERAMME ) LT THRRANEY - ARAEZR DRI
AT RAAREIMERA > A REBFASFRFERGHEZIRNA -

JoRZmFH 2 T ERAGIE (aesthetic value) | FF & A9 FBA) 5 i% W 1¢ F
RHERE MR E L BRI ARl e @A EARIBEIRALR

A (ultimate test of aesthetic functionality ) P& /& HEf 42 TR AR RER T g
ARG 0 PR BAPRLEE =y o R o A AY R RIS A PR AE M T AR R B 69 R A
LEARRZBRALER -

S 45] 3 > 4 Brunswick Corp v British Seagull Ltd £ ¥ » ke " Asfe
N BHERARLE ) TR EIRRE D22 e HERF S L mie
FTHE AR CREAAEBHERFRREDIER > WREARLEZEA R
Medn S T B AR 0 o R > 7 In re Qualitex Co v Jacobson Products Co, Inc £ ¥ °
RITR LR BME NG 2 ETTHEARKEZIRM » B4 Qualitex 2 8] X 4k &
CLAEEFE RER  HEHTTHEINA% S ER K Qualitex 23] X Lok # 1 ik
felEERb R km e Ag 8 g ARRBEZI A RimZsk s et T B MIEMT)
At MIE B ARSI R BFZA IR FER TR EEM RE R FES
RPFTHACAFLHRZH L LELLT -

% 532 US at 33.

** See In re DC Comics, Inc, 689 F 2d 1042 (CCPA 1982) (the Court of Customs and Patent Appeals
reversed the US Patent and Trademark Office Trademark Trial and Appeal Board s (TTAB) rejection
of a trademark registration for three-dimensional characters of super-heroes; the Court rejected the
TTAB's reasoning that the facial and physical features and costumes of the characters in question were

‘indispensable elements of the commercial appeal of the product’ and, therefore, were ‘commercially
functional' facets of the dolls that could not be used to designate source).

55 Restatement (Third) of Unfair Competition § 17, Comment ¢, pp 175—176 (1993).

** 35F 3d 1527, 1533 (Fed Cir 1994).

> 514 US 159, 170 (1995).
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FH R 23 N e Bl ROV R R T L P IR RIE R E

(=) Z3tegsh etk

Bt 2 AT A Dk kEz S A R-EAZ S A
T & RGP AR AR 0T SN R A R (structural ) =R 3 AR 4F B
(utilitarian features or functional features) * H B &4 95 % & ¥L{% £ B F 3
AT B LA ER - Rd o A BT RA e TR ) BRI
EAF EREARERABR] 0 F R AP S T R T R IE AL AR
et o R AVHE G0 I oL SRR B A PT AR 5E 0 S SN A AR > R ATAT T AR
B AR L SRR - R AT REMMT L ER S H =
st o T R AR KR E s 2 3% 5T (design of the article) W JE#RE &
wmZ X AE M (use of the article) ** ©

YA Richardson v Stanley Works, Inc £ #] * & ] » LI APT#H 0
Rt A LB 2T SR TFIAE (288t MAKR=EG—I
A o EERMIEFEMEE S (B 33) TFELoHh %84 MERI =AY

A A AR AR IS et A S MER BT IR B T R A X AR R A e T
Z AR A A AR E - M AR A B X T8 B X S R AR

WIEE B MERRAA T L N RABERR 0 R R -

\ -
&
8 |
Y
3
L \
B 32 JBEit B 33 AkIEAZHE A S

*% Sekio Epson Corp v Nu-Kote Intern, Inc, 190 F 3d 1360, 1368 (Fed Cir 1999).
% Richardson v. Stanley Works (Fed. Cir 2009).
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=
=

B

H
@
BB

FEBZ R=BIFRART LR RERELR S

B B AR E R A T kiR

G ESES L R T TR YL
Foh REME ) BERR AR SEGHR B2 A o JL R BUA BRI AR st LB B 4]
M2 3t e B BB AARMR A S 745 (1) 7R (o) & (i) ABHARA
A% 8 M6 e £ B AR R A MR mA M T E R AR
HER TR R e A 0 LA A L L AR AR — R - &
Bl AAE e % 30 /6% 188 | AR H22 T ARET RS2
Brae B | o BAAFEM S MERABRIERATRZEERE  HRMIZRTEFE
TER At ) AT E BRI | 240 o KRR BP AR A Atk = B LA B
PVt 2 1 Bt -

il Wiik7h

AMEAREZ TR aE ) PR RS - LB TS T # & 2AEA
B AR 35 69 2 A7 FREA M) 69 34 38 & A A R & 3R R & R AR 0 TAARAE - M
— AR MARBAIREF0MEE 1R | RTAAL  HEHE
W on RIS Z AP L B TAFEM - EEARFEEETH L FTHEZE S TR
FRA TR EE AR EE > LT AARREZES

AHABAREZIRE  ZRZATAH Ty REOBS  ARA L
FUES 124465 1| BREPHT © b ek ER > R FRFEA 0 AR R
A AR o Ry 0 B EHFIRMELE > A48 Y BRI AR Bp
RARZF R TR - RLRE - GAFF RA RGP L TRETER
ML EEREEZM TR & T AR GREWE) | » %1k
W FRAERFEMARGORE T X REREL LR - A LR
HAAERARAGEL PR THRE - Rifn » A— T ¥ E & B BRI 33 &4 82
B RA Lo w RS RE T K -

EHLE  ZHEAEFES PR TS, R ME, o RN
Ht R AL R A0y 3 A PR o e ATk £ B Richardson " S haE F L A | 2%
HEA L] LB A E BT RANE S B 0 0 S AR AR AR rR A AR
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Rt
AR KRBl RO R LA R RERELRE

B e Lok B 102 FERELES 2K E (B34) #TEHEHAFTE (B
35) XKl AL A St SR AR RAE A S iy 0 A T s AT s 80
" AR (BlHEREHBHE) |~ "BTEL, > THAYS, TR, £
HERR L R G L L4 - F BT e E -

34 F F3%xch A —E B Many # 35 kAR HEH—T % % Mony &
& BaiTE

=~ ZRAME

AMATHER B AARRAE TH4F (1) 78 (e) X (i) & "TRyERETR
B HAK ) RER " ZRIMME | 2Mmbd LHIALBABNZ LB LT EIRE
R R R R AR EMERFEZIH T Ra o RydHTARERL
TR TR BARA o R R E RGBT TR
PR T A ARARE -

WELGTOTLREF R AEIGFEBE T GRIBERMALZAL
WA ERRIEEE > M —EEFMER MR S EER M ETAREZ

O BRI EARK - FFR R KR AL b A R AR TR 0 2007 0 189 B -
1 See In re DC Comics, Inc , 689 F 2d 1042 (CCPA 1982) (the Court of Customs and Patent Appeals).
%2 Case T-508/08.
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=
=

H
B
BB

FEBZ R=BIFRART LR RERELR S

WA FHEEERZESRRRAELNEES > BmAEA AT BHRRENLE
M RT 0 BT B E AR TR G AR AR G BRAT G AR R T A ARRE
BB T AR AT R R AR R AR - AT I FF R R O F
WA ETR A RHIKBEL A AE R BT TRIBAFEARRE > ik TR 3 &
FRFMABK ) AR REZI AL LT WIE R RER I FAZH
A% 7465 (1) 78 (e) #%x (iii) XME > REELRETH ST REFAGHK
5L JB A 42 4B I AT A AR - de 2 ARE o

EREFEGGEEZEELEY  THAEZRAREA RN L4352
B ARG m 7 o SRS 09 2 AR RIS R AR (2 R AR AL ey RS 0 |
FHFERRGOREEA ML EH—APTE S - 2R2F EWRT L
SHF B 232 2] — T e Loy B oY AP T &2 AR R B & KR 4
Pros % TAFFAIRER30M4EF 18H 1 RZIHAETAER ; e 2 & 04 R Ik
#HEHZ - ZEsErigmhEeia  RLEes e MmenEaaiinn . [
T e B i A AR A LB 0 A7 B AR o

R

o

/fﬂ N EE=A

o el

WA IR E X G ERE RS AT BN AEMAEL THOMA -
BRI AR RAE THF 178 (o) #x (i) #7 "TRPH e ERJ/MOBK, T
T AR TS TR B AAREZ N HEESHA L Rd o e TR
TR AR ERBM BBEMAIRA LR T FREER B 48 M F ik
Flle THS B TH - RIRAE > "E2RYk ) BAT Y 2% 2d %
Pl R RE > TR TR THERRER G ERRF TR REAMEE | 5

8 o 2011 FERM 4% £ 8751 € (European Trademark Reforms Conference ) °

o FILH O HWlE ITREABEMHEANSHEBEABHBRREET —HF "B AR EA e
(European Trademark Reforms Conference ) | $ ' 7 4% 2 48 B 48 3% BX i #F 33 & (INTA European
Conference on Trademarks and the Internet) | 3% > 2012 °

© JEfhsmEARE EARE T23 Rek 0 BSH -

o JEMRGAAREALAE T23 ekt 0 F6H -

7 4w 2007 ¥ CJEU Case C-371/06-Benetton % * 2011 ¥ CJEU Case T-508/08-Ban & Olufsen % -
2014 % CJEU Case T-205/13-Hauck & Stokke % -
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Al 32
B R EE REIRRR SRR RRREEES

RARHETRB 2 REERGAAIZERLET AR TERDAREZIN > L&
MAERZME  TEAEE TRE LA Lo FEs ) LHERA -

R o IR AL AR o) & PR 0 R B A RE B B0y R &
BWRAL—HZ FRRE > DA AR o 2 AXT R EARIRIE S B 6 RH
Mo BFARARLRRERRINBERL > ARG AR EZ LR HHE
— R ek A AR SRR TR SRR AR
FRALVBEESN  THEHREBHIRRENE R LR > S HREEhsiH
12E AR 100 SH KA AR MG T » TR AF KA R A2 F7 A 0] 1
B SAZ AA T ARG PELK Bk FEEEE > AL SBBIKAT
AL BEHEIF AR A R AR e IR (2 E R0 FIMREH BT AR

LIABFIETHE BRI - Bk HHEIZER DR HE > FER
ﬁmr%ﬁ%*%%%ﬁﬁ%%&»?mﬁ&#?ﬂwx%%ﬁﬁﬁJ%ﬁﬁ’
PPREZHKE TR ERERMEMA, 0 BT HARRE 25 TR A A
FFHEFZ G MR RAR R TFARIERELTCERBEF TR EME
Bt TOAEE o AL BB AT BB RIRRT A RREMAE  FHRLE
FTE e LT R GTL A AR RE R » BA KRG R F T e AR ey
T AW TR A M EAREZ B -

8 See supra note 55.
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