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® The term “product” as used in § 156(a)(5)(A) is defined in § 156(f (1) to mean “drug product,”
which is defined in § 156(f) (2) to mean the “active ingredient of (a) new drug, antibiotic drug, or
human biological product:-* including any salt or ester of the active ingredient, as a single entity or in
combination with another active ingredient.”

7 %% Vusion (US 4, 911, 932), Mach 19, 2009.

8 Hoeschst- Roussel Pharmaceuticals, Inc. v. Lehman. (Fed. Cir. 1997).
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(2) A MM EEBRELE
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14

HRCAQIEABS R ToiE R a0y o By -
Arnold Partnership v. Dudas. (Fed. Cir. 2004).
w3 SR 56 B B R ELAE AR ] 6 AT B 0 A4k T 64 BE R SRR SRR Y B SE R AR ) -
Fisons PLC v. Quigg. (Fed. Cir. 1989).
Glaxo Operations UK Ltd. v. Quigg. (Fed. Cir. 1990).
§ 156 (b) Except as provided in subsection (d)(5)(F), the rights derived from any patent the term
of which is extended under this section shall during the period during which the term of the patent is
extended (1) in the case of a patent which claims a product, be limited to any use approved for the
product.------ (3) in the case of a patent which claims a method of manufacturing a product, be limited
to the method of manufacturing as used to make (A) the approved product, or (B) the product if it has
been subject to a regulatory review period described in paragraph (1), (4), or (5) of subsection (g).
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sodium ¥ A 2 X % cromolyn * = 64 3L 3% o % & cromolyn ; 1990 #F Glaxo Operations UK
Ltd. v. Quigg — F ekdk " A Ak ) FEFE > #1322 cefuroxime axetil 2 cefuroxime 52 7~ Fl A
RS 5 2004 F Pfizer Inc. v. Dr. Reddy’s Laborato ries, Ltd — % X 4% " F 2k 3% | M > Hlik
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=~ £8 & 4] 5 &£ Post-Photocure ZBATEEEH

# CAFC #f Photocure — £4E th #likt% - 2B S A BEE R SIS ERL A F
EEH o HATELRIES VA ARSI R FEERAE > LA F I —
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7 “Patent Term Extension Considerations For Regulated Products”, Law360, New York (March 18,
2016, 2:39 PM ET).
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* (a) The term of a patent which claims a product, a method of using a product, or a method of

manufacturing a product shall be extended in accordance with this section from the original expiration
date of the patent, which shall include any patent term adjustment granted under section 154(b) if — (5)
(A) except as provided in subparagraph (B) or (C), the permission for the commercial marketing or use
of the product after such regulatory review period is the first permitted commercial marketing or use of
the product under the provision of law under which such regulatory review period occurred; (B) in the
case of a patent which claims a method of manufacturing the product which primarily uses recombinant
DNA technology in the manufacture of the product, the permission for the commercial marketing or
use of the product after such regulatory period is the first permitted commercial marketing or use of a
product manufactured under the process claimed in the patent; or (C) for purposes of subparagraph (A),
in the case of a patent which—(i) claims a new animal drug or a veterinary biological product which
(D is not covered by the claims in any other patent which has been extended, and (II) has received
permission for the commercial marketing or use in non-food-producing animals and in food-producing
animals, and (ii) was not extended on the basis of the regulatory review period for use in non-food-
producing animals, the permission for the commercial marketing or use of the drug or product after the
regulatory review period for use in food-producing animals is the first permitted commercial marketing
or use of the drug or product for administration to a food-producing animal. The product referred to in
paragraphs (4) and (5) is hereinafter in this section referred to as the “approved product.”

> 7 Glaxo Operations U.K. Ltd v. Quigg, 894 F. 2d 392, 1990 & Photocure 603 F. 3d 1372, 1375, Fed

Cir. 2010 W £ ¥ CAFC % # A 3 & % & active ingredient * @ JF active moiety °

Yamanaka and kano “Patent term extension systems differentiate Japanese and US drug lifecycle

management” Drug Discovery Today Volume 21, Number 1 January 2016 See The US patent term

extension system.
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#& 4% EC Regulation 469/2009 % #& % 34 d A & K A tRk#E X F
(supplementary protection certificate * SPC) X A% L JBARIZE 5 — 7k L7 B S 3 T
ﬁ’%ﬁﬁﬁEcm@MMﬂwmm9%%%3%a%9mﬁ H b EE S TR
15 &0 ik & HEA (Lot RA) HAHEEZFEES© (product) * XE
Bom A R LA A AT EBR R a9 0 AR — Tk b BE S 3 T B w4 A B
A EHERZESHTERREEEN T EE —TRAERBMHAE T ERMPTAEAE S
g BFME R R AR M 2 & B 0 JK5h EC Regulation 469/2009 7% 14
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A certificate shall be granted if, in the Member State in which the application referred to in Article 7
is submitted and at the date of that application: (d) the authorisation referred to in point (b) is the first
authorisation to place the product on the market as a medicinal product.

A certificate shall be granted if, in the Member State in which the application referred to in Article 7 is
submitted and at the date of that application: (a) the product is protected by a basic patent in force.

For the purposes of this Regulation, the following definitions shall apply: (b) ‘product’ means the

10

active ingredient or combination of active ingredients of a medicinal product.
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™ Subject matter of protection, Within the limits of the protection conferred by the basic patent, the
protection conferred by a certificate shall extend only to the product covered by the authorization to
place the corresponding medicinal product on the market and for any use of the product as a medicinal
product that has been authorized before the expiry of the certificate.

For the purposes of this Regulation, the following definitions shall apply: (c)‘basic patent’ means a
patent which protects a product as such, a process to obtain a product or an application of a product,
and which is designated by its holder for the purpose of the procedure for grant of a certificate.

Effects of the certificate, Subject to the provisions of Article 4, the certificate shall confer the same
rights as conferred by the basic patent and shall be subject to the same limitations and the same
obligations.
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EEIEZER #El{v)('}i ( substantial similarity )
A EER Hyp# =R LiRERHAIRS P

LR S
B RE ERERE F M A T T AR MR TR R TR B o B
% — 38 kK kFR A Arnstein v. Porter £ P A3 T L@l R F oy X, 0 A%
FE— = &b +—RE ESFKTEIGERE LA o 2 B T AE 2 47
THE o AXERAMBBERZ RN EZLRA F ARSI N R - I8 EBRAZL
fROGERTE T S ETAERM s R A RRE ~ £ERE AR TIHA G - &R EFH#
RRERMERE S RELFEFMBFIERTRE - A HHF ERRTHEH
£ B &k FEREGRCER ST 5 E# SRR BRFH T X mAF 51
WFREMEEH >RSI BB L FE AL — R RRE T % A4 £
BT E ARSI AN R KB MR L RMEFH R TR — -

e
Ei

Mets @ BHAAMME - 3L B H R AR LR HARAE - BAE
oL R E s N AR Y R A EAE ~ TR N TR

T OAER B P AE ARk R IR e PRI o
ﬁ%%%ﬁ%@ﬁ&*ﬁ LR R PTE -
R X A8 B ifE s — A RIRF  TRERBZZRL -

106.03 HEFE#AT VoL.219
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ft

EEREZEBMALUE (substantial similarity ) -
Xil%ﬁﬁ”*MLLDE/H;E#J/J%%EP/U

”‘%

‘f

* 2

- O ]

ﬂu\

¥ B Z1EHEi% (Copyright Law ) ¥ 74 % 'H 4840 (substantial similarity ) &)
AR AFEB AHLTFAR AR EEEN LR ANH S TS - B
RAE &

WE B AT &k - R BB E Ik T A B 00 £ B AT A & Wk
— AR E —k@ gkl (A% = L34k ) (United States Court of
Appeals for the Second Circuit, the Second Circuit) & & » 4% i L i@ i % F 4% %
(ordinary observer test) ° ZFT¥EE &4 49 » b AR 4y« R4 R
HEpH kil Qi EMEAEEAARREEZWLE - F—> = 5 &>
@ EIF AR RAZE A — IRAZ AR F AR EFIARR
(United States Court of Appeals for the Ninth Circuit) 2% £ > FRIINER ~ N AR ER
124 (extrinsic/intrinsic ) ° A FE¥E B E4E 27 B 9L4F O3B S RAIFT LR T RS
Fvg o AKE FIFIAFE IR ERIRBAPARAE o

AAEMEIRE  AXBPEALEATHE LRI FYE — FLIHER LR -
FEBEHEL > AU ABEZE R AR R LT R e mE B
S AR AR AR AL RO B ] SUIE R R AR Y - AR S AR RS R A AR

RS A

A\ RBE B EBCRBN

EBEXRS 1MEF 8 AR S RAZ ¢+ T MR F M AL A A 4 2 1 M
WML FEERERTAHE SR - REMSZEA R TRES 2 ZEBEFAL
FHEH T B4 1976 S5 FAEAE % (CopyrightAct of 1976) * Wik % 10216 % a A
AABELE h TATAT I AT 2 R R Eey LR AR | 2 HAEHEH —

t  Katherine Lippman, The Beginning of the End: Prelimilary Results of An Empirical Study of Copyright
Substantial Similarity Opinions in the U.S. Circuit Courts, 2013 Mich. St. L. Rev. 513, 525-26(2013).

2 U.S.Const. art. I, §8, clL.8.

* 17 U.S.C. §102(a).
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it

EZEREZBEALUE (substantial similarity ) :
PASE B2 — HOEl ERRE R F IR R AL

SEARIEIA B AR - Rofy > Rk SR R B B IR ANERF AL LA 5
B F LA E R R A R, T REAHR A A T R BAR

R FEBEG LA EET FIMmAN LR RER L —& 0 Bd k%
HAE 7 X BERALIME L =% » B AT EERABRNE & E
A tbARZE TSSEABEANABB L, > EmAMERE—FZ/FR - BB
3% % 7% 7> Feist Publ’ns, Inc. v. Rural Tel. Serv. Co. & ¥ & # 45 i FAfe oy 7 X 7 ¢
VAR SRR MR BV A LA RAIMEM A RES X EE LB AL
AAZME LB R AL T2 A (idea) EE (fact) F 1A
FUEHEIRESRE N - A A KRES X (the expression of an idea) &7 FVEHE 4%
B &I
R ERAMARKRE -2 FBERRG ETARAPATHILARZIHR =2
RAES X HEHLT] R EHA MFERRTABZFR - HT2» ZRERAL
BANED ZFREER LTSS EfammIE Rz XM 5 468 RiEH X
ML SLF AR G LEAUE R B RFE B AT R R PR — IR R B TR
HARDAME ) ERARRFEFHRET S ERERGAEREK - FRAALL
WO FIEARRE - BUEF R R TR RILTAAMAE S - L LAEK -

>.
fﬁw

2~ BEAMMEAE A EBBRE R\ FHFER
B AR O
AT AXBPHEE — EFHFERARIBBRFTAETE > ARBRAARR D
FEEZ B PR  FEAMBEL NG -
—~ TEHAAMME | RETERAGE

LT ATHAETEAAMME  LELTHERIBMAAEZRGRE —RE KA
BIAZEZHE T NAL - ZER R T EHERRAEAKAE G4

* Jeannette R. Busek, Comment, Copyright Infringement: A Proposal for a New Standard for Substantial
Similarity in Copyright Infringement Cases, 68 U. Cin. L. Rev. 971, 972(2000).
> Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349-50(1991).
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b

<

B
e ERe A BEMLUE (substantial similarity ) -
J/Xi.Eﬁﬁiﬁ%:ﬁLL%ﬁ%ﬁ?ﬁﬂﬁ%%‘:F‘/D\

R Ak - RS AL H A % EEH (ownership of a valid copyright) @

A FHRE R FES PR AIMH R TE (copying of constituent elements of the

work that are original ) ° ¥ % — B B4 T F A FAEHE | 0 BW EEHELE
(copyright registration certificate ) BP 7T £ % & @#54% (prima facie evidence ) °

VASE AR AT A R AR HE 7 o

FAMMEEAS MR ER - ARG TR L OREEE
&R E4Es (copying) 5 @RS Ml AA B H A8 o ¢ BAEF I TE —
Fias eg iR TS e EREES ) B4 T T A | (direct
evidence) X " Ml42254% , (indirect evidence) ® &8l X o A 32384 o A B AL
THEERBHREEREL  RBTH EFATREM T LM MR 2R
RMELEAEREM L EHBEMBRERFERIEFRT  ARRFESHELE
¥ A4 (probative similarity) * AR EHRER TH TR R E/ER

~o

RAAFRMEERREFERE  FRGE—FHABZERTLET LS
F| 1A A (improper appropriation) #2/Z o SbifF > kT4 € ENFH ARS8 F]
Bf o 5w AEE S Bl A R ARAERY » FRIEA IEE R (fair use) FiuftEd -
TRUR A ERp AR FEHEZAR T 1 R AIE -

BT eR B R AR - RIR AR A SR AR T E R, A
HiamAz g eigsd " 7 F42 % | (an unfair degree) ™ o Z 7wy | B oy 4 K] 2
AR EHAAMMNE  —EZERARTH LBRRARGRAZ — - ZRLER

¥ FEAERERAF R BRERESBESMEREESMEMCE TER ) X
A2 T AR AR R ARDUE 2808 TR AR ) T dEA 1 R RAE T o

’

,\\

¢ Laureyssens v. IDEA Grp., Inc., 964 F2d. 131, 140(2d Cir. 1992).

7 Nimmer on Copyright 8§ 13.01, 4-13.

8 AR IR (circumstantial evidence ) @ &35 3k #4 4 3% (inference) M JE B A Jm 3 20 55 v J5
13693895 ° Black’s Law Dictionary (10th ed. 2014), available at Westlaw BLACKS.

° Id.

Y HEBEZEEATEEAMERL —EEH DL LR RMBBAE L o See Eric C. Osterberg, The
Meaning and Szgmﬁcance of Substantial Similarity, 863 PLI/PAT 23, 28(2006).

™ See e.g., Repp v. Webber, 132 F.3d 882, 889(2d Cir. 1997).

2 Nicole K. Roodhuyzen, Do We Even Need A Test? A Reevaluation of Assessing Substantial Similarity
in a Copyright Infringement Case, 15J. L. & Pol’y 1375, 1385(2007).
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3

=8
E

MEER R EBMIUE (substantial similarity )
uilﬂé’ﬁiﬁ*’“—z&Ltpﬁ/Hm#J&Fﬂm )

proving with direct evide

Acoess to onginal work?

Did the ‘
Copwing?

copy the
constituent

elaments of
plaintifi's
work that

are original ?

proving with indirect
evidence
Improper Appropriation? Bl Substantial Similarity ¢

Probative Similarity ?

1 Forafikle# "HRERGER R FAESRAMMR AT | RIS HTRMEE

HEBAT LI EBE BRI EFER P R HNE T AR H] BT AR A
J& o (circuit split) * BT &% — Lo xRAHRRZ T @R EE | 2%
VABIGRFR B huieiE IR AR IR T ANER AR B 7 K. (extrinsic/intrinsic
test) MAEE e MBPEHFE — > = > &> B EFREHREKRR T E@BREE | R
Ty A e

Fo LR R T RRBEE ) iy X PR R A BT
TR BABRATE FEHALD A ol £ R EER - B2 &I Peter
Pan Fabrics, Inc. v. Martin Weinder Corp. & » ** %427% % (Judge Learned Hand )
BHL AR ERBFT R AT BIBEEAAETRTEALRSL  PIEEHM
MR AE THRIE-RBRERILGEREM AL - FAM 2GR ENER
MBERMHELEERERIN N EF TR, W TR T2 TR T —

** Nimmer on Copyright § 13.03 (E) (3) . % 4b > AWM E 10 R EFFER » B E 6 k@
kSR e LB R A A bb SR A B B SRR PR AR IR R — 88— R 5 7 X (abstraction-filtration-
comparison test) + BFRH 11 3@ E ik Fg A BF IR AT -5 @ B R A e Ee 7 X 0 AR @RI AL
P AR 7 K 0 B LA ¢ 1d. at 1407.

¥ Nicole K. Roodhuyzen, Notes and Comments, Do We Even Need A Test? A Reevaluation of Assessing
Substantial Similarity In A Copyright Infringement Case, 15 J. L. & Pol’y 1375, 1392-97(2007).

> Peter Pan Fabrics, Inc. v. Martin Weinder Corp., 274 F.2d 487, 489(2d Cir. 1960).

% Id. Jg X 2 : “the ordinary observer, unless he set out to detect the disparities, would be disposed to
overlook them, and regard their aesthetic appeal as the same.”
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ft
EEREZEBMALUE (substantial similarity ) -
uil%ﬂ”*MLLﬁihﬂﬂ%$w

PPN EMR R A FERIRARAES ) V- A5l B PR AR

WS TR ARRE ) BIEHAE e R AR S A LB RKBMF
VEou Ml B — B — Ak - 2 A H 2 E R 2 ey £ % (dissimilarities of small import
quantitatively and qualitatively ) A% & %35 2 oy AR 4E 5 2B H 48400 H) B » -

R > LB BRERB S AXERREIER T T RAETHREMIRS |, (not
protectable elements) * B AAMEFR 5 — i@ Fofik e XA R T Ah ek ey Lad
2% ; (more discerning ordinary observer) #8x 7 X, : &£ & FHhE OS2 IR#E
HoyZ BF0F 0 HEEMERLA —HZAKRESE (amild understanding of copyright
law) ZEAFFEN S AMBH @ LG G R F BT LI - BT - BAFE
L ABMBRH RS AR K FTRTH AFE 2 FRAEE SN A S BT H A0
MERE o SRR L FAEAE AR A X B R B AR F BT ST — Ao AR A F)

TS SRR e 7 X R R0y S @R H sy X dah L
MrBR 7y X PR R B dh % 0 (BB E IR Lo AT SRR HRE B ) e dT R Z\@"‘%ﬁ&l‘%%—
BRixERTHEMERCETTAAmbE > M- 1 F - EHRERAER
TR LA LR R R REAGKET] (expert testimony ) © ¥ iy & 0 FAEHE KR HE
MHZRXBRAA—RERRIHRAESRERITA LB ETENG - Bt
AFSTECRAYERAMERFZETRAE  BHR_ —RBREZHMIEL KA v
VAF BT

=~ AAME AR S C AT EFERALY S
(—) &F%3#4F  Arnstein v. Porter £~

TR B o) T @M E ] 2 1B % WG R
R 2 G B MLAS BUIR A o

N
M
Fr*
\mﬂ
.
S

e
o
T
*“?%
%
My
T

¥ Knitwaves, Inc. v. Lollytogs Ltd., 71 F. 3d 996, 1002(2d Cir. 1995).

8 Eden Toys, Inc. v. Marshall Field & Co., 675 F.2d 498, 500(2d Cir. 1982).
¥ Rogers v. Koons, 960 F.2d 301, 308(1992).

* See e.g., Laureyssens v. IDEA Grp., Inc., 964 F2d. 131, 141(2d Cir. 1992).
1 Arnstein v. Porter, 154 F.2d 464, 468(2d Cir. 1946).

2 Id. at 464.
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Epuc
EEREZEBMLUE (substantial similarity )
IVE ek =2 (GOl aiyr N o A el

AERFNAFTRLFFZIIRRE HAE - THFEEA RSB
EmEY @M ER  RERTFWEPTE “Begin the Beguine” T #&
A EY “The Lord Is My Shepherd” #2 “A Mother’s Prayer’ 2k °
JREHEAG AR G Il L& 4T 0 M “The Lord Is My Shepherd” #% £ & Bf
T4 E Tk & 4 © “A Mother’s Prayer’ Bl &iE— B E5%k - B4 BRE
A E 5k % Pi4E "My Heart Belongs to Daddy” L2403 & “A Mother’s
Prayer’ © Jbdb > ERIIHBREF S AIMESY -

Fokleded o BREHRZFLAGA ERATEERARNALMSE -
B AR A — AR SMTIE T A REAE & FIBTARAE o 22y 2 0 R R %5
BARAREF G R A FERER > mARA — L ERFEE 2R
PTATA QBT E4RE » » Hb > RIARMFGEIEANMRR @ HERR
R T HRAERARL—KEERFF RO LE £ LEIE—F
A2 TR AR B RIIZ S RARBAREGRE * o & F L
TR BARET TR S A BRI EET AL TH X HEER -

o€~ B -~ B E4E4H . Boisson v. Banian

AZFEEEIA L R4 Judi Boisson RAAME FMRLE & FE 0 & FRM
“School Days I" #2 “School Days II" #RZ & & /& 1991 F M &ty > @
FHMBE> A EFHZREE  HF-EFHBEENIH RE RELF
B REXFHRERL G ERTRAI? mRE—ATEFHER
AR SATRMAKERN - TR EFHE LR &R EECHER o H
FRIRAMEFGREY 6%k REFMSLBEETRFHERIBERTR
FoY - BATEERE RERMRT KX

#% % Z — Vijay Rao & # % Banian )" — iX R ¥1 % ¥ &k ° Vijay Rao

AR AE LTS T ITALE » £ 1992 52 AA B & ¥463k & £ A7 8B dH
FIE A EARAE - P B A FAR B AR R EAE - A& 1994 9

> Id. at 468-9.

* Id.

» Id. at 473.

% Id.
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A it
e ERe A BEMLUE (substantial similarity ) -
Xil%ﬁmﬁ73@L£§ﬁ7£ﬁ?ﬁ¥ﬂﬁ%%‘zp/ﬁ\

A # a8y “ABC Green Version II'  ( F#% Version I1) » i AR AT 374
B K H A Version 1 & B RS IE6Y o 4 £ 1995 5 4 A B Version 11
Ao AZEM AT 0 45 1997 S 3 A4 E - 254 "ABC Navy 34 0 48]
EARAR AATRETEA 1995 F 11 A M - 335 £ 1998 F 11 A K > &
FARMEZERAZ TR DI - WERR A BAF "ABC Navy HE#E
RFET -

ﬁﬁ;%?ﬁwpri%%\ DR R —iiE E R IR R A A AR M I R A
TARAAME - PR g B B R RAMNR BT R S R FE—
%ﬁ’\/ 4838 (public domain) * P VA J&E 3% 3 38 i S0 R 04 5 @ LR H AT
RRAETZE AR T T - LR AT RARERG R FHFZI
FIEdE R A M M R F MR RGES r X s TR
W5 R &~ AR~ 2R B REBET 7 X 7 o M F A BT LKA
FH AW ¢ A AR G B R H ARk o

N
In

) &~ B > B E4EH# © Rogers v. Koons £

AR oA H B s 32 B2 R 8 & SR8 B AT & 2 B AR AR
TR FEMH o RER % Rogers & — 45w N #% H4ir K » /e 1980 FAF
% A A Jim Scanlon 6 M LT A N EEEKFH R ? - £HRHAY
SLEE B+ 0 Rogers o Al A % BB & BRI » R WBAT 12
# -~ Jim Scanlon X ZP7 A ReH NG N HEZ] P o AR A 50 TR R
K P#Eh 2AFRE “Puppies’ HR -

e

WAk & Koons B 5E — 4 BAE AN #9772 3 4 BEAT 4T K /2 1986 F »
1987 % B » Koons & k8 & + K 7 J& J& B 4F Museum Graphics Ff £ # =
MBFR  BRZ TR PEREAMEER - RFMNZ TR R TEEXILE
BRI A o R 0 B RRBRLE P B R ik A S BERE Y - Koons 4 -F

*” Boisson v. Banian, Ltd., 273 F.3d 262(2nd Cir. 2001).
*® Rogers, 960 F.2d at 303-6.

» Id. at 303.

% Id. at 304.
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(m) B

EZEREZEEALE (substantial similarity ) :
PASE B2 — HOEl ERRE R F IR R AL

HFRMY R A EHTE T - T E @iEw M S de TR ATRER - >
fE&@mIET P o Koons BFARZ L& E ZHBRMES “Puppies’ — 4w > Ty
MBI B, THERLARBE —B—28 T BH 4
&, FF 2 xE ZMES 1988 FEL 0 &5 " String of Puppies ; © #
Rogers ¥ i Jim Scanlon #F4e b F » 3% ik € #4% % Koons #2 h F1EHR F
F o

MR % — 3@ _E Ik B € Rogers #9355 % 17E 1 Koons # Ffs %] % 1F
WA B AR o & 2k 0 %2 5] A Peter Pan Fabrics, Inc. 30 B | E7 B H
AL IR R R B AT SR 6 A A 0 BT A4 AE R A R 64 by
BREZHRE  WAAEBTETAEZ TR > LR Z%E A3 A Durham
Industries Inc. v. Tomy Crops. & * 1§ B A LR " BAF ey L@ R4
FRAE RPN B o WP Breh & R A Rogers W% ZEPT R I "0 ENE
A ERE R —HRE ) MART T FMHEHEAAY R ESERS
RITFE T BR T ZRAMMOGEE - AT - AR PTIE A I

FX AR AT JEZ FAEHERE 0 = o £ Koons Pl 4 &% F BT 23,64
B E ~ BHIAYE 0 - RBREH R Y &I Rogers 3 3% F 1E AT R A H
AE 0 #m T AT E Koons #91E 5239 % Rogers #9455 F1F *°

Z1% (Th&5%kAE ) : Computer Associates Intern., Inc., v.
Altai, Inc.”

AEAHA M A F Adapter 2 OSCAR BT XAMA ST EHE Y48
LM > AL B 2 1980 FX B 46 B A fir 2R REM R K& B 3 E £k
o it S EMASIA -

@

EHETR L Z2FEAKXLR % Computer Associates Intern., Inc.
(FH% CA) P74kt o CA-Scheduler 2K » A AEAN © & THF B

31

32

33

34

35

36

37

Id. at 305.

Id.

Id. at 307-8.

Durham Industries Inc. v. Tomy Crops., 630 F.2d 905, 912(2d Cir. 1980).

Rogers, 960 F.2d at 308.

Id. A2 4% 28 WA E SR (fairuse) FILFFaI3H 0 L IER PTG HFH - B -
Computer Associates Intern., Inc., v. Altai, Inc., 982 F.2d 693(1992).
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s
MEEREZEBMLUE (substantial similarity )
LIS BB 8 0GR EFmERB A R R HR O

AT RABAEFS B A & B TARRAZ » 335 A B 3 BOL AR SUTER i B F
TG o @ CA-Scheduler 2 X T & A —MERAZ X Adapter (H3%) » &L
CA PRI ey B RURAZ X » ikl 4B Al >

Adapter £ % 3 7% #1 3E 1F 7 X w& & : CA-Scheduler #2 X #% 31 2] &,
MARIMEy—F — Iy APATEH 2 WA H LA THKOE X R &K
(operating system ) ; % =35 @R 4o 0 AE R 7B A F — IR S E
¥ 2% o M Adapter T F =35 0 COARANBRBAEXE T  RFE
MR A RE (A% (e.g. DOS/VSE) EAEWH —3 s > LT Ak
WAE ¥ 2% (e.g. MVS) #EHE FE4E o B M > Adapter 8978 E1R A F
AR % & o B .5 E 0 B BT BHE R H TR B4R R % A8 1 R g4 %
A& BRI R E AT R L8

PN BT R H AR IR o 0 AR A T B KSR w=Fk
B AR AR ¢ il o Ab—i8 )8 — b & (Abstraction-Filtration-Comparison ) * ©
% — i AR R F AT T ah A2 X 5 B R 4L AR & AR R (constituent
structural parts) ° HL/R » R FE BAR AL — 18 4 A SR R B 1R R EER IR
A REBMARTRBEYREF X ARRA D XARY T E » 3T
BRI FEHRANTE - RE > AR REY L EZL > K
e - VA ] Bk 0 38 o SLIEARARAE 09 B A2 XM EAT LR - ey & R%
TRTZRAENFS A ERAFEHAXGH LA T HAAME - RIE L
HPIETARAE » 5 = LI A IR M 5 — F A MR LA Altai 09 LR 0 32
52 OSCAR ¥ Adapter k8% M < B 8 484k

() &M L35 F1F : Warner Bros. v. American Broadcasting

Companies*

AERAHMEHE (motion picture) ~ BARILZ & E R RIEAD G E

B AR LM H B 2 2 45 o IR BP3E49 5T 5 2 &) (Warner Bros. Co.) #H

* Id. at 699.

¥ Id.

4 Id. at 706.
“ Warner Bros. v. American Broadcasting Companies, 720 F.2d 231(1983).
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Rt

EZEREZBEALUE (substantial similarity ) :
PASE B2 — HOEl ERRE R F IR R AL

AR 0 R A A A (Superman) > & % ¥ £ B &A% 3 (American
Broadcasting Companies, A.B.C.) &% %& % 7| 3t 4t A4 Ralph Hinley H
AE AR -

ZIT4R ML AT AR B FI kAT 6 b > AFIETRIBAES T A ERERTE
RATFEA EFH  FRFAEEHEREIREENRE T ERY
A8 (attributes ) LAY (traits) 2 > FZFTE 5] A F AL B
#F %% Roth Greeting Cards v. United Card Co. & “ #% @ dLah 2 A2 B
ME BRRTFEHEVACREIRNEAXMFHRACENETRARR
(the total concept and feel ) ZEATHEAZ & Am VA H] B -

}_\.

iﬂ

HR > REREXEESHE R (graphic works) ~ = 8¢ (three-
dimensional works) 1F & B & B F BT % H A8 MU0 A H LR E o XEAE &
PR B F LA 4 & & (linear dimension) : dLst A% FA B 28
SHIRLAE R © o RARE BB R EES U FEHILRF o) B3y Hi4bak
LB ERGEZWENA RN BT HARREREZZFER - K
Mgk SRERAMEREAET LR B BE R T ERIMESRMIE—HRY -
B b o A5 v AR e 7 2 E K AR 1 (significant dissimilarity ) » 3t
A BB WA L BA B H AR TRM o Rin > X EEmA &
BB 2R AL F R RA L RARE R R AR e 0 A
& % v %) %8 B % (multi-dimensional total perception) * ° # & % » X %
AenErrEE—R-FEEHAAECHE  BiE - PTSoifidt - A
BRAGRH I E AW B RMOH BRREAH LA GER - [
o AR LRI TR T A £ R £ LAY

B IR A AT E R A 0 T B A W AR B 3 R A
FRAAMMEAE - Bl BT AR ERFBRAT — 2 BASR

42 See Detective Comics, Inc. v. Bruns Publications, Inc., 111 F.2d 432, 433(2d Cir. 1940).
* Roth Greeting Cards v. United Card Co., 429 F.2d 1106, 1110 (9th Cir. 1970).

Warner Bros. v. American Broadcasting Companies, 720 F.2d at 241.
s Id.
% Id.

47 Id. at 242.
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s
MEEREZEBMLUE (substantial similarity )
LIS BB 8 0GR EFmERB A R R HR O

PR MEERRT e F ey MR AR B RAITERE Y
1 5% FHE 48R4 Hinkley #h R S 30E A RAFTNE N BLR M R 04 3E
e BEBAATRBEVRETHESES = LR BARELETS  BRM
£ B#ATEF 5 ™ Hinkley B & 5% X0 PTaR T o b3 /& > i LA
RERAE R FAE e F XPATEF - Bk > FIRRE T F B 3R L4
BH AR ©

~

Pz % #4F : Durham Industries, Inc. v. Tomy Corp.”

AETZMA AR @S AR 2 T EERES - M EFA
PP & % Durham Industries, Inc. ¥ £ 3 A & 4% % Tomy Corp. #8 & £ B # &
A E RGBT o AFIREA T RMA S RE— ik RHAAWETY
AB AL 64 F) B E 85 AMIE S R IEWY VT (similarity of expression)
FFMAR G = o X FEHE AT AR ) R AE S 09345 B @ (artistic aspects)
W JE 25 Mk X 2 208 & (mechanical or utilitarian features) ° B3t # & X
Py RN ol SR AT R E VT MMEAE s BASI R - B> R RAE
e M LA AR » ER e ER A THRRBREEZRE - AR
BH AR UM 09 AR AR R T8 A AT B 0 T Wy AR AR S B PT AR AL B AR B BB AL
% WERRAA FH AR 0GR A 7 o

X R ER A E A AR ERAE EEAF BB EFALRRZFE
FHEZEH - GAAAM MR AFFEENRETRS - F BT
weEETEMA i tintr EFRTHRFT FHRATLALRGE LT —ER
T~ BT AR ERRZIES R TGP AITA - H RN R E
FAMNE TRk G 2w ey TANLEEE  KER - K
RMEZETE2H EMEAREALEHGHRAR  HFFALRIAL—

il e

8 Id. at 243.

9 Id.

*° Durham Industries, Inc. v. Tomy Corp., 630 F.2d 905(2d Cir. 1980).
> I1d. at912.
2 Id. at 913.

>3 1d.
> Id.
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Epuc
EEREZEBMLUE (substantial similarity )
IVE ek =2 (GOl aiyr N o A el

% AR A AR ESFARTAE % % “Drive Yourself Crazy” 9% 83t
Ao Z#BMRELETLEBN & KN e&h A RIEHE N
AR AR E e RE o SRR AN R @ B A R B Rk i BB
BB FEREYy o ] de T~ B R AR R o 5 2 R B FE R
HEEF 2100 2 o FAHN I & EFAPTAEE Y — KL L “Mickey
Mouse Star Ship” ik #%21% FAT# “Drive Yourself Crazy” FEHE = o W7k
e BRI ARR o 12k FE s AMER R Ed A “Mickey Mouse
Star Ship” A& XA LR A E/ERER > WRE TR -

ZITAE d o AR Bk LR AR RA R F LR ASMEAE o E3FA
09 £ TRk Bk FAEAR K PT R 30 00 A B S M s B R 5] ° o Ak E IR A
B R ESFAAME ey BARe ~ ik B w0 ARG A RN/ E - KT
“Pass the Nuts” & ¥ 4942 F¥234704 “Drive Yourself Crazy” 8% 7 vy 4k 81
A% By 18 B AR A AL BN AT A EAT Y B RAMH]  EE MR GG A MR EF
LABWRE IR o B RREIFEZE 1909 FFEHE > TAMESE
WO BAEA B REGFFEHREREIHR - R LFARER/E LHW
SRR Y T AR AL R T A ke A UK 0 B bR IREAFRE

B LangaiRez A
— > BE TR

TR B AR A 0 PR A — AL o B 2 T AR AL AR
FE A TR S L IR A R AL 60 e B AL PP AR AR A A
3ok ot L5 A B TR+ L - B R R B A S A 1 —
SAHAGEIR® < tmdfi s - H AP BRSSO T ARG o 12 kg

5 Id.

* Id. at915.

7 Id.

8 Id.

** Shyamkrishna Balganesh et al., Judging Similarity, 100 lowa Law Review 267, 275(2014).

106.03 HEBE#ZAT voL.219 53



54

b

<

B
e ERe A BEMLUE (substantial similarity ) -
J//(il%ﬁil? 28 HOE_ ESRERBT IR B

AP ST AR o foldm 0 fe B R R R o & 6 £ JRAS BT, (stylish similarities ) #
K EA EvipL (thematic similarities) * B F % - k> BREBEIMTHEE XA

YA SR REH AR ? B R B AR g 0 B HI BT - Bk A
HRLHWIRRAARAFTTLORATAY TRETAIINIRM T LRI FAE
oA LA AIRY - REBFETLAELRL > HATRRFE T4
MM FIEAFE A AN BEEREBRRERLC - B RT > FERLHAEITEHR
MR BT o) TARRY - ARG A AR bR AL 0 AR K AN

% B E M K %% % % Shyamkrishna Balganesh k4% & — ) BT R 5 P &
B FERTEHATHTAMEAEG @ L2% SRR ETDE > EREL2RK
2% Bl R A BRIk PR R A PTRSR b AR GG FIETAR B ATIRT @ o Bilde > e AT PF
W FRERTAEBANE-—FREFTALERLERHEHA T HAAMME ) LR
HREAWIBERGERAS > AT EA T T AN FMRMS 2 b2
B4 REET o HERBEF R AL/ 1991 4 Feist Publ’ns, Inc. v. Rural Tel. Serv.
Co., Inc. & @+ 4% ) 78 FH FARMEAPTI A 095 1 B L 32 AR OREAZ L 2 H) By
ft7INE 0 2 BB ERARIL I H) R & 151548 R o Shyamkrishna Balganesh #%4%
ok LHBGARE R EME S AR L FIET R AR R E 2 —

REBATRREATHALN "R A BHRE
A RHELIEHEERRBARTEEALA T AR EESALQ
2 bR ey R A F 3 (reverse halo effect ) © » i B G & R A 2382 -
LA EEBAF —RARINEGERERER TRITEY  — LB EREEREA

<
=

% Eric Rogers, Comment, Substantially Unfair: An Empirical Examination of Copyright Substantial

Similarity Analysis Among The Federal Circuits, 2013 Mich. St. L. Rev. 893, 923,924 (2013).
Shyamkrishna Balganesh et al., supra note 59, at 267.

& Id.

8 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 352(1991).

64

61

Shyamkrishna Balganesh et al., supra note 59, at 267.

6 Id. Fri8 A 2% & (halo effect) AFEHRAHEA - E@IFHR P L - S HZALDE £

VEREGPBEHEAZRE - BOldm T R REAMRKRER  AMAEALCHEEOALEEELSR

m R A BRERIEIRZ B S Ao AR — oy A B £ EETRHH
DRI R AR A MIHEM A B L o R 0 TR REE R H A TR ET R KRR WA

4’? SRR ATAL 0 BIIRAABLE A W EP R 0 AT H AR BT BF OR A 5 B Ak oA A o

BIIRAR » E RS IE TR R 0 HT U B BRI A PR E) 0 B 47 02005 F2 A -
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MEEREZ BB (substantial similarity ) 3
LI iﬁkk*ﬂLLnﬁ/ﬂm#Jﬁ%ﬁsﬂP/\

WAL T RBREGRBET —RRAM " REEA  FomA BEARESEE
R E A MT  wdE — A A e AERE L (confirmation bias) A7 o K&
boRFRAEARAERAEERTAABNER  ERAFE R TH T ERA N
BNATH B i 4B AR B -

22

ssh o ARATATH - = BRI AN S RTRXER AMBAER EH A
MRS AR ERIANLTEDARRFEEE - BHEL B —HBZFETORE
FARGAERAES —MEMNF BRI EIAT DM BINE  TEARE - #

» JHFR H =38k 3FIEFE BF £ Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc. % %
b — 58 -

“§ EERRE AR — A 0 Amstein R 7 KRG = B ER R F K
RFSANEE © FIARIALE S — MR LML RER > 2L A% B Lk
St (J) PR RBEZLRED - H3 L - LGB LRBFKR
LI RRRMZ LTI GRS REE AT ARA K AAEASARE 7

= TE£R@BREHF  BEREBHRZEHERFEZFTHHNE

LR REARE T — A E B RORIE R LR FIETE H AR - FIET & RIE
EEIEAREZEH R PTAREZTIFA G - P52 Edwaril - FHEHELEE
g & AR LR A F AR L T B 0 B LR H AR ] BT R AR A PR T
0y B AR R P B 3y A 0 A R W AR S R B AT R o FiAn e & EAEAE
% Nimmer #AZPT 5 » FEEREH REARZEAFHTI NIRRT (BFEMNZ
BER)  BIFIRFOUEEWBEGLLERRIERHEY R - RbIm T > AF
LEXEREENTY X2 FDHERBETHBERBRIRITLRBIEREE - Hibh—

REREXEMT  AFELBFTRLEBTRARILEFIATN "REF L AA
BHAAMME  2HAS L EBEREERD T » MATRRRTRELAM - Bt
A B BEA TR g B2 E -

¢ Irina D. Manta, Reasonable Copyright, 53 B.C.L. REV. 1303, 1340 (2012).

7 B ERREERAHNERERITLEER@®EITS (freeriding) 893845 IEHE  Id. at 1339-40.

% Whelan Assoc., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222, 1232-33(3d Cir. 1986).

Edward C. Wilde, Replacing the Idea/Expression Metaphor with a Market-Based Analysis in Copyright
Infringement Actions, 16 Whittier L. Rev. 793, 794, 841 (1995).

7 See Nimmer at § 13.03[E], at 13-49.
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A it
e ERe A BEMLUE (substantial similarity ) -
Xi BB FR 58 0 EEREBT AR R

W FRIANFFREBATEEZREKR

ARAF 1976 SF E B FAEHE L F 10262y FERAA T2 848 1 1. XL E4E
2. FHEEAE 3 ERBI AR 4 KB EEIGEE S HE  BIMMPEB EIE 6. B
T AAARIE A T SR E AR 8 A - RE AR F T HEOTRET 0 W
R EFRE@ AR B AR EAE A B H AR RN B - AiR K% 2 G AL o e

—rAgE5 1923 F4 A2 BE 2011 F9 A 14 B ~ H AR H 234 #FRE@ XA Ry
B RBAT  F R TIART BIE L EAEN - ARG EIRALF L
BHARME L RAEA 83% 5 Ry » d RAZWY I R B FE0F - L R KIE
5 F) 53.6%" -

CELLREFERES HA

B EBRFEHEFARZSEFETAMUEE  AFFERELHFRER S8 RHE
W) RZ  EFIETE H ARAUERT 47 & R R FEFE T AEATFRAEZR o A EH
2 WABRIE A A IRAIF TR 2 D F 5] —Bh sk o

B ABZEREFAT > ARALEBREEARLFETH AN e
DR By R RERFERRER Y MEFTRCENREEGREAR

FEEEREE T HAIRRE B RET RGN MR EREAEE (look and feel
test) * MIFHREEREARTIRR ~ B AT R E 0 ERE B HMEETR
AR o= AT EARE TAIAE G FIRAR LREFEZ A RFE - AM
Jo RIFIR DL RH L FERRE @R RS MG LT T AR T
HETHH Ak LERAEAR LREFAMDEFLRERLZRER > BN

T o he T AR FI BT AR EAE 3 B AR L R L LM RAKAZE ?

7t Katherine Lippman, supra note 1, at 563, 564.

2 Id.

73 Mark A. Lemley, Our Bizarre System for Proving Copyright Infringement, 57 J. Copyright Soc’y U.S.A.
719, 739 (2010).

7 1d.

7> Id. at 739-40.
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EZEREZBEALUE (substantial similarity ) :
PASE B2 — HOEl ERRE R F IR R AL

1B~ THREBY AR R R
B H LR A A BB RN RA Al BOR AR R

— > B EBEEFERER

ERZREHH —AFHEBESHETEAAMMERECRET R PR
#EB E R FEAESEK (copyright clause) B 4 - &1 FE 2T H R A BT 4wl €
AFERRBELTHAL TREHNELRKTHEZEYLS | (promote the Progress of

Science and useful Arts )

R+ BAHIAR A B BN R F AR K o BRI T 0 FEFER
EBFFHERAH R~ EREHRETALRAE -G EL BB EHRE L
G E TREMZERTERZES | 2 RE > AEHRLMARELZ T
R Pt R mBRT - BEBE A ATH T IERF IR -

VS E N EWEEE > RA LB LI ER

&Rk E#FE (forum shopping) F1FE @ 3HE A D& BN A FRAZEY
BRI B AN R MRS LSRRI 0 Mok sh — AR RN Pk R R R o 1RAE
SZHEEHEARE T FARBARKE LFIARHAT T A RCARERR 7 #
EHRRADFE LB RFARE T AR L3FERFAAA AL LR B S R TR Z
FEU R AT R AR SRR A RS ARLRAZIR S T S £
Bl 7 1982 SFALAF S A A Fah I LB 0 BT W LR R AR
JEEFE TR RAABARS EREE IR AL TR -

» EFIEE R AR BN & K

AT AT ER F VR F AR EPIETIMET > LHFFEREHBR - 58
RRE) AL R PIETEH DR A7 5 R REFATIABENGFRALS o hH

76

Eric Rogers, supra note 60, at 916.

77 Id. at 912-15.

78 See Michael Landau & Donald E. Biederman, The Case for a Specialized Copyright Court: Eliminating
the Jurisdictional Advantage, 21 HASTINGD COMM. & ENT. L. J. 717, at 719-35 (1999).

Eric Rogers, supra note 60, at 917.
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ﬁ
EEREZEBMALUE (substantial similarity ) -
uil%ﬂ”*MLLﬁihﬂﬂ%$w

KA 2yt M G R IMT R F R AR H AT A F - AL A A EREARLLE
T B I EH — AT A KRB E FE R WA A EATS® S

RAEFVGH AR L IBAT o

iﬁ%%%%gﬁwﬁﬂ%mﬁMﬁﬁﬁﬁihﬂ’ SR S A PN
MmIEH — X AMHFIEr - T B BERHEESAE T MM KT LA

WR T REBES QAT EA IR A BT AR BIESES "R, AT

S ? R ER A EEN B R AR ETRIHE Ry T 2 F RIS S

BT RZRHERS ) F > RDESRHE KL ?%‘lbﬁéﬂpﬁkéﬁl‘igﬁ%lﬁﬁ °

AN BB AR BT S R R RAEE R R LT LER

#5734 (de minimis amount) ° M IEF| R FIR b FEHE o R - HEERE
AN - IR K REF BT IR AR S AT 3R 0 B AN F AR AR AR 2 AT R 5

BARLAREZ G E 2 b FIETEH AR T EZTIAN G RET > e

W AT ARSRABE Rk

A A E B S EAG R A T 5 K 4T (market-based analysis) SRIARME A, &
¥k o flde o G2 Bdward Wilde 224 £ Bkt R & £ RS R =nik
A m F LR E - £E48% T £ Nichols v. Universal Picture Corp. % = 2
Peter Pan v. Fabrics, Inc. v. Martin Weiner Corp. £ #| & 22 o 2 Bt 8 % % Edward
Wilde & 7k B 2R FAFHE ik AR [ AR AE A AR PT A A 09 AL T 3 i ik A &2 0 sh &
HETEX"REEALNBETHHNGLEZRET ) HTHES  mERL
Kb b HARPLUR = o K » Edward Wilde £5k F 2 MM & FIET 7 K 1 % — > —

SR AR AT A S (copying) X HIET » A4 H - = A T EATER
897 3520 | (market effects on the copying ) HAXE H A8 AP F] BT =

8 Id. at918.

8 Mark A. Lemley, Our Bizarre System for Proving Copyright Infringement, 57 J. Copyright Soc’y U.S.A.
719, 737-738(2010).

8 Nichols v. Universal Picture Corp., 45 F.2d 119(2d Cir. 1930).

8 Edward C. Wilde, Replacing the Idea/Expression Metaphor with a Market-Based Analysis in Copyright
Infringement Actions, 16 Whitter L. Rev. 793, 833-41(1995).

8 Id. at 834.
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EZEREZBEALUE (substantial similarity ) :
PASE B2 — HOEl ERRE R F IR R AL

FReR TR R AT BTG o AR AR R T AT BURAE S A 5 69
2E > TR RABEAE SR AR B AL R AR S0 S T BT B & B R TR 5 (market
advantage ) - HFARRE & B Al sb AR = o R4 » f& Eden Toys, Inc. v. Marshall
Field & Co. £ = REBHFUER BRI NAFA LT EEESIHAATALS
A=3% (Snowman I1) #AMZ FAMAILLE - HFARE » A H G EFER
SHRFASABRLABRBHARE  RENWARMPEASTAKAGRETLE 5
Bk BE AR dnte R RABR  PTAR R A FRESHERAEATH
AT - Ko FRZRMTHEMIVAEIIAN > AL — R EEERTH
B | BEAS R A AE S E Bm A tbdR  PTA R RAR R R BEIR = % - REES
Snowman 11 5148 — B 77 35 )4 —He A B SR~ w@szde « B P~ IILILIE T84
TABATE - AR TA "HE ) BT FMERMRE - RSN HE
Fife b # ERJRE MR ETIH LA EERRGTIHZHE > HEHABE L
ABATCELIF @ EFER ST > 47T A IRANREPT B 1 B R OLAE T A #
Moo WAZH  TRE AREWBAE T TR TR EFEH -

Bodqin s o HAR AR e R RS B IR AR AR A H AR 25 W
S A RB TSR - BRI A TR 0 A A IR AR R
5 o B de IR 5 /L@ E 37k B2 Shaw v. Lindheim £ * B4 & - 2 B K # (Star
Wars) 2457 4L#¢ (The Wizard of Oz) W £ R (plot of events) A & A
AR ARG BER R WA S BT EEH A TRRREE > RITFAR -
ZANRAE S 04 TG 5T T & B kAR SRR B BT 0 % Bdward Wilde 2 3( T
FIN R RHE AR RA KT HZRA FIAE & HH T o T B R 20 H 52
REER>-

8 Id.

8 Eden Toys, Inc. v. Marshall Field & Co., 675 F.2d 498(2d Cir. 1982).
8 Id. at 499.

8 Id. at 501-02.

8 Id.

® Id.

° Shaw v. Lindheim, 919 F.2d 1353(9th Cir. 1990).

9 Id. at 1363.

9% Edward C. Wilde, supra note 68, at 837.
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o
MEEREZEBMLUE (substantial similarity )
A< Bl R 5 3B EFmE R AR R

b

£ % Michael D. Manuelian & J 78tk 3% FAEHEA B & 7 35 S8 A 32 2 7R &
B BERBE T LABERE ) RERES A B IR T EIEA B R G IF RS BT
A LAFRAME LY R FFRIEAE AT P TRAMETREAMME 12
SLF BB R BT AR AR A AR AR REB ARG A

M~ HEZZHFEREFTHIBE

s 2EHREHLRATEFMERTARBRRARMS B " 3EME Ao
EUEH A o R BRI E H AR RHIER R TR 5 A T B0 UEM
UH UL R AT A ERT LR EMAE KR 99 FRERFEFTH 365

Fird8 o Bp 3830 3% 04 3R 5 BT AL Yot B AT o 255 B BT 3R L] 28 55 R B T AEAZ . -
TAERLEEEZ T AN AT — e B4 HOEMARALTE L EER
Do BERE S AIMBREH UM - R RERTEREZEZTRIES 4
1A LR EFEZ RS THATTZAAM R0 E KR 100 FEREHRTF
FS5RHARBRAAL » THL R -

Rl o RTRATH R R EEM AR R SRR BARAEH) 2 F ] v
fldm » %7 B BFE R TE 100 SR L3 F 5 39 SRk B8 7 - A F BT T R A E
B LA A R R R AR R G A R ek R ST 25 AR B 2 o AR
FikLmE Lt EAAARBEERXTRALNF  RUELHZIFEZNF LG
HmELEERZ TERBRARRR ) (R&HERITFAE LFH 6499 A F
FlREGSRB) - B T AR, > PRRH_FEAE R X WA
Lt i TILH o HEEMA T AL A —ARILHE I8 K T2 ROE REP §.2
TR BIEEM R EBRERAT BT FEAEZ LR - BE2 0 AH A

Michael D. Manuelian, Note, The Role of the Expert Witness in the Music Copyright Infringement

Cases, 57 Fordham L. Rev. 127, 144-45(1988).

% Id.

% fldm o REHERITFEE EFHE 2L AR T ERARTA LREZFHEIETH  RF
By— AR Bl AR - SRR R AR T AR AR ERMAT HAMSEFERALE - &
TR R ARG AR TR RAEH AR A FIETE U E AR SR mIRERITAZ
Ak AR ZE i@ BRIZES S FF o o (L SR RS% Z4F % P )

7 Bl ATIE °
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MEEREZEBAALUE (substantial similarity ) 3
LI ﬂ”*MLL$£&M&%$H

AHFHEAEN > 2 ERMA A TR AREE ) BARE W AEXFEN > Al
AR RIRAHT AR T ik 2 I -

EAN R FIETAE AT AR IR Z 537 0 @ F IR — AL LM B IR K R & 48 = o JRBp
PA— R R SREP R AR BT ol R AR S BRSO A 0 FE b o Bl K e slkas B
AT AR Ty ik P B o SLARAERp HATH A B Ak BB HARE o R 0 A G
BEREMBEE 3B EN  TH LM O RHBMTAmAEE T E %

,{aﬁi‘\q_%: 99+ 100 4

“%lmﬁ%&ﬁ%%%%*%’%%%%&ﬁﬁﬁ%ﬁﬁﬁiﬁ°@%’
Fx T M B J8 KORAT AR 91Tl R AT —ARGEAME R AR A B IRE A LR
%%a°ﬁﬁ%%ﬂ%%&ﬁ%%@i&$ﬂk%#’%%@ﬁ%%?*kﬁi
AEATHIET L FE &R G LR — AR BT KRR 2 S F8 - /%
FHHRUAE B RT XA H LA EERRETZHABERETIHFR -
SR AT A R I B R RY A AR AR ST e AR AR 38 R AN R R R A A
FEMNRE —HREREZEBR - K& BT HIEAR O 7 xS A E BT %
HEREBLET MG 2 FHATHERRXTEMER T I URER - 4
A E A A A ]

m

e

Wi ABEES ME8AS RS » FFHIMM T AR FMFHEA— T
IR b 42k A i3 AT AL 2R T AGE O R IRAF IR o R 0 @RISR S EHE
AL BAEAT — 430 M f7 2 > B EAFABASE THES > FATHR - B> REH
HHERMETCELA TEX ) MEmE G EFEEZ T T AAmEms o B
WEABEEEZEFMAE o SMABAR LFREAEHIMMASRR TR LR £

%ﬁiﬁ%%&un$&éiﬁﬁwuﬁﬂk H i dody B0t & k1% 104 SFEREFFH 65
1%#FR%L“”IH%1M&%L%””H%% FRILE o
99#¢r %wzﬁﬂ&ﬁb§<%%(T> A Bk 172 80 0 B 252 2009 9 A -
100 fa P AT R OREET 0 B LA RRARS L R BT %iz%%% ol he %5 H B E KT 99
FERFFFE 36 %’1;%:%]/%
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A it
e ERe A BEMLUE (substantial similarity ) -
Xi BB FR 58 0 EEREBT AR R

B LG _EHFERESZ T E@RRHE  BBRFR ARB N EFHFERE
W ohag AR R T R, e

B PSRRI R R T ER%‘J Wiy ARATETAAMME - H5 2
SLHF BT AR R F R BT A — MG A L R R E S ey AR o B
SR FEZTEFEMEERETH TR E— SRR BBy T L@ Ed
wE R BRBRRERRZEF TG BRITHE -

ZEHARAETR FEEAAN ELRERT AREARNER EAFEE - £
W - & 35 A B 4k ok, S BY P 98 2 4E 2 Rogers v. Koons & @ %K AR A 4%
B~ EBHAMAIE LR IR R IEE - BH A IEAam A5 EF
4 Warner Bros. v. American Broadcasting Companies £ ¥ @ X[ AR T HE A &L
CEAEH AR LA GEE  ARFET MM ML XZ2AEHE
ICERRRAXEERIGEORR S aGENR T At SwEHE A ERT
THERER MR ENSGREMEA T HAAMMEZTA © 550 EREBEEFFZ
Durham Industries, Inc. v. Tomy Corp. £ ¥ » 3%t R & 58 42 F| B B 'H A8 UM BF -
b IR R B R RE AR S Z R AT R & o S R R NME R mARE] 0 TR
W EME R A BT AN o LR £ F B R84 XK 48 407 Computer
Associates Intern., Inc., v. Altai, Inc. 5 > 427 kB8 A2 X 2 45zt > % = L3k s
J& gk fAL— — B = SRR X > FAEA LA ERN G K -

Ren AR T X —EARBAZT Vo F3k - G4 WRERETH

Wim sk Z TIRAEM o ZBEHBRIET » EERLHEMLE T A DN
Hi%ﬁ%gﬁwﬁ’ﬁéﬁﬁizﬁmo%%%@&ﬁ&ﬁ@%ﬁ%%ﬁkz
BB MANE E R K BARE IR 5 ik R4 Feist Publ’ns, Inc. v. Rural Tel.
&mCamgﬁﬁﬁﬁzﬁﬁoﬁm’mﬁ%iﬁﬂﬁﬁ@&ﬁﬂ%ﬁﬁ¢%%
TREE c|TX 0 REAERERLM T LM EHEEHF

(AR REDE - F = S@BRS AR E R kR R
HARREZBIEAG c HEIRB RS X T ARERHLEAL T HRE
I A A B ARERAE S B AN EEA R o Fvg o R RBAR FAERE R & RGBT F 4R
EZBRK > TREBELERAFHACERZFAAMACHER - F5 > AFEETEM

o
b
»e
&
i
i
\mﬂ
8 \

g&:
”ﬁ
o5
b
N
gy
\m::\\x
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ZERE2EEMMLUE (substantial similarity ) -
PASEBREFR 5 R EamARBRHIR R 0

PUMERF R TRAE B A & R » T2 B IF e F B A A BT 30 5 B 7 % FAEHE AR
Iy AT HIEBZ » AT R EME R ekl CEE P L R FH

o

%
B

ooE

Lk LIk S el AR ZERAETHRAZE TS LCRE T I EFT A
F— AW AR EXFZEEGER G FTREERAE R 2 F14F 5 K142
HAGHBAL REMNERTEAZES | o F = Hi— FFHRFHEEHRABR
LRI 0 ARSI R R AR LSRR TR AR IR B LA AT AT AR A R o B = 0
BB H AR RF ST R RE) B FEE R H AT AR 0 B 0 A L AN
HMREFLBTENZAE  BRABIERATLT TRARE - 2 FRAME ST I AL
HARAE o
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B EEE

ZF\i&%ﬁé«%*"ﬁﬁa‘éﬁi#ﬂ%ﬁﬂﬁ%& /_J ;;f;;f\wm%‘% ‘kEmall;};

ipois2@tipo.gov.tw * AT & Iy AL AR A B ] JE -

e

R

»E

R ERFATREBASHYTRA  REEZHRGEEM?

R ARG E TR PR ITE > SRAFER LS TER kA ST

T S AR AR B A AR S RIS IR AZ o FAAE TR
SIAE R 0 &S RERHER R ST ARAE 65 1% 2 AT - AAI A Z B 6y
BRPEE ~ BRI R AT s e R AR B E e bt - A& RS
VBB A T 3 L A AR AL 23 8 5 R &s & H BT -

WA bR SR T RAE AT T ARE TR - HAAMEMEEZITY
SREMA T RBE > HimRATFTRAPTEFI RIEL Erkey AT EH WA A
BTRHATHIBRER  BRUTREPA AT EIATLB LA E A
M Mo RAIA AL P2P A E Rk (e BT) FH AT H
BAETRSXTEAA R T PG ERESerEROAE &k
THATHRRE " ER8ME I ARFTREET " AmEmE,  mFaRrk
FIFEFAL A BETFTRUEAFNE > BN EELERTEN  #HLHE R
R

P
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g

Bl defTiR Bk ?

K EATAHA TR EMAER G ERCE  FARZEMALEREIMEAN
" Eg o W3IMEALETIEHE > 4o 101.7.1. %52 0 H ER M
Z 101.11.1 #93% 5 101.7.16 522 M4 > £ 101.10.16 #4735 - R REFEL A
—EMEAZE G P E (F 48 1) ; FAFREM FAZIE AL AR>S
ﬁ%%z(ﬁ%ﬂ)oﬁﬁ&%%’@uiﬁéﬁ%$%ﬁﬂm’i%ﬁ$°
REREZP A REMBXE  BIARTIHERE (F49 1) - FHFLET
71| &4 3k @ https://www.tipo.gov.tw/Ip.asp?CtNode=7044&CtUnit=3488&BaseDS
D=7&mp=1&xq_xCat=06

Bl : R FEAEMPFHEAEIREA FRZPRIRFAEHT FES
REGIREIRESE THERE  EHIEREABREHREZR»E?

Ko ARES TR R RRA Y MR > A2 RS PR RBIEESHF

RAZPZ A 0 W S R AT AR B R 27 MR TF R A SR A8 X
RAZHE T SEALRAMNZZEFA S ARXRAREREAL > F:8
TRY —AZEALEMBITBRFITE - RIEETEFAN MITHMRBZA
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