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zlssbgs/zlyj/201608/120160812 1285783 .html (4% #| % A : 2017/12/05) -

oA RBERRE A TR R -

107.10 HERE#B T voL.238



AREH
SRRBRHEZ T

(=) FPEXR

P K B AR OA BN R e R B Gy iR R AR 0 B E AR
b o B R A 2] 4y B R AR 0 SLBAIRIR AR IR AR B L3t S aF ] 6
] RBEAEELGHBANHEE B AE - RAGHE  E0E
S AT B AL A AA 0 TR PRRMEI 0 AFE B R AR
B AT R A6 S B Ee  RT A SRR RATHE CRERH L
B REG RS HMES 58 ReeF T BRIRe LA
By R EERRRPITREZSEE - ARRAF PN AR ALRRER
ey R g SRR o RIS R £k SRR SR R
Mg R Rk 0 RGF R - RAATBCEE AT 2R A) A P BRI 5E ) 45
&0 LI R IRA A SRR A BRI S R R AR Y
ARFR AL R Ll RAVZH M O f L he RS iTHREE
B AR AR AT SE = o

Riin o REBEFBEE AL G TRTHMERK - MR K
AEAPIR FREAE o SR A REITNMEER  ARBINR AT L R R
B HEE  ERE SREREBRARERE  XRAMLEITH GRS
Al JEARFR A 0 o Bush o HEABEA  RFERARLRERHKE
FTRBKRRFITLMEBEM Y EFRZA MR A S E G e
SR SRR AT S BT A RIS ) R iR B AR A £
S LR AT BT BAAR 48 2 B4R 090k AR B RASR 1134 £ 5k ;
Rl A FTH R RG9T0) I HARFRI DML FHEE
RIRATS % & Bl e = o

VAT Bl K PR B Ronsk AR B T/ 2 R AR TS e K 5 &5
REEEHRTEMRLI—FALRPELFTH T AN LH HI
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http://www.funtolaw.com/zh/daofangtushuoa873dd9f1¢c2¢cc9973b9b46d1/2017/05-23/276.html
(BB 1 2017/12/06) -

107.10 HERE#B T voL.238

14



18

KAEE
< BRRERSE T

WRAEAME R Wy KRR BRI KT AR T & FEH
AR XLHETFHRE AR SE  FARRE AW - B8
BRZ R ETFAB>ZIAT M o ERFHEE TN HERTM
ZABFNF 0 K Fe T oA AR RS Bh E A AT T4 e

1B ~ 43
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Sy B AT AR AT AR A F R AR 5 R RS E A IS #H b
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2 Wik A MR 2017 S5 A 8 B F waest (2017 ) 11 385K #1i so 3k & 4L B A 8L & R A14%
28 B #g i@ %m o

107.10 HERE#B T voL.238



AEEE

SERMENRNFFRERFTZIRE L IRE
— LB EERF RO

$EREARFRDAS 2185 2R
NEBRRMFBRERREPC

SRy
(%
P

&

KREFATH L §AA K GIEHFD - AR QERFARKRFH T £
BEZEF  HASEAFORT - SRR ENRR - & RICH FQELFR
b Sk ERORE TR ERFRRIGIEELE ) HIE TAENER
Fh o HL o BAMAB AR AR BRI AR  FR AR LR T
] HARBIRAE 2B A KM - EEMREHROARAN  ZAISH
£B XS5 o HLEUR b o R £ BA F A BAL A A AL E R SR
AR B AT R R R R IHSEE > ATBh & -

Mty : SERT - AENEMEES - B
2R RHR S

5

RIS S  REEERE  BEMT

B4 GRS E R R E -
A AR Wl A L — AT AR TRERBZERL -

107.10 BEBZE#EAT voL.238

19



20

EPEHE

SERMENRNEFREF T IRE L IRE
— LB FEEERF /RO

-.E 2

AT

ﬂu\
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B3 FRoL AR RETHURE TR M > TR — 2 &%k BB ERTIENE

W TR SEE G ek A — S AT RIA Bl KRR -

HEMAETFAREREIHLS " RFRAEIMLETEA ) GAEERE

ZHAA THAFE S, MM MR SERFIRLIAGE &
WOAHET > MR LY AA GRS AR ERFEAERRFHTEER
EXWHFE BHORAEBEBREFHRG  HEHA D EAHORE  HARRE
Wy R o

LEMERFEINTEAA BT R LR @A EHE L ER IR EH
PR ETFARME FIET - 12218  fTH) 5 RIE E AR R F e B4 T
Fo BHRR > AE S RAS BRI AR I REAE S ERER LA
S0 B BB TR T A AW MARLARERA SR T 0 WEFA
AWy ) R E = O BT Ay A o

HAT S £ R BILFAARE R AL LA B B2 P B T PTedy 693835 - %
FEAAE c AEBRAABES BAELEHT ERMESERFETRE
WA R REBEE PN EHARBRSLGHEAEBEPORERE

B ERERETI _AERTE

VOBEBERE 2MELR -

2 SRR ONRIR 0 SikBE AR 0 96 & 10 #3533 SR=4F A 497 2006 F -

* Elizabeth A. Rowe & Sharon K. Sandeen, Cases and materials on trade secret law 1-2 (West 2012).

4 #ﬁ"‘#%ﬁﬁ?#ﬁlﬁk R ERERENTEFRAS THLEEHLR -

Sk # HAE R MMM E ERE LR E X AT H 0 2014 F o https:/www.tipo.gov.tw/
dl. aspVﬁleName—582114175249 ppt (GRAZZE B 1 2018/08/01) -

¢ R HE B E R 0 2017 B R B IEI M S IEE E AL G € 3R 245k 0 https:/www.tipo.
gov.tw/dl.asp?fileName=7516104166.pdf (x#& % & B : 2018/08/01) -
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HEREBH T B ERE R SMESELENES, c P AR EER T
SHH o 2 ERBFA2018F4 A 10 BHFR T B ERFEFOMEIBEELE
HEIE TRENERES ) FE o MR R R REE R AR 14
RAAEZBREHZHG > HAAMRAEEZR A RMH  LRRREE R H
A EARAKSF ER AL 0 Mtk L EEEMERA FRAEES
A BB E R F 4 (protective order) FRE + AHIHZ B AT M5 7E AR R Z R4 %
o AFBh i o

A RBEBERFFSHE
— > AERERFFLIAF

EBRZAEREGS L TEEREEMS SBZHE - FE L F
WP R Bl TREKEAN ) L% BERFFSAMEKR LA Fldeib A
B4 MBED  BRZA Bhsk B FHMIERINERRE -
BOER FERASERFTEHRPDEABRBTRENS  ETRFAAFHFR
GATTHRE R RN - BRRARERESS " RBLREARTERE
B Tl

TR AU AR 0 B ERERITH E AT RAR T G R L B 19 0 2017 4 - http://
www.twpaa.org.tw/files/news/1203_0.pdf (ZR#ZEZ|E B : 2018/08/01 ) -

Robert Timothy Reagan, Confidential Discovery: A Pocket Guide on Protective Orders, FEDERAL
JubpiciaL CENTER 2012,15, https://www.fjc.gov/content/confidential-discovery-pocket-guide-
protective-orders-0( last visited Aug. 15, 2018).

Brian L. Levine & Timothy C. Flowers, Your Secrets Are Safe with Us: How Prosecutors Protect Trade
Secrets During Investigation and Prosecution, 38 Am. J. Trial Advoc. 461, 466 (2015).

1 Gillard v. Boulder Valley School District Re.-2, 196 F.R.D. 382, 385-86 (D. Colo. 2000).
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LHATFR T HARE H RGN L8 ERBFHH FFRABRAF 16 44 (Crim.
Rule 16) "##E M7, (discovery) #2 5 o "HEMHT , £/ KT8 FAFE
REMHEF > LA EFAMEZERALYBE Y — I - FHEREEM TR
KoMK e@mBREMNR? Pl R kR RHRE  EEEI PR EEREE
AV R FF AR 2 -

AUREAE R TR RS E FABRE T AILE > AEHEE &R
FHRRARMEFR  MAPTLAER - REZMN  BHEMTOREFF KL FHER
BEHAM (EEBAMG) QEMER S AR FEEH P BARETERE
RIS XD SRR AR TR AR E R R HT B TR AR A A 69

S0 I8 B AR H PR 4 v o
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.

A (privileged material ) » %I B 4524 T b
%ﬁ%ﬁéjﬁﬁ%ﬁﬁm‘%ﬁfaﬁ X P - e B IR IRARE A A
R#EZEBRE  TEFARFIRZEFHE (legitimate interest) * 7 % LA
FEAF AR B AL —FEAFHE (privilege) @ AT A BAZEERF IR
HRE o R RTEFARABFE A RIS EREHE L AR Hoh @42
shiR

11

Aaron Larson, What Happens After Criminal Charges Are Filed ExpertLaw - Legal Help,
INFORMATION AND RESOURCES (2018), https://www.expertlaw.com/library/criminal/pretrial
procedure.html#criminal-discovery-demands (last visited Aug 15, 2018). ("During pretrial proceedings
the prosecution and defense will exchange discovery demands, asking that the other party provide
certain information and evidence that is in their possession. ")

2 FED. R. CRIM. P. 16(d)(2).

3 Matthew R. Atkinson, Discovery Sanctions against the Criminal Defendant: Preclusion, Judicial
Discretion and Truth-Seeking, 14 Pace L. Rev. 597, 597 (1994).

Paul Bergman & UCLA, Formal Discovery: Gathering Evidence for Your Lawsuit, https://www.nolo.
com/legal-encyclopedia/formal-discovery-gathering-evidence-lawsuit-29764 .html (last visited Aug. 1,
2018).

** U.S. Const. amend. § 5.

© BB RBEEERTHRZGA > BFEFFIRI0H BT

Y Alan E. Garfield, Promises oszlence: Contract Law and Freedom of Speech, 83 Cornell L. Rev. 261,
302 (1998).

14
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=~ BERERERE

BB RIS 548 JE £ B IR A HAFHEARA] - IR PT RO FR 56 -
FreRastie - (A38 T A MM T8 - THAFT TR TAKIAFHRAET - &R
REHE TR, (reliable) ~ " EFey, (true) RILEH " A BBE6Y
(relevant) 475 EAFZAF R AR - PERAEKTITFEFIEZ I * 0 AfRE L% (g
ARAFTLER)ATBARNE S dA L ERANTBEFHFTEET M,
AL TRF A, o Mo BRI AN L RMETH > BHEREM  F
HEMHZAMZ AR M ERFE HTERLBE T AT HHERE
AR e

S ERE A (trade secrets privilege ) Z A4 » B E 1972 F > £H
WARGERRXTEOELZ " HRBEHEMA L, (Proposed Federal Rules
of Evidence) * AP B ERFHMMA AL " MAFHEMAEE | 5 508 14 ¢

PRI EE  FFH KA TIE 2 /74 » Bt FEEBRFHTEA
HAEAK R LT IRIEAEIGFE TG IE KR ERPTHHZEEBE -
FAIE R BT EREZIG T 0 h B IEIRIRARE TR A1 B FFE
ARG FHAFHEH A5

% BF > Kenneth S. Broun 3% % w48 ¥ #b B 454 MRER IMEEERE
HMOBAEA? s R E 1972 F » 35 M CRDZIEH - Fldeid 1965 5FAu it
F O ZBIEMA 2 1964 FHEH MBI T REFFREF > BERETLERTK

¥ SAMUEL P. NEWTON & TERESA L. WELCH, UNDERSTANDING CRIMINAL EVIDENCE: A
CASE METHOD APPROACH, 228 (2013).

¥ Thomas A. Mauet & Warren D. Wolfson, Trial Evidence, 267 ( Aspen Publishier, 3rd ed. 2005 ) . ¥
FlABRICE > BURBEFHRMFEHN —ARZE L LG8 B8 REXELHRTE LS
X 0 H 23 02009 4 o

2 SAMUEL P. NEWTON & TERESA L. WELCH, supra note 18, at 228-230.

21

U.S. Rule 508. Trade Secrets (Not enacted.) ("A person has a privilege, which may be claimed by him
or his agent or employee, to refuse to disclose and to prevent other persons from disclosing a trade
secret owned by him, if the allowance of the privilege will not tend to conceal fraud or otherwise work
injustice. When disclosure is directed, the judge shall take such protective measure as the interests of
the holder of the privilege and of the parties and the furtherance of justice may require. ")

22 Memorandum to the Advisory Committee on Evidence Rules, Coral Gables, FL, Advisory Committee
On Evidence Rules (2013), at 238(April 12, 2013).

2 (California Evidence Code § 1060 (enacted 1965).

24 Kansas Code of Civil Procedure § 60—432 (effective 1964).
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FPRFRIFEER BERGBAFRELBMMEEF AT @K T X BRAEN &

ANHZNHEH S e S ERSELER  EFBFREH CHRZBFELAL
HARGR Y= _HMNECEFRRZRINE > #ITHEMNERE Y B
AR ER R FHEH L MRIBELETBEZEGEHENBE R >

R EAERE SR - L JELH 454 (absolute privilege) * » & ik
BI A BB EBE A AT D MEABIE =2 K5 R A ey A
(conditional privilege) M1 & * ° FEAFH £ /R L5 > R T2 EREHFAAR
FHIERRIARENE A AT XK R ER T A EH A m 2R > -

= BERFEHNE EREREZAFA

EBFERESERE THE B ARBETLRZIBE  LAAFAL
AR THAREEFTEMZI TN SENTHAARIREERFRHE - LLER
BFH A ke ol 52 §ERABERTAS  BRABES RS EH
FRAMA  HAALAFRAENRN > LPTHAGE R GEAFHEZFA -
AR R RS — b ERNFEXI B ERTHAA S LA AEXEA G TIE
D RPN LAt "B ERE ) > BEAFAESPRE > THRES

1

n\

» Edward J. Imwinkelried, Computer Source Code: A Source of the Growing Controversy Over the
Reliability of Automated Forensic Techniques, 66 DePaul L. Rev., 125(2017).

% Rebecca Wexler, Life, Life, Liberty, and Trade Secrets: Intellectual Property in the Criminal Justice
System, Stanford Law Review, 19 (2017).( "Today, it is widely accepted by legislators, judges, and
scholars alike that a trade secrets evidentiary privilege both does and should exist. ")

27 26 Fed. Prac. & Proc. Evid. § 5641 Westlaw ( database updates April 2018 ) .

2 BRICGF o BURBEAFHEEM EFEA — A EZRELMEE B2 28 K ERESHRATELHR

H 33 » 2009 F -

Hill, Louise Lark, The Litigation Privilege: Its Place In Contemporary Jurisprudence, Hofstra Law

Review Vol. 44 : Iss. 2, Article 11,401-402 (2015).

*Id.

31 Stephen P. Laitinen & Carrie A. Daniel, Defending the Fortress: Guarding Your Clients Trade Secrets
in Minnesota, MINNESOTA DEFENSE, 2 (2002).("in most states, the so-called trade secret privilege
is actually not a privilege at all, but rather an equitable procedure to protect against disclosure."); 26
Fed. Prac. & Proc. Evid. § 5642 Westlaw (database updates April 2018).

3226 Fed. Prac. & Proc. Evid. § 5642 Westlaw (database updates April 2018).

3 26 Fed. Prac. & Proc. Evid. 8§ 5652 Westlaw (database updates April 2018).

*Id

29

107.10 HERE#B T voL.238



AEEE

SERMENRNFFRERFTZIRE L IRE
— LB EERF RO

EBRFERLE - MiE > REFTEFHBIFREFEATIRTEEA g
HOAJEB A A TR AR T B

— OB EZ T R T B, o AR ATFEHR T SRR ER
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Eo —EERBE TR, R TR, KRBFTESF "TBE, o Ede
£B7% % Learned Hand /& ¥k R g0y 35 » ¢

E‘&I

S}

Fogaf » G2 RTEER B F5E (BERF) » HEHTEERHBER
FIBE - iy HAMEATH B » 27T E6)FEM T RIERE
TRFEA K]+ & A8 F BIR 4518 3% 5 & &£ 7 F09HEF] -

HHEFEH TR FRICEHTIHEE A TRATREERENER
MEEREBRERFH  TRERE LR LTREREEZR - —LRRETHE
RH L REE AR ERF S c Bt SERERENHE > wEF—iE
B Kot » Brab AR RARR] R > R BB E - BAF BB KB ER
Fr oS BB A ABELR ©

54w : 1985 5 » Coca-Cola Bottling Co. of Shreveport, Inc. 3 Coca-Cola Co. 43
B REIRMEAREINE TN TN BRRER G H RGPTRIEIRZ ¥
BARKRTEDE 5% "H mFETE  RFTNELDMAE 0 KR FI

¥ Coca-Cola Bottling Co. v. Coca-Cola Co., 107 F.R.D. 288, 292(D.C.Del.1985); Federal Open Market
Committee v. Merrill, 443 U.S. 340, 362, 99 S.Ct. 2800, 2813, 61 L.Ed.2d 587 (1979); Centurion
Industries, Inc. v. Warren Steurer Associates, 665 F.2d 323, 325 (10th Cir. 1981); Pennwalt Corp. v.
Plough, Inc., 85 F.R.D. 257, 259 (D.Del. 1979).

3 Peter F. Daniel, PROTECTING TRADE SECRETS FROM DISCOVERY, 30 TORT & INSURANCE
LAaw JOURNAL 1033, 1037 (1995).

3 Coca-Cola Bottling Co. v. Coca-Cola Co., 107 F.R.D. 288, 292(D.C.Del.1985)("If this showing is

made, "the burden shifts to the party seeking discovery to establish that the disclosure of trade secrets

is relevant and necessary to the action.").

1d.("Once relevancy and need have been established, the Court must balance the need for the

information against the injury that would ensue if disclosure is ordered.")

39 Grasselli Chemical Company v. National Aniline & Chemical Company, D.C., 282 F. 379, at 381:( "It
is true that the result may be to compel the defendant to disclose how far it goes in the process, though

38

it does not use the process as a whole and that that may damage the defendant. That is, however, an
inevitable incident to any inquiry in such a case; unless the defendant may be made to answer, the
plaintiff is deprived of its right to learn whether the defendant has done it a wrong.")

Supra note 37.

40
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BAEZBERFFELT RTREEFPE LRI TR ARE » FRHRECHY
SRFEAFE MRS EFRFZEE  FARTREEZARTZIATRNE
JR B ik F RGBT BT E > e B AW LY 0 AR BRI S A Rk
TR TEEBE

W BEE ARG SR BAERKS
(=) BB ERFPLSHER

2B ELE > FAABERFEFSH RGN - G FAE T AEHE
B TAZ AT G EE MR AR A Wb E T AR REZ R
W F BT R — M WIATRERF SR -8 AXH
ik EAE L T #5E  (stipulated) B FEHRIFGLS v — B8 & B TSR
TR#EZ AR RTHEFERRT  FEBERERERFFTLNT  ZBE
PRIF DR R L EIRHY o 2 o iS55 TR s F 5 JE ik & B R e e
Ao f— IR ZEBE - 5 RARRBFERIFF S ERW R BT F8
RRBERIRIL S -

FEAGFEABRBREGOER RIFEEF T EAEFTFREET
TAFFR » RIRAT AR B R R T 0 R A ZBR B F N LR KRR Y
KT TG FARMGERERAE— TR M EBARERNE  ATH
FEBHENR  dosbeh ML B ABE L HEEE kRN
T ERABRRBEE - MAERFGSER BT ELE T TR
fREGBRFANR S THEBZAETAZIA > ARAE R S E S LR -

]

3’—;‘:1

“ John T. Johnson, John B. Pegram, and Emily A. Berger, ORDERS TO PROTECT TRADE SECRET OR
OTHER CONFIDENTIAL RESEARCH, DEVELOPMENT OR COMMERCIAL INFORMATION, 1,
http://www.jipa.or.jp/jyohou_hasin/sympo/pdf/johnson_7.pdf (last visited Jun. 24, 2018).

Robert Timothy Reagan, supra note 8 at 6.

# Stephen D, Susman, #7 Pretrial Agreements — Ask Court to Choose a Protective Order.(2011), http://
trialbyagreement.com/pretrial-agreements/7-pretrial-agreements-with-opposing-counsel/ (last visited
Jun. 18, 2018).

# Procter & Gamble Co. v Bankers Tr Co, 78 F.3d 219 (6th Cir.1996).

42
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R EEET OB FEANT LA TARE A 5 0 flde 1 —
FEFATRRIE T B REMYAE > o NIFER  TRFE > D2
WA BRBE > THRERSERFTEIN T EEA » WA T8 F570
&y 0 NERAHA AT L AL - ARG BY NIRRT 0 RRBIAEHEER -
— BBy FRARR RTARFERRE Y G ERBFHEIEEBNEHA
A GEIRE LA T AR TR ERE ) HAFARESFHE

BB ERFERAT @ iF > BRET LRSI T RBEH T
FmEA M AEAEE T ZAET R TS R T B e B4
EBREURT TEETFA ) BROER > SEAHABRERFFLRSL
fe ZHMERF » FFFRIERAMNS D UMEIE R E OG5 -

)

=) REATAR>BRRIGTIEAAE

& Crim. Rule 16 (d) #2 > xre# " E% g , (good cause) #
FEWF o fFAE b JBER TR KL X 4E B (deny, restrict, or
defer dlscovery) Z kK - PiB FJEf‘é,?i;‘EdJJ TR RAE FAL
JAEF R » FTARREZ A AN B 5818 T € & e 7 9 26 B ik
WA E = MmIER R - o FFAR KRRV TR 5
BARERIEMA BB L BN A RRL " EE8Y ) A& -

45

46

47

48

49

50

51

52

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 1.

Brian L. Levine & Timothy C. Flowers, supra note 9, at 463.

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 2.

Coca-Cola Bottling Co. v. Coca-Cola Co., 107 F.R.D. 288, 292(D.C.Del.1985); Federal Open Market
Committee v. Merrill, 443 U.S. 340, 362, 99 S.Ct. 2800, 2813, 61 L.Ed.2d 587 (1979); Centurion
Industries, Inc. v. Warren Steurer Associates, 665 F.2d 323, 325 (10th Cir. 1981); Pennwalt Corp. v.
Plough, Inc., 85 F.R.D. 257, 259 (D.Del. 1979).

Peter F. Daniel, supra note 36.

Supra note 37.

Robert Timothy Reagan, supra note 8 at 11.

Supra note 33.
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BEMRTHERFTLIREEIRETN EFTHHET A
REAMOAER - 22 Wl THELESGNBRERFFLHBX - XTH
EFBRABEMAR ARG RAT R ERRETORT > RIEFRF
WE -~ FRERELAE & FRBES - RIFET AT RAFREMEA
" confidential ; * " highly confidential ; * » " attorney’s eyes only ; ~ " outside
counsel only ; ** & ' super-confidential ; * » ¥ & % F AT VA B 47 R 2 FT
BAREZ K R AT 588 A2 AL AW ] > B A AR FRETELH
ERE > BYE T — BRI KT L& 0 M T A8 @ BR % I 09 )
R PTHERZAME 5 BT A8 BIUA R B © 4w & Team Play, Inc. v.
Boyer —% *» — 7§ 6,000 47 & M EHFH L F 4,000 4724045 2 & " highly
confidential attorney’s eyes only | F & # % > 5418 F WAR T #F 09 HK
EFB OARAFTEIRT LM PTA NG ROMREIE L ® - o Fears v.
Wilhemina — % © » kg% % @ M 269 E A A48 T & " confidential —
attorneys' eyes only ; * 4w RZ HA RS (bad faith) H-E&RIE Kk
A @B TR THI -

53

54

55

56

57

58

59

60

61

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 2.

Corporate Counsel's Guide to Protecting Trade Secrets, 8§ 9:18Westlaw (database updates November
2017).

wEG > PEBBFAFERERFAIHTRRE - ABRERFFLINKEFRE T &
b REEERES 68 0 B 176

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 7.

In re Violation of Rule 28(D), 635 F.3d 1352, 1358 (Fed. Cir. 2011).

MEMORANDUM Opinion and Order Signed by Judge Elaine E. Bucklo on 1/31/2005, https://www.
gpo.gov/fdsys/pkg/USCOURTS-ilnd-1_03-cv-07240/pdf/USCOURTS-ilnd-1_03-cv-07240-0.pdf
(last visited Jun 24, 2018).

Id.

Fears v. Wilhelmina, No. 02 CIV. 4911 (HB), 2003 WL 21737808, (S.D.N.Y. July 25, 2003), 1.

Id. ("If T find that counsel has designated documents "confidential— attorneys' eyes only" in bad faith
and without an adequate factual basis, I will not hesitate to impose sanctions....")
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67

68

Richard L. Marcus, Myth and Reality in Protective Order Litigation, 69 Cornell L. Rev. 1, 11(1983).
("shall not disclose such confidential documents, their contents, or any portion or summary thereof to
any person or persons not involved in the conduct of this litigation.")

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 8.

BlZ£55 » A 177-179 »

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 8.

Corporate Counsel's Guide to Protecting Trade Secrets, § 9:19 Westlaw (database updates November
2017).

Corporate Counsel's Guide to Protecting Trade Secrets, § 9:20 Westlaw (database updates November
2017).

Supra note 54.
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FERAT T R T RAE AR 0 R kIR AT AAREIEW
Mg e AR RIANE " AFRIAE - ABERTR IR
WA~ M FR T F 7 -

E#%_E > % 4 Grove Fresh Distributors, Inc. v. John Labatt Ltd. — & ¥
P REZIFEAZRBERFTL  MEHAREFZALIRBERE
HROITL » FFohEe ok T SARERE | HIR o R 0 REFHEAN
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%

8 Gompers v. Buck's Stove & Range Co., 221 U.S. 418, 450, 31 S.Ct. 492, 501, 55 L.Ed. 797 (1911).

7% Shakman v. Democratic Organization of Cook County, 533 F.2d 344, 349 (7th Cir.1976) .

71 U.S. v. Bayshore Associates, Inc., 934 F.2d 1391, 1400 (6th Cir.1991).

72 Grove Fresh Distributors, Inc. v. John Labatt Ltd., 888 F. Supp. 1427 (N.D. I1l. 1995), aff'd, 134 F.3d
374 (7th Cir. 1998).

John T. Johnson, John B. Pegram, and Emily A. Berger, supra note 41, at 2.

7 Id, at 9.

75

73

Supra note 72.
76 Id.
7 Id.
8 Id.
7 Id.
80 JId.
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— ~ EFHFTZ B (Pre-Indictment Stages )

£ B FFRRGFRIE FAH L £ & (adversary system ) = FAE FAWR
THAALSH T BHEIATFEHAL > REQ KRB EE  HFEEHEEEE
FEmEZ MIEAENEF SR FGA G ERPTIEE R TRA = -

W5 % E A1 42 5 (pre-trial proceedings ) 2 i 093845 A+ - AR A L I AT
(pre-indictment ) Z P8 £ AA EBFOEH » B BB R R F R AR
HR® el BEBRERN > ARFETRBIEFATZIEE  FRBERFFLSN
B 69 0 15 &N E A R AR R R LB AT AP T- 4855 00 ¥T AR ™ il dm
RFHEBLAA MRS RIEHEDREWE (plea bargaining) * °

R BRBIEFAZ 0 AL EM4 & R&4&EF (criminal complaint) * 7R
AEXRFEE B (indictment) -+ R4 & REBA KR - SIEFATHTE " BEMR
Hard o RilHe AL TR E W, (protective agreement ) * 0 & 3 A My
FARAMEZFFHEA > HTRAAA "REW R, AETEFFT RBEHE IR

EINE -

» FEAT R AZ KPS B (Pre-Trial Proceedings )

R Y L A N Y S 2 T Y STIUN
AR AL WER BFFE Y - Far (pre-trial) B #2848 ~ HE T &

| AT AR5 T MR T R F P R TR R 0 M R AT — g iR
FEREOI RS = By FANCAEEA TR RERLFRFFTLOMA -

81

Gary Goodpaster, On the The ory of American Adversary Criminal Trial, 78 J. Crim. L. & Criminology
118 118 (1987-1988).

82 A& EBNERABE IR FEARFIAS ST 2 B24 -

8 R1chard L. Marcus, supra note 62, at 11-12.

8 Mark L. Krotoski, Common Issues and Challenges in Prosecuting Trade Secret and Economic
Espionage Act Cases, 57 U.S. Att'ys Bull. 2, 14 (2009).

8 Fl3E82 » H33 -

8 Brian L. Levine & Timothy C. Flowers, supra note 9, at 480.

8 Mark L. Krotoski, supra note 84, at 14.

8 216

107.10 BEBZE#EAT voL.238

31



32

EPEHE

SERMENRNEFREF T IRE L IRE

gl st b i

FIEFRBIEMATOHRE - kS 2R B RS EE 5F
EFHERRFRE REREFFRRLY PR MR FTEF
ZHEMNRBIBTLEBEFR AR EIRECZAZBEE - BEHK TAF
S RMEAMIA  EELTAARAARG LR AR ZEMAGA » BFET
ARAE ARG AW REEHRERFGFLS ™

HAFHBREAAZIA BHRZAFRAREIRRALCE A YRS
ZRERERFFL S TREEFRABREEAIANR - 2AWEFEHR B LM
HFRBEEALLEE  BEHLIREBEEFRAERATRELNEET » RTHE
HE IR o

T BB FLPT S s 0B BRI 4 HAMT M E T AZA > AHE e H T
WGP~ A R G AR B KA AR IEAE A AER T o lde ¢ B A3 0 T
AEMRAA R B AR R B X FBI A 'F » Jw B E A L35 PP R 2T » TR0 B 3o 3R B A 47 8
TRFEH > OIERFIAZ DR IRAZIRE G TR AR o sboh » HARHKE
B A AR IE 0 L JEHL S A S R R A A S o

=~ E®PEE (Trial)

EBFAFEGARRAAE " ABERE ) ARRAREERSFRERETS
S AFABERE ~ BB E FARDLH IS DM BB NEAR - A2AENRXENGK
b AR a) kR R g P R R AR R 2 Blde B EBE R AN
FIRARAT  HAGTARENMA > T ER -

BAERBEIERE > BB SER T RAMNERE " NMFEE BT H
HARE | ERBERGE A BRH BT RIFSS B FAILE LT R
BB B AR G K MO ST B B ARH O AR R R M A AR

8 F3E 16 °

% Brian L. Levine & Timothy C. Flowers, supra note 9, at 480-481.

o Id, at 481.

2 Id.

% Alan B. Morrison, Protective Orders, Plaintiffs, Defendants and the Public Interest in Disclosure;
Where Does the Balance Lie?, 24 U. Rich. L. Rev. 109 (1989), at 109.

9 Mark L. Krotoski, supra note 84, at 15.
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g EE Y4 o flde ¢ 4 United States v. Aleynikov — % » /& 8 R#gFILEBAZ P >

EIR G B RE TR R B RFRI FAR W 20 bt 0 XA B H RN
FRERETFAEFTHRAEKRONE AR H A AN L@ -

B RESENEEE LA ER
— >~ REBAMFFRARBF 16 14

ERNEFRRRER  RETREIF MR THIEETREZIRIN > HIEPTE

TEERE | c MELFIUAEFH  MHEBBERTAES  AEREFEY
TR LAT - Sl - B EBERAALE GABERTRE  FEBRFEI T EH
R E%%’ﬁ&CMU%ww%i’@%%ﬁﬁrﬁ%ﬁmJ’%i%
FRA il g 2 ird  dE6 ~ RAISKIEB M T o F3F - B TSR

AFEAMZILE ) A W%’é%%}i%’k%"fdé&ﬁJ W H TR RIS B AR

AEAFFFARFAFTERTH - @ HAA RO ERZS 2 LT
B BB AR 2 AR E R A LRI - bl T AR T
EIEA R EER  HAF LRI RIATEHRT > L REHHL @ LR R
A RIEAMAZ R F RIS 0 B EFAMN LR TP M I #R
FEBENA EE R EEEGAR
% Brian L. Levine & Timothy C. Flowers, supra note 9, at 481.
% Id.
7 United States v. Aleynikov, No. 10 Cr. 96(DLC), 2010 WL 5158125, *1(S.D.N.Y. Dec. 14, 2010).
% Edward J. Imwinkelried, supra note 25, at 127.
% U.S. DEP’T OF JUSTICE, Prosecuting Intellectual Property Crimes 207 (Fourth Edition 2015).
1% Brian L. Levine & Timothy C. Flowers, supra note 9, at 467.
01 18 U.S.C. § 1835 ("providing for interlocutory appeal of an order requiring disclosure of trade secret

materials").
192 Brian L. Levine & Timothy C. Flowers, supra note 9, at 481.
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=~ £BEBE 18 £ % 18351 (18 U.S.C. § 1835)

FEBEFEIREIMEAN BRZAGOIEE BHFLGIT - A GE
WA —F W\ WEFARERE S B — 0 @B E R ARG BAR
e ERE_EMRZITRME " 2ARTLF KM EREVHERE X
BEFEMS EERD EHARFAIBZEREFARAERALTFIHE &R A %2
(revictimized ) #5¥T AEIE ™ » 44 1996 4 10 A @i T 1996 # £ Mtk %, (The
Economic Espionage Act of 1996 * » f#i#% EEA )

UH

EEA 5% ¥ > 18 U.S.C. 8 1835 = M e A vy - 1% &t & 8 A F A FABAE
PR ENE  RIBRR AL S ERTZBME MBS ER TR ARIRIR S
F) EF o A A 38 5T 2E 0

Tl RFAF R TR E B EDSRFRIRI L FF
£ RIRIFEERFZFFM - G IFHEH FR R FFEFF HE
PEFRIENE T2 57 o B BIFITIRALZ T B _EFF + JE R H
FIEIEIRE RIS TG EE ERFZI AL PS 7, -

W # Crim. Rule 16 & » TRALERT » FEAKEREA L1 RAR
HEAARE A8 5 X E TR R FATF B Atk - Bk - L3k 18US.C. §
1835 ik " & ) BAEBERF®S » TR — LB R EF R HE
AL AT BammAREi ", (shall) 9k F » LA AHE
W FE o EREATFAE PRI L B TFEHERE FAZIEERE A Crim.
Rule 16 X FHRZMEMHR » RMEZH T » FMBEXFA TR, > R4 T *
FADE S I

1% 1139. Confidentiality | USAM | Department of Justice, https://www.justice.gov/usam/criminal-
resource-manual-1139-confidentiality (last visited Jun. 24, 2018).

%4 Brian L. Levine & Timothy C. Flowers, supra note 9, at 464.

105 Added Pub. L. 104-294, title I, § 101(a), Oct. 11, 1996, 110 Stat. 3488; amended Pub. L. 112-269,
§ 2, Jan. 14,2013, 126 Stat. 2442.

1% H. H. Rept. 104-788 - ECONOMIC ESPIONAGE ACT OF 1996104th Congress (1995-1996).

07 18 U.S.C. § 1835( (a)ln General.—In any prosecution or other proceeding under this chapter, the
court shall enter such orders and take such other action as may be necessary and appropriate to
preserve the confidentiality of trade secrets, consistent with the requirements of the Federal Rules
of Criminal and Civil Procedure, the Federal Rules of Evidence, and all other applicable laws.
An interlocutory appeal by the United States shall lie from a decision or order of a district court
authorizing or directing the disclosure of any trade secret.)

1% Brian L. Levine & Timothy C. Flowers, supra note 9, at 468.
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A4 18US.C. § 1835 i —HME @ T HAWF ARBESERFZH
FE R 8 RS IR o fF424e P M L3 (interlocutory appeal ) # 7% o | £ VA » 4o
RUT HRELHBEBRERFTLS  RBET TALRGHARREEIRA T ML
FRGE - LEF ML 4E T PR LR AR TR KA EEA T4
JEIRI L B2 ARHE I

% B 8% (U.S. Department of Justice) 7 % & /R 5 % 1139 4% (Criminal
Resource Manual 1139. Confidentiality ) @487 | FHF A2 F HARE S EREZ
BR - EFMAE  RFZBARA AL FINRGAR - 2 G HE LT MK R
ZTF CAKRABNBAECERERTEMAIMAE  RFIEMS  BHSHAEL
- ERARERALTF B FRLTLEERERI _ARTIFE £
T R AR A A EANR A ERFRAEETRGZEL 0 TR

=~ bR L3F

18 US.C. § 18352 : "HAMFTARBESEMNEZ LR TRG
MR AFRAeET M EF e | WAGBEREARR TGS TB/E, BERE T
AEHANE FAS KB E R IPR AR

‘B #% £ » United States v. Hsu — £ ¥ » £ Bl BURMR A &AL 7 F L3R RGE -
FMHBE A 1996 FEEA HH BT A > 2EBHAEHEZHT —REE AT
BT EBELBER TR EFAXN] GEERBEGEERE PR EED
¥ Taxol R BAZ » FEBRALZE AKX o R F A > WEEFET E XA ET X
BRBPZRE > BRERAAAMTREEREZILELTH - AR BUFKRIE 18
USC § 1835 & Crim. Rule 16(d)(1) 3% & —*8 &% (motion) ° A3k R H AR E
fR#FGEL > FRB LR EEBATERE 2 RERFT AR ERENFL =
FIRFEBHET > RARSEFRSRT TR XFENA  ZHeRrEe T PHE
TR EERFERETIEEER -

1% Brian L. Levine & Timothy C. Flowers, supra note 9, at 463-464.
10 18 U.S.C. § 1835 (2000).

"1 Brian L. Levine & Timothy C. Flowers, supra note 9, at 469.

112 Id
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ERBEERE "TPH L3 B FEIREERRE TG ARAFT 0 R
LE B A EBRAKREASERELIN  TATLLZRINGAZER L RIE
EEA ¢ 5i% B9 & 18 US.C. § 1835 » £ EEA R A TS £A8%F » a3 &
MR EHGEN > AAAABRZER  LAKRES RS ERFTZI I H - &
B ERRARD  AFSERNFHIEL B RR R GHELZ NG 4L H T2 %
BE o RERIBRBIEE ERBTZARM - KIiEFEE 0 RERER S FFHE
WA — I RF G el AR S s R TR LR mE AR AW
PR TR EASEREZHE -

EBREL BEBEGREZTREGHER  WwRILEHBEZERE B H
AIANRMAEREREXBET > ATRTEFEA " wRBEMNT A SHITTEAY
HEA ) > MAHFEFAMKISUS.C. § 1835 " M L3 | &1 ERERKE » 4o
Wby B E AR Biw LBk o

» FRAIFEG S (Writ of Mandamus )

FAFEHEN S BHANEEABEE A TSR AR GTERREERIR
Bt e AR ORI AR o — BRI A A R E A B R AT
HIBE - HERERYR TN » & FEAFGFEBFRISIE NS e AR e o

—fEM S EEAE R TALR CIRE B RE RS LB BT AIRAR T
o RAAIETRKGER A AER Y B BSA RSN 0 F— 0 FRIEE

<$$A6%ﬁ%&ﬁ%i°%;‘ﬁ&%ﬁﬁﬂﬁﬁﬁﬁé%ﬁ ERRAEH
b BPI o B = N BFHAJEG EIREA AL TR H g e o

B L > %5 United States v. Ye —E ™ kR HABRE AT F L FRIgHE
oA o REZWMARF > HAREBTIREAL Q800 B A A - @ik reFER

™3 Brian L. Levine & Timothy C. Flowers, supra note 9, at 471.

14 Id, at 469.

115 52 Am. Jur. 2d Mandamus § 324, Westlaw (database updates May 2018).

¢ Mitchell v. Eighth Jud. Dist. Ct., 348 P.3d 675, 131 Nev. Adv. Op. No. 21 (Nev. 2015).
M7 City of New York, 607 F.3d at 943.

18 Id, at 932-33.

19 United States v. Ye, 436 F.3d 1117, 1121 (9th Cir. 2006).
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BB EBE > AR EAFALS > HRAFAMAH - AL ITRILFRG
B QEREFAGERERESFLLEERT c REE O AR ERFEHERE
BrAF o TAEIGE - BURR LB F R M L35 o R BB F U Lk
Wy 4RI 18 US. Code § 1835 MT » REzHBURHRE X L35 > B A BUR L
BABEARERFFLT  THRIAF R BT ERFGEE » WAL AR L
A B - 242k 5 — ERE @A —ARIE All Writs Act 75 R /EFIFRIGIER
Lo B MG FRCETRANEFFNAFARFNEALRL - BUF T &L
Bk Rakd@ ERRFMERHESZ AT — LR RBBEERE -
BUR A #l 2 & & 2 354 (Government was effectively left with no meaningful

recourse if the expert decided to disclose the trade secrets. ) *** °

£~ HARMAF (Alternative Charges )

BARMEALT @R EALR —REFR > TRRFHREEREEGHEL -
A& R R LR ARTELHZEEAN  BFTRALE HHERAY
AT - ALK (RAML) ALTF e

EB AL BRI IGIEZ TS ERT 0 TRE @I F RN LR
REMHFA = Bk B LHARERB AR EERLT  BREEMHEATH
RAMEACTF | B Rwk » Bp S BACF IR G SRR FIRE 7 X MIEFIRGEHF
HERSEREFLANRE  ABLBEFERE -l TEB  FREELE
AT E » RAALALTEFR ~ Nk LA o

120 Jd, at 1123.

! Brian L. Levine & Timothy C. Flowers, supra note 9, at 475.

22 Proving Criminal Charges: Main and Alternative Charges(2015), https://nswcourts.com.au/articles/
proving-criminal-charges-main-and-alternative-charges/1139 (last visited Jun. 24, 2018).

2 Brian L. Levine & Timothy C. Flowers, supra note 9, at 475.
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HOERARE  BER T ABRNTF A RBERERERESEERFNR
Ko AFRRAAAFEEE R ARBREGSARIEL > T4 LR FEMEGF &
e

EEE - "REREGS ) FEIEE > BT AT I ERARE > A
ARG FAREE G 0 AR RS ETPRERFLERGWH T - HAEF
AT EAHNERERMR AT — T "B SEBRERARARENL

%@%’%ﬁf%mJ%%M%ﬁ&f?%@<WMﬁ FHALFIR - HRER
BEAETHIRERE  ARBEERBEAZER  EART S LA NK
FRRAR 0 HRAR S E AP REGME R P AR -

EBHA TRE WEREFTER BT EFRESAREREGSI - &
EATEARRE S SAMERRE “HEZOHABERJFGLSAGELLERTE - §
72 B AL E AR AR A BRAE IR F o B AR BB AT 0 FAe b &N TR A
ZRAAHEHFRE » HBALBEBHEANRBEEERIN 2 LS E R T2
EPRIBEDY > A A SFEME > THRAE T HEAERTFARZLFRER
A X AR AR R EL B EPITZSF -

24 Gillard v. Boulder Valley School District Re.-2, 196 F.R.D. 382, 385-86 (D. Colo. 2000).
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