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BAK S BT AT MY 3R &S et Bk X3t
JE G TR T b o) ARt 3T R o P Ae e (semi-functional ) 3=tk » & B &
REFFH kBN 19 HL TG SR H TR ZHERTRRNE £
1949 F2E M3tk 7 3T B K B (eye-appeal) - HEFh&hhae ezt 5 £
Bl 72 1902 4F B S AR M B AF 2 AT 0 2 AR A B R sk B T2 AR RS R BT T B R
KBRS G BAT R 7 o BB HER A A M LR RS R e L3k
{2 "haedt |  (functionality ) X AFEESLAE A 75 R & — R¥EA °» RAEHE A1
BARBEFHR S EREmRs  HARTE L ZCHREMNEZIRB D T FA
Jo b o

v

EX B0 B 7 3t B B¥ 2% 31 # 8] (Community Design Regulation * CDR ) % 8 4%
(A% 815 ) AR a3t > Mitwm BB % 2 81 2 B (European
Union Intellectual Property Office * EUIPO) * $1EX M &) ;582 R e M AT He » B R &
— BB FAET VA BOE 0 2018 FECH AR HH ARSI R BB RA
o RS ER X R o KB ARRH R (Case C-395/16) &sm itz -
RERBR R TSR LG AL SRR R A B 0 R
HOBRBER  DHEpRAREF LML d@MR TR R AR ETIT
0y AR Ty e e

t Jane Cornwell, Dyson and Samsung Compared: Functionality and Aesthetics in the Design
Infringement Analysis, 35 EUR. INTELL. PROP. REV. 273, 273 (2013).

2 Thomas B. Hudson, A Brief History of the Development of Design Patent Protection in the United
States, 30 J. PAT. OFF. SOC’Y 380, 392 (1948).

* Uma Suthersanen, Function, Art and Fashion: Do We Need the EU Design Law?, Queen Mary
School of Law Legal Studies Research Paper No. 88 (2011), 1, https://ssrn.com/abstract=1945142
(last visited Feb. 17, 2020).

4 IR¥EBL W 3 4Z7% (European Union Trade Mark Regulation * EUTMR ) > BX B P9 3% 7 35 1 A &
( Office for Harmonization in the Internal Market * OHIM ) A 2016 %3 A 23 AAEX ¥ & &HEK
B EMAER - EAX—HA TBUIPO  RAF - B IR RBFEE B 4T > 2 ab &4k -
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PR RS R FRESHM R FR A LWRT) > AFTRAZE
R Bt v B EARTE o dm LY B BN A E e SR AR A S B TR
{2 2 B AL B R S L BN R o &4 RE AR » BR M £ 9 (European
Commission * EC) 7% &7 CDR MG o) B PF IR AT - Mo JF 18 R A7 > 3
RTAXRBE Y Am&RE G (—) ABBAHE BEEERELERE
SMAHFREEZFE Y 5 (=) RIFRRA > FARLETH AR RE T
HEMA (Z) REFEVLF - AAEE LT A - GHEF 2 H A
PG FRITERZIA TR - KRy > BAFAH 05T BRI BEFR A 3L JF 3 —
RE > mMAYIARTAR S CEAAE ST APRREZFEIIEFE 178 T4y
Attt % | (solely dictated by its technical function) LR/ % 28 " A K F |
(interconnection) 7 » VAR VAR 3 RHFRRFEZ B A H 6 155 2 28 T B4 =44
VYR E 2%t A WA, (designer’s degree of freedom) ® > Rt IA % 8 4% %
185 » SO RPER I ARM LT FREE

AR4E CDR B X % 1016 /FE° > T RAFRR Teh et 2 2 4Rt R
W B ATAIH 2B LB HE IR RF R A LALMEREY , - FHEX
B 8IEE | AR RKALAZIEEE !

Graeme B. Dinwoodie, Federalized Functionalism: The Future of Design Protection in the
European Union, 24 AIPLA Q.J. 611, 666-67 (1996).

Cornwell, supra note 1, at 275. Mark David Janis & Jason J. Du Mont, Functionality in Design
Protection Systems, 19 J. INTELL. PROP. L. 261, 288, 295 (2012).

CDR Article 8(1), “A Community design shall not subsist in features of appearance of a product
which are solely dictated by its technical function.” Article 8(2), “A Community design shall not
subsist in features of appearance of a product which must necessarily be reproduced in their exact
form and dimensions in order to permit the product in which the design is incorporated or to which
it is applied to be mechanically connected to or placed in, around or against another product so that
either product may perform its function.”

CDR Article 6(2), “In assessing individual character, the degree of freedom of the designer in
developing the design shall be taken into consideration.”

CDR Recital 10, “Technological innovation should not be hampered by granting design protection
to features dictated solely by a technical function. It is understood that this does not entail that a
design must have an aesthetic quality.”

110.2 E2HE#ATI voL.266



- :-I‘
alg L
a2 e MEHEBR AR E——LABOME R FI IR Case C-395/16 /iz/Cn

(=) RFER I ENARGEENAAARNTEZ FRE B EPFASE
BUEt A B G KT B h e 2 4 0 AR R B R RE L
kT GG AT AR e o VA ERI R S AT AT o

(=) YE & ol LA 2 Rag 0 Brak v 25 AR 3i A ok 7 £ 4E & 4h
BT o 8 S RAF R EA MR R R RE - R A AT A TR R
EREREDE Y i o e i R K

(=) BRHI DT FRBELER 2 ECREARMERIEIFEBAH LMY B
F o ERBIFESEMB I ZIEHASZE A ITHRAT  BRARK S
BETERLE T Bttt e RARE TRHE -

S RMREREZ =3

(=) BB A3 EHMALELSE

B & Bt T E E XBBEARSAERMAERL T — K
YRR XM % EH KA KL% (multiplicity of forms theory/criterion) * 3%
& T F e, (dictated) FE#RIL5& 4] & & (mandatory meaning) * 4478 3|
SRS HEET T RAAR RS R » TP & FRGHETRER
AL ey — T #6465 (only possible result) 5 —# f& &M > XA§EH

J # (causality theory/criterion) *> 324 | ¥ ¢ | R & & (causative

10

11

12

13

DOCERAM GmbH v. CeramTec GmbH, Case C-395/16 (Mar. 8, 2018), opinion of Advocate
General Saugmandsgaard Oe, § 38.
Id. 9 39. Dinwoodie, supra note 5, at 663-64. Maggie Diamond, A4 Defense of Industrial Design
Rights in the United States, 5 N.Y.U. J. INTELL. PROP. & ENT. L. 1, 9-10 (2015).
WHEBEARBAL TR HAXF AT RATREL FHARRBAF L BREAKRED
F 20 ﬁik SRR G T S uiﬂ& K&E&‘%%'H%‘”ﬁﬂ Bl - 458 20 0 FAL 10 0 %15
# EHAZFHRRETEFEL > R ERABE AT EREGERE - R E Aotk - AR
AR (R FA) ?ﬂﬁv%%]fizﬁ*ﬁ‘c
Dinwoodie, supra note 5, at 647-48. DAvID C. MUSKER, THE DESIGN DIRECTIVE, Y 1.27-
1.28 (2001).
Suthersanen, supra note 3, at 10. Dinwoodie, supra note 5, at 670. MUSKER, supra note 12,
7.24-7.26, 7.30-7.31. Claire Howell, Trade Marks, Registered Designs and the Monopolisation
of Functional Shapes: A Consideration of Lego and Dyson, 33 EUR. INTELL. PROP. REV. 60, 61
(2011).
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(

meaning) * EARXTHITE T X IR RN LI Dhak 7 L EFH L
FetiEH ey E— T % Z (only possible cause) * Bt > 2518 T B4 K8
BR R A TR AR RA S AT S BRFALEFTHE > 1131
BT L AR o

5]

=

EUIPO B % ¥3k % EH A K E » St X 5 HERUQ H BIRME
0 FIEFAR AR ¢ o JoF MRRE L IL B B8 23t 45 4 (Directive 98/71/EC » CDD)
B CDR* A" 4 » BR M s ik A BAR T ABER Bt T ¥ b RETE ) #E
Z 'y By F ) 2% E (Advocate General ) /& Philips 282 F 42 % (Case
C-299/99) Fkw*: T AZHARMFSEBEMEHRTEZ Thak,
AR B BE%RE O MEFAANENFATRABR A58 0 Al
I AeE AT AR T AR M ST ARE -

=) Lindner £ : & BARX#

R > 2009 F EUIPO 3% B € (Board of Appeal ) & Lindner £ ¥
G RARGAE R BB SBEYEE Amp £ * mARIE A LA 0 HRET
Ak

14

15

16

17

18

19

Suthersanen, supra note 3, at 10. Janis & Du Mont, supra note 6, at 289.

Explanatory Memorandum to the Amended Proposal for a European Parliament and Council
Directive on the Legal Protection of Designs, COM (96) 66 final - COD 464 (1996), at 7, “Although
the question whether a design does or does not contain any aesthetic elements is irrelevant in
the context of the requirements for protection, as set out in the Proposal, the need was felt for a
provision indicating that protection should not be available in those extremely rare cases where form
necessarily follows function.” Explanatory Memorandum to the Proposal for a European Parliament
and Council Regulation on the Community Design, COM (93) 342 final - COD 463 (1993), at
14, “No distinction is made in the Regulation between aesthetic and functional designs; they are
equally able to attract protection. In extremely rare cases, the form follows the function without any
possibility of variation.”

Koninklijke Philips Electronics NV v. Remington Consumer Products Ltd., Case C-299/99 (Jun.
18, 2002), opinion of Advocate General Ruiz-Jarabo Colomer, § 34.

Lindner Recyclingtech GmbH v. Franssons Verkstider AB, Case R690/2007-3 (Oct. 22, 2009), 99
30-36, 39-42.

Amp Inc. v. Utilux Pty. Ltd., [1972] R.P.C. 103, at 124.

REFZ F XL P AT 3k B 1949 F 2 M 3% 31 % (Registered Designs Act 1949 » RDA
1949) % 1485 3 AT » A e R AR KN 2 1 CDR 4840 ©
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Hodw PEEGTERMEE SRR ARG IET R E—FHK
M3 IF2ARE > TR W R — A & SRR RE - TR A RKE
R LR R Rk A & o JLEERLIR BN 75 R 42 Philips 82 5
2% A Lego B2 42 % (Case C-48/09 P) kittyhagaR »» B4 -
%545 BRI RAG B EARF My £ S FH BRI RMRE
ERARM BRG] FHZ " AR (areal alternative)  ©

2 L EFERFREE &

KB Amp HAL TS TS | X BERE 2R
FROFER B K BHEREIRE & o o MAREHFRE > L 8KF
BT AFRBL AT TR R E— T bR REIR
FREH TERRMTEARSLERN R FHRZE—FE  FE% -

3V REEBREE AR BB

A IR A PP B3Rt Rl TG A R I 2T
A T AR RENIGERLL AN > Rebhatk H 89
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20

21

22

23

Philips, Case C-299/99, 99 81, 83. Lego Juris A/S v. EUIPO, MEGA Brands Inc, Case C-48/09
P (Sep. 14, 2010), § 57 ,“That would be particularly so if various purely functional shapes of
goods were registered at the same time, which might completely prevent other undertakings from
manufacturing and marketing certain goods having a particular technical function.”

Lindner, Case R690/2007-3, 9 35. Howell, supra note 13, at 62.

Id. 9 36,“The matter must be assessed from the standpoint of a reasonable observer who looks at the
design and asks himself whether anything other than purely functional considerations could have
been relevant when a specific feature was chosen.”

Lindner, Case R690/2007-3, 99 34-35. Suthersanen, supra note 3, at 8. ] 4» > Lindner & ## 3%
CDR A X % 10 R BF4R & TR A RAHREL TR ERF B0 T AL L TRLMM IS
FH 9 RAETEXHREN T ER  BEWRAMCHZAERAGHERTE - WA - BIESIE
5T TR MEEME AL RENSE RN C » AR R BALATEATH TR RIRE R -
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HEP TR A E AR AR (TFBP AR AWAE) - ZINER A JEL
HEEEE o

M2 HELEREMBEIER TR TRt ARE ) RS
TR ) BB AR - 2016 F (BN EHERIRRE) 45
BE ARG AGEREFMELES S EMAREZ FETER - LEEF T
J& Philips R AR EWMERME - RV H R ERE 0 20
W o BB T o AT A A Y K S R T

% { EUIPO shat M By K 2 8 S 5

EUIPO #] #7 & # ERHK £ Rk
o 1R 5 FE
Z 4 D .
) % FH KA
Z_ A g k% 22 275"/\}&.\;%(4%5
KU#’EE/F(AVXJ_ —i[’él‘ﬁ
HANERZEHE e
£ L KW BARRE " it
. . HOE KA FE7 e o %
Lindner % 2o T T s - A @ g 5 e b e | L&
NRAGRE—FE 2.6EBEH R
4,
., ESl:-R0 L 3 B
T FH I
“E o rwmaastmn |TTRR

2% ASSTEC Assembly Technology GmbH & Co. KG v. KLB Blech in Form GmbH, Case R2081/2011-
3 (Sep. 17, 2013), 9 25.

European Commission, Legal Review on Industrial Design Protection in Europe: under the Contract
with the Directorate General Internal Market, Industry, Entrepreneurship and SMEs (2016), at 91,
http://ec.europa.cu/growth/tools-databases/newsroom/cf/itemdetail.cfm?item_id=8845 (last visited
Feb. 17, 2020).

25
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2~ BUNERE Fl & Case C-395/16 = ik €
— RHHF

A% LA DOCERAM 4 iTM £ L ey i » £ B LA E - G HREM
B AR A E A RIF 32 4 (weld centring pin) ° B8k £ 3F A CeramTec # i%
3B B 69 w4 2 DOCERAM % 4R 2 3% 3H48 R # DOCERAM 3 3% & B AL 28
& X Hu 77 i% e (Landgericht Diisseldorf) #51k CeramTec 4% & 3% % & &% * CeramTec
T IR R - R A FR G RN FT T RIEH & I EIRR &
% 8 4% % 1 %8 & b ¥ 45 DOCERAM 84 3£ it 3% 31 ; DOCERAM 71 R » # @y 4L &
% Xk & ¥ %% (Oberlandesgericht Diisseldorf * OLG Diisseldorf) #2#2 E3F ( F 4%

"DOCERAM %, ) -

= IR PR ARIEAIPN R BIR SRR > WA F SRS 1 RS A AL
— XA BRRFGHELERTHER X - A — A A B R G LMy Tt £
B (A EEREZL) SRAMM - I8P A AR By R —
FEHE " HRRILBEF R BEERALCYEHEEL > QBONERREIAT
v 2R P A 3t 3 SR AR o 3k (preliminary ruling) * :

(—) HRIEFE IELHE 1AL E S oM TR RN AL R M T RAE R B
WM aeiR R R ZFEFZE— R & £EBAMLRME T E S IMRAFHR

7 J& T HEPR AR 3E 2
(=) ATHAR AL R &F T 0 ARE AT A A LRI EB 7] & & SN RAF AR A
MR LE—FERL M T FRRRHE ) AR LT TR

TMEH?

% DOCERAM, Case C-395/16, 9 15, 17.

7 1d. 9 16.

2 DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, § 51. R £45H =
T &2 5% | (objective observer) * BF 48 % % Lindner £ i f = " &3 # %X % | (reasonable
observer) °
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— AR AAF R B AT » 2R KRR AT LS QI5E 1AM
R il?‘7«'}f[’)5wl»/,§pi§aﬂ (HH5) L L2 FHRE—FTRE? K
M iF IR & et B e T 0

(—) T3 % CDR % CDD - ¥ &3 43 " shoh At & & 2 & S SN AT 8L
(features of appearance of a product which are solely dictated by its technical
function) JBREERZIES] > TWARKRPZM TS BTH A% > RIE
BRI R IR FI ik AR R R A RS R S BERT N B L - BIBA A =
H#4—= 7% X (autonomous and uniform interpretation ) 3t i A # & Bk
BREeBE RNEFERTETXRL L EA O™ BRARREI T ReeE
C A ARERIES TR A R AT AR BT ) AR — BT -

(=) B CDR % 34% (a) #4F "33, TR &G E&FEE BFHTEHRZ
AIMRI IR 0 BIEF 6 MKF 1AL E 105 5% 1 AREREE
VAAR & RS54 B % (informed user) X | BB ep £ | &R TIRIE - £
UGN 73 AR E R R M A & 0 Hb o B SAEF 1 CABRPERERE
&yt R SR HAT S ARG R R MR R —F 0 4 B A
FoERRAERE Wﬁk%%%i%ﬁiz%ﬁﬁé% o Jw 3L # 75 75 & CDR

Z B8 R BRI AR BEE P » %1 AR T EARE R —
%’ﬁ%@{DRﬁiﬁlwﬁﬂz.ﬁ?l%%&ﬂ%%ﬁE@% 2%
HEhz— -

(Z) 4RI CDR F X5 10 KMBE - 5 816% | A S Al G RRELL D RILEE
ZEHF B S BURAE i AT AR o A Y EF AT AR R B AR
SHEP R AMEME 0 BB H R T 6B AT o B4 AL R R 3
W am A LR R  BAFSIAHEHTRETHEALHZE L

2 DOCERAM, Case C-395/16,9 17.

2 4. 99 19-27, 29-32.

3 DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, § 24. A0tz & F
g DAL A R LML SRR BIEREZIERAE  BARRRAE ) -
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# o ERRFHFREEIRUCSZFRM DRI ES » A TR
AT AT AR R R LR SARE 1 AR KL MM - MR ERE
FEAFTERMEEZ—7

(W) LRI % 815H 1 ARMESL » wZ FRTHRERE SRHMTA I
AirF g (AAIARE T @) AZFIMRFRFEREEN  #ELETA
AF R AR T AR o B E IR AR — AR AT A

TR TR F B LA PR AR R R —

0 HaHRE RS -

S RTRE#E TRRAEH ) ABRNE?

ZAE AR BN EIRRE R T 2
(—) CDR ¥ ksk " R GehhabFF | FRBALATIES] > 5 8465 1 AT AW
w T RBBREE ) REL )RR AR HE - WIEH RRAR RS 6145
F1ARE 1045 178 ZWmF L ¥ FH /A WA E R ek A %37

uSL \fl_ ifi—z%ﬂéﬁiﬁp % °

A

(=) B#A CDR # AN BABKRBAAY: » EEFERBTEEBAF 8MHFH 1A 4k
M B BARIEAE R PTA BT Ak BT o BRI IR TR FME F
BELE S LA MA R FRT M9 LTREm MR
BEMEE - AR AM AR - B IR i X BA BT EY
BERE BZFHF AHRIBRITAEIET R LA E T EHEE

(reliable evidence )
(Z) SERMERREA S —ERAZIETE  BAT A FHUET BN SIEPT

LRI EE o & B AR LB A B PT A B - R
EITT ANV TR

2 J1d. q940-41.
3 DOCERAM, Case C-395/16, 9 34-38.
3 DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard QOe, 4 66-67.

110.2 BEME#ATI VOL.266

51



52

At

BEapi

MEBERRRE——LABUNEBE#IR Case C-395/16 Rzl

v~ A kAT

(=)

#8IEF 1 AHEARRZ T

WS EBABRERZEALERAARBFR TG » BONER
AARE PSS 0 B CDD sk CDR % k485 8156 % | A i AEfL i
RRBEART] - EEEHBBIAR T H BRI FEHAEIRE - £ F
FAEZAZT P RERNEE* AL EFHREBLLRKMM S FH K
BrEZFIEATE 0 FRAX B RPTHERA L BRI h a2 —
FHREFERNRE ZALE 0 IHRRZBELE > o 11> #HA3
FHARRBEALE GFE L (=) ) ;2 EUIPO &Rkt
ATH EFFAGE ) ARG A R/MEL E 53 AR CDR B &
S8k AR ST B R R AT D AR PT L T R ERFE M TR AME
R R T EBEE AR REACTAR ) WFERLFRLT 0 FaE
B T TR 0 B A R Bk ERAGT S RMEARIE S 2R
R B A4 (individual character) ©

BHE EETRAZ "HadAEAMEER ) X TEBLRE
MEohat , > FARL X S EM XA LN TR HIE > WL SRR kB4R
RHAIE X & R ELR T JEAR AT AR P BT AR MR 38 R AL R SRR
HAERGEGFSIEFE I ARAREET?2HTZ  FH CDRIEHRE - &

AeiEm AR R RRIIE—EREFX 7  RETEL S EHMAIRER
Proert » AR REBREBEA K (FFR (=) 343%) 28K
Philips 28 AR R & Lego S M MIZ R B T~ 5 (FBHBHZAE & TR
TARRER ) PABRMERELEET RS Bme s T8 AL EL
N

s 1d. 9935, 37.
3% COM (93) 342 final, supra note 15, at 7, 14-15.

37

Tobias Endrich, Pinning down Functionality in EU Design Law - A Comment on the CJEU's

DOCERAM Judgment (C-395/16), 14 J. Intell. Prop. L. & Pract. 156, 159 (2019).
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(=) HAZEWXERIRE

AZERRZEFTBEERL> THRA— @ L FEKE - FEON
EIRAlEENER AR SRR RS IR R EL
TERBUUANFHURTE L AL REE S B T HERREF, 0B
TR — R Y ERFTHZ " ARBERE ) R EFE
BT = * > & e MR BR % s 12 & 5 36 (slightly but sufficiently ) 15
MATHELEMHE —LHRR S EHXAE - HRARET AR b
AT F E P 2 AR 5 T AL (conceivable) X #EH - RIEZA
SRR A &R R RS EBRBEA LA BN LREREF S
% 1 AMSE S - WH » DOCERAM 8 ¥ 3% 7 X (R =F L F LA
T RRAR 17 A2 SAERST) iR RALE 0 RT R E R 58
B EIRAR A LR 0 B & NIF (projection welding) 483% 16 &
FHAETEZBCDR % 61565 1 AT B AR Ep & H & Hoil7 L4 B 609 A

B

JEEZ R o BRINETR AR R T AN EF BB HAR > miEAE
BT A BRI AR FIETARE | Fde il E T A EC PTAER ¢
FIBF X G R F B I TRARRFREFZEFT  LAXEAE
BT R BT DR AR EFNE—F A & LG4 i ST A
EERK - BOMEIRRS T A BRI EERER AL TREREH
P FR " E ik e /e Bthicon £ UMM A 2 LRkt ez 2454
EBEHZ B DA P BT I SRR 0 4R TR BARRGEET
ZHEPPALERRLAFTAEFRRAENE 5 > REFERTHAE > 17
#HiW S ELTH L mARET o BE b @K ETARIER 8 ) B

38

39

40

41

42

DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, §22. IR =& & 4 >
CeramTec * 7 {2 3% B BUF » ECHRIILZE R -

1d. 99 40, 41.

Id. 9 42.

I1d. 99 47, 64, 67.

Ethicon Endo-Surgery, Inc. v. Covidien, Inc., 796 F.3d 1312, 1329-30 (Fed. Cir. 2015).
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Ep) (Bpig TRHLREEIR ) 0 Flde REEBRKR I A RABK B8
KROA % EH KX LR THERR » R bd 2 S5 e By b An B &3 0 M 1
FEEZ IR EIERBR TR 2 2 BRNERM R BE A BLEL -

#3447 » DOCERAM E 2 il kAL % — s 2k » R Bp » =T 4R
Z R R G L ARRABR HETARE? AEARE LR — @™
AEVE TR AR R FE A Philips TR AR EEET (REE> %3
MR R AR T ERNIIE) AR RREARLEZFTRA
Ao IFMERIN AR X AR B A BLE R — B R R RESR T E R
W S EAF AR AR FI P ik B @ A KR - B EUTMR 775 CDR #e
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Endrich, supra note 37, at 164.

DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, 9 43, n.58.

Uma Suthersanen, Excluding Designs (and Shape Marks): Where Is the EU Court of Justice Going?,
50 IIC 157, 160 (2019).

DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, 9 52-53.
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Suthersanen, supra note 45, at 158.

Suthersanen, supra note 3, at 6-7. Dinwoodie, supra note 5, at 650. MUSKER, supra note 12,9 7.9.
Lindner, Case R690/2007-3, 99 34-35.

Jonathan Dobinson, Rethinking the Functionality Exclusion in EU Community Design Law, 41 Eur.
Intell. Prop. Rev. 639, 646 (2019).
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1d. at 644, 647.

DOCERAM, Case C-395/16, opinion of Advocate General Saugmandsgaard Qe, Y 29, n.28.
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B AR AT PR A > LA FSTH A B TAZR A ey B o HlH N B £ F Senz Technologies
BV v. OHIM, Impliva BV, General Court (Fifth Chamber), 21 May 2015, Joined Cases T-22/13 &
T-23/13 »

EC Legal Review, supra note 25, at 91.
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#1i% (Copyright, Designs and Patents Act 1988 » CDPA 1988 ) k3% 34 (design
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FACHHE2E) 7 A FAMERE SIEF 178 FARB L ARPERZER - T
RIEL | BlARH 7% 84K % 2 A RSB RZEM X HER ML E » S ER A
BEBRR TRRER | GEAS SIES | AL ENZ— 0 RESEA
Bl B R BE S 2 A B ERER SR =

C R LAR

REEREAERT R GHD RO HEAERL % Fams KK
HHEIARES ] REBMEARREBRLFR? PRt A ELT
M RE - AR T Bk A& > I B iRt 2 s 5 2
R LB ERAEA R vl PR E 1R EEE 518 2%
BB KA F EmIER R 3 REMEBERBIK 2 ]
oy b AL R K AT Kiae A i H154F 5 4 &R
ol dm R BARRAT A2 0T FRRRM » S A RAE R R E S
Z 50 A5 B s SALRIFT LK 0 B R B RE M LT o

> CDPA 1988, Section 213(3), “Design right does not subsist in—
(b) features of shape or configuration of an article which—
(i) enable the article to be connected to, or placed in, around or against, another article so that either
article may perform its function.”
RDA 1949, Section 1C(2), “A right in a registered design shall not subsist in features of appearance
of a product which must necessarily be reproduced in their exact form and dimensions so as to
permit the product in which the design is incorporated or to which it is applied to be mechanically
connected to, or placed in, around or against, another product so that either product may perform its
function.”

*® MUSKER, supra note 12,9 7.1.

5l X ] RIRA 2 ¢ zﬁaﬁmﬁm 90 “FJE F| F 5 2017 SeAT A R ~ KB iEFT 100 L & L
F 1018 SRR F Atk » K HATHKREE 87 SFLHFIF 5 63 JRATH Ak & SHATEK IR 87 F /L
FF 5 1334 SRATECA R -
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Peter Lee & Madhavi Sunder, The Law of Look and Feel, 90 S. CAL L. REV. 529, 584 (2017). st

%k > Orit Fischman Afori * Michael Risch * Uma Suthersanen 5 & %35 % 35 & #a 41 F 78 -

Id. at 585-86.
1d. at 584 , “Indeed, given the difficulties of parsing the utilitarian and aesthetic functionality, it may
be more useful to simply regard the functionality doctrine as preventing unfair competition.”
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