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° 3B A2 % 10 44 ¢ Infringement of registered trade mark. ...(2) A person infringes a registered
trade mark if he uses in the course of trade a sign where because—(b) the sign is similar to the trade
mark and is used in relation to goods or services identical with or similar to those for which the trade
mark is registered, there exists a likelihood of confusion on the part of the public, which includes the
likelihood of association with the trade mark.

C AREAEBEAZESE 104/46% 2 -
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Comic Enterprises v Twentieth Centry Fox Film Corp [2016] EWCA Civ 41 at [28] .

1994 3£ B A AR% % 10 445 3 78 © A person infringes a registered trade mark if he uses in the course

of trade, in relation to goods... a sign which—

(a) isidentical with or similar to the trade mark...
where the trade mark has a reputation in the United Kingdom and the use of the sign, being
without due cause, takes unfair advantage of, or is detrimental to, the distinctive character or the
repute of the trade mark.”

Interflora Inc v Marks and Spencer plc [2014] EWCA Civ 1403 at [69].
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' Specsavers International Healthcare Ltd v Asda Stores Ltd [2012] EWCA Civ 24 at [52].
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2 Planetart LLC v Photobox Ltd [2020] EWHC 713 at [26]-[29].
B Whyte and Mackay v Origin [2015] EWHC 1271 at [44].
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"Qatly ; #1E2 "PureOatly ; % 7]3F 4§ PureOaty 3%3% 2% & Oatly /&
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Protecting Lawful Streaming Act of 2020, PLSA )  Bp & hu & JEi% & AR a9 7 5 -
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Copyright Law of the United States (Title 17) and Related Laws Contained in Title 17 of the United
States Code, U.S. Copyright Office, https://www.copyright.gov/title17/ (last visited Jul. 9, 2021).

¥ 17 U.S.C. §106(4) (2021).

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly

17 U.S.C. §101 (2021). To “perform” a work means to recite, render, play, dance, or act it, either
directly or by means of any device or process or, in the case of a motion picture or other audiovisual

18
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work, to show its images in any sequence or to make the sounds accompanying it audible.
FREKGE S M AAE S  ikay B R B R B RS EFRIHR (97 FE) $AFR
& B 2302008 11 A -

2 17 U.S.C. §101 (2021). A “device”, “machine”, or “process” is one now known or later developed.
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17 U.S.C. §101 (2021). To perform or display a work “publicly” means —

(1) to perform or display it at a place open to the public or at any place where a substantial number of
persons outside of a normal circle of a family and its social acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work to a place specified
by clause (1) or to the public, by means of any device or process, whether the members of the public
capable of receiving the performance or display receive it in the same place or in separate places and
at the same time or at different times.

TR GE S MRS miRay B AR R B FEH S B RZAR (97 FE) AR
& B 2402008 F 11 A -

17 U.S.C. §101 (2021). To “transmit” a performance or display is to communicate it by any device or
process whereby images or sounds are received beyond the place from which they are sent.
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** House Report No. 94-1476, at 64 (1976).
» 17 U.8.C. §101 (2021).
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* H.R. Rep. No. 90-83, at 29 (1967).

27

28

Warner Bros. Entertainment Inc. v. WTV Systems, Inc., 824 F. Supp. 2d 1003 (C.D. Cal. 2011).

House Report No. 94-1476, at 64-65 (1976).

a performance made available by transmission to the public at large is “public” even though the
recipients are not gathered in a single place, and even if there is no proof that any of the potential
recipients was operating his receiving apparatus at the time of the transmission. The same principles
apply whenever the potential recipients of the transmission represent a limited segment of the public,
such as the occupants of hotel rooms or the subscribers of a cable television service. Clause (2) of the
definition of “publicly” is applicable “whether the members of the public capable of receiving the
performance or display receive it in the same place or in separate places and at the same time or at
different times.”

111.6 E2MEEAT voL.282

39



40

(=) FBERREHH R

TEREIR BN BB Al
— e XBE BRI L% PLSA A S FREREBUR

% B & & /%% American Broadcasting

Companies, Inc. v. Aereo, Inc. &

R PR A R B AP B BAFE > R BRREREERLS

fREREGMBANRGE - Af o EEERELFABENLETREH A

# L

& B

THEFHERAIDAAE > BFIRERETRAEL EALE LR ER
2|

ARG BAAE AR EREERETREGH B T AMRIR ) B9FR

B3 ° 2014 “F American Broadcasting Companies, Inc. v. Aereo, Inc. & *° » B

AERRSFERAB ML — FHNETRHE -

1>
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32

American Broadcasting Companies, Inc. v. Aereo, Inc., 134 S. Ct. 2498 (2014).

Id. at 2503.

Id. at 2503-2504.

Id. at 2503.
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39

Id. at 2504.
Id. at 2506.

1d.

1d. Under this new language, both the broadcaster and the viewer of a television program “perform,”

because they both show the program’s images and make audible the program’s sounds.
1d. at 2506-2507.
Id. at 2509. The transmit clause suggests that an entity may transmit a performance through multiple,

discrete transmissions.

1d.
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Id. The Act applies to transmissions “by means of any device or process.” And retransmitting a
television program using user-specific copies is a “process” of transmitting a performance.

Id.

1d.

Id. at 2509-2510.

Id. at 2510.

Id. at 2511.

Id.
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VEHEFR TREREREIN  ERXABRZEERTZALEHTROERT > TFE
BRI EFARE” - M EZMEEREPREZEERTOER - A7 FEH X
% 506 ) F S A R R ERFE LR FLE 18 BAMMRE (F 2319
e~ B 2319A & ~ 5 2319B f6dn 5 2319C 14 ) #HiFHRIL AT B ARAT EFHD

WA FIAE & Bk K AR E R IANE - MR EFEFFRRTOREITS
k%@%ﬂAﬁﬁ%ﬁ”o%%’%W%%%ﬂ$%%%i%%%ﬁéA%r&
Bl TABHMER T BTRIFETE "RE ) BHELBABRET
LIAHAIT LA T AR REER G RIERT o FEATAAR EREEMNE
He™ o REZEHMRETZNZBARETE  £FHEARELTE -

(=) BE&RITE (ERPRRA)

ZBBE A 1897 Fa R AFZEHEHZHETART M T E
Fo DB A BB RERME T ARKIR E&EM’F%%B%%VF%QM%%
ITHRRBILEATE B o ZBBE G 1909 F 4 @57 F1EH
A A E I AR RER T FERAES R BN > o E
BAE S R AR AR TR FEBE Y 1971 Fi@® " iRF

F MG E%R%E | (the Sound Recording Amendment of 1971 ) - #4k-F & 4F
7 B VA AR B AR 2 ' 2 1B X IR G BIRGE ST EEGI £

¥ 17 U.S.C. §502 (2021).

*® 17 U.S.C. §504 (2021).

* 18 U.S.C. §2319 (2021).

" Charles Wallace, Civil v. Criminal Liability Under the Copyright Act, Creedon, https://creedon.com/
blog/2020/9/1/civil-v-criminal-liability-under-the-copyright-act (last visited Jul. 9, 2021).

*1 17 U.S.C. § 506(a)(1)(A)(2021).

*2 United States v. Liu, 731 F.3d 982, 990 (9th Cir. 2013).

* Cooley v. Penguin Grp. (USA) Inc., 31 F. Supp. 3d 599, 609 (S.D.N.Y. 2014).

* Act of Jan. 6, 1897, ch. 4, 29 Stat. 481, 481-82 (1897).

> Copyright Act of 1909, Pub. L. No. 60-349, ch. 320, § 28, 35 Stat.1075, 1082 (Mar. 4, 1909).

Sound Recording Amendment, Pub. L. 92-140, 85 Stat. 391, Oct. 15, 1971, effective February 15,

1972.

56
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VARCE @ oy ) S ik B R e R o EB B g5 1976 FF RIS ITE
Ve HE iR B BRI RN EF R0 B0 8 - AF A AT 8 R A B SR R A 0

mEI IR IBRED AR LSRR R ITENSE
RSIEZ1EEL

1970 FR AL e SR E (TH) PprE (BF) F
BeFo ER 0 BRAT BB - £ O R AT HE A o U HE SR IR T Y
FIESTAR T - FHA 1982 Fili® T BIR A §FHETHE , (the Piracy
and Counterfeiting Amendments Act of 1982) - £ £ B A %E 18 BIETH
2319 % M ARRBEH REF L EF N ERITSE (REEZRE K
A HE ) HE 4% A TR B E R A2 RAF T A AR R EAEHE R S 506 15 (a)
AW EEHRETSL (AR TR - AR FER AR RER) A
92 SR 7 o M AT AT EREmEMINLER - FRIAERE N
ﬁ@%’ﬁ%%%ﬁ*mﬁ%%ﬁmm%%ziuwkﬁ w3 H
ERFEMARBARRELHFR KL - ZE LT MEMTAHAMSKE
REF LA EHEMDPITTZE REF - BA 932 I3 7 RARRAT
A BABAREHEZRRE B RAREFITEARALTFR ™ -

M

#1990 FRn Bl % - B 4838 0y 5 LT B — i FAEAES
ZBIBgEA 1992 Fidil " EEHEEREEL ) (the Copyright Felony Act
of 1992) » B RETH EI BT » £ % 2319 1545 E R A S KB PTAH
FARMEAE S mAMERFRERES > ARG TR E L H T %R
BIAG IR L E K ® o B T B & United States v. LaMacchia % ' K& %

1

A

=z,
=

57

58

59

60

61

James Lincoln Young, Criminal Copyright Infringement and a Step Beyond: 17 U.S.C. § 506 (1976),
60 Neb. L. Rev. (1981). Available at: https://digitalcommons.unl.edu/nlr/vol60/iss1/6 (last visited Jul. 9,

Piracy and Counterfeiting Amendments Act of 1982, Pub. L. No. 97-180, 96 Stat. 91 (1982) (codified
at 17 U.S.C. § 506(a) (1982)).

THE PIRACY AND COUNTERFEITING AMENDMENTS ACT OF 1982, https://cdn.loc.gov/
copyright/history/mls/ML-285.pdf (last visited Jul. 9, 2021).

The Copyright Felony Act, Pub. L. No. 102-561, 106 Stat. 4233 (1992).

United States v. LaMacchia, 871 F. Supp. 535 (D. Mass. 1994).
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AT LM ERT - 2R B G 1999 1818 T 845 55 Kbk B A4
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Improvement Act of 1999) 1537 FFHE X A » MEFEHERTNER
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62
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65

No Electronic Theft (NET) Act, Pub.L. No. 105-147, 111 Stat. 2678 (1997).

The Digital Theft Deterrence and Copyright Damages Improvement Act of 1999, Pub. L. No. 106-160,
113 Stat. 1774 (codified as amended at 17 U.S.C. 504(c) (2004)).

Artists’ Rights and Theft Prevention Act of 2005, Pub. L. No. 109-9, 119 Stat. 218 (codified as
amended in scattered sections of 17 and 18 U.S.C.).

18 U.S.C. § 2319 (2021).
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70

I. Trotter Hardy, Criminal Copyright Infringement, 11 Wm. & Mary Bill Rts. J. 305 (2002).

17 U.S.C. §§ 506(a)(1)(A)-(C) (2021).

(a) Criminal Infringement.—

(1) In general.—Any person who willfully infringes a copyright shall be punished as provided under
section 2319 of title 18, if the infringement was committed—

(A) for purposes of commercial advantage or private financial gain;

(B) by the reproduction or distribution, including by electronic means, during any 180—day period, of
1 or more copies or phonorecords of 1 or more copyrighted works, which have a total retail value of
more than $1,000; or

(C) by the distribution of a work being prepared for commercial distribution, by making it available on
a computer network accessible to members of the public, if such person knew or should have known
that the work was intended for commercial distribution.

18 U.S.C. § 2319(b) (2021).

17 U.S.C. § 506(a)(1)(C) (2021).

18 U.S.C. § 2319(d) (2021).
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18 U.S.C. §§ 2319(b)(3), 3571(b)(5) (2021).

18 U.S.C. §3571(b)(5) (2021).

18 U.S.C. §§ 2319(b)(3), 3571(b)(5) (2021).

18 U.S.C. §3571(b)(5) (2021).

Promoting Investment and Protecting Commerce Online: The ART Act, The NET Act, and Illegal
Streaming: Hearing Before the Subcomm. on Intellectual Property, Competition and the Internet of
H. Comm. on the Judiciary, 112" Cong., 1* Sess. (2011) (written statement of Michael P. O’Leary,
Executive Vice President, Motion Picture Association of America, Inc.).

18 U.S. Code § 2319 - Criminal infringement of a copyright; 18 U.S. Code § 2319A - Unauthorized
fixation of and trafficking in sound recordings and music videos of live musical performances; 18 U.S.
Code § 2319B - Unauthorized recording of Motion pictures in a Motion picture exhibition facility.
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#2011 F3h T HEER EAEE ) (the Commercial Felony Streaming
Act) - FERIESTEBUAIL T 17 B 5 506 #6Aa 5 18 B % 2319 4% » M A
EHBRIMATEA LB G IEFERFZEHEMES (REAHAKEHE) o
WRITHERELEER R THR S FAIMER - ZELTHANERER
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77

Promoting Investment and Protecting Commerce Online: The ART Act, The NET Act, and Illegal
Streaming: Hearing Before the Subcomm. on Intellectual Property, Competition and the Internet of
H. Comm. on the Judiciary, 112" Cong., 1" Sess. (2011) (written statement of Michael P. O’Leary,
Executive Vice President, Motion Picture Association of America, Inc.).

Promoting Investment and Protecting Commerce Online: The ART Act, The NET Act, and Illegal
Streaming: Hearing Before the Subcomm. on Intellectual Property, Competition and the Internet of
H. Comm. on the Judiciary, 112" Cong., 1* Sess. (2011) (written statement of Michael P. O’Leary,
Executive Vice President, Motion Picture Association of America, Inc.).

78

111.6 E2ME#RT voL.282



pus

ZEVERETAE BB bl
—IEER T HT )% PLSA i8R & (R EBUR

(the Preventing Real Online Threats to Economic Creativity and Theft of
Intellectual Property Act, PIPA) #» SOPA ° PIPA #» SOPA £ £ B B & % %
W & e ik R B EAVEHE R AT R B IR AR RS R 0 EE A I
12HE-F & © SOPA # " H@B A FM AR RIRFEHES ) - AR T HB
MR AN RE AR ERRANES ) HRERLETS AT LR

FEMGERTE - HBILIFF BRI THMEHEMESGRETSL
SOPA % T % Bl &) ik 3R HE 71 4 Bl B #5 Bk i R SOPA BT hy AT 6 7 AR
A AL R £ T H Al X EIE SOPA 244 4E%R-F 4 » 84 LR
AR T A b e FRIE R 0 Bk ROR#H SOPA 58 2LR ¥ 0 3t H 5k
FMEBBAGTERZLE  FABRG XFFTHE » &L SOPA RHEHF
Wil o ATHMIAKEERIT L FREAREGHIEEBRTFEHER
BB HILR A N BORRARRFFFR 0 AL RIKRMILIEE IR -

% SRR MR AGK B 230 £ B B 9 R A AR AR R R S B R ey
PABERA - A& FHREL—BRT FEERAKRZERMNT > &k
HABITERREIEEXEERT - RRAFEHATATHAERETHE EER
(TR  BAHANARBERRET) MK — THREH =K
B O BAERGET  HEEXPARMRER LA F0L B
ABIERERKZERRI - RRFEHERSE > FRRS TR AL

B EEHK > AT TAER > WA B HAFER
AEAE P e

79

80

81

82

What is SOPA and how does it work? The Stop Online Piracy Act explained, https://www.theverge.
com/2011/12/22/2648219/stop-online-piracy-act-sopa-what-is-it (last visited Jul. 9, 2021). The Dawn
of a New Era for Copyright Online, https://www.theregreview.org/2021/04/12/slater-watts-dawn-new-
era-copyright-online/ (last visited Jul. 9, 2021).

SOPA is dead, Smith pulls bill, CBS News (Dec. 19, 2012, 4:42 PM), https://www.cbsnews.com/news/
sopa-is-dead-smith-pulls-bill/ (last visited Jul. 9, 2021).

DOJ to Congress: Make online streaming a felony, THE HILL, https://thehill.com/policy/
technology/213285-doj-to-congress-make-online-streaming-a-felony (last visited Jul. 9, 2021).

Steve Brachmann, Register of Copyrights Testifies on Copyright Office Modernization, Streaming
Piracy and Music Modernization Act Implementation, IPWatchdog, https://www.ipwatchdog.
com/2019/07/31/register-copyright-office-modernization-streaming-piracy-music-modernization-act-
implementation/id=111768/ (last visited Jul. 9, 2021).
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11

Tillis Releases Text of Bipartisan Legislation to Fight Illegal Streaming by Criminal Organizations,
Thom Tillis PRESS RELEASES, https://www.tillis.senate.gov/2020/12/tillis-releases-text-of-
bipartisan-legislation-to-fight-illegal-streaming-by-criminal-organizations (last visited Jul. 9, 2021).
COVID-19 Relief Bill Contains “Protecting Lawful Streaming Act” Criminalizing Illegal Streaming,
The Federal Docket, https://thefederaldocket.com/covid-19-relief-bill-contains-protecting-lawful-
streaming-act-criminalizing-illegal-streaming/ (last visited Jul. 9, 2021).

Michael Antonucci, United States: New Legislation: CASE Act And Protecting Lawful Streaming Act,
Mondagq, https://www.mondaq.com/unitedstates/trademark/1047506/new-legislation-case-act-and-
protecting-lawful-streaming-act (last visited Jul. 9, 2021).

Tillis Pushes Prison Time for Online Streamers After Pre-Election Hollywood Cash Blitz, https://
prospect.org/power/senator-thom-tillis-pushes-prison-time-for-online-streamers/ (last visited Jul. 9,
2021).
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John Eggerton, New Bill Would Finally Make Illegal Streaming a Felony, Next TV, https://www.
nexttv.com/news/new-bill-would-finally-make-illegal-streaming-a-felony (last visited Jul. 9, 2021).

* Harmonizing Penalties for Criminal Copyright Infringement, copyright alliance, https://
copyrightalliance.org/wp-content/uploads/2017/09/Position-Paper-Harmonizing-Penalties-for-
Criminal-Copyright-Infringement.pdf (last visited Jul. 9, 2021).

Kevin Madigan, Protecting Lawful Streaming Act Signed Into Law: What You Need to Know,
copyright alliance, https://copyrightalliance.org/protecting-lawful-streaming-act-signed/ (last visited
Jul. 9, 2021).

Shiva Stella, Public Knowledge Responds to Senator Tillis’ “Felony Streaming” Copyright Proposal,
https://www.publicknowledge.org/press-release/public-knowledge-responds-to-senator-tillis-felony-
streaming-copyright-proposal/ (last visited Jul. 9, 2021).

The Dawn of a New Era for Copyright Online, https://www.theregreview.org/2021/04/12/slater-watts-
dawn-new-era-copyright-online/ (last visited Jul. 9, 2021).
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SLF A o MR T AL T (X Bl 612 & F k¥R 5 o AR¥E PLSA F» American Broadcasting
Companies, Inc. v. Aereo, Inc. & * B A3k 47 5> £ B ZA4E 4 7% Pi4% T public performance ; * #&
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# M T digital transmission ; 3t 3t " digital transmission service ; VA & °

* 18 U.S.C. § 2319C(b) (2021).

(b) Prohibited Act.— It shall be unlawful for a person to willfully, and for purposes of commercial
advantage or private financial gain, offer or provide to the public a digital transmission service that—
(1) is primarily designed or provided for the purpose of publicly performing works protected under
title 17 by means of a digital transmission without the authority of the copyright owner or the law;

(2) has no commercially significant purpose or use other than to publicly perform works protected
under title 17 by means of a digital transmission without the authority of the copyright owner or the
law; or

(3) is intentionally marketed by or at the direction of that person to promote its use in publicly
performing works protected under title 17 by means of a digital transmission without the authority of
the copyright owner or the law.
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* 18 U.S.C. § 2319C(c) (2021).

(c) Penalities.— Any person who violates subsection (b) shall be, in addition to any penalties provided
for under title 17 or any other law—

(1) fined under this title, imprisoned not more than 3 years, or both;

(2) fined under this title, imprisoned not more than 5 years, or both, if—

(A) the offense was committed in connection with 1 or more works being prepared for commercial
public performance; and

(B) the person knew or should have known that the work was being prepared for commercial public
performance; and

(3) fined under this title, imprisoned not more than 10 years, or both, if the offense is a second or
subsequent offense under this section or section 2319(a).

Tillis Releases Text of Bipartisan Legislation to Fight Illegal Streaming by Criminal Organizations,
Thom Tillis PRESS RELEASES, https://www.tillis.senate.gov/2020/12/tillis-releases-text-of-
bipartisan-legislation-to-fight-illegal-streaming-by-criminal-organizations (last visited Jul. 9, 2021).
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What is SOPA and how does it work? The Stop Online Piracy Act explained, https://www.theverge.
com/2011/12/22/2648219/stop-online-piracy-act-sopa-what-is-it (last visited Jul. 9, 2021).

The Dawn of a New Era for Copyright Online, https://www.theregreview.org/2021/04/12/slater-watts-
dawn-new-era-copyright-online/ (last visited Jul. 9, 2021).

How PIPA and SOPA Violate White House Principles Supporting Free Speech and Innovation,
Electronic Frontier Foundation, https://www.eff.org/deeplinks/2012/01/how-pipa-and-sopa-violate-
white-house-principles-supporting-free-speech (last visited Jul. 9, 2021).

# K\ A 0 4038 SOPA 47 » https://zh. wikipedia org/wiki/Wikipedia:%E6%8A %97%E8%AD%B
0SOPA%E8%A1%8C%E5%8B%95 (&% &% B 1 2021/07/09) -

1% RichiJ ennings, SOPA/PIPA 'dead' as OPEN bill rises from ashes, COMPUTERWORLD, https://www.
computerworld.com/article/2472142/sopa-pipa--dead--as-open-bill-rises-from-ashes.html (last visited
Jul. 9, 2021).

Tillis Releases Text of Bipartisan Legislation to Fight Illegal Streaming by Criminal Organizations,
Thom Tillis PRESS RELEASES, https://www.tillis.senate.gov/2020/12/tillis-releases-text-of-
bipartisan-legislation-to-fight-illegal-streaming-by-criminal-organizations (last visited Jul. 9, 2021).
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% Kevin Madigan, Protecting Lawful Streaming Act Signed Into Law: What You Need to Know,

copyright alliance, https://copyrightalliance.org/protecting-lawful-streaming-act-signed/ (last visited
Jul. 9, 2021).
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Shiva Stella, Public Knowledge Responds to Senator Tillis’ “Felony Streaming” Copyright Proposal,
https://www.publicknowledge.org/press-release/public-knowledge-responds-to-senator-tillis-felony-
streaming-copyright-proposal/ (last visited Jul. 9, 2021).
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