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FAEN V-2 %€ ( Fairness In BIEHE ~ $EiA(Eqh ( Choreographic
Music Licensing Act of 1998 ) ;> 55751 Works ) ~ WHEl ( Pantomimes ) ~ &
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( mom-and-pop establishment ) 55 58"  (Perform Publicly ) 3%{EfHh
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1 17 USCA § 106(4). Exclusive rights in copyrighted works. Subject to section 107

through 120, the owner of copyright under this title has the exclusive rights to do

and to authorize any of the following; ......(4) in the case of literary, musical, dramatic,

and choreographic works, pantomimes, and motion pictures and other audiovisual

works, to display the copyrighted work publicly. 2% Irwin J. Schiffres,
“ Exclusive Rights in Copyright Works; Exploitation of Artistic and Literary

Property[ § § 70-123]” , 18 Am. Jur. 2d copyright and Literary Property § 74 (1985)
(LA féififs 18 AMJUR COPY s 74 ) .
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ot-her audiovisual work, to show its
i-mages in any sequence or to make
the sounds accompanying it
audible ) 4 o
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2 R TIrwinJ. Schiffres gij#& >, Section 74.
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images, any sort of trans-mitting or
amplifying apparatus, any type of
electronic retrieval system, and any
other techniques and systems not
yet in use or even invented.” )> it
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4 17 USCA § 101
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5 2 Melville B. Nimmer & David Nimmer, Nimmer on Copyright, s8.14[B], at 8-168
(1995).
6 Nimmer, gii{EE, [FEH

MATEE “ APEH” (Publicly)
BN KIS B PR
101 fARAIBE » HEsReds 7
(1) SN RS A HIZ T B
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1976 = T (BRI STV E e
L

7 ANGESCHRERE SRR NIBGEISHRED T 25 B A it o> 55— B E rhaEREI
+JUEHR « HJFSCRS 17 USCA  § 101. Definitions: To perform or display a work

“publicly” means -

(Dto perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of a family and its social

acquaintances is gathered; or

(2)to transmit or otherwise communicate a performance or display of the work to a

place specified by clause (1) or to the public, by means of any device or process,

whether the members of the public capable of receiving the performance or

display receive it in the same place or in separate places and at the same time or at

different times.

8 House Rep. No. 94-1476, p. 63, noting that a singer performs when singing a song, a

broadcasting network performs when it transmits the performance, whether live or
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on record, a local broadcaster performs when it transmits the network broadcast,

and a cable television system operator performs when it retransmits the broadcast to

its subscribers, and all such performances are public: although an individual

performs when he plays a phonograph recording, such a performance is private and

not public.

AN o FIREE ~ =R ~ R —
fig/ N SR SN S TR SRS R
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FHEE ~ BEVIERESIT T » AN SRk
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ok L BTGAIRN A A) - SEEd
FiFBeArEH Fortnightly Corp. v.
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o FTIBERITIBE RS A ( © the
functional test depends upon a
determination of the function that is
played by [cable television ]in the

overall process of telecasting and
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television broadca-ster in one sense
does less than the exhibitor of a
motion picture or stage play: he [or
she] supplies his [or her] audience
not with visible images but only

with electronic signals. The vie-wer



conversely dos more than a

mem-ber of a theater audience: he

o 392 U'S. 390 (1968).
10 500 F.2d at134.

provides the equipment to convert
ele-ctronic signals into audicble
sound and visible
images....Broadcasters perform.
Viewers do not perform ...One
[broadcaster] is treated as active
per-former; the other [viewer], as
passive beneficiary.” ) ; 11 EA
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FES 5 AR R
O T EZ LA R T2 FiE
N RRE VB ©
AN ZE BB B i e KA E
Stewart 7f Aiken —ZZHIRAHFER -
[ AP B G — R AEFRAMII B 2R
2 B DG MBI IR SR S 5
JEFTNHRERSSE BRSO > SRAES TR
PGSR ERE N AR ELN 1 R Al
JEH ARG SRAAISRER o
T HEASERIEE s iR
AR EHBEEH] Aiken T HAHEIFEER
BEINAME T AR ERE - 152k
TEESSS T FtErarniNgE - | Bt
&b Rl > ARSI
B AN RS 2 i - DA EREeE
JEERRI RIS H R LR > Y524
PIMESs o fH s > feEsalER s
BH > $EHEHI 22 ERE ABREESIEE
O E & R R ) R B 5
AH > 4@7*% FEBIfRER < o T)Es

T A 89.05

]

AR F IR T RNTT RS

“VEHT » RIBSWEEE PGS
{ESLEAEE— A DAZRIEI TS - ATLAERF
ISR

FErEEEON - B T IETEE1)
e - HaZ i EA R T
TERNTRIGFTSCEE B AEN © (KL -
SRS « R RERE S A
I EICE SRRESEE - Kb E S
T a]— i/ NP SRR S M A
AL 14 o By bstfgB i - [RIb
S wo A B DR S B T
B > ARG FHERES ©

5 BI1976 5 F [ (ST 1
FLig

= 11976 % F (FHE 57110 (5) [
] R

A S RS S IEARR » 35
AR SR A (HETNERE
FOE © PIRRCE RRIBEE I T RS A
R ARG AN TRIE) . - S E
TR S ISR TS X
ER=E T s AN



HE

13 Aiken ¥IFRFC 422 US. at 162, HJFSCE” One has only to consider the countless
business establishments in this country with radio... sets on their premises...to realize
the total futility of any evenhanded effort on the part of copyright holders to license
even a substantial percentage of them.” A; “practical unenforceability of a ruling
that all of those in Aiken ’s position are copyright infringers.”

14 Peggy H Luh, 711 PAY ORDON T PLAY : BACKGROUND MUSIC AND THE
SMALL BUSINESS EXEMPTION OF COPYRIGHT LAW, 16 Loy. L. A. Ent. LJ. 711,

at717-718.
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(exemption )e [K|tt - SEEREEEr 517
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apparatus by

15 Peggy H Luh, gij#Esg P.718.
16 [AIRIRE
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18 H.R. Conference Report No. 94-1733, 94t Cong, 2d Sess. 75 (1976).

1 AMGESCEESCERIERE NBGESHmE] T S B R At L S — UH R — —h
H » pHEREL+UEHM - 17 USCA § 110. Limitations on exclusive rights:
exemption of certain performances and displays: Notwithstanding the provisions of
section 106, the following are not infringements of copyright......(5) communication
of a transmission embodying a performance or display of a work by the public

reception of the transmission on a single receiving apparatus of a kind commonly

used in private homes, unless-

(A)a direct charge is made to see or hear the transmission; or
(B) the transmission thus received is further transmitted to the public;

AKIA e - HREE ~ =382 -
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PR BATAHAE N R ~ BEVER
B TES » UNSREXEF RS =
—REEREE R ARG - RIS
BNMEFEZ AN B - 3%
B L MNEERTE » TS T7E

* IRIEZEAE AL P I A BEER
IS SR R EBE—
PR SR LETE RIS IR
R ORE . HIRSTEF S MEZeHEYS
P o

BE X “ /g7 ( small
business establishments ) %5 05401
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SR BRI TR =8 0 T2+
—EN TR - IRt R A
Bea R R/ NSk o ISt » 7E Sailor
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SEE > Horh 11 (ESRERR RO S RNEEIII ARG « 221 Peggy H Luh, BIHESC

FIN53.

2 H.R. Rep. No. 1733, 94t Cong., 2d Sess. 75 (1976).

2 H.R. Report No. 94-1476, 94th Cong,., 2d Sess. 87 (1976).
23 744 F.Supp. 763, 767 (W.D. Tex. 1990).
2 665 F.Supp 655, 658 (N.D. IIl. 1987),aff *d, 855 F.2d 375 (7t Cir. 1988).

2 516F.Supp. 923 (S.D.N.Y 1981),aff ’d per curiam,668 F2d 84 (2d Cir. 1981),cert.

denied, 456 U.S.945(1982).
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) SR M (intended  the
exe-mption to apply only to stereo
syste-ms that produce music over a
limited area ) 27 o |fij7E Broadcast
Music, Inc. v. Claire's Boutiques,
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27 Claire ’s Boutiques, Inc., 949 F.2d at 1493-94.

3 949 F.2d 1482 (7th Cir, 1991).

2 “the exemption is available only if (1) a single receiving apparatus is used, (2) the

single receiving apparatus is of a kind commonly used in private homes, (3) the

transmission is provided free of charge, and (4) the transmission is not ’ further

transmitted *  to the public. ”
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— A e AR 1 R
H . B RER LU T ERIV\
TE®RME (a
four-speaker system )» J32 “—¥ER
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(outer limit ) 32 o [X[|It » ¥ Cass
County Music Co. v. Muedini®® —2g

single-receiver
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30 See Paul Porvaznik, Case Analyses, 6 Depaul-LCA ]. Art & Ent. L. 139, at 141 (Fall,

1995).
3L 422U, 151 (1975).

32 422 US. 151 (1975). See Paul Porvaznik, Case Analyses, 6 Depaul-LCA J. Art & Ent.

L. 139, at 141 (Fall, 1995).
55 F.3d 263 (7t Cir. 1995).
Peggy H Luh, Fij#E>C P.725.
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+HEHRN - 17 USCA § 101. Definitions. ...... To “transmit”

display is to communicate it by device or process whereby images or sounds are

a performance or

received beyond the place from which they are sent.
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