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Analysis in Doctrine of Research
Exemption : Biotech-related Basic

Research as a Studying Case

BASEF : WIZUBRIN, EFE, S, OHA, ELHY, £YH
R, RERAX, EXHRIAREL BABEEEWRA BEIHRE

PNRE

FEUNERERRFEZNFAZREYNREXRRENRR , B
ERATEFEMARABBELEYRMBHRER "ERTRERARN
ME) NEE  LNAENMARBERARBI EARNHNEERERH H
i, MBEBEERNEE 57 REBMERAZRE  THEEMEBENE
THRERN, cBH. EREEBEI R  RBRAHERZERAEE
MeXBERAES , BREENSERS. AEMAGEN, AKRPBHILEE
BREECER  AXEBRRERRENEHN , BAR "R, &
"EMRER) cAREASNERELHMBELHAM CEEF,

RYAEE

Taiwan devotes itself into culturing biotechnology industry by laying
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groundwork of competitive advantage of nation. Most useful arts then would
be produced and transferred preponderantly from academic research institute
due to the factors of technique itself, environment and governmental policies.
This phenomenon makes research activities conducted in these institute being
use-for-profit, but not non-profit anymore. Research exemption rule thus
can’ t provide protection of them. Based on the results of economic analysis,
for the purposes to avoid the transaction cost being such high that hindering
the progress of science, to increase the positive externality and the
supplement of knowledge, and also to prevent resources from under-use. This

article suggests that the scope of research exemption should be broadened in

order to separate “ knowledge information” in the area of R&D from

* useful arts” in the area of commerce. By doing this, the information

utilized in, only in, R&D area will be still public goods as usual and the rest

information falls into quasi-public goods if it meets the criteria of useful arts.

FEE REAREYUNENBERBIAREA
HMRAABEACEHEBANRE
(ELER)

F=0 BEZIEN - EFFtERFIEAFEA
BmEANEAHEH

AEN_HRATHDEREXBREBRES , BIRFAERMAIKE ,
UREFHRREN 50 KINE LWBHAARES "2WAREERRER,
BRABREBLEREXRREBRTEIRENKOERN. ETELRY
THIREBNEMUARERERNENERRE  TEEMNZEZLE , BA
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TENERE REAREENHES "HRERARR . OREERH &
SHMBREHHNBCAERNEBNARADEERNERABENZEN
E S  BNAREHER/OLHIERTR(CHSEMAER "
RERARA, NEBER  RUAFREBEMECERIESEEZNEMH
HZAENZREBEE WRAERXZENBARA/AZER, RERREH
XREHRIENFMHERZRE, LRHESBMARERIAABREER
HACRAEREAEMER , REMERERNBCSMAREAIIN , H
R BEERTARENBRENERTSZIZE,

ENNEEXR-LUMRBRACEERNER  HPEMF RN
FEBPREXR, MESMERFHEELFRANNAREEINAE EE
RE, EREVBREXEXRCNEERRE. T K HEEEHFER
EXATSPERXZEREFBEZEREEN M BAR , AIREE
FRELZINBERRFOMMUEN FRECESEEEEFENSRECE
N, AUESXZETEESTERRARE. LEARFENBIRER
BXEBFNIRENE , YEBTRERF , ARG RERNBNHFRSE
BERAANEENNEESEE,

AW, ENHEHRECENEENFNZINESE , T EXBAIF.
EREEXBRNVER A6 SANFTHREBERRRMODERS . BAK A
RRE ., AE R E R R B E R A 5 A B2 M7 5 30 19 E R BR IR K
(FE+TtEtHR-E-—R) HBRACEERYE RBURASAERRE
REXBRTEREARBVNERSNARETHAWRSG , 7 WARE
MEERNFEERLERHBMAREFIRAMENTHRIDHES K &K
REARHMER RAUEENRAE , REVBRERREAXRAZRES
ME2BEH  AFBREFNENARBRARIRAEARERERXR 2
RERMTAR  FEL K KAXNFHEZHHELAS  HAREERH
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N EMELREACIEERNEEEAEER,

FRE BENBHEHIERIKEA ( Doctrine
of Research Exemption ) Z 3%l
EiE

W BIS ( research exception ) REF B ERBI MR ESI R , B
HEAMS , AEXEZAGRNI B ERERMETETRMNRGEZ: —
REAMHER M ( patentability ) WERFEH , EMHHEREMEFRLZ

FNRAEEFFERR ( public use bar )y FRAMEXIR , HlNBEAERE

EEFUEEFEANERT , MEATHRRERAZRAMANLHAR
R, ME—EARAAREEREMRIDHSEHEAMASANERRS
EREREN —ERES, BENESRENHBTFREREEHRE , HEA
FARREEHHENEREMAZHETR, ENRATXHHER
MERME  MEEZNRHMEHRERNEAZE=A (third paty ) &
FAtMAESR , ANSBRESRNRERINTE K B, XERE2HE
FEROADETHRESHENRZEREFTERLE, MELTHEE , E
FER,. AXRRA2TREBEERE  HUEEERE

3T BRIN ( research exemption ) WA ER R EHEN R ER Y AIH

%2 Gregory N. Pate " Analysis of the Experimental Use Exception” N.C. J.L. & Tech
vol.3 2002 pp.256-257

6 Experimental Use 1877
Elizabeth v. Pavement 97 U.S. 126 Eyal
H. Barash " Experimental Uses, Patents, and Scientific Progress” Nw. U.L.

Rev vol.91 1997 pp.667-703
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BEWMREBHHARNEBEFNA  TEEANEZBERNRMIERRER B
SHABHBHOLEEE. URATHLEINRIENGEEBHERE
HEMENBEFEES AU ESL  ERERENEFTRNER., kA
HESEHRESEMERIGE ( TRIPs Agreement ) £=11 <z "B F#F
89 % 5\ ( Exceptions to rights concurred )s , AR B EBEEFEZER+
R TRPAENEHD , FRERTIERES...0 2 "TRki WXFHE
RAH  EEARBEHNEVELEVZERRE , AR
REFFHABEMZER (information ) #FEEBE M4 ( non-
exclusive ) EEER F 4 ( non-rival ) 228 B ( public goods ) fE35 , ™
ERERAEEHMEEERFHNELBE (quas - public goods ), &
It ZREANEBAZTLAER "HRERKRA L ( exemption ) BAAE
MAMELL "% 5 ( non-actionable, non-judicable 5 non-justiciable® ) #&
2. BEWAR "HE,E, K WFBETENEEZEHELRLBERILE , B
XNEZEMEMEZHAEZELE4MMAZTRERRCZTRAER., B85
2, BEEANBIREKEMAEMREREECAENEZERITHE
HEMEE, LERE "AR, CREMNEN T FMEREZREREA
HE K AREARTRABRTELFTRE,

FARERRARAUZEERBEUBBRGROMIARE , HEREFR
AR BB E 2 BB ILES

6 TRIPs Agreement Article 30 exceptions
non-justiciable Amir
Attaran " The Doha Declaration on the TRIPS Agreement and Public Health, Access

to Pharmaceuticals, and Options Under WTO Law” Fordham Intell. Prop. Media & Ent.
L.J vol.12 2002 pp.859-885

928 EEHMEMEATIG6 #H 21
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F—8 EBERSAE REZFAFHESVMERBE
( the Agreement on Trade-Related
Aspects of Intellectual Property Rights,
The TRIPsAgreement ) 8 =+ 1§

KER 2002 F 1 A1 AEXMAHREZEZEB ( World Trade
Organization , WTO ) ® | i — Y] EBAERNERBEHBER WAL WTO
B TRIPs BEZBHBIERR. RHESF 27 RESF 34 REREAT
WTO EEHEFNEMAEBTHRERBRE, HHEBEEFNE IR
BB A=ZEY, 2 EARE-_+ttREBEINEREN L REERE
Y, BRAZITEMFNHERY B+ REXRIEBEZSEINEETH

® 1947 23
General
Agreement on Tariff and Trade GATT 1994
WTO
the Agreement on Trade-Related Aspects of Intellectual Property
Rights The TRIPS Agreement
the Marrakesh Agreement Establishing the World Trade
Organization 1C Ned Milenkovich " Deleting the Bolar Amendment to
the Hatch-Waxman Act Harmonizing Pharmaceutical Patent Protecti--on in a Global
Village” J. Marshall L. Rev. 32 1999 pp.756-761 GATT/WTO

http://www.trade.gov.tw/global _org/wto/wto_index.htm (2003/5/15)

% Naomi A. Bass " Implications of the TRIPS Agreement for Developing Countries

Pharmaceutical Patent Laws in Brazil and South Africa in the 21st Century” Geo.
Wash. Int" | L. Rev. vol.34 2002 pp.197-199

67

TRIPS 27 2 3
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BIoh , ARE=+— BB EMRR T RS RS

BRE=ZTHRENEBEFOHAAZCR I —REEAREEEE R &
B, S ARBHT AT AN RXERFITEEMEREEMSER
ZER, UK, AXFRNZHARERNEBRER . MEBE=1TK
BYZHE  "2EENENREEREZFNARE  BEEFSEE
BEBE:—MEA YEREEF-AZEEERET , ETAERSE
EFRAZEGERBZERR, L "TAXENEIAZRIEHE=
(1) BIAEBERE (limted) °%& ;(2) EFCEEBEBE S —&
A (3) RTAEREENEAZAZEE , W=BE4ERABHTE. A
m, EEEHTERFEETSHARBNTIRELEZSS  fim ™8
RE, BB, "F62, 28%, "T—-REHA, NABUR "64%E
=1 NRE.

ZEHAAL HRE=ZTR2ERAEAMARBECRE WTO FiRREMFE

8 31 30

30 31
TRIPS 30 31
6 Article 30 Exceptions to Rights Conferred Members may
provide limited exceptions to the exclusive rights conferred by a patent, provided that
such exceptions do not unreasonably conflict with a normal exploitation of the patent and
do not unreasonably prejudice the legitimate interests of the patent owner, taking account
of the legitimate interests of third parties

0 TRIPS 30

928 EEHEMEATI 56 # 23
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— ,BY TERE, 2 EEYEXTEHATE O BRRABERMET
ﬁii%¢FEEEJ%ﬁﬂ,ﬁ%¢ﬁaﬁ,@%rﬁ@EJ%§
& MEBELERDNBREBEEZRERS (KEE "—BRHEEAZRE. B
EEHSE, THEETHIARF—BRMUHER BEEFFE-—TRRTEE
REZAMURFHNEE ) MEREZIERE , AIEKEERNEAR
RMEARE, FANERNFMZIRINEERMAHE : MRERSE
MEHREEAEAR , AREERECEF-ABTRERRELTZ
ZERBEE ( manufacturing ) 36 B N BA & 48 ( stockpiling ), #k £
IRE (on sde) EMATHE=1THR "EFREERENGAL 2&
¥, TEL, MINRETIRBRA THLZHRFUBETRAERENST
2HBRL P, UTFRATITENAEYA RASFNEEMEFSKZ
RATELBRFERERNT 2R AP ECERFEANIRE, R
BEME ERATHBXEAMARAZEREEREMT , #RETDH
RUEENBAZLERHRREREBERS  ERHESFHRAXE
ERIERMUABRBITANEERE , REFEBH I REMS LT
(BRE ) BEHNEORNEALREBLE", tELKTEELHE

™ Canada - Patent Protection of Pharmaceutical Products - Complaint by the European
Communities and their Member States WTO document
WT/DS114/R  Mar. 17, 2000

2 Amir Attaran supranote 64 at 872

" Canada WT/DS114/R  Mar. 17, 2000 7.34 7.35 7.36

74

generic drugs

Hatch Waxman Act 271 e 1
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HEFUATEEENRLEHMATASEMLNKE,

BARE-—RIRBE=ZTHREXZXFBREYN  HEBERLZE
MR, F2ERAINERmEENZELBNFAAER. HARH
RZAE, ARESARERADINFMANER , URATESBRITEZ
ERBEEMANMEANLRESSE  BEFEE=THRRAEZTHE, A,
HERERBRTE: FHERFER. NREAERAREFNENEEH

BERENEESEE, Wit , # WTo ERYTEIEBRE Y RARE
(rigid stare decisis) [REBl , MBinfF R MEHERCBEBEEREENAR
RARNMIBELFISRZEHAR , AER LR/ NMIRERY WTO %
REBLN —BRBYE. BERRINEARAER , ZNEEZEL ( pane
examination ) BEZHPNMIH T EAZTHBUREXEHEBZHRAEE
MARBEMUEE Bt , —BME , FHBRNEEREBRERE
AEZUAKEE (heavily rely on ) BIRFIBZUMNERE EREERE
TRIPSHEE=Z1THRZEHBRNBRERIIRESHFEEENRRK,

S XEEMNHETHHREERARA

ZHEERBEEEREE —RE/NRVERE  CERREREEARWN
ESZCENT  HEAACRABR T -EHRIECENENRE , ZE
RELFRHUENEA-—FEER, REXRESANBAVEEERN , @

» NGO Doha Declaration
TRIPS 30
Attaran supranote 64 at 868
® US. Con. Art.1 § 8 cl.8 “ The Congress shall have power To promote the

Progress of Science and useful Arts, by securing for limited Times to Authors and
Inventors the exclusive Right to their respective Writings and Discoveries.”

928 EEHEMEATIS6 H 25
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REEREIMAREEREIARENRPCRNE, FARKE". A7
RENEEFNBACHMERINEEALERRREBEAMCLENENE
B, O XEERERSHUEZBBRAERRFR 20 £, AXFFRE
Z THERBRAR, FAS —BHEF M ERARS,

XEEANEZEBERARRA (LBEBKRIN. EREAN)WERE ,
LoAME  (— ) EBERERBT B (=) IXERBRBT 2
ERAME, ERERBERBINERRARRZEBEFN EHXERER
MEREER”, HFMMBANTAEEE NI EHHFEUAENAENEES
EEA (impractical ) ATREM A RER ; MANEZRERBARRL
1984 BlS ¢ EBERBTHRRINR BN IE A & BB K B KE
& &), , PFTi@iB#Y Drug Price Competition and Patent Term Restoration
Act of 1985 ( Bl Hatch Waxman Act , 7R # %A Restoration Act ), HI&FT
ZEERNZEE 271 BE (e) HE 1 R, AFFE=AEENERZHH
W, AIRBEZAEN , EREMPEXERPERMANEFEHA,

BWH - BEEEZHRERE
- WRBARZER

1813 FXBI & & APFT Story A E B Whittemore v. Cutter 3 2 ¥R 5

ol

" Philippe G. Ducor " Patenting the Recombinant Products of Biotecnology and Other
Molecules” Kluwer Law International Ltd 1998 1st Ed. p.5
®1d. at note 5 1995 6 8 17 20
GATT
" Whittemore v. Cutter 29 F. Cas. 1120 1813

26 92.8 EEME#AT 56
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% (obiter dictum ) RATUNRE=ZAMBENBA R ELES
AREF (intent to use for profit ), EFEBRER cRBRE L REEFEFT
RFENTAR. AN, LEEETRESENEZZY , RITEEHREEE
{TEREE ( philosophical experiments ), REB A TEHIHEE (EXE
BRERPRA—HE ) REFEFRIBNRRTHABURBE, AENE
, Story EFEREF 2 Sawin v. Guild R¥F R AMERYRER , MA
RPBFHTEHHARECEBERBTEHNIT, #EHXA (DNRS
REUREMEA ) 2EFNBAARNER  HEERNEREENER , B
ZHETASRES LA ZEE , FTHRANAEEREEEEICE
MEAHZENSZEREE  BEINZEEEABR , BEAEFNRE
"YEREBEARERNBH (with an intent to use for profit ), i IEEE#
WEABRERIEERRAENEERSEMANER, ¥ EMAER
FHAZEHBESERRARANEHY, 2% Pateson AEE 1832 F

& obiter dictum , acomment by ajudge in a decision or ruling which is

not required to reach the decision, but may state a related legal principle as the judge
understands it. While it may be cited in legal argument, it does not have the full force of a
precedent (previous court decisions or interpretations) since the comment was not part of
the legal basis for judgment.  http://dictionary.law.com (2003/5/15)

8 Supranote79 at 1121 " This limitation of the making was certainly favorable to
the defendant, and it was adopted by the court from the consideration, that it could never
have been the intention of the legislature to punish a man, who constructed such a
machine merely for philosophical experiments, or for the purpose of ascertaining the
sufficiency of the machine to produce its described effects.”

¥ Sawinv. Guild 21F. Cas. 554 1813

8 |d. at555 " an offence within the purview of it, must be the making with an
intent to use for profit, and not for the mere purpose of philosophical experiment, or to
ascertain the verity and exactness of the specification.”

8 Kenneth J. Burchfiel Biotechnology and the Federal Circuit The Bureau of National
Affairs, Inc. 1995 2nded pp.349-351

92.8 EEHMEM®ATI 56 #
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Jones v. Pearce R¥PHP /R T "EENENEREBHEIE ( amusement ) FF
A2ER., REENY, —BRARNEEEABETREZRAETRE
A& H BB 7 1858 £ 2 Poppenhusen v. New York Gutta Percha Comb Co.—

$¢87 , 88o

Z ZEEBEECEBRBRAEZHHEBD

XE 2% Robinson KEH &% Story ZFEFMEIN "EEARE
Fl 1, intent to use for profit, ZMEMEZEXERHEM K BEZRMBORERS
—HEBEARERARACRGAMSIAREMARNREERY .
"TEFEEABASRNEARBSZANEE K HLARHERNBANTE
BEEB. MREFNRBACANERERAASMMABREENZHAME
BMEIRASINEHN , ZIHRHLEFTAERAR , EANRHGHER
BEEEEEEREZ. Bt , RETALERREBENRBANLER
M A BEETREMcREERMEBZHE. AREZRETHA —RE
BEED  ERESEACAZRBZTRUTTEHEARERTERE A
HERNEMER it , ARERNEREGHT K RERREBHE
MAZER , TAAFMBZARZARAANERAELESFE  HIERF
BEERBAZHNRHEEYEL., ENRERCENVRERERRE. BHT

8 Jonesv. Pearce Webster' s Pat. Case 122 (K.B. 1832) Byam v. Bullard 4 F. Cas.
934, 935 (C.C.D. Mass. 1852) Curtis " here he excepts the
making of a patented article for mere amusement, and not for profit.”

8 Jennifer J. Johnson “ The experimental Use Exception in Japan: A Model for U.S.
Patent law " Pac. RimL.& Pol’ y vol.12 2003.3 pp.501-502

8 Poppenhusen v. New York Gutta Percha Comb Co. 19 Fed.Cas. 1059 1858

8 Kenneth J. Burchfiel supranote 84 at 351

8 David L. Parker " Patent Infringement Exemptions for Life Science Research”
Hous. J. Int” L wvol.16 1994 p. 628

28 92.8 EEME#EAT 56
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RANER , RE L ERNTARRETEXENRBUERARITAA
ZERR  ZFREEFRAZTRAERBAAEERN K MEXERNEN
BE, ¥, RAYFER , WO EFHRBRARBAEN " EERARER, #
BLrEEE7 "BRRUEAPEHEEN., MAEN "THEEEERN, /R

91
o

ZEERBRARIE 19 HEVNAZHEEAZEHTRILA (1)
BEMNZEER B (2)TRERERREABLNEBER., #F
( philosophical taste or curiosity ) 3 %& ( 3 ) BE#tH RHIE ( amusement )

EY HAMBRATHNESAEREALFRANRRSEHINNRR

© Moreover, the interest to be promoted by the wrongful

employment of the invention must be hostile to the interest of the patentee. The interest
of the patentee is represented by the emoluments which he does or might receive from the
practice of the invention by himself or others. These, though not always taking the shape
of money, are of a pecuniary character, and their value is capable of estimation like other
property. Hence acts of infringement must attack the right of the patentee to these
emoluments, and either turn them aside into other channels or prevent them from accruing
in favor of any one. An unauthorized sale of the invention is always such an act. But the
manufacture or the use of the invention may be intended only for other purposes, and
produce no pecuniary result. Thus, where it is made or used as an experiment, whether for
the gratification of scientific tastes, or for curiosity, or for amusement, the interests of the
patentee are not antagonized, the sole effect being of an intellectual character in the
promotion of the employer’ s knowledge or the relaxation affected to his mind. But if the
products of the experiment are sold, or used for the convenience of the experimenter, or if
the experiments are conducted with a view of the adaptation of the invention to the
experimenter’ s business, the acts of making or of use are violations of the rights of the
inventors and infringement of his patent. 3 William C. Robinson " The Law of
Patents for Useful Inventions section 898" at 55, 56 (1890) David L.
Parker Id., at 628
" David L. Parker 1d., at 629
9 Jennifer J. Johnson supranote 86 at note 20

928 EEHEMEATIG6 #H 29
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MAFERFY , BWATY Story ZENEEARURESELE LAEH
—ERERFROMRES, BHPAEZRRFINERER S FRAKRRE -
REWEENES - - THEARSHEAENZENEERE.,

1984 % Roche Prods., Inc. v. Bolar Pharmaceutical Co., Inc *#9 ¥R
FERT , KEERSGHHEREEENRI D EERRRARBERANE
R——RERBRE>, EFSERACEHMURE  RAERTALE
B = "for amusement, to satisfy idle curiosity, or for strictly philosophical
inquirys *, BFFEBM& Tinquirys TEHEEFEMBEEN., THHN , ET
REBEEMNWEEB M ( definite, cognizable, and not insubstantial
commercial purposes o EHH Tidles, Mstrictlyy X FHREEZEN R #

R\EGRNEBESRBOERS

EBEREMGD  EFERARAEAKBLHTA RTEREAY

s Jordan P. Karp " Experimental Use as Patent Infringement: The Impropriety of a

Broad Exception” Yale L.J. vol.100 1991. pp.2169-2188 Karp
Rebecca S. Eisenberg "~

Patents and the Progress of Science: Exclusive Rights and Experimental Use” U. CHI.

L. REV. vol.56 1989, 1072-1086
% Roche Prods., Inc. v. Bolar Pharmaceutical Co., Inc. 733 F.2d 858 (1984)
% Court of Claim Ordnance Engineering Corp.
v. United States, 84 Ct. CI. 1, 32 U.S.P.Q. (BNA) 614 (1936), cert. denied, 302 U.S. 708,
37 U.S.P.Q. (BNA) 842, 82 L. Ed. 547, 58 S. Ct. 28 (1937); Chesterfield v. United States,
141 Ct. Cl. 838, 159 F. Supp. 371, 116 U.S.P.Q. (BNA) 445 (1958); Douglas v. United
States, 181 U.S.P.Q. (BNA) 170 (Ct. CI. Tr. Div. 1974), aff’ d, 206 Ct. Cl. 96, 510 F.2d
364, 184 U.S.P.Q. (BNA) 613, cert. denied, 423 U.S. 825, 46 L. Ed. 2d 41, 96 S. Ct. 40
(1975); Pitcairn v. United States, 212 Ct. Cl. 168, 547 F.2d 1106, 192 U.S.P.Q. (BNA)
612 (1976), cert. denied, 434 U.S. 1051, 54 L. Ed. 2d 804, 98 S. Ct. 903 (1978) Id. at
863

% Supranote 94 at 863

30 92.8 EEMEMEAT 56
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ERLTEEZEATEANRMANY  AtBERESBE T HRREEE
REDEEBENEXAR®  BRUBFZHECAMERCRBAURE®S
F, WA, AXBBLAUNBARMARNELS , FFRERBBAARKRAR

o7 Imperial Chemical Industry v. Henkel Corporation

Imperial Chemical Industry v. Henkel Corporation 545 F. Supp. 635 1982 at
655 " it has supplied samples to several potential
customers and has made it known in the market that they are commercially available. In
particular, Henkel has attempted to compete with ICl by offering these reagents for sale
in bids to Kennecott and Inspiration Mines. In this context, Henkel’ s activities cannot
fairly be denominated experimental. It has clearly passed the point of making these
reagents solely for the purpose of obtaining information about them. Its manufacturing
activities have been for the purpose of supplying them to potential customers in the hope
of obtaining orders for commercial quantities

%« SEC’ s chief commercial purpose was to demonstrate to its potential
customers the usefulness of the methods performed by its in ovo injection machines. Just
because SEC was unsuccessful in selling its machines does not confer infringement
immunity upon SEC for its infringing acts. This court therefore affirms the district

court’ s denial of JMOL on infringement.” Embrex v. Service Engineering
Corporation 216 F.3d 1343 2000 at 1349
% 1978
120
Rader Robinson

Deuterium Corp. v. United States 19 Cl. Ct.
624 (1990) at 634 " The record does not show that DOE engaged in the type of
experimentation cognizable as an exception to infringement doctrines. Rather the EIC
pilot plant was a demonstration facility. This demonstration facility examined the
economic feasibility and benefits of the EIC steam cleansing process. If fully successful,
the pilot plant could have paved the way for broader commercial applications. The
experimental use exception does not apply to DOE’ s cooperative activities with PG& E
and EIC.”

928 EEHEMEATIG6 H 31
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32

EIJ 100

o

2003 F 4 A , BFBKE EFFER B Madey v Duke University — %
0L a5 ABTRI ¥R , EH Roche RFTERMYRER , RAEEEH
ROZARBETRAESEFEMECFEANERNRA , ARERATE
ERARESERAERASENSEATARAEREFNEZAN , HEUE
BN —RABRARA  BEARAHARFAETURIRATEEHTEER
MEK , EBEEEL, ELHENERITENRFHERRASEBENT
B fIMHAEBEICRBERMECHETENR. BBHUZRAZKSIE
£ MEENSMHRERESE AR EREHMESEKESE  E1HF
SHIRFEZ Mfor amusement, to satisfy idle curiosity, or for strictly
philosophical inquiry., tbh , TEBER . REREENEHFS —F
PIRTIEEBEEREMERANERAGEE HEERRESBSIEE  LHRK
ENEHERABRAYNELEEN  URABSIMERBEELEEHEMN
HREFNZEBRE,

B BRI - JCEZRERE

Roche NRIBR—EEMEMBEIZER , HMEEN —BZEF
( U.S. Patent No. 3,299,053 ) RE LK% Damane MEMK T, &IE
EREER 1987 F 1 B 17 BARK. FERER Bolar 7 1R EF
AMBLEEZERRE HATHEARAMENEYERAERE , ¥
BITR 1983 FFHHBENREFTRENB S AT ZRERFER D #
FRETEYREYE, EYREEREERUE-SNEEYVERAMEN

1% palmer v. United States 20 Ct. Cl. 432 1885  Ordnance Engineering Corp. v. United
States, 84 Ct. Cl. 1 1936 Kenneth J. Burchfiel supranote 84 at 354

101 Madey v. Duke Univ 307 F.3d 1351 2002

102 14, at 1362

92.8 EEHMEM®AT 56 #
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— 1B ER ., Roche N FRER 1983 F 7 A 28 AR HFHFRA'®, 1984 F 4
B B 3B 3B _E 5F 3% BT R Roche Prods., Inc. v. Bolar Pharmaceutical Co., Inc
ROEBTRER 2SN  RAFENER Bolar 2EABNRAIE
MEFERCER , XA HFEAMEN "ERERREAABLNER, ¥
L OAEEMEREEMACER ., MR "EBERBTHHERA
RRATERAR TEEMNEBHA S , RERBFENEBREMTR
BE2HBERMAN —VUMRARTRL 2R, ZXEESERRAH
DR, UREEERATCHENEMERNAELMF , MEB Drug
Price Competition and Patent Term Restoration Act of 1985 ( Hatch Waxman
Act ) IBEXBERNZESE 271 RE (e) HE 1 MZHAE , BBE=ZAE
EF %8 ( & Federal Food, Drug, and Cosmetic Act and the Act of
March 4, 1913 IR EZBHWAERBRBEEYR R ) NAERIZHER ,
RTERBMBEIERECERBELEBEMEREZERYEE , ST ER
BER RERREMAZERZFH™, 5

F-H REHE: EMNEFRI+EHRE-EFE—
M- —EAFRENEZEZER

ENBRAZAETENBASZSAMEA. &, REEREOHANR
AHEHRRN—EHMEERN  AMATHEZ - ERBEEEbE

1% Roche Prods., Inc. v. Bolar Pharmaceutical Co., Inc. supra note 94

104 35 U.S.C. 271(e)(1) It shall not be an act of infringement to make, use, or sell a
patented invention (other than a new animal drug or veterinary biological product (as
those terms are used in the Federal Food, Drug, and Cosmetic Act and the Act of March 4,
1913)) solely for uses reasonably related to the development and submission of
information under a Federal law which regulates the manufacture, use, or sale of drugs.

195 phillip B.C. Jones " Navigating the Hatch-Waxman Act’ s Safe Harbor”  Food Drug
L.J. vol.57 2002 pp.475-487
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MBDBRBERUBBERLRRNE  EFNEZ-—BRESZAUKELSHEBN
BhzEZEMBEREEEMURR RESFEEFR T LK. £5
TIFENERNBER DA REE LT RE, B+ EHROBFER (BF
BE)IRMEBY, FEETEtHROROVAERS AR, HPE—HE -
MEAERIATRANFRRARY, RBZHERE , L "AWR., &
EREBERERE K MELANTARAE., ENEIRIARTR ; EF
sz THisR, HBEHER, UR "EBENTH DEHERBEAER
MBGIABFRSE (limit) HERE - REBNEENERARIZLEF
RABMAMAERN2TAE , &8 £ M 3K E B EF 580 LLE
Ao

AT, EREEBRATERETELRF-—BEF—RNATEAR , HXF
Z TR, BEFLER, B "EH, AXFERRBETHREN EEH
S HEARBUBEENERZRS , il NRAREESAPHEAZEE
(WIARRERESD ) REARSIEARTEH CERMAZER AR
MARE? ENAREBEARZE "ERERH R ( basic research )

106 103  2000.3 3 205-
212
107
207
108 pure basic research
109 (R&D) Organization for Economic Co-Operation
and Development  OECD basic research
applied research experimental development OECD " Research

and development is a term covering three activities: basic research, applied research, and
experimental development.”
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W pE R W ( applied research ) ™M= & K M7 B B ( experimental
research ) PR B A ZEFIRAR , EX SR NMER? EERHR
ZHBEARCHTEARRRCERECEER , & HRARERNR
BITA-ZEHE "8F, CENAM ? HELENLAIABARERE, 6F
MANEZEXTERESERYE 88, 2B " HEZER. §E
AU E2ESEAN R EREINSENRETIREERSEAMER"?
AERBRERAECERBEEMACHESARESTER ( HIWEE Hatch
Waxman Act FTREMTA , SREX 2 ZXHHIE ) EEFEEER. It
EERE LT AREAMEBENMELANCAREY THEL™ , EREH
MY BEIMAEERFRAEZCHBETAERE , ELERXELEREE

110 OECD

OECD " Basic research is experimental or theoretical work undertaken primarily to
acquire new knowledge of the underlying foundations of phenomena and observable facts,
without any particular application or use in view.”

m OECD
OECD " Applied research is
original investigation undertaken in order to acquire new knowledge. It is, however,
directed primarily towards a specific practical aim or objective.”
e OECD

OECD " Experimental development is systematic work,
drawing on existing knowledge gained from research and/or practical experience, that is
directed to producing new materials, products or devices; to installing new processes,

systems and services; or to improving substantially those already produced or

installed.”

113 educating activity

114 2002.9 163-164
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EROMNRE  AULEBERBcHEERBEXBEFEFERKARA
HEESREHREN ZEE,

F=ZE BEINMEEE

F—# WRBRARAPRREWRTAER :

BHEENZEARBBERETEHRE-ESE RN "ERX, ABELHR
E,BERLXXRRFABETAIN  ALEEREATREESA
R eERBEELE. APERABHRCHECHWERBE 2 RMS
Z, ARXECEFEAR "EX, 2BHDN  RRUTEKSEE ERY
RENSEER, UEBBEMNREMS , EREEHHERFRERA
Y &R, WERRE  SEENTEQR "TEEEEN,, AF
"RREAREXEN. tBRREF., BB CRMBENSHEAMN
BRZTA , RHBEESHERNENAREZIBERAZRCRARE,
o EERBOUARABEEMERFRB THRATENESR,

Bt , REZSHERBRECHARED T  BEFRENREFLHN
e, flw: THREERSL , BAEBERECRESRETERMN
EBME  MARTUEEACACTRBEEMcENEARK K ALES
THERESITBBEBREE. PHRESAEMAARIFFRESEDN
W, MENER, BAWR , EEECREAS _EMARcERE
ERABENERSEMNE , tHREEEENEE. EBEERABERNEKE
ERRNHED K SBWHBHERERCASZIRANTARTS  DREH#E
R TERAREAMENBR, ¥F , REEMEUBHENER 1.

1% sypra note 90
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FTH BEDW

F_ERRAREABATETINENAREBENRERERR
ERMFEE URERARERAMABMSHRNEIE  BREE=F
B TEFN WRATA , RESHNENAARBNTREEH — B i
BEURF-_ERRNEREXRNGEAR K FEEBRABEROMEMN
EE, EXEBEEMRPRMAEEEMNHEUEKA,

[
3

HRE-—SEAREINEE K FLEUHRNEERBAEENBERIAES
EZVEMBTREANSLANE EEAHEMHEELA  HERS
HEERNMENBNELERTR, B L ERBREUHEMAENA
MAMRNBINE MEFEENEER4S2BINBIHA. It
A, " BRAREEFREBASGATEREELERENERNESENR
AMNEE O NE-—EWRUTRIRZERE  BLEERNHERTEE
BABRGRABEBRTFNRAANTAREAR. EXETREMEA
ENRMALEEMEEFTEGEABNTAR  E-FTHERESAR
MEEARTE , RN EEXNAARNIAMBNEELHA. EEEA
MEEERH  SKORANEERERCSERBABHRGENRD.

F=H BRENEE

F_ERREVERNBEER EEERERRKZRLBMHFRE
ERAMREMEMNAR  ZERKRGUESEMFEREMEMERED ,
RN REMESNERTREAIN N LREY R M BREKER
B, CEREERIEBLAHREANEAWE ARGt B E P& R
MBR: BEFACHERBLRBERLMAR K EXABRAHEAESCE
A, HEHEANMEESRATE —BERAREE "TARN it
., WAFEMASENSEELALNEAVER , LANHERN AR
REEZINER TR, " EXEHANACEARESTEAR , —RZE
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MAERNFUNEZSFERBT 2BEHR

HEREZENTIMAHED . SHN "EANEIANT, BRE
AMNEEEIREEHTANREEE

THNHE
HE AXNAFEHREESR

HROAVERLBEMHNES cRERRANEANMHEERIBRE , ABLUE
HEPEFITIBTFHERNTE. B , THBLIGEEEHERIL
BANAELSE  "HREARAU BERUTLS-—FNERLE QO HMEEN
REHMUEPEEREMTAEMERENRSE

ERzAE

MBHABRMARRRNEEMA D, TAHE -EHAR,

BTy TEA L BRBEEERRE

DRHAMELEHOER BTN

DRI N A ESRLEY ., ELEY,. AFAMREQNEHN

B]Y KFUOTE (2) 28N, £—.

E(2)

F_HE-RRXTR :

r iy .' ||| i.l.:.

R T

116 \walter Nicholson

Its Application 1996.1

38 928 HEMEMEAT 56
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ENKRBRER(IV) TEFHMUERBRFIENLEH , BEUEER
ERERGHEESKEBRUCAERAZ-—BREBYNARME ; F—KRE
(I )RTEHMMHEERFTHENENLEY , Sl KBS, BRBHET
RE, BB (Il ) XRTEHMY., TERSHEZLHY , SIME
BEREHRES., F=RR () AIRELNEH , HKEZBHRMA
R, BNREHENACAFERAR , CEXVMEZERREARE , iUk
BERWEBEEHRE, SR 2HMAR, FEMTHOARKR "EHRL, EX
ERLCZEAZH  REEFHtuMEIERFHENEEHE  EmBR
E_RRzZAHBY BZEANERLEERALTARE  FTEERIHK
(scarcity ) ™®, MA@ REXENEMZERBEFEA (overuse ) REFE
BHAEHMOER  EHEFEENASEAREE (free riders) A&
X N B R WG T =2 %

Bt TREEA LEAHBMETE RN ERERBAINUE
 E-REBRFEE. HERARM  F-REANBRMTARNED
 BEBRRE —ERIR-—RMETEMER — BN ARREFES
YOBMEMRRESY  HERNLEERHTERUNBAGFZERG W

B

1995.8. 3 349 Robert Cooter and Thomas Ulen Law and
Economics Addision-Wesley 1997 2nded pp.107-109

18 Michael Perelman supranote 58 at 175-179
119

overuse Tragedy of
commons
120 Robert Cooter and Thomas Ulen supra note 85 at .49, 108-109
121 Michael Perelman supranote 118 at 72
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EEHHREEFANBNEE  SS2WEERE, 28, HUNEH,
REMRBIEGE K RERFARCECHZIESNEARRORE , EL
FEXNRUESNERMAEARSERLBMEEBBENTHRARR , HHR
MAAEBHREMBRRABHANFTHERN 2BA , B UYH RN
ERAMEZBRENERANSATE MEUABZRMHLRE , AR
EHLAREE, BEFSEREMBUNREASELRTIERA. RE—E
AR, IRUERNW I BARZEANYERE , kK K FEAEHE
BXBTRATREALNHBOME Bt Emm Attt EE
HEBRFUNBBANATE  MULRAREANACHERNER , B
EERE-KRRZAAVBUEBERE=ZSBROELILH D, EAME
AMEBEEESERIRMEAERCEIMEATEEAES RS,

EEL MBRBSZHETY , LR=ZBF 2RABEERAB M
MIARBEREHES BN —FEAREARKETLEMATHEE , L
BN AFXBBREAREARTEH . ZHEAHTERZUAREE
WHZEEAMTULEEZRERENEBEN  RitzH  FIEMBHE
LPEAMZTRITE—EFHEINER (RENEEEMT ) MBWMHASR
WEES , " EFUBGHEEN L2 EXEEECUZRBEREmMAER
RFABZREELBENRBHEES ( norms of science society ) th &
ETZEEF,

122 Robert Cooter and Thomas Ulen supra note 118 p.42 & p.109
12 Dale Neef G.Anthony Siesfeld
The Economic Impact of Knowledge 2001.8 94 - 99

124
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ERAALcHERGRESE

R, MEIAA , ERAE. RN EAREZEZNERABEE-RR
PEEFE-SRNERERE 6 AEHFEENARRE , KRR TEAK
MALEZRBECHAEIAREEE-—TEANKERELA (BRE
NERREAMEEAZBERNAFTEEHMERDNRER ), tABEKES
HRABEREAENBREHBETTIHNER  REENBNEEENT
HERAEAR  NERRXAEN—VRAREFLREEANRE, B
RUEBKANHERNBEHBETTINEAAERAER ARBREHR L ,
MEZMEA#BETIEREELERERES K MELERERTRS
BREREENEEFNEERR,

B # Heller KEE Eisenberg KR 1998 FHI X EPHI R LA MR KK
HUAMBENRBFAEVER —SRBEIEY RUEBSEHEERE
EAREER —BHRBABLXEBEPBECEANRAEB LR ( Tragedy of
Anticommons ) *° - ERWEKEFE A (underuse ) : £ B HHBIFE R RFA
EEHNBERTASERAABENERMRATRESRHNMRY, EFEXE
B9 5 2B R K38 EST ( expressed sequence tag ) B2 EE 4 & F 5 5 B9 E R &%

125 Michael A. Heller and Rebecca S. Eisenberg “ Can Patent Deter Innovation The
Anticommons in Biomedical Research” Science vol.280 No.1 1998.5 pp.698-
701

126 Heller " In an anticommons, by

my definition, multiple owners are each endowed with the right to exclude others from a

scarce resource, and no one has an effective privilege of use. When there are too many

owners holding rights of exclusion, the resource is prone to underuse - a tragedy of the

anticommons " . Michael A. Heller “ The Tragedy of the anticommons: Property
in the Transition from Marx to Markets” Harv. L. Rev. vol.111 1998.1 p.624
127 Michael A. Heller and Rebecca S. Eisenberg supra note 126  p.698 " The

proliferation of intellectual property rights upstream may be stifling life-saving
innovation further downstream in the course of research and product development.”
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128 LR FE R ¥ 2 #E ( reach-through licensing agreements , RTALs ) |
HER  SEEREMRBNAARIES, Heller KEE Eisenberg K X
BENBREEFBREENEER  AXEESRERLBESFNRBENE
Z,. AN ARBNEERHIMNBEETAURTE T ENHEHRR

131
o

Bz EST EFFFRTHAARNEMERFS , RERE. H.
BEEZZHREMTAE, A —BAERASREEEAXERCERR
MEFTEREMERSIBHAMERERBEEFRANER. HR,
RTLAs Az T BATAZXEEEBAERMEENEA I AR ERSA
#B ( starting material ), EE "ERABHEHEEEERARAERENHN
BE) THERHEERARFAARRI —EREREEEENARSB
B, BlmEE AT&T WEERERN,. EHEMNIERKRECENEL
EXGFHHRYE, HEEZTHMEERE—REIEARAYXENT
ERVEME., BE, IBECEENFAIESEEAMBANKETE
ZUFEEYPREEFMEBNFERE MERRIBEREZZME
HAERAEHENEE. ERECXBEAEALANERF , EYNEE
N "ZERMNAREE HEMEERETEHM I E6I0 MPEG-

128 1d. at 699 1291d. at 699-700

130 reach-through licensing agreements RTALs

181 Michael A. Heller and Rebecca S. Eisenberg supranote 94 at 701
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2 BEM'™, MEIE EFEEEXIRER 1856 FHERMNETH
T SHEFBMSEHE (patent pool ), EALEYRERERAMEENE
HENMBAEM FEE— —ERHARERRAAEERFTEEREE
MERNATRA—ETSFNRRER , RAEURMNBRAEEESR
MR, YN ERENREHSERARENER , EEHRBETHER
ME—BERPLEMNBE, E—SFHE  £HNEEEFNENOEE
HBFE "ZERNMNAREE, EEARNENERERNERREAR
FELIERNXIBEFALHREMEEEENDNBYAE., AL, ZXFE
ZREBXENCHUREFEZLEYRENESS  BELEHRMELCT
YFAERREMCEAEERERAEXBBENESY,. RS2, ERBH
RRRHETEFNEESENNEARRR2ERANREXLAR , R
FEANEE  TREDNBESEHGEMES  FESHEEEAE
REMVAFHEETHLE , EBMSE K RSZFELBT , RTALs ¥
ERECE HRTEEMNARASXEETRENREZHN , FE
ABEXEAENESE#E. EREIELERNZERDMURE  EHEOR
BERE HIAERERETAEAEL®EFATRHEEDNHREEELEF
mMTSENGENSE  EBE—SERIEBES K RTALs WEEHRERE
ARIEFSE , HE P RTALs P REAMSEIRKRTE—BFREANHBER
X O BEEXZEERLTNREBRT , RTALs FHEMNAEASHER
REEMECTEMNBRARECHRELTHUEE , LHHGELHER

122000 11 230 MPEG-2
Jeanne Clark Joe Piccolo Brian Stanton Karin Tyson " Parent Pools A
Solution to the Problem of Access in Biotechnology Patents?” USPTO 2000 p.14
available from http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool . pdf

B d. at4
134
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THNSEecHRETEERFARIENERENSHE | BrE , BEAKNE
BRARESTEAMBRIIE MIBFRXHTELERATENRZE
B HBYNEEHUFE  IEUARSHESERANEMEE
BEGEHSEBECSEEL  ERMBRER, EXXZHESD B
RREFEGREIMEHREENERNRER METEFTESFA
HENEENGEBIRFAIENREMEH#ER MR WA, AR
EERAANRESN—EHRERTRENKBETEEM AR , AR —H
MABKRFTEZERNNOHABRE B EERERNIZHAREST L
A, ELHRAET ML, 2WMEEELEIZNMRASRNEEEENR
HEZARNXEHAE  ERFTENRRT , RN E TrEET , #M
EXRBBEZHEMEEALRRTHENESHE,

R, BMITUEREMECZESE (ARIRAUTHERZEZRS
WEARSEANLIRERBIIEFNMET ), EREYRENENZEREE K
A TERARTELHNABTUNEEZEERAEATERVKAM LR
NEEFNERENRE., . EYRNEEEHRHNREYE "THH.
( knowledge ), AT ERA R BBARN "E AN L (useful arts) ( HIIER
EREHRERM ', E8 DNA BT URZHHEMY ligase WEENR
2B ATERER DNA WEMTSER ) REDHE M (B0 Scripps
v. Genentech R 2 AEF/)\BMEF C'YHA ) MARNBERELER

1% BRCA1 Perelman  supra note 58

1% sypra note 60

137 U.S. Patent N0.4,237,224 Dec.2 1980

1% U.S. Patent No 4,264,731  Apr. 28, 1981

1% U.S. Patent No 4,293,652 Oct. 6, 1981

40 Seripps v. Genentech 666 F. Supp. 1379 1987 U.S. Patent No0.4,361,509
November 30, 1982
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B HRXERERNEINEBHERLESY. RS2  ER—EHEARSE
—ERNAFBEARENFERMBALZ=RRR , AMEREANEH
DERAE-_SRNEEREALEETTERANEENS,

[ 8 2 B R

RERCEAMARNZEBUERENESAWME : —RAREE
TIETEm2EE (AR CES ), —RAREEANBRMNEAZE
B (A R&D, FE ), MERERAEZEMNHE K REEEHFR™
S, HttinBEZEE @ ERHE (oriented basic research ) . FE A #F
R, BNBREFY , UARERZEEEETABRERARBRAGRIER
Mage  ME2 , ELEDNTRAMAZENZAR , AIX AN HK
AUEZEWMMEET  CERBEEINEARAETERRBN TR,
HEHY HMacER4ETDHRERETSPESRABCKALN
BoHAE  MIAGHERZEEFTERENEARMHUETEIEN , R

141

In re Bergy 596 F.2d 952 Diamond v. Chakrabarty
447 U.S. 303 Bayh-
Dole Act
Lila Feisee ”
Current Plans and Visions for the Future The Role of the Private Sector in
Biotechnology Research and Development” Health Matrix vol.12 2002 pp.356-
365
1“2 OECD " Pure basic research is research carried out for the advancement of
knowledge, without working for long-term economic or social benefits and with no

positive efforts being made to apply the results to practical problems or to transfer the
results to sectors responsible for its application.”

43 OECD " Oriented basic research is research carried out with the expectation that

it will produce a broad base of knowledge likely to form the background to the solution of
recognised or expected current or future problems or possibilities.”
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m, AREHENS K VEARFEIREEBASBNEMTHRZE N
RAAENERT R,

EBEL B (2) P2R-EEZBR=ZFMEENEBITHR , KE=
EEBRALBNASE CSERESAECEARNMNEFEARNHME
HE G RR=ZRAAXEREREFEARMNEENEARMELNRE. B
HREAEEIERVAMBHNRE "EA. RAREFHAREZNR
BA# (knowledge ) HEXEENERAKMN (useful arts) ZEEMK |
FAEA—BEEFRTETFTHERNRE  HAEEREEEBHNBER
(paradox ) - - THEBEIAF-HE=%R , HERTEEHAEMNEE
TRREERNBHAANEETE. Bt , HRELEANBERHE
ZHEMEREER—EEMzL , M, AENERTEFTRERN
MACEEERAVMERNESR T MERERBELSABERARNY
EMRNEEHERS A RATHERS A REHERENIAZERBER
AEMzzRBAES , Bit, BARENER , REFRRABHERN
EENERE B2 . R "NAEEARAAESNEENORR HAEE
i, BE,"REMNBEEACETFTUER, REAUBRBEER ? &R
NEHUBREBCEE EBAREMEEATEERB FTHEENITRL
AHEMcEEREETHE  LEHENHATERS MAEERAR
FEMEN R EESBACENRNAEEN B EIHZAEECERE
ARRAAREE SREEERMSEARBEEECTEER  HEED—
BEFERE (FEFEARE. ARTERRPANERALER LK BEE
E2TEERARAZESANBAFEAREEZRERER , HBEUE
BREBREECZET —EFE, MBEEAGHAREEERRE B
HEERFBEEEINTRE: ), HERRRERENBEEZEEKE BA

46 92.8 EEUEMEAT 56



HRBA R ESREEET > HEFE B 7 5 R

EHFLAERNNRMMEEEIHNRE, BEL K REWEHRER
MR 1987 FMBEXEENES  RAHEHMEESMEHAFTRHER™
tEEREH AWM, ABRKAREEBAEANEYNEHABERBREREBRE
B ER, A UERMBEAXBEZERNENETERBETEETERNE ,
EHRFFRRNTZ-EEREEREERETTE LA RER,

BE 6 URBEHAERARABRAZE (MAREBAERNENE
HuZERs ), SIngHBERAcEERIEC BRI EMNREZEANS
ARBRE®: AUERIARARENFTAZEAEINNERIBENEN
Nk  MEEENAEREREAPHEASTEREARMNEEDN
HBHERENHYRE EAEAXRUAZHAREZAN —NERDHM
BFAQNHEM  THEANEBRIBIEEARMESELHEEANE H
BA RE-BEEEZFRANEREE K ARAZREBECEAELNR
BENFEBN R OME, B ELRZE (2) NS , EREBRHFEMR
FN—VEAENRLAMcHER K MEEERMENEANRELR

144 » basic scientists once feared that licensing fees might put it out of reach. The

Cetus Corp., the original owner of the patents on PCR and its key reagent, Taq
polymerase, initially tried to get all users to take out licenses Eliot

Marshall " Battling Over Basics” Science vol. 277 1997 p.25
145

Hatch Waxman Act

Jennifer J. Johnson supra note 54 p.519 Janice M.
Mueller " No “ Dilettante Affair” : Rethinking the Experimental Use Exception to
Patent Infringement for Biomedical Research Tools” Wash. L. Rev vol. 76
(2001) at p.39
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HUYHELHPWEES . EENFEIESHRERIATNEN , TwE
MELEFSEHNSE A ERITBEHFEACMERIRNZABEFTEMAT
BHNEM, LECEBMNEREREREZE T MERBAEANLEE
ME, WH , EMBETOH-EEZN ( TEENEMH ) cERE, B
EMEFTREMFMENTHNRAGERS , URFESHRMNEEZ
FTEREREMEFNABRAANMBLUERMBERAA B,

FNE EmHEES

BEERZIARBERATELHRE-—EE-—FN "ER, ABEAR
B, EBEXXRREFIIBETRDN , EUAXEHHEPHRRINER
AY TERN, NERBERS  RERBRERMEBEW AL E
RAZRBARE, EEABBELTREYBRERMER , RAEREM
EXCHEBAREASAREIE -—BER L ERNSENBREERARMHN
RREFCEYNEFAERE. MARARBREARBENTATAR
BREERNELATR  BXRBRENBEENENIT , SBHREBRET.
HHE-—EBMENLAERE AR —E-—FTEHRZEENZSTEESR
BMFHRZETHRERBAZHIENE R,

ERBRBENCKURHELENAEE, FEERNBSHRZ K
X, EREEER. #ERAESERSFEIBRECEH , EFEER
TEtHRE-BF-—FRETHRRE  UEHARERZDHHEER , MMFE
MAEEZRNEERIA IR, AT EESHRESPARAANBRN LAY
B SAERTREARHARBACERARMURT D 2Bt

o EEHBARRERL , SN RE R EESERRL AN
 AERZRERERPCHA AR, UATFTRETRERY
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ERNRHRERCHEERN AN  UREENELEEEZHUBER
EMPREMEREEETEBRARE RS  ARKEENLE &
Eas TARBREEREAIEERMEBECEBENMACERITA . It
ERRTEAURESFNBREGRECERNRE , BREHRRE
EX(HNREXZBBEDUEEENBHRER/TELER ) NEERE
BB

2EEHR

1 OECD , ” The OECD Globa Forums ” , 2001
http://webnet1.oecd.org/pdf/ M00040000/M 00040936.pdf ( 2003/5/24 ),

2 THREBERNEZEGLEERRANEEARERRE  (PERE
MEBRMHKEITEE) (Indicators of Science and Technology Republic of
China), TBRBEZRRNEBZEES , 2002.12 K. £ 102-103 HEEFE
108-109 B,

3 OECD document , ” National Innovation System” , 1997 |,
http://www.oecd.org/pdf/M 000014000/M 00014682.pdf ( 2003/5/24 ),

4 Bruce Albert, Dennis Bray, Julian Lewis, Martin Raff, Keith Roberts and
James D. Watson , Molecular Biology of the Cell , Garland Publishing,
Inc., 1994 , 3rd ed , pp.291-293,

5 2FE  (EEIEMRERBCRERR) (BEHREAT) % 12

146
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B2 i 5w & B 9% B SN B B FE SRR 2R 08 T 2 P SE B

32

50

%, % 128, 1984, 25 1025~1026 B,

6 MER  (AENRBRNELMRE (1949-1983 F ) , (EIUBFEK
BERSMEMBELRI) , 1989 )

7 (THEREFZXANEBEMER)  THEEXNEZEGNERMER
R BRI EREEM , http://www.stic.gov.tw/stic/policy/scimeeting/a2-
hd.htm ( 2003/5/24 ),

8 ZFE. MHMETHERE  (ELLBREZE ( ) R E ),
http://linux.ttjhs.chc.edu.tw/~tea249/images/carrycd/ba2/ba2-17.htm
( 2003/5/24 ),

9 Thomas H. Murray and Maxwell J. Mehlman , Encyclopedia of Ethical,
Legal and policy Issues in Biotechnology , John Wiley & Sons, Inc. ,
2000, vol.1, p.2,

10 Arti K. Rai and Rebecca S. Eisenberg , ” The Public Domain: Bayh-Dole
Reform and the Progress of Biomedicine” , Law & Contemp. Prob ,
Vol.66 , 2003 , pp.289-314,

11 THEMEEBE , (AREER--THREEYRMERRXHK (SRB)
e85 O NEFELYWHRMNMB , htp://biotek.nsc.gov.tw/2-01-01.html
( 2003/5/24 ).

12 IREK (EEMELEREXRBRBRERRL) , £ YNRABEER
http://www.bionet.org.tw /innovation/new_19-4.html ( 2003/5/24 ),

13 CEBEMNERRERL)) KREBEERMAE
http://www.tipo.gov.tw/patent/patent_law/ patent law 5 1.asp
(2003/5/24)

14 REBER, A, #ARFREBEFSE  (EFEER) , TRERA
8, 1997.7.58 15 M , 5% 41 B,

15 Philip W. Grubb , Patents for Chemicals, Pharmaceuticals and

92.8 EEHMEM®AT 56 #



HRBA R ESREEET > HEFE B 7 5 R

Biotechnology: Fundamentals of Global Law, Practice and Strategy ,
Oxford University Press, 1999 , 1sted, pp.227-228,

16 Douglass C. North & |, BImEFE (FIE. FIEEEBHRKBEKR)
( Institutions,institutional change,and economic performance ), B X
1t , 1995, %8 45 H %€ 69 H,

17 Michael E. Porter & , ZHFREBUWXE  (AXRBFEZ L) (The
Competitive Advantage of Nations), X T 31t , 1996 #1iR. 2§ 99-113
Bo

18 RRERE (NBKERRTANEENTRAK EtREXRRERKE
BEEE) , http://home.kimo.com.tw/liutaho/b20.htm | ( 2003/5/24 ),

19 (2002 A FEXxBEBRE), NEBRKEES® ,
http://www.biopharm.org.tw/download/pdf/white_page 2002.pdf
( 2003/6/14 ),

20 LESF  TETHIARLEE (AELEYNEE#ZBSH Law and
Regulations on Biotechnology in Taiwan 2003) , IR £ R EBEEE£ X
BREIVBEERENEEEMAERN , 2003.4 #IiR , BAE,

21 REE  (BRELEYNBEAOHERRLS ) (BEBEBRERE) ,
2003, vol. 3, 5§ 188-196 H,

22 Michael Perelman , Steal this Idea : Intellectual Property Right and the
CorporateConfiscation of Creativity , PALGRAVE , 2002 , 1st ed,

p.149,
23 R  (RBEEFEEFE ARCAP LA LTHERMEAERIEREE) , 2003-
06-15/ e 152 R /5 R ,

http://news.chinatimes.com/Chinatimes/newslist/newslist-
content/0,3546,110501+ 112003061500011,00.html ( 2003/6/15 ).

24 Gregory N. Pate , ” Analysis of the Experimental Use Exception” , N.C.

928 EEHEMEATIS6H 51



2

BiTimE MEBRNRBESRERET > HEHE

JL.& Tech, vol.3, 2002 , pp.256-257,

25 Eyal H. Barash , ” Experimental Uses, Patents, and Scientific
Progress , Nw. U.L.Rev, vol.91, 1997, pp.667-703,

26 Amir Attaran ,” The Doha Declaration on the TRIPS Agreement and
Public Health, Access to Pharmaceuticals, and Options Under WTO
Law” , Fordham Intell. Prop. Media & Ent. L.J, vol.12 , 2002 , pp.859-
885,

27 Ned Milenkovich , ” Deleting the Bolar Amendment to the Hatch-

Waxman Act : Harmonizing Pharmaceutical Patent Protecti--on in a Global
Village” , J. Marshall L. Rev. , 32, 1999 , pp.756-761,
28 Naomi A. Bass , ” Implications of the TRIPS Agreement for
Developing Countries : Pharmaceutical Patent Laws in Brazil and South
Africa in the 21st Century” , Geo. Wash. Int’ | L. Rev., vol. 34,
2002 , pp.197-199,

29 Canada - Patent Protection of Pharmaceutical Products - Complaint by the
European Communities and their Member States Fim R/ NEKRE |
WTO document , WT/DS114/R ( Mar. 17, 2000 ),

30 Philippe G. Ducor , ” Patenting the Recombinant Products of
Biotecnology and Other Molecules” , Kluwer Law International Ltd ,
1998 1st Ed. , p.5.

31 Kenneth J. Burchfiel , Biotechnology and the Federal Circuit , The
Bureau of National Affairs, Inc. , 1995, 2nd ed , pp.349-351,

32 Jennifer J. Johnson , “ The experimental Use Exception in Japan: A
Model for U.S. Patent law ?” , Pac. Rim L.& Pol’ y, vol.12, 2003.3 ,
pp.501-502,

33 David L. Parker , 7 Patent Infringement Exemptions for Life Science

52 92.8 EEME#AT 56



3

MEBRARNEENEEE T2 EERE B8 17 5 8

Research” , Hous. J. Int” L, vol. 16, 1994 , p. 628,

34 Jordan P. Karp , ” Experimental Use as Patent Infringement: The
Impropriety of a Broad Exception” , Yale L.J. , vol.100 , 1991. ,
pp.2169-2188,

35 Rebecca S. Eisenberg , ” Patents and the Progress of Science: Exclusive
Rights and Experimental Use” , U. CHI. L. REV. , vol. 56 , 1989, 1072-
1086,

36 Phillip B.C. Jones , ” Navigating the Hatch-Waxman Act’ s Safe
Harbor” , Food Drug L.J. , vol. 57 , 2002 , pp.475-487,

37 HHM  (BRAZREFR)  BUEEKRBEZEE (103), 2000.3
58 3MR , 5 205-212 H,

38 WA A  (EREZEHRER), AHBESEHRROBRLE , 2002.9 4]
W , % 163-164 H.

39 Janice M. Mueller , » No “ Dilettante Affair” : Rethinking the
Experimental Use Exception to Patent Infringement for Biomedical
Research Tools” , Wash. L. Rev , vol. 76 , (2001) , at p.39,

40 Walter Nicholson & , =X BIHFEZF , (ERBKEEZE) ( Intermediate
Microeconomics and Its Application ), ZEREF , 1996.1 1R, F 523-
527 H,

41 RFR, FER. FEIEABRPESE (REZE - BEREEK) , &
EEEHRERAT , 1995.8.5 3R , 5 349 H,

42 Robert Cooter and Thomas Ulen , Law and Economics , Addision-
Wesley , 1997 , 2nd ed , pp.107-109,

43 Dale Neef € GAnthony Siesfeld 6% , BREBETZESE  (IAY
REHNSE D) ( The Economic Impact of Knowledge ), A& & H kR
#t , 2001.8 ¥k, 5 94-99 H,

928 EEHEMEATI56 # 53



BirseE MR R ESREEST 2 MERE

44 Michael A. Heller and Rebecca S. Eisenberg , “ Can Patent Deter
Innovation ? The Anticommons in Biomedical Research” , Science ,
vol.280 , No.1, 1998.5, pp.698-701,

45 Michael A. Heller , “ The Tragedy of the anticommons: Property in the
Transition from Marx to Markets” , Harv. L. Rev. , vol.111 , 1998.1 ,
p.624,

46 Jeanne Clark , Joe Piccolo , Brian Stanton , Karin Tyson , Parent
Pools : A Solution to the Problem of Access in Biotechnology
Patents? ” , USPTO , 2000 , p.14 , avalable from
http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool . pdf

47 LilaFeisee, ” Current Plans and Visions for the Future The Role of the
Private Sector in Biotechnology : Research and Development” , Health
Matrix , vol.12 , 2002 , pp.356-365,

48 Eliot Marshall , ” Battling Over Basics” , Science, vol. 277 , 1997 ,
p.25.

49 EERF L : Avery, O. T., C. M. MacLeod, and M. McCarty , ” Studies
on the Chemical Nature of the Substance Inducing Transformation of
Pneumonoccus Types.” , J. Exp. Med. , vol. 79, 1944 | pp.137-158,
Hershey, A. D., and M. Chase, ” Independent Function of Viral Protein
and Nucleic Acid on Growth of Bacteriophage.” , J. Gen. Physiol. , vol.
36, 1952 , pp.39-56, James D. Watson and Francis. H.C. Crick , ”
Molecular Structure of Nucleic Acids: A Structure for Deoxyribose Nucleic
Acid.” , Nature , vol. 171 , 1953 , pp.737-738, Linn, S., and W.
Arber , 7 Host Specificity of DNA Produced by E. coli. X: In Vitro
Restriction of Phage fd Replicative Form” , Proc.Nat. Acad. Sci. , vol.
59 , 1968 , pp.1300-1306., Cohen, S., A. Chang, H. Boyer, and R.

54 92.8 EEME#AT 56



HRBA R ESREEET > HEFE B 7 5 R

Helling , ” Construction of Biologically Functional Bacterial Plasmids in
Vitro.” , Proc.Nat. Acad. Sci. , vol. 70, 1973 , pp.3240-3244,

50 XEI XAl Whittemore v. Cutter , 29 F. Cas. 1120 ( 1813 ); Sawin V.
Guild , 21 F. Cas. 554 ( 1813 ); Poppenhusen v. New York Gutta Percha
Comb Co. , 19 Fed.Cas. 1059 ( 1858 ); Jones v. Pearce , Webster’ s Pat.
Case 122 (K.B. 1832) ; Byamv. Bullard , 4 F. Cas. 934, 935 (C.C.D. Mass.
1852) ; Palmer v. United States, 20 Ct. Cl. 432 ( 1885 ); Diamond v.
Chakrabarty , 447 U.S. 303, ( 1980 ); Imperial Chemical Industry v.
Henkel Corporation , 545 F. Supp. 635 ( 1982 ); Roche Prods., Inc. v.
Bolar Pharmaceutical Co., Inc. , 733 F.2d 858 (1984) ; Scripps V.
Genentech , 666 F. Supp.1379 , ( 1987 ) ; Deuterium Corp. v. United
States , 19 Cl. Ct. 624 (1990) ; Embrex v. Service Engineering
Corporation , 216 F.3d 1343 ( 2000 ); Madey v. Duke Univ , 307 F.3d
1351 ( 2002 )

51 XEEF U.S. Patent N0.4,237,224 ( Dec. 2, 1980 ); U.S. Patent No
4,264,731 ( Apr. 28, 1981 ); U.S. Patent No 4,293,652 ( Oct. 6, 1981 );
U.S. Patent No0.4,361,509 ( November 30, 1982 ) ; U.S. Patent No
4,683,202 ( July 28 , 1987 ),

928 EEHEMEATIS6H 55



