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6 5 Donald S. Chisum, CHISUM ON PATENTS: A TREATISE ON THE LAW OF PATENTABILITY,

VALIDITY AND INFRINGEMENT 19.01, at 19-5 (1996) ("if a patent owner exploits his patent in
an improper manner by violating the antitrust laws or extending the patent beyond its lawful
scope, the courts will withhold any remedy for infringement - even against an infringer who
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Merges, Reflections on Current Legislation Affecting Patent Misuse, 70 J. PAT. &
TRADEMARK OFF. SOC'Y 793, 797 (1988).

° See, eg., Morton Salt Co. v. GS. Suppiger Co., 314 U.S. 488, 493-94 (1942) (denying
equitable relief).

10 b Areedag L. Kaplow, ANTITRUST ANALYSIS 182-83 (1987).

1 See eg., Strait v. National Harrow, 51 F. 819, 820-21(N.D.N.Y. 1892).

12 243 U.S. 502 (1917).
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Morton Salt, 314 U.S. at 494.
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395 U.S. 100, 136 (1969).
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2 Calkins, Patent Law: The Impact of the 1988 Patent Misuse Reform Act and

Noerr-Pennington Doctrine on Misuse Defenses and Antitrust Counterclaims, 38 DRAKE L.
REV. 175, 181(1989).

2 See, e.g., Motion Picture, 243 U.S. at 511("this court has consistently held that the primary

purpose of our patent laws ... is 'to promote the progress of science and useful arts.");
Morton Salt, 314 U.S. at 492.

% SeeNote: Is The Patent Misuse Doctrine Obsol ete?, 110 Harv. L. Rev. 1922, 1926(1997).
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See Calkins, supranote 21, at 187 n.38.
379 U.S. 29 (1964).

See, e.g., Rocform Corp. v. Acitelli-Standard Concrete Wall, Inc., 367 F.2d 678 (6™ Cir.
1966); Shields-Jetco, Inc. v. Torti, 436 F.2d 1061(1st Cir. 1971); Duplan Corp. v. Deering
Milliken, Inc., 444 F. Supp. 648 (1977).

See Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 339 U.S. 827, 834 (1950).
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See Genera Taking Pictures Co. v. Western Elec. Co., 304 U.S. 175 (1938), on rehearing,
305 U.S. 124 (1938).

2 See, e.g., Morton Salt, 314 U.S. at 488, 494; P. Areeda & L. Kaplow, supra note 10, at 183.

30 See, e.g., Cargill, Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 109-13 (1986) (“requiring

plaintiff to show an antitrust injury to maintain a private merger injunction action”).

31 See, eg., Morton Salt, 314 U.S. at 492.

2 See, eg., Clayton Act, 15 U.S.C. 15(a) (treble damages and attorney's fees); id. 26

(injunctive relief).
See Calkins, supranote 21, at 181.

3 See Laitram Corp. v. King Crab, Inc., 245 F. Supp. 1019, 1020 (D. Alaska 1965) ("doctrine
of misuse of patents does not necessarily include aviolation of the antitrust laws. . .").

% panther Pumps & Equip. Co. v. Hydrocraft, Inc., 468 F.2d 225, 231 (7th Cir. 1972)(“The
policy underlying the misuse doctrine is designed to prevent a patentee from projecting the
economic effect of his admittedly valid grant beyond the limits of hislega monopoly.”).
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3" See section 5.1-5.6 of ANTITRUST GUIDELINES FOR THE LICENSE OF INTELLECTUAL PROPERTY.
3 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373, 408 (1911).

39 272 U.S. 476(1926).

0 1d., at 488-490.

4 see calkins, supra note 21, at 187 n.38.
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%2 Section 3.2.3 of ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL PROPERTY.

53 Section 3.2.2 of ANTITRUST GUIDELINES FOR THE LICENSING OF INTELLECTUAL PROPERTY.
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