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European Patent Office Opinion G 2/98 - Study

on the Requirement for Claiming Priority

#E5 (Chao Ching-ling) ~
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BEELT—NNZF "TREYEHERZERZAN (U THALRE A
K1) BANBEEEUR S BAEHECETREATS  AABAALY
FALTHERNEA - FHERELE > vFARE-AEBER DK
EEHFRHRN AR REERNAMARN A —FEBZWEE > TUE
KELEE AT FEZLFERUERFEZLRFH FAERE - WA F
TR HBWEFNAV TR ERBFELWHH (the date of filing of
the first application) # % + —1fg A -

B FEMNANHARELEEZARZ  RERENTEHREEFNT A
CERANBAEABEZAREEFOK - EANTLERE-—FEARZ2EL
RAKMEEGRFAR  HANEARARINECRANGE TEMTARERAL
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THFEMARL Y - PR ET
' Paris Convention for the Protection of Industrial Property on March 20, 1883
P HEE T HDGE - ES - HF - H M Tunion | SR
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HE—GgEEE CREAEFFIERERE - FRAHFERFTEABELH
ERBHAERE EAARERGET A RNEARBEFEZHFHRT
“fE AW RAE R IO H T A E % 9° (the same invention)y # i B %
fleFE REZHELE,-

B EANTEREFEE > wERANFEGEECHEE (4) 3 M
EFheAELABREEEEEAR "HEAFE (the same subject

matter) | °

ERENLTZF-—AZHILFER=FAME - LW F AT 00 F 7
BT HEREMN "THEER, B THETH, 2 XF T &K F o
tHEAE THFAR THARA, EHE AT AR CERAFEREAEL
MHARBERBZIEE —RKERFEAN > AT - REFHENZH L
TZEAN mFEREFFENE  HEIREEE . F_tTLHEHAR
THRAEREETFREAFFLBANTEZAN LT REEN 2 &
FE AR FERFR THAETRE XN TR L BARA M, ERE
KB BA RENIEAERESEREEDNEEEEIRNER > 27
RERTEGEX  BEEWEFNEERISEA MBI - Hib - KEW

"a person who has duly filed in or for any State party to the Paris Convention for the
Protection of Industrial Property, an application for a patent or for the registration of a
utility certificate or for an inventor's certificate, or his successors in title, shall enjoy, for
the purpose of filing a European patent application in respect of the same invention, a
right of priority during a period of twelve months from the date of filing of the first
application.", EPC § 87(1)

4 "a subsequent application for the same subject-matter as a previous first application and
filed in or in respect of the same state shall be considered as the first application for the

purpose of determining priority,...", EPC § 87(4)
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"HEREH, B TRAERE AR E AR XFT 0
B BRI AGEERAKN THERR, B THETE > BREAET
BREBFBLERE  ALEH—FF AU BANEANRBEAEEFZE €
( Enlarged Board of Appeal ) # % G2/98 358 > sl & A5 2% -

B\ ~ HH ) 28 BH B AH [R) 8 B R 22 SR S B e i

Z ;‘/ S SEB

mp TR R THEETH ) 2 RET R R EER
BE EEATREBRE —BILRROEZ HELEFFEREIE
AEBRECREOAFFELANMEBAEERRE  F—E L BREFNH
HoOBBERWMELALT -3

SAEEWZT THEEY B THETE AR RS X
FERBEINRBA—EBRANMEEAE - Bk > EBCN & % H# 1R
BERBHTHLIT—BWHAR BN ENBERABEEELZE &
( Technical Board of Appeal) 7 % T 33/88 45 #| w4 3| » 7018 S48
SO P EE R 4R B — %8 oh F 4T % (additional technical feature ) > {H 4% B
FEMBATLEAEZ IR BEHEABEMBEBRLERD R I8 R

U REAWEE S L2 ERITHE TRP ARSI R FAARE o R
fr Lt R AR A te E (2 T ERIRY FERP S AES R 2
#

T 73/88 "Snackfood/HOWARD" (OJ EPO 1992, 557)
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FoOTHKSRBERAARAY - BEHRERFWUT4A L Lt 575
oo

KT > B8 %FZ 8 & (Technical Board of Appeal) 7 3 fi vy #| &
HRLZRRAF—BENEFT > LR EMEN “FHE %% B (novelty
test) 7 o MM ER TR HLE T 33/88 $RH KPR B H BT F ERATHE
FH LIEZBE "B FEmB (disclosure test) " » & 4% B o K M5 K
XA EHABRERE —H TR ERRREFFRLEH
AR HEEGEEEXHZBENEENE REHA? WREHA > K
BAEXHAFRARBEI AL NSNS AT ETEREELE-

HABEABATEENLEN  AHARHAEBNENALL &8
B - MAESREAANINE  AEHSEERKREEAEREE &
REFAEFEH L BIXTLERRBES > EEEATEEMN " HE S
R THAEE AET—RLEH EREAEATEELEAR
FEHy % T 33/88 SEH BOMEE W HAMRER 2 -

2~ B RERE T R Z T

R EEEITEENER BN EMNRRERER—AILNE LA
“tB®REE R AEEFZLZ R E (Enlarged Board of Appeal ) # 74 T it

7 %]4e T 16/87 "Catalyseur/PROCATALYSE" (OJ EPO 1992, 212) ~ T 582/91 of Novenber
1992 (unpublished), T 255/91"Priority/AIR PRODUCTS AND CHEMICALS" (OJ EPO

1993, 318), T 669/93 of 13 February 1995 (unpublished), T 1056/93 of 16 January 1996
(unpublished) , T 364/95 of 20 November 1996 (unpublished) > % & EPO Enlarged

Board of Appeal in G 2/98's proceeding summary (iv)
8 T 77/97 of 3 July 1997 (unpublished), points 6.4 and 6.5 of the reasons > % % EPO

Enlarged Board of Appeal in G 2/98's proceeding summary (v)
9 sy
4rit 6
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P OB E R

EPC 887 (1) MlsE . # E%R A% " MR %W (the same
invention) ,» T L RSB ENFTRE—FHFEZELERH > %
BHFEEENREEZDE - REIE EEATHEE?

g BAEBREFERRRKLTH (subject matter) R 74 #(K A
Y

BUM & A R K % % 8 & (Enlarged Board of Appeal) 7 =OO—
FRA=Z+t—Ha L FAERE $G2/98 @B - BAEFZE KK
MEAANENTERESFNT A GRECRANHEF ML Fwl 2
BAERFEXAENRECREDELRAELEIATERSTS > THESL
BEHFERARAFEZLTEAA A AR EMERT R T URATEARE
KOG HAAHENT LGS AL THEBN ) RREE - BB W
B DERENTLHREEREZ THETHE ) — % MEMERAL
—H - LT RBEONBENRHRREF S R &6 5 Lol B BT (R oy AR

— ~ BERESRAEE B E H IR e H A AR AR

B EF TR EFFER (EPC § 60 (2)) HFERLTRFR
WEAEFEZAFA BAAGFHARTREBANE  LRER
HMANRAE ERRENZRY  REFEAMELRFREARZ
BRAFNARZNEMRE > AlZEwFXEEHRS S CW R MK

iy

' EPO Enlarged Board of Appeal in G 2/98's proceeding summary (I)
2 @ 2t OJ EPO 2001, 413
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EoMEARAURBRAEEFRGHAL - MEBFA Y BH—FFESL
MAMEREGERFERS ABHC> B A X AH—ERBMFEEE (F
EEHEREFAY 20FE BENEERE ATB) B R EFXE
T % A+B+C > Al E R R 67 1E LA TARE (B A+B £ A+B+C # » B
B C i CREB > FEEEMAEMEARTUATHEFA X &
ERER) HERTALRFHARETMBANE AtBHC ZHFA Y
HIAE % -

220 FHF (O RETFAX CRETHAY)

o 4 -@ >
31.10.1998 31.12.1998 30.9.1999
GB1 GB2 EP1, prio. GB1,desig. GB
applicant X applicant Y applicant X
Ex1. A+B A+B+C A+B+C

E Exld o WHEA X pEEBER®RE A+B 1) GBl ®iF X - +— 18 A
BABMN & A*B+C 17 EP1 B 3F X £7k GBIl Wy %18 - 25| - W
AR B Ra AR % 0 EPL B 55 £ 9 QUR B F 07 GBIl # 5 H % EP1 #
TEEHAMEREER  BEEFLE #BFAY A REY A+BHC WEFF
AT REERFHAREEMBERRNA > X 09 F 758 A R
FHMES oM WERNTHFAYWGCB2 #m XA FEENEMH
MAEERR > ARFEFHEHRAGERERN > AEETEH" -

2 s mHE oy e iEs g

3 EPO Enlarged Board of Appeal in G 2/98's proceeding summary (iv)
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@ @ @ >

31.10.1998 31.12.1998 30.9.1999

GB1 DE1 EP1, prio. GB1

applicant X applicant X applicant X
Ex2. A+B A+B+C A+B+C

T Ex2.F > M A X SAEEEHES A+B 1) GBl #iF £ > WA %
TEEBE RN AB+C 8y DEl 3 % +— (@ A B EEME H A+B+C &Y
EP1 #i £ £% GBI oy %61 - W RRBEMWATEE > EP1 B £ 7]
MFE R GBl W H %4 EPl $E£ %0 BREF LAERMFE
DEl # ZREE A+B+C #y T —wkma " AF EREB W H £ GBl =
BAEEATHOENTEGRE—E " —kamsd, 212"

SR I G 7@ 8 S N S [ S YR A E|

BEWRAIBEL T ETAFE KRB TR ELEFHTH - BN
HAMENT N\ GREEHA AT BURBEL LT ot TR T HE %
BER  FAEEEXGEENEEMRE 2 (as a whole) HEFEREH T A
Tt (element) > e[ DLEREBEME - EBNFERNANENTEHRESE
ANTHGERAGEEENIEARAGE ST KA LAGEEXHBEN
ROHEETRAEFREANGET > A E B - FTHRASHEEEE
C H M — KRBT (element) LA HE AR L HBEBENEX
— AT % -

%

aF e

PR R aE AL R - mR R ¥ 2 T ¢ 3% (filing of the first
application) ; 2 ¥ FFp Azt - B L BARHF P HAAFFP R DTN E Y G5
% @33 BAE -

'S EPO Enlarged Board of Appeal in G 2/98's opinion reason (8.2)

CRETEANEE FEYHA
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—BRERHMER BRTRE "ABENTHXAARBELAEXHBE
NWEEBB 2 HERBTATMH > A—EFREHEREIHR " TH, B8
BRAEREE BONEAAOHRBEEENLERAGSET > B
"HpegTt, R TEMA MM E THEE L A R e
TR TR, REeRELEEIRMERBEHRR > EABR TR
MEBFE LRI AN FELAFIMEELED  RACTERBRT H W
BAEANMAFERELE  AETE AR MW THET ARG - F
FHRPAIZETE ST B E e EE - SCTRT B F A 2 AT [ R
B A EE -

B Em "ot HERBEBREEENET > EEVHNLEAAHE
T BT WAL — “AND-claim” $ “OR-claim”

" “AND-claim” R H —EEELHEERE A F_EEEL
BEREB ARBBARANAEFEARES  ARFFR AB T#
EXE—BABEZHNELEELEFE  EHA AB RAEAEF %
EZWHFRHBE -

W Es A 4 > “AND-claim” T £ R G BE 4 Hib o K — 4L A7
3 T WA ® % ("umbrella" theory) ", ETHA L TWAEH , R
BEH R\ T\ E MIEEY -

" "OR-claim” RHF—BABXHBERHK A F _(EEEIH
BEREB ALBRRE A AIARFEFRRANB L ATUE
HE—EAEMEzRFH K BAUFHE _BEELHFE -, #

7 EPO Enlarged Board of Appeal in G 2/98's opinion reason (6.4)
oA Ay h R ATB Y L BAT IR - AR > S M A EHA D
W% AR ATB ek o o
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SETERE CTEA BB C REERE A EEE B W EAM
K RFBCHUTUERAF —HE _EEHE -

Hik > RE “OR-claim” # fF 2B HEFALE N+ EHEENT N
& UL ERBBUE LA

ERERVOMBAT  HER-—BAEE R EE BN
HEN—EREFEEN  BAZBINHEBEAERCEELENR AL E
MERETRE  EXEAETEAZERAARE mEMTE LA INA
W FTEFMEERTZRERALGS "HEBH, MAEUERES
e TAl RERANENRESTRREREZRELEGEAA
ERAENEFERLRLERL - 50 EAEZERARAR/E "HHA L &
TRZRTEEAEER -

=~ 5 T 33/78 SR AR i 8 e Rk AR E
p
% T 3378 FHRETREARAGES Iy — KRB TR B AT
RET P E st S8R (function and effect)  FLBEHARATZRE -
BT HERLEBEEIR - EEAH T EETTH HAREEMNHE - ¥
HEBW T ET IR EY BN REBR -

HE - MBEB A ED T IRARR  EFENHATER
A+B+C W EMM TEZEXTAAERIME S > HMp ~ B K
BHEFBAREERAGERFATIE  TRHOEETRTHMRAF

' EPO Enlarged Board of Appeal in G 2/98's opinion reason (8.4)
2 EPO Enlarged Board of Appeal in G 2/98's opinion reason (8.3)
' T 33/78 "Snackfood/HOWARD" OJ EPO 1992,557

64 9210 HERIE#E AT 58 A



RN EF B L /I8 AR —F B TIRE 2 54 %5 B ik

BREE2THNER -

HMBEBRNAE HENEANEFETFES OB AEA-BRRET B
( problem-solution approach) ¥ %1 > /8 55 #& & % W S 3 o £ i AH EL 0 |
R O - G s & - Qi S - A = o
MRERRAH SR eMEFERBRATLE > T —H
HRBEWEIRE  BEREARKAATTHAR S A BAEH FHH
IERMBET > FRRAEBREEHATMEERNE c HREMBEBIRAL
TexEBRAE > LHARTHREZRHAKXEZ  LHEEEHIHE (new
prior art) # R WK H EHEF BT E SRR R TR 0 BREE R
EENTEEY -

BHE > NWEAEGE - SR ERE I LEE R L ERE
TR B - REBRMEMNALGE N T UMK EEEBORARME
BAEOFEAEEF L TGS _ARE AR ZBENEN T F XN
FH ALHWEAEROBEMNENRFE > wR-—THERELEETHE
BRFWFTEED  KIRFETHGE=EALRA —WHE #%F
Z o FrRIKAEER —ELAEETEFAIBAEAF - —RWH
o FRUTHF -

@ — @ 2 >
31.10.1998  31.12.1998  30.9.1999 30.11.1999
GB1 GB2 EP1, prio. GB1 EP2, prio. GB2
applicant X applicant Y applicant X applicant Y
Ex3. A+B A+B’ A+B’ A+B’
Ex4. A+B A+B+C A+B+C A+B+C

R HgHENNE AL ERLRLET L G F R B R RA PR T

9210 E2RMEHEHTIS8H 65



% 8 1 4o BRM LA B L G2/I8 HMAE B AMBTIRE S FA

A X BEREENL AB #7 GBl @ X > B A Y HRERY
A+B' By GB2 W % » L RHEFA X BEFAY KFEBMBELNE S
A+B'#7 EP1 & EP2 W3 ¥ > 4 fl £ % GBI # GB2 wy (& 5 4& - R & 5
A X ZBOME A B K EPL 2 4B % £5%k GBL ¥ > B % BT B
R EMEM (Ex3.) E A AB 73w C REEmELERE
(Ex4.) - AR H F AL - EP1 R EMAE > MATUZBEFA Y
Z EP2 WA - M fl T4 8 THERH, RBENLED
HATAEERFREBAZEN M FZHRAFAY BESR -

HILH & TERBMEBROH B RERIEN AL RAFERN
AE > HEREIMEER REBLEXGRAXRBEEALE T HNER
o TEZRETHRERBNFLEGCHAFLERB  H T AT HLE
ERER  FERAERFNATEENES > ETREENRAAE
&

Bk EEELBEIR BARFZAEN_OO0O—FHLA=*+
—HHBNEANRROFEFL T EA -

EPC 887 (1) B & # X%k A% "4 F % 9% (the same
invention) ;> FHEHFEAHE TR AR ERL #F X WELMHE
FERELARASAEAERME T LS ~ 0 g F — A% fn a e

B 3 T 73/88
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SRR MY

Kt~ 55 G 2/98 5 fifs: B WM S5 A1) 8 Se RE 1 [

BRI

G298 RMBeHBENENGEERABGEHERATEYE?WF
Ko LBERCEBRFRF -—LXTHARNEG2/98 REE > MACLEHR —
BETHREKEH X REATHERER  BRERFAMETA -

— ~ TEBIBEFR LRSS X ZR 168/98 5F FI 1R

1% [ W #9 7% Bt ( Bundesgerichtshof, Federal Court of Justice) # 3 —
OO—%£ A +—HHE# EP 359 698 B1* "Air distributor" > % 3% % #|
EERE S o Hh % X ZR 168/98 # ) ko WL X F

" the subject matter of a European patent application concerns the same
invention as a previous application within the meaning of Art. 87(1) EPC
only if the combination of features claimed in the European application is

disclosed to the skilled person in the previous application as a whole as

2 "The requirement for claiming priority of 'the same invention', referred to in Article 87(1)
EPC, means that priority of a previous application in respect of a claim in a European
patent application in accordance with Article 88 EPC is to be acknowledged only if the
skilled person can derive the subject-matter of the claim directly and unambiguously,
using common general knowledge, from the previous application as a whole, EPO
Enlarged Board of Appeal in G 2/98's conclusion

B g e 2| (nullity action)Be BRI M 2B > ARE o AT ELHRL L FmHME A
Ples B4 gt Bl R en L f2 (4% Art. 138(1) a) EPC, Art. II § 6(1) No. 1 Law
on the EPC) -

% g+ GRUR Int. 2002, 154 22 OJ EPO 2002, 331
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forming part of the invention as filed. Individual features cannot be

combined in one and the same claim with different priorities (following EPO

Enlarged Board of Appeal opinion G2/98) |

EP 359 698 B1 "Air distributor (AR 4 %E) "> HEF Kk —ZEHA
E 7| DE 8807929 Ul 2 & %/ » A# B ERM R —LNNFAA=+HH=
#woOR—UN\NFLAZTIUE AR - EP 359 698 Bl z & &% H f| # & %
—B T

a) —EBER  AERELAF-—HILWRARLEEE
#

b) —Mm&kE - FEAEREZERE L ERSRE
HEH ZEBRFRAZERZED—T L

¥

ik
r
=

) mMMEEFAF-—URZwER  AUFwaEE: UK

d —#RTH ERZFREZE EHRERARE  AUSFEET
L o

BAERANMBhRE  LRAEFEFEE )2 DFFERNEE > &L
ABEAFAEIFE  BFRAARE )F o UHERALE D £ &
oM EEZ EWAR TR T o R DU b # AR B E R
Yo Bd) LHREBENMELEES

BREE—FERARTEARERNY CHBHAERABET %
—FEWMRE RABNEEZE W EG2/98 SiME  AAFHRETR
FTHERER G - B > EP 359 698 Bl b AR Heh HIF A HEELE

ERCE S22
B 29 DE88O07929UI P} % & - F % - BB L% 5 EP 171 452 Al theit
2 % 8, Federal Patent Court: 1 Ni 11/97 of March 10, 1998, Mitt. 1998, 430
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B MHEZHEEEELXEATELAN  RA LIS - 8E R %
HAELEEE e A — 5T ZE EP 359 698 BI #y 4

o BRNEHS EEREEEE T 323/97 SRR

THR—EEPF  EEEEEFEZBEX —LLAWHIARERI K
FEwue "T—ETEuaRE T, PE— RE X Td"H-
o, FE—

HMAZRERE Rl E=ARETHmiEL X 288 Z{LeUwF
BlF FTUBENEFREANGRALETHERIZBAFLEINELY > WA —
# Z (disclaimer ) 4% " provided that X is not fluorine if R1 is C3-

alkyamino | °

BHEBERN > ZHNBEN AR FERERNGEED R R E Y -
B % 5 8w 7 — disclaimer » % T > £ % % % 8 ¢ ( Technical Board of
Appeal) E=OO—E A +HEH 2% T 323/97 | i 3 24 BOMN % 7
MEETAIRMEEEME - LA BB H0S AP G298 e

" An amendment to a patent by the introduction of a "negative"
technical feature into a claim resulting in the exclusion of certain
embodiments is regardless of the name "disclaimer", none the less an

amendment governed by articles 123(2) and (3) EPC.”!

The practice of permitting disclaimers having no support in the
application as filed to make a claimed subject-matter novel by delimiting it

against an accidental anticipation cannot be maintained in the light of the

30 @+t OJ EPO 2002,476
Moggzk 3 amd § 228
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Enlarged Board of Appeal's opinion G2/98.*%

MEB N EHhEE am LA 3R E (disclaimer) 4
BHEFRFEERE  EREEERER RN AL AHH AR —
"HLRE Bk BEUNBBNHBEY ERAERTANEFEE
T A RS AT MR AR -

{h ~

% T 32397 RAREARE » ERFLFH > HAKREEMERFEA
HEMBEERAECEETY  EEHRTE-—FTHRATHEFR > EEE
BHWEATE > EERNHSE LHFZE e TR EEE - wREKE
hBRERE > BERE R TN A FHAETHR IR R FENE
S HABEAHAEMNEIMAEIFERETTRERN A HEE
ERFEE (WEANN) AREHEAR  EFFALEE =AML
MBERRE A —FFEETRDZTEENESE > w R E EETHRR
] o 4 EP 359 698 B1 "Air distributor" 8 F I 0 B A S W E T W H A E
EREEME > EEWULEFENERZBNEHE - LA EREEARRZ
BB B E R

doh o EIEMEMATARE  E—BAEAK AATNEETRT
BRAEEE XNAZEBRRRAATFELAATNNECEF A HE
EHEIRMER  TUGBEELXZERERSBETRENAGFRERA
DALY R4 09 W] R 1 AL & DA BT Ok A AR E TR 1B AR R um Ak 1 B AR T R
‘p‘J‘ o

2 28353 00d ¥ 23825 248
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FhE G298 B BB MR AT T HE - WA (directly
and unambiguously ) ; & #| B F B H FEHEE - ML " — sk (general
knowledge ), Y #E B - B NAE Sy T E R B AR Z BT S A
s (state of the art) | By #E[E - BEH Z 095 > BN F A B H & SEOAL
REREE HOBEREEAELH BAELABEXTRIAF "4
REDABMET U — Bk L m X EBED > NPT HFAEME
Mo BREFROEA TR EHZHAAFTHFE  HEBEFRERERE "H
E-HAahBE,-

FG2/98 FEBHFALIHERRWEE > wAYHE  LAHEE
Hrag—RWAAFLME AAXAR BRI ~ 5F 0 T0EM L
Pey 5 Ao BB 4R B B A B FE o TR S E E SRR KR~ BT B R R ey
R BEERTHERELARMBRENFRE  FALEHBH T AR
FAALTHEHMTZERENTR -

FG2/98 RABHAMAATTHANERARH S > LEH EA
RBEHRAWAAESD  Em B NERES  TATRER 2
ROoHRKOEERTRETZHFARBAA > BRABRLFVER
WofE R TRERE LS

3 EPO Enlarged Board of Appeal in G 2/98's proceeding summary (v)
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