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die entscheidende Richtung
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discovery

genetic materials
Products of Nature
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Funk Bros. Seed. Co. v.
Kalo Inoculant Co.

In re Kratz
59ZF. ZF. 1169. 1979
USPTO
Diamond v. Chakrabarty
anything under the sun that is made by man
2
53-54 1999 6
61-62 2002 6
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DNA * ESTs cDNA SNPs
genetherapy ° DNA Chip ’

Naturstoffe  Lactobacillus bavaricus

See Diamond v. Chakrabarty, 447 U.S. 303, 206 U.S.PQ. 193 1980

See AgrisC. H., Patenting DNA sequences, 16 Nature Biotechnology 877 1998  Doall J.
J., The Patenting of DNA, 280 Science 690 1998

° () Single Nucleotide Polymorphisms SNPs
genome
DNA SNPs
DNA

See U.S. Pat. N0.6,294,343 "Method of Diagnosing Colorectal Cancer, Compositions, and
Methods of Screening for Colorectal Cancer Modulators”.

See U.S Pat.N0.5,744,305 "Arraysof Materials Attached to a Substrate”.

DNA
534 2000 11
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Guidelines for
Examination C 2.3 partC, chapter ,2.3
"Discoveries’

ERFHIHEBARKM "3, B TR,

das Auffinden eines bereits Vorhandenen
10

11

® See BPaG GRUR 1978, 238, 239--Naturstoffe GRUR 1978, 586---Lactobacillus

bavaricus
61 33 1999 6

10 ge BPatG GRUR 1978, 238, 239---Naturstoffe PG GRUR 1939, 533, 536

60 29-30

1 see  BURCHFIEL, supra note 31, at 40-41.
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eine praktische anwendbare Lehre*

externality
13
DNA acid
compound 1 DNA
nucleotide A T C G
DNA
DNA
12
63 1999 6
13 DNA
11 166-169 1998 1

229-235 1992
See  http://www2.uspto.gov/web/tws/sr-3-b3b_bio_search.htm  visited 05/06/2001 .
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DNA amere DNA sequence

without indication of afunction

16

17

18

19

20

Trilateral Meeting

useful

19

20

See  AgrisC. H., Patenting DNA sequences, 16 Nature Biotechnology 877 1998

21 2001

23 2001

8

6

14

2001

2
DNA
126 59 2002 12
118 56

I DNA ESTs
31-32 1999 2
DNA

538-539

1
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(— ) BiREEZH
living organisms
derivatives thereof human body
morality personlichkeitsrecht human

dignity, Die Wirde des Menschen

21

22

privacy right
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21

31 1 23 2002 1
22
20-27 2003 7 Human
Embryonic Stem Cells, hESCs
120 2001 6
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genetic materials

gene therapy

somatic cell gene therapy germline

23

cell gene therapy stem cells

24

25

% e WALTORSL. & PALMER J. G, THE ETHICS OF HUMAN GENE THERAPY XVII,

NEW YORK OXFORD UNIVERSITY PRESS 1997
24
18 2003

7 Human Embryonic Stem Cells, hESCs
9-16 2001 6

% gee John Doll J., The Patenting of DNA, 280 Sci. 689 1998
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Abhangigkeit

Zwangslizenz, compulsory licensing
26

27

common property
genetic materials

% e Joseph Straus, Abhangigkeit bel Patenten auf genetische Information-ein Sonderfall,
GRUR 1998, 314
4 99 1999 6

2 SCINCE MONTHLY 9

3 34 1987
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28

29
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derivatives thereof

products of nature %

common property, common good s

32

% See Huni A. & Buss V., Patent Protection in the Field of Genetic Engineering Industrial

Property., WIPO Reports, Dec. at 359 1982
29

44-45 100 1999 6 See Eisenberg, supra note 85, at 1056.
30

gene sequence
31
17 109 2003 1
32
31 1 31 2002 1
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"John E. Sulston”  1942- 3

35

36

33 Bilbao

Bilboa Declaration
the Human Project whose product
belongs ultimately not to individual scientists, nor to sponsoring nations but to human
beingsin every land of this generation and of all generation to come.

“John E. Sulston”
Human Genome Project, HGP
oo "Sydney Brenner”  1927-,
"H. Robert Horvitz" 1947-,
O O
See  http://www.medlib.ncku.edu.tw/news/2002Novel.htm  visited 12/14/2003
® ”John E. Sulston”

12/14/2003 A13
12/13/2003 A8

See Pamela D., The Human Genome A Patenting Dilemma, 26 Akron L. Rev. 525-526
1993
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37

ethics morality %

ameansto an end %

40

UNESCO
Universal
Declaration on the Human Genome and Human Right, 1997
Universal Declaration of Human Right, 1948 *
Biological Diversity Convention BDC, 1992 *
Convention on Human Rights and Biomedicine,
1997 * “

37 National Science Council Monthly

930
38

31 38
2002 6 38 49-54
1998 7

See  Thomas S. M., Intellectual Property Rights and the Human Genome, The
Commercialization of Genetic Research  Ethical, Legal, Police, Issues, at.56 1999

0 xe R Moufang, Genetische Erfindungen im gewerblichen Rechtsschutz, 138

57
16 1999 6

See http://www.un.org/Overview/rights.html  visited 2/15/2003
See  http://www.biodiv.org/convention/articles.asp  visited 12/3/2002
B e http://www.coe.fr/eng/legaltxt/164e.htm visited 2/15/2003
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DNA
DNA
47

code

44
12 2 341-342 2000 11
45
1998 7 Pojman Louis
1997
46 European Excutive Commission
Biotechnology Directive 2.3(c)

47

processes for modifying the genetic identify of animals which
are likely to cause them suffering or physical handicaps without any substantial benefit to
man or animal, and animals resulting form such processes.

o Moore v. Regents of the University of
Cdlifornia See Moore v. Regents of the University of California, 793 P. 2d 479 Cal.
1990 LauraM. Ivey, Case Comment Moore v. Regents of the University of California
Insufficient Protection of Patient’s Rights in the Biotechnological Market, 25 Georgia L.
Rev. 489 1991 Moore v. Regents of the University of
Cdlifornia The Impact of Moore v. Regents of the University of
Cadlifornia on the Biotechnology

221 1997 3

17 80 2003 1
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privacy right information privacy

48

Harvard
College Harvard onco-mouse
genetically modified organisms, GMOs
genetically modified food, GMF

GMOs
homogeneity *
biological diversity species
50
51
8 genetic testing
15 2002 12
49
91-94 2003
3 23
50
GMOs
2001 6 10

51 World Headlth Organization WHO

Food and Agriculture Organization FAO
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52

53
55
56

iatrogenic

genome >

52

23 2003 3 28
See Chahine K. G, Patenting DNA Just when you thought it was safe, 15 Nature
Biotechnology 588 1997

See Friedmann T., Principles for Human Gene Therapy, 287 Science 2163 May 24, 2000 .

See Chahine K. G, Patenting DNA Just when you thought it was safe, 15 Nature
Biotechnology 586-587 1997

See Sasherg C. A., Resurrecting the Wooly Mammoth  Science, Law, Ethics, Politics and
Religion, Stan. Tech. L. Rev. 1 2000

56
88 2003

57
3 2002 6
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DNA information *

royalty

59

60

Genetic Privacy and Nondiscrimination Act of
1999 SEC. 3

¥ see Danid Mckay, Patent Law and Human Genome Research at the Crossroads The Need

for Congressional Action, 10 Computer & High Tech. L. J. 492-494 1994
NIH
123 5556 1998 7

45 1999 6
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Human Genome Project, HGP *

62

1. MEERFENATEFRM ( Patentability ) 2 483 R f##
(— ) ERARBEAKREEZBEEBMYT

63

6l HGP

National Human Genome Research Institutes NHGRI
ELSI See  http://www.nhgri.nih.gov/index.html
http://www.ornl.gov/TechResources’'Human Genome/resource/elsi.html
visited 4/12/2003

2 See Daniel Mckay, Patent Law and Human Genome Research at the Crossroads The Need

for Congressional Action, 10 Computer & High Tech. L. J. 490-492 1994
NIH
123 54 1998 7

63
31 1 23 34 2002 1

w EERERAT 67 8 93.07



A& R B 1l 2 AT E R

AHAEE @

IIIIIII------...__L

personlichkeitsrecht

(=) Z2BFIEM "AITFEN, cZHEE

Supreme Court of Canada 0o

President and Fellows of Harvard College v. Canada

Commissioner of Patents &

66

Intellectual protection in
biotechnol ogy 7-8
B1 2003 10 7-8

® See President and Fellows of Harvard Collegev. Canada Commissioner of Patents , 2002

SCC 76, paras. 125-142.
66

36 2003 4 19
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o7 genetherapy
DNA chip ®
Belohnungstheorie
Anspornungstheorie Offenbarungstheorie
70
71
67
545

2000 11

See U.S. Pat. N0.6,294,343 "Method of Diagnosing Colorectal Cancer, Compositions, and
Methods of Screening for Colorectal Cancer Modulators’.

See U.S Pat. N0.5,744,305 "Arrays of Materials Attached to a Substrate’

Intellectual protection in biotechnology 8
B1
2003 10 7-8
o 103 53-56 1998 8
2
71
2002 6 8
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( =) AMER ( human dignity ) 2 A& -8 22

72

morality ethics

human dignity, Die Wirde des Menschen
Rechtsdogmatik, dogmatische Hermeneutik "

Objekt

74

Lebensrecht
72
52 8 4 2001 8
73
2 49 2001 12 15
74
31 1 23 34 2002 1
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75
76
human organism
conception 8
the cellular life
human life ™ ( ) individium
80
75
3 1 26 34 2002 1
76
104 38 2000 2 1

" e Iglesias T., In vitro fertilization the major issues. 10 J. Med Ethics 32-37 1987

n See Ingram, J. D, Invitro fertilization problems and solution.
98 Dick. L. Rev. 70-71 1993

See  Shea, M. C., Embryonic life and human life,, 11 J. Med. Ethics 205-209 1985
Vgl. BverfGE 39. S. ff.
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Lebensrecht &

() personaled
element

Grundrechtsschutzwirdiges Leben

83

84 85
Wesen
Durig
Objektformel
Selbstbestimmung
81
135 2000 2 1
82
101 2000 2 1
83
Vernichtung von Sperma, BGHZ 124, 52
121-123 1999 6
4
84
2 57 2001 12 15
85
122
1999 6 4
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Fremdbestimmung 8

87

(M) f"E ( ethics ) EEEE ( morality ) Z&E L Ei3E

"ethike” ”ethos’
88
89
8 10-19
2000 2 1 Objektformel
13 27
87
52 8 45 2001 8
Grundgesetz, GG
88
31 38
2002 6 38 49-54 1998
7
89 a3 1
41-45 1996 3
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90

91

groundless enclosure %

% 47-49 1987 10

% Se  Thomas S. M., Intellectual Property Rights and the Human Genome, The

Commercialization of Genetic Research  Ethical, Legal, Police, Issues, at 58-29 1999
92

2000 5 26
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93

Risk,
Risiken
information about genetic profile %
93
9 informationelles Sel bstbestimmungsrecht
277 2000 2 1
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95

o
96
Conduct for Research Involving Humans
2. 3.
5 6
8.
97
o O
98
% 25 2
1999 10
96
52 8 3 2001 8
informed consent
2001 5 26

97

The Nuremberg Code of Ethicsin Medical Research
Declaration of Helsinki

25 2 16-20 1999
See  http://websrv.doh.gov.tw/DohGuest/OpenGuest.asp?Docl D=146  visited 4/23/2003

98

Ethicd

46-48

10
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99

Human Embryonic Stem Cells, hESCs
126 2001 6

100 11/9/2003 A4
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human dignity, Die Wirde des
ethics and morality

Grundgesetz, GG

Subsumtion

101
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102
Rechtsdogmatik, dogmatische Hermeneutik
103
unbestimmte
Rechtsbegriffe
102
17 114 2003 1
277 2000 2
1
103
48 1999

http://mail.ncku.edu.tw/~weintsai/Forest.ntml  visited 05/27/2002
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sequencing

104 12/13/2003 A8
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"The Common Thread”
DNA
common good

gene
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105

106

105 12/14/2003 A13

106 Vgl. Presse und Informationsamt der Bundesregierung, Schutz von Mensch und Umwelt-Das

Gentechnik-Gesetz, 1990, s.17.
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